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PREFACE. 


The  following  treatise,  planned  upon  the  order  of  the 
subject,  opens  with  the  acquisition  of  ship  property,  and 
those  dealings  with  it,  when  acquired,  which  are  recognised 
and  sanctioned  bj  law.  It  passes  from  this  to  the  various 
relations  of  the  owners  in  connection  with  such  property 
— among  themselves,  with  their  agents,  to  the  world  at  large, 
the  mariners  in  particular,  and  generally  to  the  owners  of 
other  ships  that  may  be  met  with  on  the  maritime  highway. 
Thus  far  it  comprises  only  those  dealings  and  relations, 
legally  considered,  which  begin  and  end  immediately  in  the 
possession  of  this  description  of  property,  forming  what 
may  be  regarded  as  the  first  grand  division  of  the  subject. 
The  second  division  is  concerned  with  the  commercial  pur- 
pose of  ship-property,  and  all  those  obligations  which  are 
severally  contracted  by  the  owner  and  the  freighter  in  the 
employment  of  it  for  that  end,  whether  expressly  stipulated 

« 

between  them  at  the  first,  or  implied  by  law,  from  the 
relation   thus    formed,   in   connection   with,  the  course  of 
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subsequent  events.  The  subject,  in  this  view  of  it,  appears 
distinctively  massed  about  a  few  centres,  presenting  for  the 
investigation  of  it  a  plan  that  easily  admits  of  the  full  dis- 
cussion of  particulars,  whilst  it  naturally  combines  towards 
the  general  development  of  the  whole,  and  is  immediately 
accessible  in  any  part  of  it  to  a  mere  stranger. 

The  complete  conception  of  a  work  of  this  nature  com- 
prehends a  variety  of  subjects  not  hitherto  considered  within 
the  same  treatise.  Ships  regarded  as  property,  although 
engaging  so  large  an  amount  of  British  capital,  did  not 
enter  into  Mr.  Abbott's  scheme.  The  General  Maritime 
Law  and  the  Law  of  Nations,  touching  international 
questions,  have  heretofore  been  dismissed  with  the  casual 
notice  of  a  few  decisions  ;  and  yet,  as  administered  in  the 
Prize  Court,  they  affect  shipping,  and  merchandise,  and  the 
profits  of  the  carrying  trade  ;  being  universal  in  the  appli- 
cability of  their  principles,  and  bearing  sensibly,  in  their 
eflfect,  upon  the  interests  of  communities,  and  the  prosperity 
of  a  nation.  Perceiving  the  importance  of  these  and  other 
subjects  of  inquiry  to  the  work  that  I  was  meditating,  I 
embraced  the  undertaking  to  the  full  extent,  and  have 
endeavoured  to  embody  my  conception  in  the  following 
pages. 

Upon  the  Maritime  Law  of  Great  Britain,  more  than  on 
any  other  single  subject,  a  writer  is  obliged,  not  needlessly 
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as  to  some  it  might  appear,  to  multiply  references  to  other 
systems  of  maritime  law,  and  to  the  works  of  those  who 
haye  commented  upon  them.  This  is  due  partly  to  the 
state  in  which  our  law  is  found,  and  partly  to  the  purpose 
which  it  contemplates  in  common  with  other  national 
maritime  codes. 

The  law  maritime  of  this  country  has  been  for  centuries 
an  unwritten  law ;  and,  notwithstanding  recent  legislation  of 
an  important  character,  it  continues  in  the  bulk  to  be  an 
unwritten  law  still.  The  development  of  it  during  that 
period  has  been  gradual,  as  there  was  occasion ;  and  the 
origin  of  much  of  it  may  be  traced,  by  the  similarity  it 
bears,  to  what  is  familiarly  known  as  the  general  maritime 
law  of  Europe.  This  general  law  exists  nowhere  as  a  written 
system.  In  all  its  leading  principles,  it  is  recognised  by 
the  jurists  of  every  maritime  country,  and  is  transfused  to 
some  extent  into  every  maritime  code.  Into  our  own  system 
to  a  much  greater  degree  it  enters,  not  merely  in  the  form 
of  positive  law,  but  as  productive  germ  and  animating 
spirit.  Upon  any  question,  therefore,  still  in  controversy 
under  the  maritime  law  of  this  country,  recourse  to  the 
principles  of  the  general  maritime  law  is  both  natural  and 
common ;  and  for  the  purpose  of  identifying  any  alleged 

principles  with  the  general  system   appealed  to  for  their 
authority,  it  is  often  indispensable  to  refer  to  the  general 
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consent  of  the  maritime  codes  and  juridical  commentaries 
of  other  European  nations. 

Moreover,  by  this  regard  to  foreign  maritime  jurispru- 
dence, the  general  policy  is  sustained  in  the  particular 
application  of  a  law  which  contemplates  foreign  intercourse 
by  sea  as  an  object  of  the  traffic  it  controls, — at  once  con- 
servative of  British  property,  and  confirmatory  of  foreign 
rights  that  have  been  acquired  under  its  sanction.  The 
municipal  law,  contemplating  no  such  object,  but  framed  for 
the  citizen,  and  occupied  solely  with  the  relations  that  mul- 
tiply within  the  same  independent  commonwealth,  is  hostile 
to  foreign  intercourse  ;  and  consequently  under  a  conflict  with 
other  laws  of  that  nature  it  needs  must  resort  to  the  Comity 
of  Nations,  not  for  a  governing  principle,  but  for  a  temporary 
concession  that  leaves  these  conflicting  laws  as  hostile  as' 
before.  The  law  maritime  expressly  with  a  view  to  inter- 
course with  other  nations,  commissions  and  announces  the 
agent  through  whom  it  is  to  be  conducted,  and  governs  that 
intercourse  when  it  takes  place.  The  validity  of  his  acts  is 
dependent  upon  its  sanction  ;  and  the  foreigner  is  secure  of 
no  advantage  obtained  in  prejudice  of  the  Master's  pubUc 
authority. 

I  am  aware  that  the  view,  here  touched  upon  and  else- 
where fully  considered,  is  contrary  to  at  least  one  decision  of 
the  present  very  learned  judge  of  the  Admiralty  Court,  and 
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that  it  is  opposed  to  another  decision,  at  yariance  'with  the 
former,  which  has  since  been  pronounced  by  the  Court  of 
Exchequer  Chamber.  I  am  also  obliged  to  acknowledge 
two  other  opponents,  one  of  them  no  less  a  personage  on 
questions  in  general  jurisprudence  thau  the  late  revered 
Mr.  Justice  Story  of  the  Supreme  Court  of  the  United 
States,  and  the  other,  who  had  the  merit  of  moving 
this  question,  Mr.  Brodie,  the  learned  editor  of  Stair's 
Institutions  of  the  Law  of  Scotland. 

It  is  now  advanced,  as  it  was  originally  adopted,  in  oppo- 
sition to  the  decision  of  the  venerable  and  learned  judge  of 
the  Admiralty  Court,  after  much  anxious  reflection  and 
research,  and  only  upon  mature  consideration  of  the  principles 
and  poUcy  of  the  law  itself  and  of  the  foreign  and  English 
authorities  bearing  upon  the  question.  I  was  not  yet  com- 
mitted to  the  press  when  the  Court  of  Exchequer  Chamber 
disapproved  of  Dr.  Lushington's  decision,  and  gave  their 
high  sanction  to  a  diflFerent  principle, — a  principle  at  variance, 
I  think,  with  the  poUcy  of  any  national  maritime  law,  and 
calculated,  when  appUed  to  maritime  traffic,  to  alarm  the 
merchant  and  the  ship-owner  for  the  safety  of  his  property. 
Using  that  event  as  an  occasion  for  revising  the  whole  of  my 
previous  investigations,  and  endeavouring  at  the  same  time 
to  push  them  into  new  territory,  with,  if  possible,  a  keener 
solicitude  than  before,  I  was  in  the  end  conducted  anew  to 
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my  former  conclusion  as  the  only  legitimate  result  upon  the 
whole  inquiry.* 

In  support  of  it  I  have,  it  seems  to  me,  the  authority  of 
the  EngUsh  Court  of  Admiralty  in  a  uniform  series  of  deci- 
sions for  two  centuries, — the  authority  of  other  national  codes 
of  maritime  law  in  provisions  which  may  be  appealed  to  as 
discriminative  tests, — and  the  authority  of  foreign  commen- 
taries to  this  extent  at  least  that  I  have  not  mistaken  the 
object  of  these  provisions  as  intended  to  be  binding  on  aliens 
in  their  own  country.f  Indeed  it  appears  to  enter  essen- 
tially  into  the  conception  of  a  national  maritime  law, 
which  the  opposite  opinion  would  in  eflFect  repeal  for  any 
other  than  merely  municipal  purposes. 

Upon  the  question  affecting  equitable  claims  to  ship- 
property,  whether  title  of  that  nature  can  be  judicially 
recognised  in  derogation  of  the  title  on  the  register,  the 
recent  decision  of  Vice-Chancellor  Wood,  in  favour  of  the 
negative,  is  to  be  found  in  the  last  chapter  of  this  treatise. 
Three  times  the  question  in  a  different  form,  successively 
emerged  under  my  hand  in  the  course  of  the  first  chapter ; 
and  there,  perceiving  upon  repeated  consideration  that  it 


*  See  in  the  Index  of  Subjects  under  the  heading  **  Gases  Subject  of  Special  Com* 
ment,"  Cammell  v.  Sewell,  and,  The  Eliza  Cornish. 

t  See  a  recent  provision  in  our  Statutory  Maritime  Code  which  makes  a  certain 
observance  of  our  r^istry  law  by  a  foreigner  in  his  own  country  a  condition  of  his 
acquiring  property  in  a  British  registered  ship  sold  to  him  in  virtue  of  a  certificate  of 
sale ;  17  &  18  Vict.  c.  104,  §  87,  no.  11. 
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must  ultimately  be  determined  by  the  view  entertained  of 
the  poUcy  of  the  statute,  I  have  declined,  amidst  the 
obscurity  that  conceals  the  intention  of  the  legislature,  and 
in  the  presence  of  important  modifications  of  the  registry 
law,  to  hazard  an  opinion  upon  that  poUcy  contrary  to  the 
general  impression  that  equitable  titles  were  to  be  recognised. 
The  propriety  of  this  caution  is  since  vindicated  by  the 
difficulty  acknowledged  at  every  step  in  his  investigation  of 
the  subject  by  the  eminent  judge  referred  to,  at  the  same 
time  that  in  his  construction  of  the  statutory  provisions 
bearing  upon  it,  the  view  which  I  ventured  to  submit  has 
received  the  most  gratifying  confirmation.  The  subject, 
however,  is  not  yet  so  free  from  doubt,  nor  tlie  statute  so 
unfavourable  to  a  difierent  constructioD,  that  I  should  wish 
now  to  put  it  otherwise  than  as  it  is  left  in  the  first  chapter 
taken  in  combination  with  the  decision  given  in  the  last. 

This  treatise  was  originally  intended,  upon  the  suggestion 
of  a  friend,  to  have  been  founded  on  the  fourth  edition  of 
Abbott  on  Shipping,  the  last  of  that  work  for  which  its 
eminent  author  held  himself  responsible.  Under  this  im- 
pression the  announcement  of  it  by  my  pubKsher  appeared ; 
and  I  availed  myself  of  assistance  from  that  edition  to  the 
extent  of  fifty  pages  and  notes,  greatly  altered,  and  dis- 
tributed in  various  parts  of  this  volume.  But  at  an  early 
stage  of  my  progress,  I  entirely  abandoned  that  intention, 
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believing  that  I  could  treat  the  subject  more  satisfactorily 
upon  a  plan  altogether  my  own,  than  by  endeavouring  to 
recast  Abbott's  work  with  a  diflFerent  arrangement.  To  do 
this,  indeed,  would  have  destroyed  the  identity  of  that 
treatise  without  compensating  any  one  by  the  value  of  the 
result. 

For  the  present  work,  therefore,  I  am  entirely  responsible. 
The  plan  upon  which  it  is  founded  has  been  explained ;  and 
for  details  the  reader  may  consult  a  full  analysis  at  the  head 
of  each  chapter,  and  a  careful  index  of  subjects  at  the  end 
of  the  volume.  In  treating  of  the  Master  I  have  considered 
his  authority  and  duties  as  an  Agent  of  the  owners,  apart 
from  his  authority  and  duties  on  board  as  a  Master  Mariner. 
In  that,  I  hope  to  be  justified  in  the  judgment  of  the  pro- 
fession and  by  the  convenience  of  those  who  consult  the 
work ;  but  for  a  large  section  of  his  duties  which  essentially 
enter  into  the  performance  of  certain  contracts,  and  could 
not  conveniently  be  considered  apart,  I  must  refer  to  the 
various  Chapters  on  Passengers  and  Affreightment. 

The  undertaking  which  I  am  now  concluding  was  entered 
upon  with  anxious  thought.  It  involved  a  wide  range  of  inquiry 
and  considerable  variety  of  subject ;  and  much  of  the  ground 
to  be  occupied  was  entirely  new.  I  dare  not  assume  that 
no  error  has  been  made  in  the  course  of  performance,  and 
that  nothing  has  been  omitted  of  all  that  was  impUed  in  my 
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engagement.  But  all  that  anxious  care  and  hopeful  labour 
could  effect  for  a  work  of  this  kind  I  have  tried  to 
accomplish  ;  and  the  result,  such  as  it  is,  I  now  respectfully 
submit  to  the  judgment  of  the  Profession  and  the  Public. 


DAYID  MACLACHLAN. 


3y  Buck  Govr^  Tkitfub, 

2Uh  October,  1860. 
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How  Forfeited 62 


Ships,  according  to  the  law  of  this  country,  are  personal  Ships  are  per- 
property,  and  pass,  on  the  death  of  the  owner,  to  his  personal  ^^  ^'°**  ^" 
representadyes,  and  on  the  marriage  of  a  female  owner,  to  her 
husband.  The  common  law  relating  to  personal  property  is  in 
general  applicable  to  them ;  but,  as  in  almost  every  maritime 
country,  there  is  also  in  this,  a  comprehensive  collection  of 
statutory  enactments  and  customary  law  exclusively  relating 
thereto,  which  may  be  called  the  maritime  law  of  Great 
Britain  and  Ireland. 


Ships,  or  shares  therein,  may  be  acquired  by  building,  or  by  how  aoquiiied. 
purchasing  when  built,  or  by  capturing  as  lawful  prize  of  war. 
We  proceed  to  consider  Acquisition  by  these  three  modes  in 
their  order ;  and  in  the  first  place  acquisition  by  construction. 

It  is  most  desirable  that  the  builder's  contract  be  so  expressed  By  Constraction. 
that  a  stranger  shall  at  once  perceive  in  it  the  work  to  be  done,  ~ 


^y 
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[chap.  I. 


•  • 


•  • 
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How  £iir  con 
trolled  by 
BUtate. 


Vesting  of  pro- 
perty. 


Rules  of  Law. 


and  i^t^.^^g^ts  and  liabilities  on  either  side,  as  they  were  con- 

(;clYcd*4uid  intended  by  the  parties  themselves.     For  this  end, 

•'•fia^e  is  a  moderation  which  avoids  the  extremes    of  jejune 
••  •  *  • 
•.  "•.^  •irregularity  and  defective  minuteness,  by  drafting  in  such  main 

particulars  of  the  design,  as  naturally  draw  aft;er  them  whatever 

else  is  accessory  to  a  suitable  perfection;  and  there  is  a 

prudence  which  provides  against  the   possible   exigencies  of 

trade  and  fortune,  by  protecting  the  rights  and  ascertaining  the 

liabilities  of  either  party,  as  these  accrue  during  the  progress  of 

the  work.     It  is  important  to  state  plainly  the  time  of  the 

property  vesting,  the  price,  together  with  the  conditions  and 

times  of  payment,  and  the  time  and  stage  at  which  delivery  is 

to  be  made ;  and  to  specify  the  lineal  measurements  of  the 

vessel,  her  burthen,  material,  mould,  classification  at  Lloyd's, 

and  her  rig  and  finish. 

The  build  of  merchant-ships,  except  in  respect  of  the  internal 
accommodation  for  passengers  in  passenger-ships,'  and  the  safe 
construction  of  iron  steamers,'  is  entirely  left  to  the  effect  of 
conflicting  interests,  and  to  the  operation  of  the  rules  and 
surveillance  for  classification  of  the  vessel  at  Lloyd's. 

Under  a  contract  for  the  construction  of  a  ship,  it  is  often 
difficult,  but  alwajrs  of  great  importance,  to  determine  at  what 
time  the  property  in  the  chattel  vests  in  the  purchaser.* 

In  respect  of  an  existing  specific  chattel  the  rule  of  law  is, 
that  the  property  therein  passes  immediately  under  a  contract 
of  sale  to  the  vendee  without  delivery.^ 

But  under  a  contract  for  the  making  of  a  chattel,  althougih 
the  price  be  payable  in  the  course  of  the  work  by  instahnents 
at  fixed  stages  of  its  progress,  J>n7n4/aci^  no  property  passes 
to  him  who  gives  the  order,  until  the  chattel  is  finished  and 
delivered,  or  at  least,  is  ready  for  delivery  and  approved  of 
by  him.* 


»  18  &  19  Vict.  c.  119,  §  20—26. 

«  17  &  18  Vict.  c.  104,  §  800,  301. 

>  The  use  of  this  ambiguous  word 
purehciser  with  regard  to  such  a  contract 
has  been  often  regretted,  and  never  dis- 
continued, by  Her  Majesty's  judges. 

*  Langfort  v.  Tiler,  1  Salk.  113 ; 
Shep.  Touch.  224,  225  ;  per  Parke,  B., 
Laidler  v.  Burlinson,  2  M.  &  W.  602  ; 


j»r  Williams,  J.,  Clarke 9.  Spence,  4  A. 
&  E.  448,  469 ;  per  Parke,  J.,  Dixon  v, 
Yates,  5  B.  &  Ad.  313,  340  ;  per  Lord 
Campbell,  C.  J.,  Wood  v.  Bell,  25  L.  J. 
(Q.  B.)  148,  153  ;  5  E.  &  B.  772,  S.  C. 
*  Per  Lord  Campbell,  C.  J.,  Wood  v. 
Bell,  supra,  per  Williams,  J.,  Clarke  v, 
Spence,  4  A.  &  £.  448,  466. 


CHAP,  ij  WHEN   THE   PROPERTY  VESTS.  3 

The  builder  of  a  barge  had  all  but  finished  it  in  accordance 
with  the  contract ;  he  had  received  advances  to  the  full  amount 
of  the  price,  and  he  had  even  painted  the  purchaser's  name 
on  the  stem ;  but,  without  more,  he  committed  an  act  of 
bankruptcy,  and  the  property  in  the  barge  passed  to  his 
assignees.'  ^ 

Under  particulars  of  a  ship,  already  one-third  built,  and  to 
be  finished  for  1750Z.,  several  persons  contracted  for  shares  of 
her  in  certain  stated  proportions  of  that  sum ;  but  no  value 
was  put  upon  the  chattel  as  it  then  existed  or  might  afterwards 
exist  at  any  intermediate  stage ;  and  upon  the  bankruptcy  of 
the  builder  in  the  course  of  the  work,  the  property  passed  to 
his  assignees.'  Consequently,  such  a  purchaser,  having  no 
property  in  the  chattel,  conveys  none  by  his  contract  of  sale 
with  another  in  the  meantime.* 

Under  contracts  of  this  nature,  delivery  even  may  be  prefaced  Modified  by  the 
by  such  circumstances  and  acts  on  the  part  of  the  builder  as  ^rties?^  ° 
render  that  act  nugatory  for  any  purpose  of  passing  the 
property.  Dawson,  being  under  contract  to  build  a  ship, 
finished  and  sent  her  out  on  freight  to  the  purchaser  in  Africa, 
who  afterwards  despatched  her  to  this  country  with  a  return 
cai^o,  and  became  bankrupt ;  but  Dawson,  previously  to  send- 
ing her  out,  had  registered  the  vessel  in  his  own  name,  and  had 
not  executed  any  bill  of  sale  to  the  purchaser,  whose  assignees 
were  therefore  defeated  in  their  claim  to  the  ship.^ 

The  rule  of  law  thereby  appears  to  be,  that  the  vesting  of 
the  property  in  the  purchaser,  under  an  executory  contract, 
depends  on  the  mutual  intention  of  the  parties,  evinced  some- 
times by  their  subsequent  conduct  when  not  contradicted  by 
their  prior  stipulations/  Thus,  where  sugar  was  barrelled  up 
oat  of  bulk,   and  set  apart  in  the  warehouse,  and  this  was 

■  Kucklow  V,  Manglea,  1  Taunt.  818.  602. 

tboogh  Best,  J.,  and  Park,  J.,  heei-  '  Stringer  v.  Murray,   2  B.  &  Aid. 

tiled  to  express  any  approbation  of  this  248. 

(Bee  Garrathers  v.  Payne,  5  Bing.  *  Miles    v.    Dawson,    Peake    Add. 


209,  276,  277),  it  continues  to  be  an  Cases,  54. 
asthority,  on  the  extreme  veige  perhaps  *  Per  Lord  Campbell,  C.  J.,  Wood 

cf  the  question,  in  cases  of  this  nature.  v.  Bell,   25  L.  J.  (Q.  B.)  148,  154  ;  per 

See  Tripp  t».   Armitage,   4  M.  &  W.  Jervis,  C.  J.,  Wood  v.  Bell  on  appeal,  6 

687,  698.  E.  &  B.  855  ;  Blackburn  on  Sale,  P.  2, 

^  Laidler  v.  Burlinson,  2  M.  k  W.  c.  2. 

B  2 


WHEK  THE  PROPEBTY  VESTS, 


[chap.  I. 


followed  by  notice  to  the  purchaser  and  his  promise  to  take  it 
away;*  or  where  a  carriage  was  seen  and  paid  for  when  finished, 
and  an  alteration  ordered  by  the  purchaser,  who  continued  to 
importune  the  maker  and  to  receive  promises  of  delivery,  till  at 
last,  as  the  alteration  was  not  made,  -he  gave  orders'  for  the 
carriage  to  be  sold ; '  in  these  cases  it  was  held  that  the  pro- 
perty had  passed  to  the  purchaser.  But  where  A.,  having 
received  an  order  from  B.  for  spinning  frames,  employed  C.  to 
make  them  for  B.  who  had  notice  thereof;  and  they  were  made 
and  altered  according  to  A/s  order,  and  packed  up  for  B.  who 
however  refused  to  accept  them ;  it  was  held  that  the  count 
for  goods  bargained  and  sold  would  not  lie  for  the  maker,  since 
the  property  in  the  frames  had  not  passed  to  the  purchaser*' 

A  ship-builder  at  Pictou,  in  Nova  Scotia,  being  under 
contract  to  build  a  ship  for  the  plaintiffs,  merchants  at 
Glasgow,  received  advances  of  money  in  the  course  of  the 
work,  and,  before  it  was  completed,  gave  them  a  bill  of  sale  on 
the  vessel  in  progress,  which,  after  stating  that  it  was  given  for 
the  security  and  repayment  of  the  money  advanced,  proceeded 
in  the  usual  terms  of  a  deed — "  Have  bargained  and  sold,  and 
do,  &c.,"  but  habendum  to  the  plaintiffs  "  when  the  said  ship 
shall  be  completed  and  finished ; "  and  the  vessel  was  at  the 
same  time  duly  registered  in  the  names  of  the  plaintiffs.  The 
builder  afterwards  borrowed  money  of  the  defendants  to  finish 
the  ship,  registered  her  anew  in  his  own  name,  and  duly 
executed  another  bill  of  sale  to  the  defendants,  who  received 
possession  of  the  vessel  accordingly.  It  was  held  that  the 
property  in  the  ship  passed  presently  by  the  first  bill  of  sale  to 
the  plaintiffs,  and  that  the  obvious  intention  of  the  parties  was 
not  controlled  by  the  habendum,*    So  in  Woods  v.  RusseU,*  the 


»  Rohde  r.Thwaites,  6  B.  &  C.  888  ; 
Wilkins  v.  Bromhead,  6  M.  &  Gr.  963, 
S.  P. 

'  Camithers  v.  Payne,  5  Bing.  269. 

»  Atkinson  v,  BeU,  8  B.  &  C.  277, 
278,  282. 

*  Read  v,  Fairbanks,  22  L.  J.  (C.  P.) 
206  ;  13  C.  B.  692.  In  determining 
what  the  plaintiffs  were,  in  this  case, 
entitled  to  recover,  it  was  suggested  by 
Jervis,  C.  J.,  that  the  damages  should 


be  the  value  of  the  vessel,  &c.,  at  the 
time  of  the  conversion  ;  and  that  a 
proper  mode  of  ascertaining  that  would 
be,  to  ascertain  the  value  of  the  ship  at 
Pictou,  when  completed  according  to 
thebuilder^s  contract  with  the  plaintiffs, 
and  to  deduct,  from  that,  the  amount 
necessary  after  the  day  of  the  conver- 
sion to  complete  her  according  to  the 
contract,"  22  L.  J.  (C.  P.)  210. 
*  5  B.  &  Aid.  942,  947. 


CHAP.  I.]         PROPERTY  IN  THE   WORK  IN   PROGRESS.  6 

fsLcU  which  ultiinately  determined  the  Court  to  decide  that  the 
general  property  in  the  ship  had  vested  in  the  purchaser,  was 
the  signing  of  the  certificate  by  the  builder,  to  enable  the  other 
to  register  the  vessel  in  his  own  name. 

In  the  last-mentioned  case,  the  rule,  now  recognised  as  a  Property  vesting 
rule  of  the  English  law,  that  the  property  in  an  unfinished  stages  in  the 
chattel,  during  its  progress  to  completion,  may  vest,  under  a  ^^^  °^  ^^ 
contract  for  the  construction  of  it,  in  the  purchaser,  was  for  the 
first  time  propounded  by  Lord  Tenterden,  and  in  the  following 
terms : — "  This  ship  is  built  upon  a  special  contract,  and  it  is 
part  of  the  terms  of  the  contract,  that  given  portions  of  the 
price  shall  be  paid  according  to  the  progress  of  the  work ;  part 
when  the  keel  is  laid,  part  when  they  are  at  the  light  plank. 
The  payment  of  these  instalments  appears  to  us  to  appropriate 
specifically  to  the  defendant  the  very  ship  so  in  progress,  and 
to  vest  in  the  defendant  a  property  in  that  ship,  and  that,  as 
between  him  and  the  builder,  he  is  entitled  to  insist  upon  the 
completion  of  that  very  ship,  and  that  the  builder  is  not 
entitled  to  require  him  to  accept  any  other."* 

The  principle  contained  in  these  observations,  is  now  an 
established  rule  of  law,  based  upon  the  intention  of  the  parties, 
either  entirely  expressed  in  their  written  contract,*  or  to  be 
collected  firom  a  concurrence  of  mutual  acts  and  stipulations 
in  the  same  transaction.'  In  Clarke  v.  Spence,  however,  the 
Court,  by  a  singular  use  of  criticism,  seeming  to  deny  that 
there  can  be  any  inference  from  a  concurrence  of  many  cir- 
cimistances,  which  is  not  as  obviously  justified  by  each  par- 
ticular, impeached  the  authority  of  Woods  v.  RtLsseU;  and  then 
followed  nevertheless,  in  the  case  before  them,  the  rule  which 
they  had  thereby  somewhat  unsettled.  The  case  which 
they  thus  decided  is  since  regarded  as  of  little  authority  in 
consequence.^ 

*  Woods  V,  Russell,  5  B.  &  Aid.  942,  '  *  Clarke  v.  Sponce,  4  A.  &  E.  448  ; 
944  ;  and  per  Baylej,  J.,  Atkinson  v.  I  cannot  escape  the  impression,  that  a 
Bell,  8  B.  &  C.  277,  282.  marked  disapproval  of  the  judgment  in 

'  Baker  v.  Gray,  17  C.  B.  462.  that  case  is  obvious  in  the  judgment 

*  Wood  V,  Bell,  5  £.  &  B.  772 ;  (in  pronounced  in  Wood  v.  Bell  in  the 
error)  6  £.  &  B.  355  ;  Spanish  and  Court  below,  and  also  in  the  Court  of 
Partogaese  Screw  Steam  Shipping  Com-  Exchequer  Chamber. 

ptny  T,  Bell,  ibid. 
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PROPEBTT  IN   THE   MATERIALS. 


[chap.  I. 


In  Wood  V.  BeU  ^  there  was  a  stipulation  in  the  contract  for 
payment  of  the  price  by  instalments  at  specified  stages  of  the 
work;  the  vessel  was  built  under  the  superintendence  of  a 
person  appointed  by  the  purchaser  with  the  consent  of  the 
other ;  the  builder  at  his  instance,  during  the  progress  of  the 
work,  punched  the  purchaser's  name  on  the  keel  for  the  purpose 
of  securing  the  ship  to  him;  and  afterwards,  although  the 
builder  refused  to  execute  a  formal  assignment,  being  himself 
already  in  embarrassed  circumstances,  he  admitted  that  the 
vessel  was  the  purchaser's  property, — on  a  review  of  all  these 
circumstances,  concurring  in  the  same  case  and  evincing  the 
intention  that  existed  between  the  parties,  the  Court  held  that 
the  property  in  the  ship  passed  to  the  purchaser  as  she 
advanced  in  her  progress  towards  completion. 

Materials  and  parts,  designed  for  a  ship  being  built  under 
such  a  contract,  but  not  fastened  to  her  at  the  time  of  the 
bankruptcy,  do  not  pass  to  the  purchaser  as  against  the 
builder's  assignees,  unless  they  have  previously  gone  through 
the  ordeal  of  being  approved  as  parts  of  the  vessel."  Perhaps 
the  rudder  and  cordage  in  Woods  v.  Russell  fall  within  the  rule, 


»  Wood  V.  Bell,  5  E.  &  B.  772  (in 
error)  6  E.  &  B.  356.  Before  this 
principle  waa  propounded  in  Woods  v. 
Russell  it  had  already  been  applied  by 
the  Court  of  Session  in  Scotland  to  a 
contract  of  the  same  nature.  It  was  a 
contract  to  build  a  ship  for  the  pur- 
chaser in  consideration  of  his  paying 
the  price  in  three  sums,  the  first  at  the 
laying  of  the  keel,  the  second  when  she 
was  built  up  and  planked  to  the  top  of 
the  gunwale,  and  the  remaining  sum 
when  she  was  launched ;  but  the 
builder  became  bankrupt  after  receiv- 
ing the  first  instalment,  and  his  credi- 
tors claimed  the  vessel.  The  report 
says  :  "  The  determination  of  the  case, 
was  thought  by  the  judges  to  depend 
not  so  much  on  the  general  principles 
of  law,  as  on  the  special  terms  of  the 
agreement.  By  these  the  employer 
was  to  pay  the  price  in  different  por- 
tions. Before  payment,  however,  he 
had  a  right  to  see  the  work  so  far  pro- 
perly performed.     Thus,  as  the  builder 


proceeded,  such  an  appropriation  took 
place  as  prevented  his  creditors  from 
touching  the  ship  without  refunding  the 
sums  advanced."  The  report  adds : 
''The  Lords  found  the  claim  of  Mr. 
Simpson  preferable  to  that  of  the  credi- 
tors of  the  bankrupt." — Simpson  v.  The 
Creditors  of  Duncaunon,  Aug.  2,  1786. 
Faculty's  Coll.  No.  290,  p.  446 ;  M. 
14204,  S.  C.  Contrary  to  this  idea  of 
refunding  by  the  creditors,  Lord  Ten- 
terden  says  :  **the  general  property" 
vested  in  the  purchaser,  and  the  builder 
would  have  a  lien  on  the  ship,  when 
completed,  for  the  residue  of  the  price, 
6  B.  &  Aid.  948 ;  but  the  Court,  in 
Clarke  v.  Spence,  4  A.  &  E.  465,  "  de- 
sire it  to  be  distinctly  understood  that 
in  the  judgment  they  were  about  to 
pronounce,  they  give  no  opinion  what- 
ever as  to  the  soundness  of  that  doc- 
trine "  (of  the  lien  in  the  builder). 

*  Wood  V.  Bell  (in  error),  6  E.  &  B. 
855;  Baker  r.  Gray,  17  C.  B.  462. 


CHAP.  1.]  ACQUISITION  BY  PURCHASE. 

although  if  they  were  merely  bought  specifically  for  the  ship 
by  the  builder  without  more,  there  is  room  for  doubt/ 
Certainly  an  unfinished  rudder,  designed,  but  not  approved, 
cannot  be  held  to  pass  to  the  owner  of  the  ship  in  accordance 
with  this  principle^  and  therefore  Oobb  v.  Qmnton  seems  to  be 
OTerruIed.'  It  was  accordingly  held,  upon  appeal,  in  Wood  v. 
Belt,  that  en^es  in  the  process  of  manufacture  and  designed 
for  the  specific  ship  on  a  peculiar  plan,  angle  irons  made  for 
her  and  marked  in  accordance  with  the  drawings,  and  planking 
and  timbers  prepared  for  her  and  lying  in  the  yard,  did  not 
pass  to  the  purchaser." 

Where  the  contract  was  for  payment  of  the  price  by  instal- 
ments at  successive  stages  of  the  work,  the  ship  to  be  the 
property  of  the  purchaser  from  and  after  the  first  payment 
made,  with  power  to  him  in  certain  events  to  supersede  the 
builder  in  the  ^construction  of  the  ship,  and  to  "  use  *'  for 
completing  it  such  of  the  builder's  materials  as  were  applicable ; 
and  the  purchaser  did,  in  the  course  of  the  work,  supersede  the 
builder,  being  then  under  large  advances  to  him  in  anticipa- 
tion of  the  work ;  and  before  the  builder's  bankruptcy,  which 
happened  soon  after,  the  purchaser  assorted  the  applicable 
timber,  deals  and  materials,  into  lengths,  placing  part  within 
the  frame  of  the  vessel,  but  in  no  way  attached  it;  the  Court 
held  that  though  actual  fastening  might  not  be  requisite  to 
appropriate  the  materials  to  the  purchaser,  mere  storing  thereof 
within  the  fabric  was  not  such  a  user  under  the  contract  as 
would  have  that  effect/ 

Purchase,  the  second  mode,  that  has  been  mentioned,  of  ByPoroHaw. 
acquiring  ship-property,  is  either  by  way  of  private  contract  or 
of  public  auction.  In  both  cases,  the  vendor  may  undo  himself 
by  his  incautious  commendations  of  an  inferior  article,  in  order 
to  gain  a  superior  price ;  and  the  purchaser,  trusting  more  to 
the  opinion  of  the  seller  and  the  protection  of  the  law,  than  to 
the  vigilant  exercise  of  his  own  prudence  and  judgment,  may 

1  Woods  V.  Russell,  5B.k  Aid.  942 ;  see  the  observations  of  the  Court  of 

dissatisfaction  with  this  part  of  the  deci-  error  in  Wood  v.  Bell,  supra, 
man  is  expressed  in  the  course  of  the  "  Wood  v.  Bell  (in  error),  mpra;  re- 

argoment  in  Wood  v.   Bell  (in  error)  yersing  on  this  point  the  judgment  o 

6  £.  ft  B.  855.  the  Court  below,  6  E.  ft  B.  772. 

«  Goss  V.  Quinton,  8  M.  A  Gr.  825 ;  *  Baker  v.  Gray,  17  C.  B.  462. 


REPRESENTATIONS  OP  THE  SELLER.      [CHAP.  I. 


Cayeat  emptor. 


Material  repre- 
sentations. 


Amounting  to 
Warranty  or  not 


find  himself  on  the  wrong  side  of  a  bad  bargain  without  any 
remedy. 

Our  law  makes  no  provision  for  the  absence  of  prudent 
caution  in  a  purchaser.  Its  maxim  is  caveat  emptor.  Such 
protection,  as  is  sometimes  sought  in  our  courts  of  justice,  is 
reserved  for  mental  infirmity  and  gross  intoxication,  when  these 
have  been  practised  on  for  the  purposes  of  the  seller.'  It  makes 
no  account  of  general  phrases,  in  use  with  a  vendor  in  every 
country,  for  the  purpose  of  commending  his  wares.  Simplex 
commendatio  non  obligat.*  It  distinguishes  the  expression  of 
mere  opinion  on  matters  of  skill  and  judgment,  from  repre- 
sentations upon  a  subject  known,  or  that  may  be  known ;  and 
rules  in  respect  of  the  former,  that  the  speaker  is  not  bound 
by  his  words.'  In  Wright  v.  Crookea  *  it  had  been  stated,  with 
the  sanction  of  the  vendor,  that  the  frame  of  the  ship  was  of 
African  and  English  oak ;  and  Alderson,  B.,  in  liie  course  of  the 
argument,  suggested  that  this  might  be  an  opinion  merely  upon 
that  which  was  matter  of  skilled  judgment ;  the  learned  baron, 
however,  was  immediately  met  with  the  information,  that  the 
vendor  who  gave  the  opinion,  had  himself  built  the  ship. 

But  if  the  vendor,  in  his  efforts  to  effect  a  sale,  resorts  to 
representations  on  matters  which  are  of  the  essence  of  the 
bargain,  and  the  purchaser  relies  upon  them  to  his  damage,'  he 
has  a  remedy  at  law  in  one  or  other  of  the  following  cases. 

Where  the  representation  concerns  the  subject  of  the  bargain^ 
and  is  made  at  the  time  of  the  sale,  it  amounts  to  a  warranty, 
provided  it  appear  on  evidence  to  have  been  so  intended.*    It 


*  Molton  17.  Camroux,  2  Exch.  487 ; 
(in  error)  4  id.  17  ;  Campbell  v. 
Hooper,  24  L.  J.  (Ch.)  644  ;  Baxter  v. 
Earl  of  Portsmouth,  5  B.  &  C.  170 ; 
Gibson  r.  Gore,  13  M.  &  W.  623; 
Browning  v.  Rean,  2  Phil.  69  ;  2  Bla. 
Com.  291,  292. 

'  Sagd.  V.  &  P.  2 ;  Chandelor  v, 
Lopus,  2  Croke,  2. 

*  Jeudwine  v.  Slade,  2  Esp.  572 ; 
Power  V.  Barham,  4  A.  &  E.  478  ;  per 
Grose,  J.,  Pasley  v.  Freeman,  3  T.  II., 
51,  56  ;  Haycrafl  v.  Creasy,  2  East,  92. 

*  Wright  V.  Crookes,  1  Scott,  N.  R. 
6S5,  695. 


'  The  seller,  however,  if  he  give 
such  a  detailed  description  of  the  sub- 
ject matter  as  is  true  and  would  lead  to 
no  improper  inference,  but  would  put 
the  purchaser  upon  further  inquiries, 
does  not,  by  merely  adding  the  expres- 
sion of  an  opinion  thereon,  prevent  his 
enforcing  the  purchase.  Smith  v.  Watts, 
28  L.  J.  (Ch.)  220. 

•  Per  Buller,  J.,  Pasley  t>.  Freeman, 
3  T.  R  51,  57  ;  Lysney  v.  Selby,  2  Ld. 
Raym.  1118  ;  Crosses.  Gardner,  Carth. 
90 ;  Shepherd  v.  Rain,  5  B.  &  Ad.  240 ; 
Freeman  v.  Baker,  5  B.  &  Ad.  797. 
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is  of  no  importance  in  that  case,  and  quite  unnecessary  to 
show,  that  the  vendor  knew  of  the  defects,  which  constitute  the 
breach,  at  the  time  he  gave  the  warranty ;  for  it  is  matter  of 
contract,  and  firaud  does  not  enter  into  the  question.*  The  in- 
cautious purchaser,  however,  is  often  deprived  of  his  remedy,  at 
law  or  in  equity,  by  the  omission  from  the  written  contract  of  the 
oral  representations  on  which  he  reUed  in  striking  the  bargain. 
In  Pickering  v.  Dowsan*  it  appeared  that  the  defendants  had 
recently  bou^t  the  ship  under  an  inventory,  with  particulars 
annexed,  in  which  it  was  stated  that  she  had  *^  undergone  a 
thorough  repair,  and  might  be  sent  to  sea  at  a  trifling  expense." 
They  were  themselves  preparing  to  send  her  to  sea  on  their 
own  account,  when,  at  the  wish  of  the  plaintiffs  to  buy  her,  they 
showed  them  the  former  inventory  and  particulars.  They 
made  no  statement  that  these  were  their  representation  of  the 
condition  of  the  vessel;  and  the  contract  when  reduced  into 
writing  contained  no  such  representation,  and  no  reference 
even  to  the  inventory  and  particulars.  The  ship,  after  pro- 
ceeding to  sea,  was  condemned  as  unfit  for  her  voyage,  sold  in 
a  foreign  port  and  broken  up.  There  was  no  evidence  of  fraud 
in  the  defendants;  in  consequence  of  the  omission  in  the 
written  contract,  there  was  no  evidence  of  a  warranty :  but  it 
is  obvious  enough  that  the  plaintiffs,  although  they  examined 
the  ship  for  themselves,  relied  on  the  representation  in  the 
particulars ;  and  if  they  had  insisted  on  its  appearing  in  the 
written  contract,  at  length,  or  by  sufficient  reference,*  they 
would  at  least  have  discovered  at  the  time  whether  they  were 
purchasing  an  unwarranted  risk.  But  where  a  vessel  appeared 
by  the  bill  of  sale  to  have  been  purchased  '*  on  the  terms  in 
the  registry  and  inventory,"  and  she  stood  on  the  registry^  as 
having  been  built  and  launched  in  1816,  whereas  she  had  been 
launched  in  1815,  the  plaintiff  recovered  back  the  purchase 
money/  The  registry  in  this  case  satisfied  the  reference.  The 
"  inventory,"  by  common  use  in  the  sale  of  ships,  is  confined  to 
the  ship^s  stores,  and  a  reference  to  it  alone  will  not  generally 

'  Freenmn  v.  Baker,    5  B.   &  Ad.  ■  Pickering  v.  Dowson,  4  Taunt.  779. 

797,   802  ;    WDliamBon  v.   Allison,   2  '  Saunderson  v.  Jackson,  2  B.  &  P. 

East,  446 ;  Stenart  v,  Wilkina,  1  Doug.  238. 

18  ;  Chandelor  v.  LopuB,  2  Croke,  2.  *  Fletcher  v,  Bowsher,  2  Stark.  562. 
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Amoimtiiig  to 
Frand  or  not 


import  a  description  of  the  fabric  given  in  the  advertisement  or 
particulars/  unless  it  be  under  peculiar  circumstances.' 

Where  the  representation  is  made  by  one  who  knows  it  to  be 
false^  in  order  to  induce  another  to  act  upon  it,  and  that  other 
does  so  with  damage  to  himself,  this  is  fraud  in  law,  and  a  good 
cause  of  action ; '  and  so  it  may  be,  notwithstanding  the  person 
making  the  representation  is  ignorant  of  its  falsehood,  if  it 
appear  that  it  was  fraudulently  made.^  And  in  tho  absence  of 
any  verbal  representation  whatever^  the  seller  may  so  fraudu- 
lently practise  upon  the  other,  e.g,,  by  covering  and  disguising 
defects  in  the  thing  sold,  as  to  entitle  the  purchaser  to  rescind 
the  contract  or  recover  damages.  Gibbs,  J*,  says :  "  I  remember 
the  case  of  the  sale  of  a  house  in  South  Audley  Square,  where 
the  seller  being  conscious  of  a  defect  in  the  main  wall,  plastered 
it  up  and  papered  it  over,  and  it  was  held  that,  as  the  vendor 
had  expressly  concealed  it,  the  purchaser  might  recover."' 
Where  a  vessel  which  had  been  abandoned  to  a  club  of  under- 
writers with  her  bottom  worm-eaten,  and  her  keel  broken,  was 
sold  under  a  representation  in  the  advertisement  that  *'  her  hull 
was  nearly  as  good  as  when  launched ; "  the  captain,  as  soon 
as  she  was  advertised,  having  had  her  taken  off  the  ways,  where 
these  defects  could  have  been  deen,  and  kept  continually  afloat, 
so  that  her  condition  escaped  observation;  th6  purchaser 
recovered  back  the  deposit  money.* 

If  fraud  is  practised  by  a  dishonest  principal  through  an 


1  Freeman  v.  Baker,  5  B.  &  Ad.  795. 

»  Taylor  v.  Bullen,  5  Exch.  779. 

"  Per  Croke,  J.,  8  Bulst.  95  ;  Pasley 
V,  Freeman,  8  T.  K  51 ;  PolhiU  v, 
Walter,  8  B.  &  Ad.  114  ;  Fletcher  v, 
Bowsher,  2  Stark.  562  ;  Thorn  v.  Big- 
land,  8  Exch.  725  $  Foster  v.  Charles, 
6  Bing.  896 ;  (in  error)  7  id,  105 ;  Puls- 
ford  V.  Richards,  17  Beav.  18. 

*  Evans  v.  Edmonds,  18  C.  B.  777, 
785  ;  per  Maule,  J.  :  ''  because  I  con- 
ceive that  if  a  man,  having  no  know- 
ledge whatever  on  the  subject,  takes 
upon  himself  to  represent  a  certain 
state  of  facts  to  exist,  he  does  so  at 
his  peril ;  and  if  it  be  done  either  with 
a  view  to  secure  some  benefit  to  himself^ 
or  to  deceive  a  third  person,  he  is  in 


law  guilty  of  a  fraud,  for  he  takes  upon 
himself  to  warrant  his  own  belief  of 
the  truth  of  that  whioh  he  asserts.*' — 
Ibid. 

*  Per  Gibbs,  J.,  Pickering  v.  Dow- 
son,  4  Taunt.  779,  785 ;  see  Hall  v. 
Gray,  1  Stark.  484.  But  mere  silence 
in  the  absence  of  any  fraudulent  act  is 
no  ground  of  action,  even  where  the 
vendor  knows  that  the  article  will  not 
answer  the  declared  purpose  of  the  pur- 
chaser, Eeates  v.  Earl  of  Cadogan,  10 
C.  B.  591  ;  per  Abbott,  C.  J.,  Fletcher 
V.  Bowsher,  2  Stark.  562,  565,  "a 
person  ought  either  to  be  silent  or  to 
speak  the  truth  ;  if  he  speaks  at  aU  he 
is  bound  to  disclose  the  real  fact." 

^  Schneider  v.  Heath,  8  Camp.  506. 
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innocent  agent,  or  by  a  fraudulent  agent  on  behalf  of  his  un- 
conscious principal,  it  equally  vitiates  the  contract.*  But 
where  an  agent  innocently,  and  without  the  authority  of  his 
principal,  made  a  representation  which  was  false  in  fact,  but 
which  he  believed  at  the  time  to  be  true,  it  was  held  that  such 
evidence  would  not  sustain  a  plea  of  fraud  to  an  action  by  the 
principal  for  non-performauce  of  the  contract.'  If  the  principal, 
however,  were,  in  answer  to  inquiries,  purposely  to  refer  to  an 
ignorant  agent,  who,  as  was  expected,  makes  a  representa- 
tion which  is  false  in  fact;*  or  if  the  principal,  knowing  the 
defects  of  his  ship,  were  to  employ  an  ignorant  agent,  on 
purpose  to  take  advantage  of  his  innocent  representations,  it 
would  be  difficult  to  say  that  this  is  not  such  fraud  in  the 
principal  as  entitles  the  plaintiff  to  recover  against  him.^ 

For  the  purpose  of  proving  fraud,  it  is  immaterial  that  the  Proof  of  Fraud, 
contract  has  been  reduced  into  writing,   and  the  fraudulent  *^®^^*™- 
representation   omitted  from  it;    if  in    fact  fraud  has  been 
practised  on  the  purchaser,  that  may  always  be  established 
by  evidence  aliunde.* 

It  is  a  condition  of  great  importance,  and  now  very  commonly  Conditions  of 
introduced  into  advertisements  and  contracts  for  the  sale  of 
ships,  that  the  ship  and  stores  **  are  to  be  taken  with  all  faults 
as  they  Ue."  As  regards  the  meaning  of  these  words,  Lord 
Kenyon,  in  an  early  case,  held  that  such  a  condition  relates 
only  to  those  faults  which  the  purchaser  could  have  discovered, 
or  which  the  vendor  was  unacquainted  with ;  and  that  the 
vendor  is  bound  nevertheless  to  disclose  to  the  purchaser  all 
latent  defects  that  are  known  to  him.*  But  Lord  EUenborough 
refusing  to  subscribe  to  the  doctrine  of  that  case,  laid  it  down 


>  Hem  V.  NicholB,  1  Salk.  289  ;  Doe 
V.  Kartin,  4  T.  B.  89,  66. 

«  Comfoot  V.  Fowke,  6  M.  k  W.  358 ; 
explained  by  Lord  Chancellor  Cran- 
worth  in  National  Exchange  Comx)any 
of  Glasgow  V.  Drew,  2  Macq.  Ho.  of 
Li3,  Cases,  103,  108.  See  Fuller  v. 
Wilson,  3  Q.  B.  6$,  1009 ;  Taylor  v, 
Ashton,  11  M.  k  W.  401 ;  Ormrod 
V.  Huth,  14  M.  A  W.  651  ;  Wilde  v. 
Gibson,  1  Ho.  of  Lds.  605 ;  Gtant  v. 
Korwsy,  10  C.  B.  665. 


»  See  Feret  v.  Hill,  15  C.  B.  207. 

*  Per  Lord  St.  Leonards  National 
Exchange  Company  of  Glasgow  v.  Drew, 
2  Macq.  Ho.  of  Lds.  Cases,  108,  145. 

»  Wright  V.  Crookes,  1  Scott  N.  R. 
685;  Dobellv.  Stevens,  8  B.  &C.  623; 
Lysney  v,  Selby,  2  Ld.  Raym.  1118  ; 
iw Abbott,  C.  J.,  Kain  v.  Old,  2  B.  & C. 
627,  684  ;  per  Gibb,  J.,  Pickering  v. 
Dowson,  4  Taunt.  779,  785,  786. 

^  Hellish  V.  Hotteux,  Peake,  R. 
156. 
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that  a  vendor  by  a  sale  "  with  all  faults/*  discharges  himself 
from  all  responsibility  for  any  defects  whatever,  unless  he  has 
used  some  artifice  to  disguise  them  and  prevent  their  being 
discovered  by  i^e  purchaser;*  and  this  is  now  the  received 
rule  of  law."  Where  however  the  ship  is  sold  under  a  repre- 
sentation respecting  her  essential  character,  as  that  she  is 
copper-fastened,  or  teak-built,  or  of  such  a  class  at  Lloyd's, 
this  condition  relates  only  to  such  faults  as  a  vessel  of  that 
character  might  have,  and  the  vendor  is  still  liable  for  the 
breach  of  warranty  if  she  does  not  answer  that  description." 

But  where  a  ship  was  described  in  the  particulars  of  sale  as 
"  teak-built"  and  "  A  1.,"  and  to  the  condition  "with  all  faults," 
there  was  added,  "  without  any  allowance  for  any  defect  or 
error  whatever,"  and  it  turned  out  that  she  was  neither  teak- 
built  nor  classed  A  1.,  it  was  held,  in  an  action  for  breach  of 
warranty,  that  such  misdescription  was  matter  of  "  error,"  and 
that  the  vendor  under  such  a  condition  of  sale  was  not  liable 
unless  there  was  fraud.'* 
Sale  by  Auction.       Most  of  the  cases  already  cited  under  this  division  of  the 

subject  have  a  bearing  upon  sales  of  ship -property,  whether 
effected  by  private  contract  or  by  public  auction.  It  remains 
ordy  to  notice  one  point  in  connection  with  the  proceedings  by 
way  of  auction ;  and  that  is  the  employment  of  puffers  at 
the  sale. 

Upon  this  question,  which  is  of  daily  recurrence,  the  courts 
of  equity  and  of  law  are  not  agreed  as  to  the  principle  that 
should  govern  their  decisions.  In  equity,  the  employment 
of  one  person  to  bid  at  a  sale  in  order  to  protect  the  property 
from  being  sold  at  an  under  value,  is  not  held  to  be  fraud, 
although  it  is  not  notified  to  the  other  bidders  present." 

At  law  the  private  employment  of  even  one  person  for  such  a 
purpose,  if  he  actually  bids,  is  a  fraud,  which  vitiates  the 

'  Baglehole  v.  VTalters,  8  Camp.  164.  1  Camp.  340 ;  Wright  v.  Wilson,  1  M. 

'  Per  Curiam,  Pickering  v.  Dowson,  &  Rob.  207. 
4  Taunt  779  ;   Shepherd  v.  Kain,   5  *  Smith  v.   Clarke,    12  Ves.    477  ; 

B.  &  Aid.  240.  Woodward  v.   Miller,    2    Coll.    279  ; 

*  Shepherd  v,  Kain,  6  B.    &  Aid.  Flint  v.  Woodin,  9  Hare,  618  ;  Bram- 
240.  ley  V,  Alt,  3  Ves.  620  j  ConoUy  v.  Par- 

*  Taylor  v.   Bullen,   5  Exch.   779  ;  sons,  8  id,  625  n. 
see  The  Duke  of  Norfolk  v.  Worthy, 


— Paffen. 
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contract  of  sale.*  So  far  equity  in  this  respect  approaches 
common  law,  that  specific  performance  would  not  be  decreed 
where  the  single  bidder  is  privately  employed  in  order  generally 
to  enhance  the  price,  or  as  Sir  Wm.  Grant  elsewhere  phrases 
it,  to  take  advantage  of  the  eagerness  of  bidders  to  screw  up 
the  price.* 

It  is  the  received  doctrine  of  equity,  agreeing  herein  with  the 
common  law,  that  the  employment  of  more  persons  than  one  to 
bid,  is  a  fraud  upon  the  purchaser.'  This  is  but  a  corollary  to 
the  language  just  quoted  from  Sir  William  Grant.  For  since 
one  person  would  suffice  for  the  protection  of  the  property,  the 
object  of  employing  more  can  only  be  to  take  advantage  of  the 
eagerness  of  bidders  to  screw  up  the  price.  It  is  a  fraud  of 
the  same  kind,  with  the  addition  of  another  disguise,  for  a 
vendor  to  employ  anyone  to  bid  for  him  at  a  sale,  after  publicly 
announcing  that  it  is  to  be  uoithout  reserve ;  in  equity,  as  at 
law,  this  vitiates  the  contract.^ 

On  the  other  hand,  neither  law  nor  equity  will  countenance 
the  purchaser  in  the  use  of  unfair  means  at  the  sale,  by  which 
the  result  is  turned  to  his  advantage  at  the  cost  of  the  seller.* 
In  an  action  for  non-delivery  of  a  barge  sold  by  auction  to  the 
plaintiff,  it  appeared  that  he  had  addressed  the  company  at  the 
sale,  stating  that  he  had  a  claim  against  the  late  owner,  by 
whom  he  had  been  ill-used;    and  when  no  one  would   bid 


'  Bexir«n  V,  ChrUtie,  1  Cowp.  395  ; 
Howard  v.  Castle,  6  T.  R  642  ;  Rex  v, 
Marsb,  3  Y.  ft  J.  381  ;  Crowder  v, 
Anstiii,  3  Bing.  368  ;  Wheeler  v.  Col- 
lier. 1  Moo.  ft  Mai.  123  ;  Thomett  v. 
Haines,  15  M.  ft  W.  367.  This  is  also 
tite  law  of  Scotland,  where  the  vendor 
may  not  bid  at  the  sale  himself  or  by 
another,  or  reserve  a  single  bidding, 
without  publicly  announcing  this  reser< 
▼ation  at  the  time  of  the  sale.  Bell  Pr. 
No.  180,  131. 

'  Semblt,  Smith  v.  Clarke,  12  Yes. 
477,  482,  483. 

»  P^r  Sir  W.  Grant,  Smith  v. 
Oarke,  12  Yes.  477,  482,  488. 

*  Meadows  v.  Tanner,  5  Madd.  34  ; 
see  Rex  v.  Marsh,  3  Y.  ft  J.  331. 

*  There  is  nothing  contrary  to  equity 


in  an  agreement  between  intending  pur- 
chasers not  to  bid  against  each  other, 
and  the  passage  in  Sugd.  Y.  ft  P.  13  ed« 
p.  03,  describing  this  as  a  fraud,  for 
which  a  court  of  equity  would  open  the 
biddings,  although  the  report  had  been 
absolutely  confirmed,  is  not  supported 
by  authority.  In  Be  Carets  Estate 
Act,  28  L.  J.  (Ch.)  218.  Enock  out 
sales,  which  are  based  upon  such  agree- 
ments, are  well  known  in  some  trades ; 
but  in  sales  of  realty  or  ship  property, 
or  other  subjects  of  considerable  value, 
the  mischief  occasioned  by  such  agree- 
ments may  be  prevented  by  previously 
fixing  a  reserved  price.  By  the  law  of 
Scotland  such  agreements  to  defeat  or 
restrain  competition  vitiate  the  sale. 
Bell  Pr.  No.  131. 
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Under  "  Ship," 
vhat  passes. 


against  him,  as  the  auctioneer  refused  to  knock  it  down  to  his 
single  bidding,  he  procured  a  Mend  to  bid  a  guinea,  and  then 
himself  gave  another  bidding ;  but  the  whole  amount  was  not 
more  than  one-fourth  of  the  value  of  the  barge.  The  Court 
were  clearly  of  opinion  that  a  sale  under  these  circumstances 
could  not  be  supported.^  And  a  court  of  equity  has  refused  to 
grant  specific  performance  in  a  case  where  the  known  agent  of 
the  vendor  had  bid  for  the  purchaser,  and  others  of  the 
company  were  deterred  from  bidding  by  that  circumstance, 
under  the  erroneous  notion  that  the  agent  was  acting  as  a 
puffer  for  the  vendor.* 

Under  the  general  word  ship,  questions  have  arisen  as  to 
details,  whether  this  or  that  passed  to  the  purchaser  by  the 
contract.  The  writers '  on  maritime  law  inform  us,  that  if  a 
ship  be  sold  with  the  tackle,  apparel,  furniture,  and  other 
instruments  thereto  belonging,  the  ship's  boat  is  not  conveyed 
by  these  words;  and  they  found  their  opinion  upon  the 
authority  of  those  passages  of  the  Boman  Law,  in  which  it  is 
said  that  the  boat  is  not  a  part  of  the  ship,^  or  of  its  apparel.* 
In  an  early  case,  it  was  held  that  common  ballast,  on  board  at 
the  time  of  the  sale,  did  not  pass  under  the  word  furniture,  for 
the  place  and  purpose  of  it  might  be  supplied  by  merchandise ;  * 
and  in  later  times,  ballast,  known  as  kentledge,  did  not  pass  by 
a  sale  of  the  ship  with  all  stores,  tackle,  apparel,  &c.,  because 
it  was  not  expressly  described  in  the  contract.'    In  mercantile 


^  Fuller  V,  Abrahams,  3  Bro.  &  Bing. 
116. 

'  Twining  v,  Morrice,  2  Bro.  C.  C. 
826  ;  Sugd.  V.  ^  P.  c.  1.  §  1. 

•  Roccus,  not.  20  ;  Straccha  de  Navi- 
bus,  p.  2,  No.  12 ;  Molloy  de  Jure 
Karit.  bk.  2,  c.  1,  §  8.  The  latter 
adds,  that  if  a  ship  commit  piracy,  the 
boat  is  not  forfeited ;  and  refers  to  a 
case  in  1  Boll.  Ab.  530,  for  his  autho- 
rity ;  and  Beawes  has  followed  the 
words  of  Molloy.  But  in  the  case  re- 
ferred to,  the  boat  is  not  mentioned. 

^  Dig.  21.  2.  44.  Scapham  non  vi- 
deri  navis  esse,  respondit  {Alfcnus)  nee 
quidquam  conjunctum  habere  ;  nam 
scapham  ipsam  per  se  parvam  ^avicu- 
1am  esse,  omnia  autom,  qusB  conjuncta 


navi  essent,  veluti  gubemacula,  mains, 
antennae,  velum,  quasi  membra  navis 
esse. 

B  Dig.  6.  1.  3.  §  1 ;  Armamenta  na- 
vis singula  erunt  vendicanda ;  scapha 
quoque  separatim  vendicabitur.  Dig. 
33.  7.  29  ;  Si  navem  cum  instrumento 
emisti,  prsestari  tibi  debet  scapha  navis. 
Paulus  :  Imo,  contra ;  etenim  scapha 
navis  non  est  instrumentum  navis,  &c. 

•  Kinter's  Case,  Leon  46. 

'  Lano  17.  Neale,  2  Stark.  105.  Sale 
of  a  ship  with  her  appurtenances  did 
not  under  the  latter  word  convey  any 
title  to  the  oil  to  be  afterwards  acquired 
in  a  whaling  voyage.  Langton  v.  Hor- 
ton,  5  Beav.  9. 
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instroments,  howeyer,  the  meaning  of  general  terms  is  liable 
to  vary  aocording  to  the  context  and  the  purpose  of  the  writing 
in  which  they  are  found,  and  in  accordance  with  the  established 
usage  of  the  trade,  in  respect  of  which  the  parties  are  contract- 
ing.* Thus  the  fishing  outfit  of  a  Greenland  whaler  was  held 
to  be  coTered  by  the  term  '*  ship  "  in  the  53  Geo.  3,  c.  159,  the 
statute  which  at  the  time  limited  the  responsibility  of  owners 
in  certain  cases  of  damage  done  by  their  yessel.'  And  yet  this 
outfit  is  not  covered  by  a  policy  on  the  ship  with  her  tackle, 
apparel,  furniture,  &c.;*  and  although  Lord  Mansfield  says  that 
the  boats,  rigging,  and  stores,  are  covered  by  these  words,^  it  is 
the  common  practice  in  marine  insurance  expressly  to  name 
the  boats/ 

From  such  variety  of  usage,  showing  that  there  is  no 
commonly  received  acceptation,  little  assistance  can  be  derived 
for  the  interpretation  of  general  terms.  His  own  vigilance 
must  be  the  purchaser's  chief,  if  not  only,  reliance  in  the  course 
of  his  negotiations  with  the  seller,  especially  in  bargaining  for 
ship-property.  For,  the  statute,  as  we  shall  see,*  prescribes  a 
form  of  the  bill  of  sale,  into  which  it  is  assumed  there  will  be 
no  introduction  of  such  representations,  as  might,  if  appearing 
in  the  written  contract,  amount  to  a  warranty,  and  form  a 
ground  of  action  for  the  purchaser ;  and  it  is  not  decided,  and 
is  by  no  means  certain,  whether  under  the  17  &  18  Vict.  c.  104, 
an  executory  contract  can  be  the  basis  of  a  suit  for  specific  per- 
formance, or  of  an  action  for  non-performance/  It  is  true,  there 
are  no  negative  terms  in  the  existing  statute,  such  as  were  in  the 
previous  acts,'  to  nullify  for  any  purpose  whatever,  in  law  or 
equity,  such  a   contract;   even  the  integrity  of  the  register 


*  Bnmgh  v.  Whitmore,  4  T.  R.  206. 
'  The  Dundee,    1  Hagg.   Ad.    109 ; 

Gale  V.  I^nrie,  5  B.  &  C.  156,  S.  C; 
see  lADgton  v.  Horton,  5  Beav.  9. 

*  Hoskina  v.  Pickengill,  2  JtlaiBh. 
Ins.  (ed.  1823)  735  ;  1  Arnould  Ins. 
863. 

«  Md. 

*  Amoald  Ini.  269 ;  Blackett  v. 
Royal  Exch.  Asa.  Co.  2  Cr.  &  J.  244. 

*  Podf  p.  31,  Instrument  of  trawffsr. 
7  See  under  the  former  acts,  Duncan 

V.  Tindall,  13  C.  B.  253  ;   Boyson  v. 


Qibflon,  4  C.  B.  121 ;  Hughes  v,  Morris, 

2  De  G.  M.  &  G.  349  ;  (below)  9  Hare, 
636  ;  McCalmont  v.  Rankin,  2  De  G. 
H.  &  G.  403 ;  FoUett  v.  Delanj,  2  De 
G.  &  S.  235.  Under  the  present  act, 
Orr  V.  Dickinson,  28  L.  J.  (Ch.)  516. 

8  26  Geo.  3,  c.  60,  §  17  ;  34  Geo.  3, 
c.  68,  §  14  ;  6  Geo.  4,  c.  110,  §  31  ; 

3  &  4  WilL  4,  a  55,  §  31 ;  8  &  9 
Vict.  c.  89,  §  34.  See  these  sections 
veiy  fully  considered  in  Duncan  v. 
Tindall,  13  C.  B.  258  ;  23  L.  J.  (C.  P.) 
137,  S.  0. 
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itself  is  no  longer  guarded/  except  by  affirmative  terms  declar- 
ing that  the  power  of  disposing  of  the  property  continues  to  be 
in  the  person  in  whose  name  it  appears  on  the  register ;  *  but 
if  the  purpose  of  the  register,  though  now  greatly  modified 
£rom  what  it  was,*  appear  to  the  courts  to  require  the  exclusion 
of  equitable  doctrines  with  regard  to  the  title  to  this  descrip- 
tion of  property,  there  seems  to  be  nothing  in  the  statute 
against  such  a  construction. 

If  the  contract  of  sale  purport  to  include  both  the  ship  and 
the  freight,  the  contract  may  be  good  for  the  freight  though 
bad  for  the  ship,  provided  the  title  to  the  freight  is  not  con- 
ditional on  the  passing  of  the  ship.* 

Capture  of  ships,  as  lawful  prize  of  war,  is  the  third  mode  of 
acquiring  this  description  of  property ;  and  fortunately  for  the 
world  at  large,  the  exercise  of  this  sovereign  power  by  private 
individuals  is  restrained  within  limits,  which  have  been  defi- 
nitely ascertained  by  the  law  of  nations,  and  are  still  strictly 
observed  by  the  civilised  communities  of  either  hemisphere.* 
This  right  of  acquisition  cannot  be  exercised  except  during  the 
existence  of  hostilities,  or  by  other  than  persons  duly  autho- 
rised by  one  of  the  belligerent  states ;  but  although,  in  respect 
of  both  these  conditions,  a  capture  be  lawful,  no  property  vests 
thereby  in  the  captors,  until  the  vessel  has  been  carried  into  a 
port  of  the  belligerent  state,  or  of  an  ally  in  the  war,  and  is 
condemned  by  a  court  of  competent  jurisdiction  exercising  its 
functions  within  the  same  country.  These  are  the  general 
limits  imposed  upon  this  extraordinary  power. 

The  right  of  a  subject  of  Great  Britain  to  capture  for  his 
own  benefit  is  derived  to  him  from  the  Crown  by  express 
commission  called  letters  of  marque  and  reprisals.  Indeed, 
it  is  universally  received  as  a  necessary  principle  of  public 


^  E.g.,  S9i9  Vict.  c.  89,  §  87,  pro- 
vides that  bills  of  sale  shall  not  be 
valid  or  effectual  to  pass  the  property 
until  registered. 

«  17  &  18  Vict.  c.  104,  §  43,  55,  57. 

'  As  to  what  it  was,  see  Duncan  v. 
Tindall,  13  C.  B.  258,  where  the  pre- 
vious cases  and  the  opinions  of  eminent 
judges  are  cited  as  to  the  purpose  of 
the  Registry  Acts. 


*  Douglas  V.  Russell,  4  Sim.  524  ; 
(on  appeal)  1  My.  &  E.  488. 

*  The  Plenipotentiaries  of  Great 
Britain,  Austria,  France,  Russia,  Sar- 
dinia, and  Turkey,  assembled  in  con- 
ference at  Paris,  April  16,  1856,  signed 
their  celebrated  declaration  that  as  to 
these  powers,  inter  alia,  **  Privateering 
is  and  remains  abolished." 
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jarispradence  by  all  writers  on  the  subject,  that  prize  or  booty 
of  war  is  the  property  of  the  sovereign : — Bello  parta  cedunt  * 
reipublicte.^  A  captured  ship,  therefore,  is  in  this  country  a 
droit  of  the  Admiralty,  if  she  has  been  taken  by  persons  to 
whom  letters  of  marque  have  not  been  issued  against  the 
nation  to  which  the  prize  belonged  ;  and  this  is  not  cured  by 
the  circumstance  of  a  warrant  for  issuing  such  letters  to  the 
captors  having  been  sent  to  the  Judge  of  the  Admiralty  Court 
before  the  capture  was  made.'  So  that  if  prize  be  made  of  a 
French  vessel  by  a  ship  bearing  letters  of  marque  against 
America,  such  captors  acquire  no  right  to  the  prize ;  and  if 
another  ship,  properly  commissioned,  assisted  in  the  capture, 
a  moiety  of  the  prize  still  passes  to  the  Crown,  in  right  of  its 
functions  as  High  Admiral.* 

Capture,  when  lawful,  presupposes  a  state  of  war ;  it  is  itself  A  Right  of  War. 
an  act  of  open  hostility  ;  and  is  a  means  of  legally  acquiring 
property  only  in  so  far  as  it  is  a  right  of  war.  Of  the  many 
jura  beliiy  therefore,  this  one  right,  subject  to  what  has  been 
said,  is  coeval  with  the  existence  of  hostilities ;  and  is,  during 
that  period,  exercised  with  the  sanction  of  the  law  of  nations ; 
but  if  it  precede  the  commencement,  or  follow  the  cessation  of 
hostilities  ever  so  little,  no  property  is  thereby  acquired,  and 
the  original  owner  is  not  divested  of  his  right.**  A  British  ship 
and  cargo  taken  by  an  American  privateer  within  the  time 
allowed  for  hostile  capture  by  the  treaty,  of  peace,  and  retaken 
after  the  expiration  of  that  period,  was  decreed  to  be  restored 
to  the  American  captor.' 

This  case  of  The  Somerset^  exhibits  also  the  nature  of  the  inchoate  right  of 
ri^t  which  vests  in  the  captors  immediately  on  the  capture  P"*p®*'*J^' 
being  Haade,  and  before  it  is  sealed  with  the  sanction,  and 


>  The  Ebebe,  Maas,  5  C.  Rob.  Ad. 
174,  182 ;  The  Melomane,  Colas,  5  id. 
41,  42 ;  The  Thetis,  3  Hagg.  Ad.  228, 
281  ;  French  Guiana,  2  Dodson,  Ad. 
151,  157  ;  Grotiua,  Ub.  8,  c.  6,  §  14 ; 
Jecker  v.  Montgomery,  13  Howard 
(Amer.)  R.  515. 

'  Le  Grand  Terrein,  Hay  k  Mar.  Ad. 
155,157;  La  Bonne  Amitie,t6.  160;  The 
Xarier,  ib.  219  ;  La  ilignone,  ib.  221  ; 
Tvee  Gesoater,  2  C.  Bob.  Ad.  284,  note. 


'  Le  Grand  Terrein,  supra;  and  cases 
in  preceding  note. 

^  Before  the  notification  of  hostilities. 
The  Sarah  and  Bemhardus,  Hay  & 
Mar.  Ad.  175 ;  The  Maria  Magdalena, 
ib.  250 ;  after  peace  concluded,  The 
Somerset,  Metherell,  2  Dods.  Ad.  56 ; 
The  Harmony,  Norman,  2  id.  78. 

»  The  Somerset,  Metherell,  2  Dods. 
Ad.  ^^ ;  S.  P.,  The  Harmony,  Norman, 
2  id.  78. 
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evidenced  by  the  foriBB  of  public  law;   it  is  an  acquisition 

'    that  has  been  made  aud  still  must  be  held  by  force.     Our 

courts  have  recognised  the  assignment  of  it  as  valid;*   our 

Legislature  have  provided  that  it  should  pass  to  the  personal 

representatives ; '  but  it  is  still  no  less  liable  to  be  divested  in 

the  meantime  by  recapture.     Silent  leges  inter  arma. 

When  property         For  the  purpose  of  quieting  titles  to  possession,  the  modem 

Tcrted  in«ptora  practice  of  belligerent  powers,  constituting  the  existing  law  of 

nations,  has  been  to  receive  the  decree  of  certain  courts,  under 
proper  circumstances,  as  binding  and  conclusive  on  both  parties 
in  respect  of  the  right  of  property  in  the  captured  vessel.  The 
prize  must  be  carried  by  the  captors  into  a  port  belonging  to 
their  own  country,  or  to  an  ally  in  the  war,  and  there  con- 
demned by  a  court  of  competent  jurisdiction  exercising  its 
functions  within  the  same  country.'  The  condemnation  there- 
fore of  a  British  ship,  captured  by  a  French  privateer,  in  a 
French  prize  court  sitting  in  Spain,  at  that  time  allied  with 
France  in  the  war,  is  valid,  and  conclusive  as  to  the  title  of 
a  neutral  purchaser.*  But  a  court  of  the  belligerent  state, 
exercising  its  functions  in  a  neutral  country,  is  not  competent 
to  decree  concerning  prize ;  and  the  right  of  the  original  owners 
not  being  divested  by  the  sentence  of  such  a  court,  they  are 
entitled  to  restitution  of  the  ship  on  her  being  afterwards 
recaptured.*  Lord  Stowell,  however,  held  that  the  infirmity  was 
cured  by  a  subsequent  sentence  of  condemnation  by  the  Prize 
Court  of  the  belligerent  state  sitting  within  its  own  territory.' 


^  Morrongh  v.  Comyns,  1  Wils.  211 ; 
Baker  v.  Jardine,  13  East,  235,  note. 

»  54  Geo.  III.  c.  93,  §  65. 

»  The  Flad  Oyen,  Martensen,  1  C. 
Rob.  Ad.  135,  139,  140  ;  The  Victoria, 
Edw.  Ad.  97. 

*  The  Victoria,  Edw.  Ad.  97  ;  The 
Christopher,  Slyboom,  2  C.  Bob.  Ad. 
209  ;  Oddy  v.  Bovill,  2  East.  473. 
When  Holland  was  made  a  French  pro- 
vince, the  decree  of  a  French  Conrt 
sitting  ^ere  was  sufficient,  Wake  v. 
Hillary,  12  Fac.  Coll.  (Scotiand)  566. 

»  The  Flad  Oyen,  Martensen,  1 C.  Rob. 
Ad.  185 ;  The  Kierlighett,  Spoerewig,  8 
C.  Rob.  Ad.  99 ;  Havelock  v.  Rockwood, 


8T.  R.  268 ;  in  Donaldson  v.  Thompson, 
1  Camp.  429,  Lord  EUenborongh  said 
that  that  is  to  be  considered  a  nentral 
country  for  this  purpose,  in  which  the 
forms  of  an  independent  neutral  govern- 
ment were  preserved,  although  the  bel- 
ligerent may  have  such  a  body  of  troops 
stationed  there  as  in  reality  to  possess 
the  sovereign  authority. 

«  The  Falcon,  Atkins,  6  C.  Rob.  194. 
The  word  affirming  seems  to  have  ap- 
peared in  the  statement  of  process  in 
this  case,  but  Lord  Stowell  held  the 
sentence  to  be  valid,  understanding 
that  word  to  be  a  clerical  error,  and 
thereby  showing  what  his  judgment 
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The  decree  of  a  prize  court  being  a  proceeding  in  rem,  it  is  Competent  Govt 
essential  to  the  Talidity  of  such  proceeding  that  the  prize 
itself  be  in  the  control,  and  so  to  say,  possession  of  the 
conrt  at  the  time  of  adjudication.  The  condemnation,  therefore, 
of  a  ship  as  lawful  prize  of  war,  while  lying  in  a  neutral  port,  is 
insufficient  to  give  the  captors  or  purchaser  a  good  title  as 
against  the  original  owners.*  Lord  Stowell,  having  con- 
demned The  HersteldeVy  which  was  represented  to  the  court 
as  lying  at  Plymouth,  afterwards  rescinded  the  decree,  upon 
hearing  that  instead  of  Plymouth,  the  vessel  was  at  the  time  of 
adjudication  actually  lying  in  the  port  of  a  neutral  coimtry  ; ' 
but  the  same  learned  judge,  knowing  that  illegal  sentences  of 
this  kind  had  in  former  wars  occasionally  received  the  sanction 
of  the  courts  of  this  country,  thought  himself  bound  to  give 
effect  to  a  similar  sentence  passed  by  the  enemy,  until  the 
practice  should  be  restored  by  the  Court  of  Appeal  to  the 
proper  purity  of  the  principle ;  and  the  Lords  Commissioners 
of  Appeals,  whilst  recognising  the  principles  laid  down  by  Lord 
Stowell  as  the  only  proper  foundation  on  which  the  proceedings 
and  decree  of  a  court  of  prize  could  be  sustained,  approved  of 
the  exception  made  in  this  particular  instance  and  affirmed  the 
decree.'  During  the  time  that  this  appeal  was  pending,  and 
before  sentence  was  given  by  the  Lords  Commissioners,  another 
case  *  of  the  same  kind  had  been  brought  before  Lord  Stowell, 
and  with  respect  to  it,  there  was  no  alternative  but  to  follow  the 
coarse  which  he  had  previously  taken  in  the  case  of  The  Henric 
and  Maria,  So  fjEir  as  appears,  this  is  the  latest  case  before 
Lord  Stowell,*  being  only  the  second,  in  which  he  countenanced 


woald  haye  beeo  if  this  second  sentence 
hftd  been  an  affinnation  merely  of  the 
first  upon  appeal. 

>  The  Heretdder,  De  Koe,  1  C.  Rob. 
Ad.  118,  note  ;  The  Henric  and  Maria, 
B«ar,  4  i(2.  43 ;  La  Pnrissima  Concep- 
don,  Aneres,  ^  id,  i5  ;  The  Nostra 
Signora  de  los  Angelos,  Saragossa,  8 
id.2S7. 

'  She  was  in  a  port  of  Norway.  The 
Heratelder,  De  Koe,  1  C.  Rob.  Ad. 
118,  note. 

'  The  Henric  and  Maria,  Baar,  4  C. 
Boh.  Ad.  43;  (on  appeal)  6  id.  139, 


note. 

^  The  Comet,  Adams,  5  C.  Rob.  Ad. 
285. 

»  The  Victoria,  Edw.  Ad.  97,  is  not  a 
case  of  this  kind  ;  it  will  be  found  above 
(p.  18),  assigned  to  its  right  place ; 
although  in  recent  works  on  Shipping  it 
continues  to  be  quoted  with  The  Comet 
as  an  instance  of  a  relaxed  practice. 
Lord  Stowell  also  was  represented  in 
earlier  editions  of  these  works  as  hay- 
ing succumbed,  and  surrendered  the 
principles  of  the  court  to  the  force  of 
foreign  practice,  and  the  improprieties 

0  2 
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any  deviation  from  the  rectitude  of  principle ;  and  in  these  two 
instances  he  howed  to  a  necessity,  imposed  on  him  hy  the 
defection  of  his  predecessors,  practising  at  the  same  time  a 


of  his  predecessors.    It  is  to  be  re- 
gretted that  the  yeiy  learned  Chancellor 
Kent  should  have  been   misled,    by 
what  authority  he  says  not,  so  far  to 
misrepresent   both  Lord  Stowell  and 
the  principles  of  the    EngUsh  Prize 
Conrty   as   appears   by  the  following 
statement  in  the  latest  edition  of  his 
Commentaries,  yoL  i.  p.   104.     ''He 
(Lord   Stowell)    considered   that    the 
English  Admiralty  had  gone  too  far, 
in  supporting  condemnations  in  Eng- 
land, of  prizes  abroad  in  a  neutral  port, 
to  permit  him  to  recall  the  vicious  prac- 
tice of  the  Court  to  the  acknowledged 
principle ;  and  the  English  rule  is  now 
definitely  settled,  agreeably  to  the  old 
usage  and  the  practice  of  other  nations." 
The  learned  commentator  adds,  "  The 
Supreme  Court  of  the  United  States  has 
followed  the  English  rule,  and  it  has 
held  valid    the   condemnation,  by  a 
belligerent  court,  of  prizes  carried  into 
a  neutral  port  and  remaining  there. 
This  was  deemed  the  most  convenient 
practice  for  neutrals,  as  well  as  for  the 
parties  at  war ;  and  though  the  prize 
was  in  fact  within  a  neutral  jurisdic- 
tion, it  was  still  to  be  deemed  under 
the  control,   or  sub  potestate  of  the 
captor.*'      The    principle,    on    which 
this  alleged  practice    of  the    United 
States    Courts   is   founded,    may    be 
seen  asserted  and  argued  by  Marshall, 
C.  J.,  in  the  case  of  Hudson  v.  Guestier, 
4    Cranch's   Rep.     293.      The    argu- 
ment of  the  learned  Chief  Justice  ap- 
pears to  be  this  : — ^the  prize,   though 
lying  in  a  neutral  port,  is  in  the  power 
and  possession  of  the  officer  on  board  ; 
his  possession  is  that  of  the  sovereign 
of  his  country  ;  and  it  is  the  possession 
of  the  sovereign  that  gives  his  court 
jurisdiction ;  therefore  the  prize  is  with- 
in the  possession  of  the  court.     It  is 
not  intended  to  misrepresent  the  learned 
judge's  argument ;  but  it  seems  when 
thus  stated  to  be  a  principle  on  which 


the  less  that  is  said  the  better.  It  is 
far  more  easy  to  justify  the  practice  by 
expediency  and  with  that  the  leained 
commentator  should  ,have  contented 
himsell  But  with  regard  to  the  prac- 
tice of  the  United  States,  it  is  laid  down 
80  late  as  the  year  1851  by  Taney, 
Chief  Justice  of  the  Supreme  Court 
(Jecker  v,  Montgomery,  13  Howard 
Rep.  498,  516)  that,  "  As  a  general 
rule  it  is  the  duty  of  the  captor  to  bring 
it  within  the  jurisdiction  of  a  prize 
court  of  the  nation  to  which  he  belongs, 
and  to  institute  proceedings  to  have  it 
condemned.  Tins  is  required  by  the 
Act  of  Congress  in  cases  of  capture  by 
the  ships  of  the  United  States ;  and 
this  act  merely  enforces  the  perform- 
ance of  a  duty  imposed  upon  the  captor 
by  the  law  of  nations,  which  in  all  civi- 
lised countries  secures  to  the  captured 
a  trial  in  a  court  of  competent  jurisdic- 
tion before  he  can  finally  be  deprived  of 
his  property." 

As  for  the  practice  of  the  continental 
nations,  I  have  not  been  able  to  ascer- 
tain what  it  has  been  subsequently  to 
the  peace  of  1815.    Before  that  period, 
during  the  great  French  war,  when  any- 
thing was  observed  but  principle,   I 
have  no  doubt  it  was  ezceedinglyirregu- 
lar.     Martens'   ''Essai  concemant  les 
armateurs,"  &c.,  lays  down  the  follow- 
ing rule,  which  it  will  be  observed  is 
more  stringent  than  the  principle  of  the 
English  Courts  :  "Cest  alors  qu'obser- 
vant  les    formes  susdites,   Tarmateur 
doit  amener  sa  prise,  et  I'amener  dans 
la  r^le  dans  un  des  ports  de  son  sou- 
verain  et  m6me,  s'il  pent,  dans  ce  port 
dans  lequel  ila  obtenu  sa  commission." 
But  I  find  the  same  author,  in  his  Droit 
des  Gens,  liv.   8,  c.  4,   §  289,  admits 
that  while  it  is  the  duty  of  a  privateer 
to  carry  his  prize  into  a  port  of  his  own 
country,  he  may  under  stress  of  war 
carry  it  into  a  neutral  port,  and  wait 
for  condemnation  of  it  there.     Among 
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higher  equity  towards  the  enemy/  in  order  to  win  for  himself 
and  his  successors  the  acknowledged  right  of  ever  after 
observing  strictly  the  principles  of  the  court  in  all  their 
purity. 

Accordingly,  during  the  recent  war  with  Russia,  when  seven 
ships,  captured  from  the  enemy,  but  totally  unfit  to  be  brought 
to  this  country,  were  carried  into  Memel,  the  port  of  a  neutral 
country,  and  the  consent  of  the  authorities  of  the  country  had 
been  obtained  for  the  sale  of  them  there.  Dr.  LushingtoUj 
reluctantly,  and  only  in  consideration  of  the  exceptional 
circumstances  of  the  case,  condemned  them  as  prize.  But 
the  learned  judge  added  : — "  I  wish  it  moreover  to  be  expressly 
understood,  that  this  case  is  decided  upon  its  own  peculiar 
circumstances,  and  is  not  to  be  considered  as  a  precedent  for 
the  condemnation  of  prize  while  lying  in  a  neutral  port.     The 


modem  writers  neither  M.  Ortolan, 
nor  M.  Haatefeuille  make  any  mention 
of  the  qnestion. 

Both  of  them,  however,  are  agreed 
upon  another  and  a  broader  qnestion, 
which  has  exercised  the^  ingenuity  of 
JQiists  to  little  advantage  or  satis&ction 
of  their  readers,  so  great  is  the  conflict 
of  opfinion,  and  so  arbitrary  the  concln- 
sions  severally  adopted.  M.  Ortolan 
(Bigles  Internationales  et  Diplomatie 
de  La  Her,  voL  2,  liv.  3,  c.  3),  and  M. 
HaotefeniDe  (Des  Droits  et  Devoirs  des 
Kations  Xentres,  voL  1,  p.  354,  855), 
lay  it  down  that  the  property  of  the 
eaptnred  is  not  divested  except  by  a 
aeoteDce  of  a  court  of  competent  juris- 
diction. M.  Martens  (Droit  des  Gens, 
liv.  8,  c  4,  §  282)  seems  to  follow 
GrotSns  (De  Jnr.  Belli,  lib.  3,  c.  6)  in 
asBerting  that  possession  for  twenty-four 
honrs  suffices.  Yattel  (liv.  8,  c.  13), 
G&  the  other  hand,  asserts  that  this  rule 
of  twenty-four  hours  applies  only  to 
military  operations  on  land,  and  thinks 
that  a  ship  must  be  brought  infra 
fraemdia  into  a  place  of  safety  where  it 
is  entirely  in  the  captor*s  power.  And 
the  editor  of  Martens'  Droit  des  Gens, 
3L  Pinheiio-Ferreira  disputes  the  pos- 
aibility  of  determining  the  point  (ubi 
tuproy  note  79).      The  question  was 


much  discussed  before  Lord  Mansfield 
and  the  Ck)urt  of  Eling's  Bench  in  Goss 
V.  Withers,  2  Burr.  683,  and  it  is  there 
shown  that  it  is  the  ancient  practice  of 
the  English  Ck>urts  to  require  a  sen- 
tence of  a  court  of  competent  jurisdic- 
tion to  divest  the  captured  of  any  pro- 
perty in  Ins  ship.  The  same  is  laid 
down  as  the  rule  by  Lord  Stowell  not 
only  in  the  numerous  cases  which  came 
before  him  in  his  judicial  capacity,  but 
also  in  the  celebrated  letter  written  by 
him  conjointly  with  Sir  John  Nicholl,  in 
the  month  of  September,  1794,  on  the 
practice  of  the  English  Prize  Court,  at 
the  request  of  the  American  Minister 
at  St  James's,  the  Hon.  John  Jay,  and 
addressed  to  that  gentleman  (see  Stor/s 
Notes  on  Prize  Courts) ;  and  this  is  no 
doubt  now  the  received  role  and  prac- 
tice of  the  maritime  nations  of  Europe 
and  America.  See,  however,  the  Santa 
Cruz,  Picoa,  1  C.  Rob.  Ad.  60 ;  The 
Ceylon,  Mulac,  1  Dods.  Ad.  119. 

^  * '  In  jure  belli,  quod  quis  sibi  sumit, 
hostibus  tribuendum  est : — in  the  con- 
duct of  war,  you  must  hold  that  to  be 
lawful  to  your  enemy  which  you  prac- 
tise yourselves ; "  per  Lord  Stowell, 
Henric  and  Maria,  4  C.  Rob.  Ad.  43, 
62. 
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rule  is,  that  the  prize  shall  be  brought  into  a  port  belonging 
to  the  captor's  country,  and  the  Court  must  guard  itself  against 
allowing  a  precedent  to  the  contrary  to  be  established."  * 


HOW  TVLAJK9- 
VBBRID. 


In  ease  of  a 
British  ship. 


We  come  now  to  consider  the  legal  incidents  which  are 

requisite  to  a  valid  transfer  of  ownership  from  the  seller  to 

the  purchaser.      Such  dealings  with  the  property  as  result  in 

Trusts,   Mortgages,  and  Hypothecations,  will  be   considered 

hereafter  in  their  order. 

A  legal  transfer  of  a  ship,  or  any  number  of  the  sixty -four 
shares  therein,  entitling  the  transferee  to  rank  on  the  register 
as  owner  or  joint-owner  of  such  property,  and  to  burthen  or 
absolutely  dispose  of  it  accordingly,  cannot  be  made  except 
between  persons  who  are  qualified  to  be  owners  of  a  British 
ship.  A  valid  transfer  must  be  by  one  possessed  of  sufficient 
power,  to  another  qualified  to  hold  such  property,  by  means  of 
a  proper  bill  of  sale  duly  executed  and  attested ;  and  must 
be  evidenced  by  the  requisite  alterations  and  entries  in  the 
register. 

The  recent  Begistry  enactments  have  continued,  among 
the  purchasers  of  ship  property,  the  distinction  between 
those  who  are  qualified  to  be  owners  of  a  British  ship, 
and  those  who  are  not.  No  person,  who  is  disqualified, 
may  hold  any  legal  or  beneficial  interest  in  a  British 
ship,  either  as  sole  or  part  owner.*  Upon  the  accession 
of  a  foreigner  to  her  proprietory,  the  vessel  must  be  taJken 
off  the  register  and  her  certificate  delivered  up ;  she  must 
cease  to  use  the  British  flag,  .or  in  any  way  assume  the 
British  character ;  *  otherwise,  the  property  of  the  person  dis- 
qualified, and  also  the  whole  ship,  is  liable  to  be  forfeited  to 
the  Crown.* 

We  shall  here  consider  by  whom,  and  to  whom,  and  in  what 
way  a  valid  transfer  may  be  made.  Registration  of  ships  and 
owners  will  form  the  subject  of  a  distinct  chapter. 


1  The  Polka,  Spinks'  Prize  Rep.  57. 
*  17  &  18  Vict.  c.  104,  §  18,  88,  89. 
8  Ibid.  §  38,  53,  55,  81. 
<  Tbid.  §  103.    Yet  it  would  seem 
that  a  foreigner  may  be  a  member  of  a 


Joint  Stock  Company  without  thereby 
disqualifying  the  company  from  hold- 
ing  property  in  British    ships,   Reg. 
V.  Amaud,  9  Q.  B.  817,  818  ;  17  at  18- 
Vict.  c.  104,  §  38. 
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A  ship  of  British  btdld  is,  before  registration,  naturallj  Bj  whom  trtM- 
supposed  to   be    in   the   disposition    of   the    bnilder,*  who, 
therefore,  unless  he  has  buUt  her  under  special   contract," 
or  previously  transferred  his  right  in  the  vessel,*  is  the  person 
capable  of  giving  a  valid  titie  to  the  property  therein. 

If  a  ship  of  foreign  build  is  to  be  sold  in  this  country,  it  is  FopeignShip 
from  her  previous  bill  of  sale,  the  universal  instrument  of 
transfer  in  use  with  all  maritime  countries,^  together  with 
such  other  muniments  of  tide  as  the  municipal  law  of 
her  home  port  may  require,  that  we  are  most  likely  to 
discover  the  true  owner  of  the  vessel.  But  if  she  has  been 
brought  into  this  country  as  prize  of  war,  the  proper  docu- 
ment of  titie,  showing  authority  for  the  sale,  is  the  official 
copy  of  the  condemnation  of  the  vessel  by  a  court  of  compe- 
tent jurisdiction.' 

A  vessel,  registered  under  the  17  &  18  Vict.  c.  104,  is  in  the  Begiatcred 
absolute  disposal  of  the  persons  appearing  on  the  register  as 
owners,  and  jointiy  or  severally  to  the  extent  of  the  shares 
registered  in  his,  her,  or  their  names,  subject  only  to  any  rights 
and  powers  appearing  by  the  register  to  be  vested  in  any  other 
person.  The  register  is  the  evidence  of  titie  to  transfer,  both 
as  to  the  owner  and  the  property  owned;  he  who  appears 
therein  to  be  owner  is  the  person  to  give  effectual  receipts 
for  the  price ; '  and  his  legal  relation  to  the  property  cannot  be 
impugned,  except  on  evidence  of  fraud,  or  that  the  bill  of  sale 
to  him  was  a  nullity/  If  the  registry  of  a  ship,  or  any  share 
or  shares  therein,  is  in  the  joint  names  of  several,  all  must  join 
in  the  transfer  to  give  a  vaUd  titie.' 

In  case  of  the  lunacy '  of  a  sole  registered  owner,  or  of  one  Trustee. 
of  several  joint-registered  owners  of  a  ship  or  shares  held  upon 


1  Mnckloir  v.  Mangles,  1  Taunt. 
318  ;  Miles  v.  Dawson,  Peake,  Add.  C. 
54  ;  Stringer  v.  Murray,  2  6.  &  Aid. 
248. 

>  Woods  V.  Russell,  5  B.  &  Aid.  942*; 
Clarke  r.  Spence,  4  A.  &  £.  448 ; 
Wood  V.  Bell,  5  £.  ft  B.  772. 

»  Bead  v.  Fairbanks,  22  L.  J.  (C.  P.) 
f06  ;  13  C.  B.  692. 

*  The  Sisters,  5  0.  Bob.  Ad.  155 ; 
per  Lord  Stowell  in  The  Copenhagen, 


Mening,  1  C.  Rob.  Ad.  289. 

»  17&18  Vict.  c.  104,  §40. 

•  Ibid,  I  43,  55,  57,  70. 

7  Orr  V.  Dickinson,  1  Johnson,  1  ; 
28  L.  J.  (Ch.)  616,  S.  C.  ;  Read  v. 
Fairbanks,  13  C.  B.  692 ;  22  L.  J.  (C. 
P. )  206,  S.  C. 

»  17  &  18  Vict.  c.  104,  §  87,  43. 

»  Jlnd.  §  99.  By  the  18  k  19  Vict, 
c.  91,  §  10,  shares  in  ships  are  to  be 
deemed  to  be  included  in  the  word 
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trust/  or  of  the  personal  representative  of  a  sole  deceased 
registered  owner,*  the  Lord  Chancellor  may  appoint  persons 
to  make  the  transfer,  alone,  or  jointly  with  others,  as  the  case 
may  be.  And  if  such  sole  registered  owner,  or  one  of  such 
joint-registered  owners  of  shares  held  upon  trust,*  or  the  per- 
sonal representative  of  a  sole  deceased  registered  owner,*  be 
out  of  the  jurisdiction  of  the  Court  of  Chancery,  or  cannot  be 
found,  or  of  whom  it  is  uncertain  whether  he  be  living  or 
dead, —  or  if  such  owner,  sole  or  joint,  being  a  trustee, 
neglect  or  refuse  for  twenty-eight  days  after  request  in 
writing,  by  the  person  entitled  absolutely  to  the  property, 
to  transfer  * — the  Court  of  Chancery  may  appoint  persons  to 
make  the  transfer,  alone,  or  jointly  with  others,  as  the  case 
may  be.  And  the  persons  so  appointed  by  the  Lord  Chan- 
cellor, or  the  Court,  are  empowered  to  do  all  acts  neces- 
sary to  be  done  for  the  complete  execution  of  the  intended 
transfer.* 

If  the  purchase  has  been  negotiated  under  a  certificate  of 
sale,  the  attorney  or  attomies  have  power  under  the  same 
document,  to  do  all  things  necessary  to  perfect  a  valid  transfer 
of  the  property.'  But  there  are  conditions  of  the  validity  of 
the  certificate,  and  conditions  of  the  validity  of  the  exercise  of 
the  power  which  the  purchaser  should  see  to  for  his  own 
security. 
A  certificate  of  sale  must  be  for  the  disposal  of  an  entire 
r^fi^te^oT*  ship;  the  attorney  or  attomies  exercising  the  powers  must  be 
Sale.  named  in  it ;  the  time  within  which  the  power  may  be  exer- 

cised must  be  specified;  the  place  of  sale  and  the  port  of 
registry  must  not  both  be  within  the  United  Kingdom  or 
the  same  British  possession.'  The  power  given  by  such  an 
instrument,  if  exercised  in  conformity  with  the  directions  con- 
tained therein,  enables  the  attorney  or  attomies  to  perfect  the 
transfer  and  confer  a  good  title  to  the  ship." 


Attorney  under 
Certificate  of 
Sale. 


Conditions  of 


Stock  within  the  proyisions  of  the 
Trustee  Act  of  1850,  18  &  Vict. 
c.  60. 

1  18  &  14  Vict.  c.  60,  § 

2  Ihid,  §  6. 
8  Ibid.  §  22. 
<  Ibid.  §  25. 


»  Ibid.  §  23,  24. 
«  Ibid.  §  26. 

7  17  &  18  Vict.  c.  104,  §  76,  and 
Form  N. 
»  Ibid.  §  77,  78,  79,  81,  and  Form  N. 
•  Ibid.  §  7Q,  81. 
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The  death  of  the  principal,  before  sale,  is  no  ground 
for  impeaching  a  bond  fide  sale  for  valuable  consideration 
effected  in  accordance  with  the  authority  of  such  a  document ; 
nor  is  the  prior  bankruptcy  or  insolvency  of  the  principal  any 
ground  of  objection,  when  the  sale  is  to  a  purchaser  without 
notice,  under  a  certificate  in  which  the  place  of  sale  is  specified, 
and  the  time  limited  for  selling  does  not  exceed  twelve  months/ 

If  an  attorney,  under  a  certificate  of  sale,  do  not  pursue  his 
authority  strictly,  all  acts  done  by  him  under  it  are  invalid, 
and  the  registration  that  follows  is  a  nullity  in  consequence. 

The  agents  in  Liverpool  of  a  British  shipowner  in  Prince 
Edward's  Island,  having  been  empowered  by  certificate  of  sale 
to  sell  T%€  Polly  Hopkins  for  not  less  than  1800Z.,  proposed 
on  their  own  account  to  cover  therewith  certain  bill  trans- 
actions, and  accordingly  filled  up  a  bill  of  sale  for  900Z.,  which, 
upon  the  refusal  of  the  registrar  to  register  it  as  not 
pursuing  the  certificate,  was  altered  to  1800Z. ;  the  certificate 
in  the  meanwhile  was  revoked,  and  then  the  bill  of  sale  was 
placed  on  the  register :  but  a  bill  being  filed  in  Chancery  by 
the  original  owner,  it  was  there  held  that  the  sale  was  not 
bond  fide^  that  the  bill  of  sale,  notwithstanding  appearances, 
did  not  in .  reality  accord  with  the  power  of  attorney,  and 
therefore  was  invalid,  and  that  no  title  to  the  property  passed 
by  the  registration  thereof.' 

Where  property  in  a  British  ship,  in  consequence  of  its  Statutory  Sub- 
being  transmitted  to  a  person  disqualified  to  be  the  owner,  is  qualifie/oJtter. 
ordered  by  a  court  of  competent  jurisdiction  to  be  sold,  the 
nominees  appointed  by  that  court  for  the  purpose  are  the 
persons  to  make  and  perfect  the  transfer.^ 

In  case  of  the  sale  of  any  vessel  that  still  appears  on  the  Under  tbe  former 
register  as   it  stood  under  the  8  &  9  Vict.   c.   89,   a  vaUd  ^**'*"*^ 
unimpeachable  transfer  can  only  be  made  by  the  registered 
owner  whose  title  appears  duly  indorsed  on  the  certificate  of 
registry,  and  for  the  share  or  shares  of  which  he  is  by  such 
indorsement  the  declared  owner.^ 

>  17  &  18  Vict,  c  104,  §  81.  *  8  A  9  Vict.  c.  89,  §  38,  39.     See 
'  Orr  V,   Dickmson,    1    Johns.   1  ;      Cato  v,  Irving,  5  De  G.  &  S.  210 ; 

28  L  J.  (C!h.)  516 ;  S.  C.  McCalmont  v.  Rankin,  2  De  G.  M.  &  G. 

>  17  &  18  Vict  c.  104,  §  62,  63.  403 ;  FoUettr.  Delany,  1  De G.  &S.  235. 
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Ghiardian  of 
Infant. 


To  whom  tnna- 
ferred. 


An  infant,  ihongh  otherwise  duly  entitled  as  owner,  cannot 
deal  with  the  property  himself,  and  any  bill  of  sale  and  transfer 
on  the  register  must  therefore  be  executed  by  a  person  who 
stands  in  the  relation  of  guardian,  or  is  for  that  purpose 
appointed  and  authorised  by  the  Court  of  Chancery.* 

A  transfer  of  the  property  in  a  ship,  or  share  therein,  as  of 
any  other  chattel,  may  be  made  to  any  one;    but  for  the 
purposes  of  the  register  there  is  a  difference.    A  British  ship 
is  a  vessel  that  belongs  wholly  to  owners  of  the  description 
given  in  the  statute.'    A  valid  transfer  may  be  made  of  a  share 
n  such  a  vessel  to  a  person  who  does  not  answer  the  description 
of  a  British  owner ;  *  but  if  the  vessel,  after  thereby  losing  her 
national  character,  uses  the  British  flag  and  assumes  the 
British  character,  such  interest   of  the  unqualified  person, 
whether  it  be  legal  or  beneficial,  is  forfeited  to  the  Crown ;  and 
so  also  is  the  whole  ship,  if  such  use  and  assumption  are  for 
the  purpose  of  making  her  appear  a  British  ship.^     The  only 
exception  to  this  latter  declaration  of  forfeiture  is  in  favour 
of  vessels  resorting,  under  stress  of  war,  to  a  false  flag,  for 
the  purpose  of  escaping  capture.*    Moreover,  no  transfer  can 
be  registered  except  upon  a  denial  that  any  unqualified  person 
or  body  of  persons  is  entitled,   as  owner,  to  any  legal  or 
beneficial  interest  in  the  ship,  or  any  share  therein ;  and  a  false 
declaration,  wilfully  made  on  this  point,  incurs  a  forfeiture  to 
the  Crown  of  such  interest  as  is  possessed  by  the  declarant, 
and  by  those  on  whose  behalf  he  was  authorised  to  make  the 
declaration.'    These  enactments  mal^e  it  a  matter  of  the  first 
importance  to  purchasers,  and  to  co-owners  with  the  vendor, 
that  no  interest,  legal  or  beneficial,  in  any  British  ship  intended 
still  to  retain  her  national  flag  and  character,  should  be  trans- 
ferred to  any  but  those  who  are  qualified  to  be  owners  of  a 
British  ship. 


The  former  Registry  Act  (8  &  9  Vict. 
c  89)  is  repealed,  and  the  17  &  18  Vict, 
c.  104,  came  into  operation  on  the  Ist 
of  May,  1855  ;  bat  ships  already  regis- 
tered are  not  required  to  be  registered 
anew.  The  particulars  of  the  ship 
and  all  dealings  with  her  continue  as 
they  stood  on  that  day.  New  books, 
however,  hare  been  opened  for  continu- 


ing such  old  registries,  and  such  con- 
tinuance will  be  under  the  provisions 
of  the  Merchant  Shipping  Act  of  1854. 

1  17  &  18  Vict  c.  104,  §  99. 

»  Ihid.  §  18. 

»  nnd.  §  108. 

<  JUi, 

»  md, 

•  lUd,  §  88,  108. 
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Those  who  are  qualified  to  be  owners  of  a  British  ship  are,*  Venom  qualified 
First,  natural-bom  British  subjects;*  excepting  any  one  who  l^BrftiahAj.** 
has  taken  the  oath  of  allegiance  to   a  foreign  sovereign  or 
state ; — ^but  this  exception  is  suspended  if  he  afterwards  takes 
the  oath  of  allegiance  to  Her  Majesty,  and  while  he  is  owner, 
continues  resident  within   Her    Majesty's  dominions,   or  is 


M7  &  18  Vict  c.  104,  s.  18.  In 
accordance  with  the  change  of  policy 
which  inteirened  since  the  previous 
enaictment  on  this  subject  by  the  12  & 
IS  Vict.  c.  29,  §  17,  the  law  now  re- 
quires in  a  natural-bom  subject  who 
has  taken  a  foreign  oath  of  allegiance, 
and  in  one  who  is  naturalised  or  made 
a  denizen,  first  the  oath  of  allegiance  to 
Her  Majesty ;  secondly,  that  while  he 
continues  owner  he  should  be  resident 
within  the  British  dominions,  or  mem- 
ber of  a  British  factory,  or  partner  in  a 
house  actually  carrying  on  business  in 
the  British  dominions.  The  register 
serres  a  municipal  purpose,  and  con- 
templates an  international  object.  It 
asoertains  the  ownership  of  property 
for  the  conyenience  of  Her  Majesty's 
subjects,  and  it  reserves  for  them  alone 
the  protection  and  honour  of  the  British 
flag.    See  next  chapter. 

*  This  includes  children  bom  out  of 
the  ligeance  of  Her  Majesty,  whoso 
parents  are  both  natural-bom  British 
subjects  (7  Anne,  c.  5,  §  3),  and  the 
children,  so  bom,  of  a  father  who  is  a 
natural-bom  British  subject,  4  Geo.  2, 
c  21,  §  1  ;  Comyns  Dig.  Alieriy  WaU's 
case,  3  Knapp,  P.  C.  13.  In  this  case 
the  &ther  had  been  a  natural-bom 
British  subject,  and  while  in  the  service 
of  France  had  taken  the  oath  of  a 
knight  of  a  French  order  ;  the  mother 
was  a  Frenchwoman ;  and  the  son  had 
been  bom  in  France  and  had  served  in 
the  French  army  ;  the  son  was  never- 
theless held  to  be  a  natural-bom  British 
subject  The  children  of  such  children 
as  are  natural-bom  British  subjects  by 
the  4  Geo.  2,  c.  21,  are  themselves 
natural-bom  British  subjects,  13  Goo.  3, 
e.  21,  §  1 ;  Drummond's  case,  2  Knapp. 
P.O.  295.     The  exceptions  are  of  those 


whose  fathers,  at  the  time  of  the  birth 
of  such  children  respectively,  were  or 
shall  be  attainted  of  high  treason  by 
judgment,  outlawry,  or  otherwise,  or 
were  or  shall  be  liable  to  the  penalties 
of  high  treason  or  felony  in  case  of 
their  return  without  the  royal  licence 
to  the  United  Kingdom ;  or  whose 
fathers,  at  the  time  of  the  birth  of  such 
children  respectively,  were  or  shall  be 
in  the  actual  service  of  any  prince  or 
state  at  enmity  with  the  British  crown," 
4  Geo.  2,  c.  21.  See  Fitch  v.  Weber, 
6  Hare,  51.  The  abjuration  by  a  British 
subject  of  his  allegiance  to  the  Crown, 
and  his  promise  of  obedience  to  a 
foreign  state,  although  it  might  have 
rendered  him  liable  under  the  3  Jas.  1, 
c.  4,  §  22,  23,  to  the  penalty  of  high 
treason,  does  not  therefore  disqualiiy 
the  children  or  grandchildren  of  such 
British  subject  to  be  British  subjects. 
Fitch  V.  Weber,  supra.  But  the 
children  of  a  British  mother  by  an 
alien  father,  bom  out  of  the  ligeance  of 
Her  Majesty,  are  not  natural-bom 
British  subjects.  Doe  d.  Duroure  v. 
Jones,  4  T.  R  300  ;  25  Ed.  3,  st.  2  ; 
although  by  the  7  &  8  Vict.  c.  66,  §  3. 
they  are  declared  capable  of  taking  real 
or  personal  estate  by  devise,  or  pur- 
chase, or  inheritance  of  succession. 
Generally,  children  of  alien  parents  bom 
in  this  country  are  natural-bom  British 
subjects  ;  but  there  is  an  exception  as 
to  those  who  are  in  Her  Majesty's  do- 
minions in  the  service  of  a  foreign 
prince  or  state,  Comyns  Dig.  Alieuy  A. 
B.  ;  Calvin's  case,  7  Coke,  R.  1,  18. 
The  alien  wife  of  a  British  subject,  or 
of  a  person  who  is  naturalised,  is 
thereby  herself  naturalised,  7  &  8  Vict, 
c.  66,  §  16. 
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member  of  a  British  factory,  or  partner  in  a  house  actaally 
carrying  on  business  in  some  place  in  Her  Majesty's  dominions ; 
— Secondly,  persons  made  denizens  by  letters  of  denization,  or 
naturalised  by,  or  pursuant  to,  any  Act  of  the  Imperial  Legisla- 
ture, or  any  act  or  ordinance  of  the  proper  legislative  authority 
in  any  British  possession,'  if  such  persons,  while  they  are 
owners,  continue  resident  within  Her  Majesty's  donunions,  or 
are  members  of  a  British  factory,  or  partners  in  a  house 
actually  carrying  on  business  in  some  place  within  Her 
Majesty's  dominions,  and  have,  since  their  denization  or 
naturalisation,  taken  the  oath  of  allegiance  to  Her  Majesty ; — 
Thirdly,  bodies  corporate,*  established  under,  subject  to  the 
laws  of,  and  having  their  principal  place  of  business  in,  the 
United  Kingdom  or  some  British  possession. 

By  the  law  of  England  and  of  Scotland,  the  transfer  of 
property  in  chattels  may  be  made  by  sale  and  delivery  without 
writing.*     Ships,  perhaps,  are  no  exception  at  common  law  to 


^  The  means  of  nataralisation  are 
now  within  easy  reach,  since  the  pass- 
ing of  the  7  A  8  Vict.  c.  66,  §  6,  et 
seq.  ;  but  that  statute  does  not  apply 
to  the  colonies,  10  &  11  Yict.  c.  83,  § 
3.  By  the  10  &  11  Vict.  c.  88  all  acts 
by  the  colonial  legislatures  for  natu- 
ralising aliens  within  the  limits  of  each 
colony  respectively  before  that  statute, 
are  confirmed,  and  such  an  exercise  of 
the  legislative  authority  in  British  pos- 
sessions is  sanctioned  and  confirmed, 
provided  such  acts  are  not  inconsistent 
with  imperial  policy,  and  are  confirmed 
by  Her  Majesty.  Persons  are  natu- 
ralised by  or  pursuant  to  Act  of  Parlia- 
ment, or  act  or  ordinance  of  a  colonial 
legislature  ;  they  are  made  denizens  by 
letters  patent  of  the  Queen.  A  person 
who  is  naturalised  is  thereby  inheritable 
to  lands,  and  so  are  all  his  children, 
both  those  bom  before  and  those  after ; 
and  there  can  be  no  period  to  the  natu- 
ralisation, for  it  is  absolute  in  its  effects 
on  himself  and  his  descendants.  But 
letters  of  denization  do  not  make  the 
subject  thereof  inheritable  to  lands, 
though  he  may  hold  lands  in  foe  by 
purchase  ;  and  the  privileges  conferred 


thereby  are  confined  to  after-bom  chil- 
dren. Moreover  these  letters  patent 
admit  of  limitation  both  of  the  privi- 
leges conferred  and  the  time  for  which 
they  are  granted.  See  Co.  litt;  8  a. 
129  a. ;  Bacon  Abr.  Alien  (B). 

*  It  was  held  under  the  8  &  9  Vict, 
c.  89,  §  12,  13,  that  such  a  body  might 
lawfully  be  the  registered  owner  of  a 
British  ship  or  shares  therein,  notwith- 
standing there  were  aliens  members 
of  the  Corporation,  Reg.  v.  Amaud,  9 
Q.  B.  806 ;  and  considered  in  this  view, 
the  Act  of  1854  does  not  appear  to  have 
introduced  any  change. 

'  To  this  extent  the  common  law  of 
England  agrees  with  that  of  Scotland. 
But  whilst  the  jurists  of  England  hold 
that  by  the  sale  of  an  existing  specific 
chattel  the  property  passes  to  the  pur- 
chaser before  delivery,  those  of  Scot- 
land, founding  on  the  civil  law,  assume 
that  no  property  passes  till  delivery, 
and  that  the  purchaser  meanwhile  has 
only  the  jus  ad  rem  specificam  or  titu- 
lum  transferendi  dominii  ;  Bell,  Pr. 
§  88,  1299,  1300  ;  1  Stair,  14,  §  2 ;  8 
Ersk.  8,  §  2. 
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this  general  rule.    Yet  the  custom  of  owners,  in  dealing  with 
ship  property,  to  commit  their  transactions  to  the  evidence  of 
written  documents,  comes  down  to  our  own  day  from  an  age  so 
distant,  that  judges  have  declined  to  give  an  opinion  whether 
a  transfer  of  such  property  without  writing  would  be  valid  at 
common  law.*    It  seems. to  be  a  fact  common  to  all  the 
maritime  nations  of  Europe,  that  with  the  growth  of  intelli- 
gence and  education,  sprang  up  a  desire  to  create  written 
muniments  of  title  with  regard  to  all  those  kinds  of  property, 
such  as  land  and  ships,  of  which  the  owner  could  not  always 
conTeniently  have,  and  give  manual  possession,  and  to  displace 
the  rude  symbolical  modes  of  transfer,  that  had  sufficed  for  the 
simplicity  of  early  times,  by  others  better  adapted  to  the  use  of 
letters  inherited  by  our  own  day.     The  spirit  and  the  result  of 
this  great  change  as  it  affects  Europe,  and  the  obligation  with 
regard  to  it  which  is  now  imposed   on  the  subjects   of  the 
British  Crown,  have  been  stated  by  the  greatest  authority  that 
has  yet  appeared  on  these  questions.     Lord  Stowell  says, — 
*'  According  to  the  ideas  which  I  have  always  entertained  on 
this  question,  a  bill  of  sale  is  the  proper  title  to  which  the 
maritime  courts  of  all  countries  would  look.    It  is  the  universal 
instrument  of  transfer  of  ships  in  the  usage  of  all  maritime 
countries ;  and  in  no  degree  a  peculiar  title  deed  or  convey- 
ance known  only  to  the  law  of  England;    it  is  what  the 
maritime  law  expects,  what  the  Court  of  Admiralty  would  in 
its  ordinary  practice  always  require,  and  what  the  legislature 
of  this  country  has  now  made  absolutely  necessary,  with  regard 
to  British  subjects  by  the  regulations  of  the  statute  law.'' ' 

Bills  of  sale  are  known  to  this  country  under  a  distinction 
of  name.     The  grand  bill  of  sale  is  the  original  conveyance  BUI  of  Sale. 
from  the  builder  to  the  purchaser.     The  bill  of  sale  is  the 
ordinary  instrument  of  transfer  from  one  purchaser  to  another. 

The  usual  contents  of  this  document  consist  of  a  statement  Contents. 

1   Kolleston  r.  Hibbert,  3  T.  R.  406,  Q.  6.  899. 

412 ;  The  Sisters,  5  C.  Rob.   Ad.  155.  '  The  Sisters,   5  C.  Rob.  Ad.   165, 

Bot  the  Court  of  Queen's  Bench  werQ  of  169  ;   The  Copenhagen,  Mening,  1  C. 

opinion  that  a  vessel  not  required  to  be  Rob.   Ad.   289  ;  j?er  Dr.   liUshington, 

registered,  might,  although  registered,  The  £liza  Cornish,   17  Jur.  738,  739  ; 

nerertheless  be  transferred  without  a  1  Ecc.  &  Ad.  Rep.  36  S.  C. 
bin  of  sale,   Benyon  v.   Cresswell,   8 
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of  parties,  the  consideration  money  for  the  transfer,  and  receipt 
thereof;  a  description  of  the  ship,  specification  of  the  property 
therein  to  pass  between  the  parties,  and  transfer  thereof  to  the 
purchaser ;  with  covenants  for  titie  and  against  incumbrances. 

The  transfer  of  a  registered  ship,^  or  share  therein  wheu 
disposed  of  to  persons  qualified  to  be  owners  of  a  British  ship, 
must  be  by  bill  of  sale,  in  the  form  prescribed  by  the  Act, 
or  as  near  thereto  as  circumstances  permit'  When  the 
transfer  is  to  persons  not  qualified  to  be  owners  of  a  British 
ship,  under  the  authority  of  a  certificate  of  sale^  a  bill  of  sale 
seems  to  be  the  only  effectual  instrument  of  transfer,  being  a 
necessary  part  of  the  evidence  to  be  produced  to  the  registrar.' 
And  irrespective  of  the  registry  laws  altogether,  a  bill  of  sale 
appears  to  be  that  evidence  of  ownership  which  is  expected  in 
the  maritime  courts  of  all  nations.^ 

In  form,  this  document  when  used  for  the  purpose  of  trans- 
ferring a  registered  ship,  or  share  therein,  to  a  person 
qualified  to  be  the  owner  of  a  British  ship,  is  required  to 
contain  the  description  of  the  vessel  given  in  the  surveyor's 
certificate,  or  such  other  description  as  may  be  sufficient  to 
identify  her  to  the  satisfaction  of  the  registrar  ;  to  be,  in 
other  respects,  in  accordance  with  the  form  issued  in,  or  in 
pursuance  of,  the  Merchant  Shipping  Act,  or  as  nearly  so  as 
circumstances  permit;*  and  be  attested  by  one  or  more 
witnesses  in  whose  presence  it  has  been  executed  by  the 
transferor.'  If  the  instrument  be  in  any  other  form,  or  con  - 
tain  other  particulars,  no  registrar  shall  be  required  to  record 


^  **Ship"  shall  include  eveiy  de- 
scription of  vessel  used  in  navigation 
not  propelled  by  oars,  17  &  18  Vict. 
c.  104,  §  2  ;  but  see  the  two  classes  of 
vessels  not  required  to  be  registered, 
§  19,  no.  2,  3.    And  post  Chap.  II. 

•  17  &  18  Vict.  c.  104,  §  55.  The 
same  option  is  not  now  permitted  as  by 
the  previous  statutes,  8  &  4  Will.  4, 
c.  55  ;  8  &  9  Vict.  c.  89,  where  it  is, 
**  by  bill  of  sale,  or  other  instrument  in 
writing."    See  iTi/ro,  note '. 

»  17  &  18  Vict.  c.  104,  §  81,  No.  10. 
It  is  observable  that  no  similar  provision 
to  this  is  to  be  met  with  in  regard  to  a 


ship  sold  to  a  foreigner  at  the  port  of 
registry.     See  §  63. 

*  Per  Lord  Stowell,  The  Sisters,  5  C. 
Bob.  Ad.  155,  159  ;  The  Copenhiigen, 
Mening,  1  C.  Rob.  Ad.  289  ;  per  Dr. 
Lushington,  The  Eliza,  Cornish,  17  Jur. 
738,  739 ;  1  Ecc.  &  Ad.  Rep.  36,  S.  C. 

*  Another  form  has  been  issued  by 
the  Commissioners  of  Customs,  under 
the  sanction  of  the  Board  of  Trade, 
which  appears  to  be  preferable  to  that 
in  'the  schedule  of  the  Act.  See  the 
Appendix,  post^  Merch.  Ship.  Act. 
Form  E  2. 

«  17  &  18  Vict.  c.  104,  §  6,  8,  66. 
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the  same  ^tliout  the  express  directions  of  Her  Majesty's 
Customs.^ 

Identification  of  the  ship  that  is  the  subject  of  transfer,  is  a  Conndered  with 
condition  of  validity  ijx  the  bill  of  sale ;  and  identification  of  J^SfonB.**" 
fhe  subject  of  transfer  with  the  ship  described  on  the  register, 
is  a  condition  of  registration.  If  the  vessel  is  not  yet  on  the 
register,  care  should  be  taken  so  to  describe  her  that  the 
identity  of  the  vessel  in  the  grand  bill  of  sale  with  that  in 
the  declaration  of  ownership  and  the  surveyor's  certificate, 
may  satisfactorily  appear.  If  she  is  already  on  the  register, 
her  identity  being  with  much  care  and  difficulty  ascertained  by 
measurement,  description,  name  and  number,  it  is  hazardous  to 
deviate  from  the  description  contained  in  the  surveyor's 
certificate,  notwithstanding  that  such  other  description  as 
identifies  the  vessel  to  the  satisfaction!  of  the  registrar  is 
allowed  by  the  Act.'  Apart  from  its  effect  under  the  statute 
as  a  conveyance,  this  instrument  is,  for  the  registrar,  the  legal 
evidence  that  ascertains  the  property  and  proves  the  transfer; 
and  that  officer  is  protected  in  his  refusal  to  register  any  instru- 
ment not  statutory  in  form  and  particulars,  unless  expressly 
directed  by  the  Commissioners  of  Customs  to  record  it. 

For  that  reason  the  statement  of  parties  must,  in  respect  of 
die  transferor,  coincide  with  the  contents  of  the  register.  But 
apart  from  the  evidence  of  identity  in  respect  of  owners,  the 
effect  of  the  instrument  depends  on  the  recorded  owner  being 
a  partj,  as  in  him  alone  vests  the  power  of  absolutely  disposing 
of  the  shares.'  Moreover,  the  object  of  the  legislature,  being 
to  preserve  the  simplicity  of  transfer,  and  the  individuality  of 
this  power,  whether  the  ownership  be  in  a  single  person,  or 
several  persons  jointly,  requires  the  omission  of  any  description 
of  the  transferees  in  the  bill  of  sale  e.g,  as  "  trustees,  partners, 
or  copartners,"  which  would  complicate  the  register  with  new 
relations.  The  registration,  therefore,  of  any  instrument  con- 
containing  such  particulars,  is  prohibited  by  statute,  unless,  in 
the  particular  case,  this  be  directed  by  the  Commissioners  of 
Customs.* 

«  IS  A  19  Vict  c.  91,  i  11.  M8  &  19  Vict.  c.  91,  §  11.     The 

'  Ibid.    17  A  18  Vict.  c.  104,  §  55.         registrar   is  not   to  record    it,    even 
'  17  &  18  Vict.  c.  104,  §  43.  although  the  parties  substitute  in  the 
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ObjeetionB  to  this 

Compulflory 

Form. 


Exeontaon  of 
BiUofSale. 


No  Stamp. 


In  the  bill  of  sale  issued  in  blank  form  by  the  Commissioners 
since  the  passing  of  the  statute,  the  description  of  property  is 
not  merely  *' shares  in  the  ship  above  described,"  but  it 
proceeds,  ''  and  in  her  boats,  guns,  ammunition,  small  arms, 
and  appurtenances,"  being  for  the  purchaser  of  an  entire  ship 
a  more  advantageous  account  of  his  bargain.  Still,  for  any- 
thing that  would  not  pass  under  these  words,  ballast  for 
instance,  or  kentledge  in  the  ship  at  the  time,  he  cannot 
make  good  his  claim  under  this  bill  of  sale,  for  want  of 
its  being  expressly  named.*  Bepresentations  on  which  the 
bargain  was  closed,  although  amounting  to  a  warranty,  are  by 
this  form  excluded  from  the  written  contract,  and  yet  the 
adoption  of  the  form  is  compulsory.  Ballast,  and  the  like, 
which  is  no  part  of  the  ship,  may  be  transferred  by  a  separate 
instrument ;  but  representations  respecting  the  ship  itself  must 
appear  in  the  final  contract  of  purchase  in  order  to  be  available 
as  a  ground  of  action  against  the  vendor.* 

The  authorised  form  closes  with  covenants  by  the  transferor 
for  power  to  transfer,  and  against  incumbrances  (other  than 
those  that  appear  on  the  register). 

The  execution  of  the  bill  of  sale,  under  hand  and  seal,  must 
be  in  the  presence  of  the  person  or  persons  who  attest  it,  and 
mere  acknowledgment  of  the  signature  and  seal  before  the 
witness  will  not  suffice.*  One  witness  to  the  execution  is 
enough ;  and  for  the  purpose  of  proving  the  instrument,  even 
he  need  not  be  called,  if  there  is  any  other  person  able  to  bear 
witness  to  the  requisite  facts.^  In  that  case,  proof  of  the 
attesting  witness's  hand-writing,  or  of  one  of  them,  accom- 
panied by  some  evidence  of  the  identity  of  the  transferor  with 
the  person  in  question  will  be  enough.* 

The  statutory  bill  of  sale  does  not  require  a  stamp.* 


same  instrument  the  words  ** joint- 
ovmers."    Circular  No.  98. 

1  Ejnter's  case,  Leon,  46  ;  Lano  v. 
Neale,  2  Stark.  105. 

'  Pickering  v.  Dowson,  4  Taunt.  779. 
See  anicj  p.  15. 

»  17  &  18  Vict.  c.  104,  §  55,  differing 
from  the  Wills  Act,  7  WUl.  4,  &  1 
Vict.  c.  26,  §  9,  where  the  words  are, 
' '  acknowledged  or  made. ' 


M7  &  18  Vict.  c.  104,  §  626,  apply- 
ing to  any  document  required  by  that 
Act  to  be  executed  in  the  presence  of, 
or  to  be  attested  by  any  witness  or 
witnesses. 

«  Adam  v.  Kerr,  1  B.  &  P.  860 ; 
Nelson  v.  Whittall,  1  B.  &  Aid.  19  ; 
Doev.  Paul,  3C.  &P.  613. 

•  17  &  18  Vict.  c.  104,  §  9. 
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Any  alteration  of  this  instrument,  after  it  has  been  executed,  Subsequent 
in  a  Tnaterial  part,  without  the  consent  of  all  the  parties  to  it, 
renders  it  Toid,'  notwithstanding  the  absence  of  fraudulent 
intention.'  But  if  the  alteration  be  of  an  immaterial  part,' 
unless  made  by  the  party  that  owneth  the  bill  of  sale,^  or  if  it 
be  to  correct  a  mistake,  so  as  to  make  the  instrument  express 
the  original  intention  of  the  parties,'  or,  being  of  a  material 
part,  is  made  with  the  consent  of  all,  the  instrument  is  not 
Titiated  thereby.' 

This  instrument,  when  duly  executed  and  delivered,  is  to  be  BegUtration  of 
produced  to  the  registrar  of  the  port  at  which  the  ship  is 
registered,  for  the  purpose  of  being  recorded.'  The  discharge 
of  this  public  duty  is  secured  by  the  private  interest  of  the 
transferee  in  the  registration ;  the  statute,  till  that  is  accom- 
plished, recognising  an  absolute  disposing  power  as  being  still 
in  the  transferor.'  Elsewhere,  the  statute,  distrusting  the 
absence  of  interest,  provides  for  the  performance  of  a  similar 
duty  by  enacting  that  an  unqualified  transferee,  under  a  certifi- 
cate of  sale,  shall  be  considered  by  British  law  as  having 
acquired  no  title  to,  or  interest  in,  the  ship  until  the  bill  of  sale 
and  certificates  are  produced  to  the  ofiicer  acting  as  registrar.* 

Being  produced  to  the  registrar,  he  is  required  to  record  it 
in  the  register-book,  if  it  be  proper  in  form,  duly  executed,  and 
correspondent  with  the  state  of  the  register-book  at  the  time ; 
and  then  to  indorse  upon  it  the  fact  of  such  entry  having  been 
made,  with  the  date  and  hour  thereof.*'  A  refusal  on  the  part 
of  the  registrar  may  be  the  subject  of  appeal  to  the  Commis- 
sioners  of  Customs.  The  order  of  entries  in  the  register  is  to 
be  the  order  in  which  instruments  are  produced.''  The  con- 
sequence is,  that  a  bill  of  sale  executed  by  A.  to  C.  on  the 
28th  of  March,  1860,  being  already  registered,  another  bill  of 

^  DaTidson  v.  Cooper  (in  error),  13  *  Pigot's   case,    11  Co.   27 ;     Com. 

M.  AW.  S48;  Master  r.  Miller,  4  T.  R  Dig.  Fait,  F  1. 

320 ;  (in  eiior)  2  H.  Bl.   141,  S.  C.  ;  *  Kershaw  v.  Cox,  3  Esp.  426.     See 

Pigat*s    case,    11   Co.    27 ;    1    Shep.  Bluck  v.  Gompertz,  7  Ezch.  862. 

ToBchst.  68.  "2  Ley.  35 ;   Davidson  v.  Cooper, 

*  1  Shepherd's  Touchst.  6S,  supra. 

»  Kgot's  case,  11  Co.  27  a  ;  1  Shep.  M7  &  18  Vict  c.  104,  §  57. 

Touchst    68,   69  ;    See  Sanderson  v.  >  Ihid.  §  43. 

Symonds,  1  B.  ft  B.  426.  »  Ibid.  §  81. 

w  Ibid.  §  57. 
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TTnreffistered 
Bill  of  Sale, 
effect  of : 


In  case  of 
Bankruptcy. 


Transiniiision  by 
operation  of  Lav. 


sale  for  the  same  shares  executed  by  A.  to  B.,  although  on  the 
27th  of  March,  cannot  then  be  placed  on  the  register ;  for  the 
prior  registration  being  valid,  the  title  and  disposing  power  are 
no  longer  in  A.  but  in  C* 

By  this  illustration  we  are  again  introduced  to  a  variety  of 
aspects  of  the  same  question  already  glanced  at ;  *  namely,  the 
effect  of  an  unregistered  bill  of  sale,  duly  executed  and  valid ; 
the  equitable  doctrine  of  notice  as  bearing  on  such  transactions ; 
and  the  compatibility  of  an  equitable  title  with  the  purposes  of 
the  register.  The  previous  statute  enacted,  that  no  bill  of  sale 
should  be  valid  and  effectual  to  pass  the  property,  or  for  any 
other  purpose,  until  registered.*  A  similar  enactment,  in  the 
negative  form,  is  made  as  to  one  class  of  disqualified  transferees 
under  the  present  statute.^  But,  as  to  qualified  transferees, 
the  object  is  gained  by  an  affirmative  provision,  which  leaves 
the  disposing  power  in  the  person  on  the  register,  until  he  is 
displaced  by  registration  of  his  own  bill  of  sale  to  another. 
Whether  this  be  or  be  not  equivalent  to  the  nullifying  clause 
referred  to  in  the  previous  Act,  another  question  would  still 
supervene,  and  no  decision  upon  it  is  yet  given — whether  the 
existence  of  an  equitable  title,  in  derogation  of  that  upon  the 
register,  is  compatible  with  the  purposes  of  the  register  itself.* 

No  doubt,  if  the  registration  itself  can  be  impugned  on  the 
ground  of  fraud  or  invalidity,  the  claimant  gets  rid  of  the 
adverse  title  without  appeal  to  equitable  rights  alleged  in  his 
own  favour.* 

If  the  vendor  becomes  bankrupt  between  the  execution  and 
the  registration  of  the  bill  of  sale,  the  shares  pass  to  the 
assignees,  because  they  were  at  the  time  in  the  order  and 
disposition  of  the  bankrupt ; '  and  registration  of  the  biU  of 
sale  after  that,  although  effected,  would  seem  to  be  a  nullity.^ 

The  transmission  of  ship-property  by  operation  of  law,  on 
the  death,"  bankruptcy,  or  insolvency  of  the  registered  owner, 


»  17  &  18  Vict.  c.  104,  §  57,  43. 

2  AntCy  p.  16. 

»  8  &  9  Vict.  c.  89,  §  87. 

*  17&18Vict.c.l04,§81.  ^n/e,p.38. 

*  Orr  V.  Dickinson,  1  Johnson,  1. 
See  The  European  and  Australian  Mail 
Co.    V.   The    Royal   MaU    S.    P.   Co. 


6  Jur.  N.  S.  311. 

«  Boyson  v.  Gibson,  4  C.  B.  121  ; 
Campbell  v.  Thompson,  2  Hare,  140. 

'  Orr  V.  Dickinson,  supra. 

^  It  would  seem  to  be  the  intention 
of  the  Legislature,  under  the  Merchant 
Shipping  Act,  when  shares  are  registered 
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or  on  the  marriage  of  a  female  registered  owner,  is  not 
affected  by  the  statute,'  except  in  so  far  as  the  registration  of 
his  acquired  title  is  a  condition  precedent  to  his  disposing 
power;"  and  if  the  person  to  whom  such  right  is  trans- 
mitted is  disqualified  to  be  the  owner  of  a  British  ship,  he 
may  apply  within  a  limited  time  to  have  such  property  sold, 
and  transferred  by  a  nominee  of  the  Court  appointed  for  that 
purpose.* 

If,  after  the  execution  of  a  bill  of  sale,  and  before  its  regis-  Executor  to 
tiation,  a  transmission  of  the  same  property  take  place,  and  Jf  TraB»fttfwI^* 
the  transferee,  by  operation  of  law,  get  upon  the  register  with  a 
title  in  no  way  adverse  to,  or  inconsistent  with,  the  claim  of 
the  transferee  by  bill  of  sale,  a  court  of  equity  would  seem 
to  have  no  more  difficulty  in  decreeing  the  registered  transferee 
to  do  aU  things  necessary  to  perfect  the  title  intended  to  be 
conveyed  by  his  testator,  than  it  has  in  compelling  an  executor 
to  indorse  a  bill  of  exchange  previously  delivered  by  the 
testator  without  indorsement.^ 

As  between  the  transferee  of  a  bankrupt  and  his  assignees,  TranBferee  of 
the  law   relating   to  fraudulent  preferences,  and  fraudulent  Bankrupt! 


in  the  names  of  seyeral  joint-owners, 
that  the  property  shall  pass  to  the  joint 
sanrirora,  and  not  to  the  personal  lepre- 
aentatlTes  of  the  person  deceased, 'except 
upon  the  death  of  the  last  surviving 
jointKnnier,  and  then  his  personal  re- 
presentatives wiU  he  the  parties  to 
appear  on  the  roister,  and  give  title  to 
^e  pnrehaaer,  Co.  litt.  181  a,  181  h, 
182  a,  185  a.  By  express  enactment 
(f  21 J  no.  4)  sach  joint-owners  are  dis- 
aUed  to  dispose  in  severalty  of  any 
interest  held  jointly -in  the  ship.  This, 
however,  is  for  the  purposes  of  the 
register,  and  without  prejudice  to  the 
r^ta  of  the  henefidal  owner,  or  his  re- 
presentatives (§  37,  no.  2).  Under 
the  8  ft  9  Vict.  c.  89,  §  35,  partners  as 
SQch  were  allowed  to  he  registered 
jointly,  and  the  property  so  registered 
was  declared  to  be  partnership  pro- 
perty, and  subject  to  the  mles  of  law 
and  eq[nity  respecting  goods  and  chattels 
held  in  partnership  ;  and  as  thejW  oc- 


creaoendi  does  not  hold  among  partners, 
Buckley  v.  Barber,  6  Exch.  164,  such 
proper^  would  pass  to  the  personal 
representatives ;  see  Rex.  v.  The  Col- 
lector of  Customs  at  Liverpool,  2  M.  & 
Sel.  223.  That  rule  still  applies  to  all 
shares  registered  as  partnership  pro- 
perty before  the  Ist  of  May,  1855,  and 
not  registered  anew  since  that  day. 

^  So  it  always  has  been,  Ex  parte 
Yallop,  15  Ves.  60,  68;  Ex  parte 
Houghton,  17  Ves.  253. 

M7  &  18  Vict.  c.  104,  §  58, 59, 60,43. 

»  Ibid,  §  62,  63,  64. 

*  Watkins  v.  Maule,  2  Jac.  &  W. 
237,  248  ;  Ex  parte  Greening,  13  Ves. 
206  ;  Dixon  v.  Ewart,  3  Mer.  322.  And 
if  the  act  has  been  done  without  the 
order  of  the  Court,  it  will  be  affirmed 
both  at  law  and  in  equity ;  Smith  v. 
Pickering,  Peake,  R  50  ;  Lempriere  v. 
Pasley,  2  T.  R  485 ;  Wallace  v.  Hard- 
acre,  1  Camp.  46 ;  Anon,  1  id.  492  ; 
Watkins  v,  MtfUle,  supra, 
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dealings  of  the  bankrupt  with  his  other  property,  will  operate 
also  with  regard  to  ship-property,  even  to  the  vacating  of  the 
register,  should  the  title  still  be  in  the  inunediate  transferee 
of  the  bankrupt.*  And  if  a  bond  fide  transferee,  through  his 
own  negligence,  allow  the  vendor  to  appear  still  on  the 
register  as  the  owner,  the  consequences  of  leaving  the 
property  in  the  order  and  disposition  of  the  bankrupt  must 
foUow.' 


RO-W-  MULT 
WITH. 


TniBta. 


We  come  now  to  consider  those  rights  and  obligations  in 
respect  of  ships,  and  shares  therein,  that  may  be  created  other- 
wise than  by  legal  bill  of  sale  and  registry. 

Trusts  of  real  and  personal  property  have  been  foimd  in 
this  country  so  convenient  for  the  requirements  of  modem 
society,  and  the  purposes  of  family  settlements,  that  the  legis- 
lature, after  a  vain  attempt  to  extinguish  them  in  their  rise,* 
succeeding  only  so  far  as  to  modify  the  form  in  which  they 
are  to  be  created,^  have  not  once  proposed  to  control  the 
matured  system  of  equitable  jurisprudence  with  regard  to  them. 
But  the  opposition  between  these  two  descriptions  of  right, 
— of  the  cestvique  trusty  regarded  in  the  light  of  the  ordinary 
doctrines  of  equity, — and  of  the  registered  owner,  as  intended 
by  the  policy  of  the  former  shipping  acts,  has  hitherto 
appeared  to  be  so  contrary,  that  the  only  way  taken  under 
the  previous  statutes  to  quiet  coniSicting  claims  was  the  entire 
suppression  of  one  class  of  them." 

By  the  existing  statute,  no  notice  of  any  trust,  express^ 
implied,  or  constructive,  is  to  be  entered  in  the  register-book, 
or  be  receivable  by  the  registrar.  So  far  the  function  of  the 
register  is  thereby  negatively  defined. 


1  See  the  Empress,  1  Swab.  Ad.  160  ; 
8  Jur.  N.  S.  119  S.  C.  ;  Orr  v.  Dickin- 
son, 28  L.  J.  (Ch.)  616. 

'  Boyson  v.  Chapman,  4  C.  B.  121  ; 
Campbell  v.  Thompson,  2  Hare,  140  ; 
Dixon  V.  Ewart,  8  Meriv.  322. 

>  The  Statutes  of  Uses,  1  Rich.  3, 
c.  1  ;  27  Hen.  8,  c.  10 ;  2  Shep. 
Touch.  504,  505. 

*  29  Chas.  2,  c.  3,  §  7,  and  with 
regard  to  wills,  §  5  ;  Lewin  on  Trusts, 


65  ;  Shep.  Touch,  supra, 

*  See  Ex  parte  Yallop,  16  Ves.  60 
Ex  parte  Houghton,  17  Ves.  258 
Camden  v.  Anderson,  6  T.  R.  709 
Curtis  V.  Perry,  6  Ves.  789  ;  M'Cal- 
mont  V.  Rankin,  2  De  G.  M.  &  G.  408  ; 
Cato  V.  Irving,  6  De  G.  &  S.  210, 
Follett  V.  Delany,  2  id.  285  ;  Coombs 
V.  Mansfield,  8  Drew,  198  ;  Duncan  v. 
Tindall,  18  C.  B.  258;  Hughes  i'. 
Morris,  2  De  G.  M.  &  G.  849. 
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PositiTelyy  that  fonction,  as  between  private  parties,  is  thus 
stated: — "  Subject  to  any  rights  and  powers  appearing  by  the 
register-book  to  be  vested  in  any  other  party"  (i.e.,  under 
mortgage  or  certificate  of  sale  or  mortgage),  "  the  registered 
owner  of  any  ship,  or  share  therein,  shall  have  power  absolutely 
to  dispose,  in  manner  hereinafter  mentioned,  of  such  ship  or 
share,  and  to  give  effectual  receipts  for  any  money  paid  or 
advanced  by  way  of  consideration." ' 

Subject  to  this  positive  view  of  that  function,  we  must  take 
into  account  the  absence  from  the  existing  statute  of  those 
negative  provisions  in  former  statutes — ^that  no  transfer,  con- 
tract or  agreement  to  transfer  (unless  in  the  prescribed  form), 
shall  be  valid  or  effectual  for  any  purpose  whatever  in  law  or 
equity — and  that  no  bill  of  sale  or  other  instrument  shall  be 
valid  and  effectual  to  pass  the  property  until  registered' — ^in 
determining  whether  trusts  can  be  effectually  created  in  deroga- 
tion of  the  titie  on  the  register.  How  far  the  purposes  of  the 
register  have  been  modified  from  what  they  were,  so  as  to  affect 
the  question  otherwise  than  before,  is  an  inquiry  on  which  any 
conclusive  opinion  can  only  be  received  from  the  proper 
tribunals  of  the  country ;  and  any  such  opinion  from  whom- 
soever received,  must  always  override  the  construction  of 
particular  provisions  of  the  statute* 

It  is  true,  however,  that  the  statute  has  occasioned  a  bene- 
ficial ownership,  vested  in  other  persons  than  those  on  the 
register;'  it  recognises  their  titie  and  preserves  it  ;^  provides 
machinery  for  the  protection  of  their  rights;'  and  does  not 
ignore  them  in  the  imposition  of  burdens  on  the  owners.'  It 
is  in  consonance  with  the  same  views,  that  farther  legislation 
has  placed  the  powers  of  certain  persons  appearing  as  owners 
on  the  register,  and  the  substitution  of  their  successors,  within 
the  jurisdiction  of  the  Lord  Chancellor  under  the  Trustee  Act 
of  1850.'  All  this,  however,  is  compatible  with  such  a  view  of 
the  purposes  of  the  register  as  would  require  and  justify  the 

»  17  A  18  Vict  c.  104,  §  48.  *  /Mi.  §87,  no.  2;  §88,  no.  5;  §  89, 

s  8  ft  9  Yict.  c.  89,  §  34,  87  ;   8  &;  4  no.  5  ;  §  100. 

Vffl.  4,  c.    85,   §  81  ;   6  G«o.   4,   c.  »  Ibid.  §  65. 

110,   I  31 ;  34  Geo.  3>  c.  68,  §  14  ;  «  Ibid.  §  100. 

26  Geo.  3,  c  60,  §  17.  7  18  &  19  Vict  c.  91,  §  10.    Ante, 

>  17  &  18  Vict  c.  104,  §  37.  p.  23,  24. 
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nullity  of  any  title  asserted  in  derogation  of  the  title  which 
appears  there. 

As  "  to  the  question,  whether  the  Court  (of  Chancery)  has 
jurisdiction  to  interfere  with  the  legal  title  of  the  registered 
owner,  says  Vice- Chancellor  Page  Wood,  I  am  not  by  any 
means  convinced  that  the  argument  raised  in  consequence 
of  the  late  statute,  18  &  19  Yict.  c.  91,  enacting  that  shares  in 
ships  shall  be  deemed  within  the  Trustee  Act  of  1850,  or  the 
recognition,  in  certain  cases,  of  trusts  throughout  the  Act  of 
1854,  is  of  great  cogency;  inasmuch  as  there  are  in  all  the 
recent  acts  trusts,  for  instance,  in  respect  of  property  which 
devolves  on  the  next  of  kin  through  the  medium  of  adminis- 
trators— trusts  in  respect  of  ships  which  are  allowed  to  be 
registered  in  the  names  of  joint  stock  companies,  and  in  the 
names  of  trustees  for  those  companies.  It  would  be  neces- 
sary to  make  provision  for  those  equitable  interests,  and  that 
perhaps  would  be  sufficient  to  answer  the  particular  clauses  of 
the  Acts  of  1854  and  1855,  to  which  I  have  been  referred. 
There  are  other  clauses  too,  in  those  acts,  which  will  require 
deliberate  consideration,  whenever  the  question  of  jurisdiction 

fairly  arises The  subject  is  one  which  must  therefore 

be  considered  -  as  yet  open,  and  one  which  will  require  a 
good  deal  of  grave  consideration  on  all  the  provisions  of  the 
statute."  * 

In  the  case  which  gave  occasion  to  these  observations,  a 
transferee  had  got  upon  the  register  by  means  of  the  improper 
exercise  of  a  power  of  sale,  and  one  of  the  questions  raised 
was,  whether  there  was  an  equitable  title,  notwithstanding, 
still  in  the  donor  of  the  power ;  but  it  became  unnecessary  to 
determine  it,  as  the  bill  of  sale,  by  which  the  donee  affected  to 
convey,  was  invalid,  and  the  registration  thereof  consequently 
a  nullity.* 

Such  a  trust  as  gave  the  object  of  it  no  right  to  the  ship,  but, 
for  instance,  only  to  the  proceeds  of  it  when  sold,  might  have 
been  enforced  after  sale,  notwithstanding  the  previous  Ship- 
Registry  Acts,  the  vendee  acknowledging  a  debt  to  the  extent 

»  Per  Wood,  V.  C.  in  Orr  v,  Dickin-      MaU  Steam  Packet  Co.   5  Jur.  K  S. 
son,   1  Johns.  1.     See  The  European      811. 
and  Australian  Mail  Co.  v.  The  Royal         ^  Orr  v.  Dickinson,  9npra. 
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of  the  price,  and  submitting  to  apply  the  monej  as  the  Court 
should  direet.* 

^When  a  registered  ship,  or  share  therein,  was  mortgaged,  Mortgages. 
under  the  previous  Acts,  the  instrument  of  mortgage  was  in 
the  form  of  an  absolute  bill  of  sale,'  indorsed  with  a  conditional 
defeasance,  and  took  effect  inter  partes  from  the  time  it  was 
registered,'  but  depended,  for  priority  over  other  incumbrances, 
upon  the  order  in  which  it  appeared,  if  at  all,  on  the  certificate 
of  registry/ 

Under  the  existing  statute,  a  special  form  of  instrument  is  interest  and 
q>propriated  to  this  purpose,  the  operative  word  in  it  being  Sortwigec.  * 
**  mortgage."  *  By  this,  as  by  the  former  Acts  since  that  of 
Geo.  4,  it  is  provided,  that  the  mortgagee  shall  not,  by  reason 
of  that  character  .only,  be  deemed  owner,  or  the  mortgagor  be 
deemed  to  have  ceased  to  be  owner,  except  in  so  far  as  may 
be  necessary  for  making  the  property  mortgaged  available  as  a 
security  for  the  mortgage  debt'  This  instrument,  when  daly 
executed  by  the  registered  owner,  passes  the  property  to  the 
mortgagee,  in  the  meantime  as  against  the  mortgagor,  and 
when  registered,  as  against  third  parties.'  The  registered 
mortgagee  is  therefore  protected  against  the  assignees  in 
bankruptcy,'  or  the  execution  creditor  of  the  mortgagor;'  he 
may  entitle  himself  to  the  accruing  freight  by  taking  possession 
of  the  ship  before  the  termination  of  the  voyage ;  *'  but  until  he 


'  Aimstrong  v.  Armstrong,  21  Beay. 
71,78. 

*  Bat  the  real  nature  of  the  transao- 
tioQwas  regarded,  and  the  mortgagee 
got  no  more  than  his  rights,  Gardner 
r.  Cazenore,  1  H.  &  N.  423  ;  notwith- 
standing the  conditional  defeasance  was 
omitted  hf  the  registrar,  Whitfield  v. 
Par€tt,  4  De  G.  &  S.  240.  I  am  in- 
formed, that  mortgages  are  still  effected 
in  the  form  of  absolnte  sales,  for  com- 
mercial reasons. 

*  Lyster  v.  Payne,  11  Sim.  348  ; 
Boyaon  v.  Gibson,  4  C.  B.  121  ;  so 
that  an  unregistered  mortgage  could  not 
obtain  priority  over  a  snbsequent  mort- 
pige  that  was  registered,  8  &  9  Yict. 
c  89,  §  34 ;  Parr  v.  Applebee,  7  De 
0.  IL  ft  G.  585  ;  Coombs  v.  Mansfield, 
Z  Drew.  193. 


M  &  9  Yict.  c.  89,  §  39  ;  CampbeU 
«.  Thompson,  2  Hare,  140. 

•  17  &  18  Vict  c.  104,  %M  ;  FormI; 
&  Form  Is,  issued  by  the  Commis- 
sioners. See  Appendix  post  to  the 
statnte. 

•  6  Geo.  4,  c.  110,  §  45  ;  8  ft  9 
Yict.  c  89,  §  45  ;  17  ft  18  Yict  a  104, 
§70. 

7  17  ft  18  Yict  c  104,  §  48,  69,  72. 

>  Jhid,  §  72 ;  BeU  «.  The  Bank  of 
London,  28  L.  J.  (Ex.)  118. 

»  Kitchent;.  Irvine,  28L.  J.  (Q.B.)46. 

^  Dean  v.  McGhie,  4  Bing.  45 ; 
Chinnery  v.  Blackburn,  1  H.  BL  117, 
note ;  Morrison  v.  Parsons,  2  Taunt 
407  ;  Gibson  v.  Ingo,  6  Hare,  112 ;  and 
see  DeMattosv.  Gibson,  28  L.  J.(Ch.)498 
(on  appeal)  ;  Splidt  v.  Bowles,  10  East, 
279,  Gardnerv.  Cazenove,  1 H.  ft  N.  423. 
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does  so,  he  has  no  right  thereto ;  *  and  when  he  has  done  so,  he 
is  not  liahle  for  debts  incurred  before  that  time  for  the 
purposes  of  the  ship.* 

The  form  of  the  instrument,  given  in  the  Act,  embodies, 
for  the  purpose  of  identification,  a  copy  of  the  surveyor's  certi- 
ficate, is  executed  under  seal,  and,  although  the  Act  is  silent 
about  it,  in  the  presence  of  one  or  more  attesting  witnesses, 
but  no  stamp  is  requisite.' 

Registration  thereof  appears  not  to  be  compulsory,  or  to  be  a 
condition  of  its  validity  or  operative  efiFect  inter  pa/rtea  and  their 
representatives,^  as  was  the  case  under  the  previous  statute,* 
and  is  still  the  case  under  the  English  and  Irish  registry 
statutes  in  respect  of  land.* 

In  respect  of  priority  among  mortgages,  as  affected  by  the 
doctriae  of  notice  and  the  consequent  right  of  tacking,  many 
of  the  refinements  of  equity  have  been  disposed  of  by  the 
provisions  of  the  Merchant  Shipping  Act  relative  to  ship- 
property.  Mortgages  of  such  property  are  to  be  entered  on 
the  register,  or  indorsed  on  the  certificate  of  mortgage,  in  the 
order  of  their  production  for  that  purpose,  the  registrar 
indorsing  the  mortgage  itself  with  the  date  and  hour  of  regis- 
tration ;  and  such  hour  and  date  determine  their  priority,  one 
to  another,  whatever  may  be  the  date  of  the  instrument  or  of 
its  execution,  and  notwithstanding  any  express  or  implied  or 
constructive  notice.' 

There  is  a  remarkable  similarity  and  also  contrast,  presented 
in  these  provisions  to  those  of  the  Irish  Registry  Act  relating 
to  lands,  that  may  illustrate  the  intention  of  the  legislature  in 
the  Merchant  Shipping  Act.     The  6  Anne,  c.  2,  §  4,  provides 


^  Gardner  v.  Cazenove,  1  H.  &K  423; 
see  Willis  v.  Palmer,  29  L.J.  (C.P.)  194. 

'  Jackson  v.  Yemon,  1  H.  Bl.  114. 
See  the  very  peculiar  circumstances  of 
Cato  V,  Irving,  5  De  G.  &  S.  210, 
where  a  court  of  equity  giving  the 
mortgagee  priority  over  a  purchaser, 
ordered  him  to  pay  for  the  outfit  of  the 
voyage  which  had  been  advanced  by  the 
other. 

«  17  &  18  Vict.  c.  104,  §  66,  the 
language  is  obligatory  as  to  the  form  ; 
compare  §  55  and  18  &  19  Yict.  c.  91, 


§  11.  As  to  the  witness,  antej  p.  32. 
As  to  stamp,  17  &  18  Vict.  c.  104,  §  9. 
^  Ibid.  §  66,  67,  compared  with  §  55, 
57.  For  obvious  reasons  a  mortgage 
made  in  virtue  of  a  certificate  of  mort- 
gage, is  required  to  be  registered,  §  80, 
no.  2,  and  5. 

*  8  &  9  Vict.  c.  89,  §  37. 

•  Underwood  v.  Ld.  Courtown,  2 
Sch.  &  Lef.  64  ;  Biddulph  v.  St.  John, 
2  id.  521  ;  Coote  on  Mortgages,  380. 

7  17  &  18  Vict.  c.  104,  §  67,  69,  80, 
no.  5. 
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that  every  deed  or  conveyance  duly  registered  according  to  that 
statute  shall  be  deemed  good  and  effectual,  both  in  law  and 
equity,  according  to  the  priority  of  time  of  registering  such  dee4 
in  relation  to  every  other  deed  concerning  the  same  lands,  &c.' 

Liord  Bedesdale  having  occasion  to  consider  whether  the  Compared  with 
fact  of  a  deed  appearing  on  the  register  amounted  to  notice,  jB^^igtry  Act, 
said:  "It  is  true,  the  registry  is  considered  as  notice  to  a 
certain  extent;  no  person  thinks  of  purchasing  an  estate 
without  searching  the  registry;  and  if  he  searches  he  has 
notice;  but  I  think  it  cannot  be  notice  to  all  intents,  on 
account  of  the  mischiefs  that  would  arise  &om  such  a  decision. 
For  if  it  is  to  be  taken  as  constructive  notice,  it  must  be  taken 
as  notice  of  everything  contained  in  the  memorial;  if  a 
memorial  contains  a  recital  of  another  instrument,  it  is  notice 
of  that  instrument;  if  of  a  fact,  it  is  notice  of  that  fact.''* 
Again,  when  the  question  before  him  was,  whether  a  person, 
who  had  obtained  the  assignment  of  a  prior  registered  mortgage, 
might  not  tack  to  it  subsequent  mortgages,  so  as  to  give  them 
priority  over  mesne  registered  mortgages,  he  says  :  "  The  inten- 
tion (of  the  6  Anne,  c.  2,  §  4)  was  to  make  priority  of  registry 
the  criterion  of  title  to  all  intents  and  purposes  whatsoever. 
But  this  does  not  exclude  anything  which  affects  the  conscience 
of  the  party  himself  who  claims  under  the  registered  deed ;  it 
never  was  the  intention  of  the  legislature  to  give  a  priority  of 
right  to  commit  a  fraud;  but  its  meaning  was,  that  parties 
dealing  fairly,  priority  should  be  given  to  him  who  had  the  regis- 
tered instrument,  and  that  in  equity  as  well  as  at  law ;  and  that 
must  be  considered  as  taking  away  the  right  of  tacldng,  because 
it  gives  priority  against  the  subsequently  registered  deed,  and 
declares  that  as  against  lands  the  latter  shall  not  be  postponed."^ 

The   statutes,  then,  with  regard  to  lands,   provide  for  a 
registration  of  deeds:   the  statute,  with  regard  to  Merchant 


'  There  is  no  sach  provision  in  the 
^nffuh  Begistiy  Acts  relating  to  lands. 

s  Bnshell  v.  Boahell,  1  Sch.  &  Lef. 
90,  103. 

'  LAtouche  V.  Lord  Donsany,  1  Sch. 
k  Let  137,  157,  159.  He  afterwards 
adds  :  "  I  think,  therefore,  the  effect  of 
this  Act  is  to  prevent  that  sort  of  tack- 


lag  which  may  take  place  in  England 
with  respect  to  deeds  of  the  same  des- 
cription. Even  in  the  register  counties 
in  England,  if  registered  within  the 
time  limited  by  the  Act,  the  deed  has 
its  priority  according,  and  by  relation  to 
its  date."  lb. 
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Shipping,  requires  a  registration  of  titles.  For  the  purpose  of 
the  latter,  public  policy  requires  that  the  register  shall  be 
(otice  to  all  of  everything  that  appears  on  the  face  of  it,  relating 
to  the  property  in  the  ship.^  But  by  the  construction  pat 
upon  the  former  in  the  English*  and  the  Irish'  Courts,  the 
fact  of  a  deed  being  on  the  register  is  not  of  itself  notice. 
Under  the  Merchant  Shipping  Act,  therefore,  the  possibility  of 
postponing  a  registered  mortgage  by  any  right  of  tacking  is 
excluded  by  the  function  of  the  register,  as  being  the  sole 
evidence  of  title,  and  operating  as  express  notice  to  all. 

On  the  other  hand,  it  is  a  doctrine  of  equity,  that  a  mortgagee, 
whose  deed  has  been  registered  under  the  statute  relating  to 
lands,  may,  nevertheless,  be  postponed  for  an  unregistered 
mortgage  in  consequence  of  notice,  no  matter  how  acquired,  or 
whether  it  were  express,  implied,  or  constructive.*  Lord 
Bedesdale,  after  stating,  that  the  intention  of  the  Irish  statute 
was  to  make  priority  of  registry  the  criterion  of  title  to  all 
intents  and  purposes  whatsoever,  adds :  ''  but  this  does  not 
exclude  anything  which  afiTects  the  conscience  of  the  party 
himself  who  claims  under  the  registered  deed.'*'  But  the 
Merchant  Shipping  Act  provides,  that  the  mortgagees  shall, 
notwithstanding  any  express,  implied,  or  constructive  notice, 
be  entitled  in  priority  one  over  the  other  according  to  the  date 
of  each  instrument  being  recorded  in  the  register-book,  and 
irrespective  of  the  dates  of  the  instruments,  or  of  their  execu- 
tion.'   So  stands  the  question. 

Provision  is  further  made  for  the  registration  of  the  transfer 
of  mortgages,  and  of  their  transmission  in  consequence  of 
death,  bankruptcy,  or  insolvency,  or  the  marriage  of  a  female 
mortgagee.^ 

Every  registered  mortgagee  has  by  statute  a  power  of  sale, 


1  17  &  18  Vict.  c.  104,  §  48,  55,  57, 
66,  69,  72,  80. 

^  Bedford  r.  Backhouse,  2  £q.  Ca. 
Abr.  616.  pi.  12  ;  Wrighton  v.  Hudson, 
2  id.  609  ;  Williams  v,  Sorrell,  4  Ves. 
389  ;  Wiseman  v.  Westland,  1  Y.  &  J. 
117  ;  Coote  on  Mortg.  878,  380. 

*  Bushell  V.  Bushell,  1  Sch.  &  Lef.  90. 

*  Ld.  Forbes  v,  Deniston,  1  Ves.  67  j 


Le  Neve  v.  LeNeve,  3  Atk.  652  ;  Under- 
wood V.  Ld.  Courtown,  2  Sch.  A;  Let 
64  ;  Biddulph  v.  St.  John,  2  id,  621. 

*  Latouche  v,  Ld.  Dunsany,  1  Sch. 
&  Lef.  137,  157,  mpra. 

«  17  &  18  Vict.  c.  104,  §  69.  See 
Parr  v.  Applebee,  7  De  G.  M.  &  G.  685, 
under  the  former  statute. 

'  17  &  18  Vict  c.  104,  §  73,  74,  75. 
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incident  to  his  security,'  notwithstanding  the  absence  of  express  Registered  Mort- 

gigee. 

provision  to  that  effect  in  the  instrument;'  and  if  it  be 
exercised  and  produce  a  surplus,  after  discharging  the  mort- 
gage debt,  he  is  a  trustee  thereof  for  subsequent  incumbrancers 
and  for  the  mortgagor,  who  may  proceed  in  equity  against  hirn 
for  an  account.*  But  no  subsequent  mortgagee  may  exer- 
cise this  power  without  the  concurrence  of  every  prior  mort- 
gagee, except  it  be  under  an  order  of  the  Court.^ 

Upon  the  discharge  of  a  mortgage  being  entered  on  the 
register,  the  effect  on  all  parties  concerned  is  as  though  such 
mortgage  never  had  existed;*  the  mortgagor's  title  is  less 
burdened,  and  a  subsequent  mortgagee  has  the  advantage  of 
an  enhanced  security  and  a  claim  less  remote. 

In  a  word,  mortgagees  are  presumed  to  have  notice  of  all 
that  appears  on  the  register,  with  regard  to  the  same  property, 
and  are  bound  by  it ;  and,  if  they  register,  they  are  bound  by 
nothing  else.  Of  this,  the  certificate  of  mortgage  is  a  remark- 
able illustration. 

The  certificate  of  mortgage,  which  is  issued  by  the  registrar  Certi6cate  of 
to  an  owner  who  desires  to  mortgage  his  property  in  the  ship  ^'**^®- 
at  a  distance,"  is  a  novel  expedient  for  placing  the  register  with 
all  its  binding  contents  authentically  before  the  eyes  of  an 
intending  mortgagee  who  is  too  distant  to  communicate  readily 
with  the  port  of  registry ;  he  is  thereby  enabled  to  act  upon 
knowledge  which  is  patent  to  all ;  and  with  one  exception'  he 
is  protected  against  everything  besides.  He  perceives  exactly 
the  rank  which  his  mortgage,  if  effected,  will  take;  he  is 
secure  that  no  title  created  after  the  date  of  the  certificate  on 
the  register  can  obtain  priority  over  his ; '  and  yet  the  law  was 
otherwise  under  the  previous  statute.* 

Concerning  the  certificates  of  mortgage  and  the  exercise  of 


M7  &  18  Vict.  c.  104,  §  71. 
'  Per  Lord  Campbell,  C,  De  Mattos 
V.  Gibson,  28  L.  J.  (Ch.)  498. 
»  Tanner  v.  Heard,  3  Jur.  N.  S.  427. 

«  17  A  18  Vict  c  104,  §  71. 
>  Ibid,  §  68. 
•  Pnd.  \  76. 

^  If  the  owner  meanwhile  has  become 
bankrupt,   the  mortgage  may  be  im- 


peached on  the  ground  of  notice,  17  & 
18  Vict.  c.  104,  §  80,  no.  4. 

»  Ibid,  §  80,  no.  6. 

»  Cato  V.  Irving,  5  De  G.  &  S,  210. 
The  existing  statute  by  requiring  the 
owner  to  state  the  maximum,  if  it  is  in- 
tended to  fix  any  maximum  amount  of 
charge  to  be  created,  enables  the  regis- 
trar at  the  home  port  to  show  the 
extent  of  the  power  issued,  subject  to 
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the  power  thereunder,  it  is  required,  that  the  attorney  or 
attomies  to  exercise  that  power  be  named  in  it;  the  time 
limited  for  the  exercise  of  the  power  be  specified ;  and  that 
the  place  where  it  is  to  be  and  is  exercised  and  the  port  of 
registry  be  not  both  in  the  United  Kingdom,  or  within  the 
same  British  possession.*  A  mortgage  created  in  accordance 
with  the  directions  of  the  power,  if  that  power  is  given  by  a 
certificate  in  which  the  statutory  rules  have  been  observed, 
must  be  recorded  by  the  proper  officer  on  the  certificate  of 
mortgage.'  Such  mortgage  takes  precedence  of  all  mortgages 
created  subsequently  to  the  registration  of  the  certificate,  and  not 
under  its  authority ;  and  ranks,  in  respect  of  mortgages  created 
under  the  certificate,  according  to  the  date  of  their  being  indorsed 
thereon,  irrespective  of  the  date  of  the  instruments,  and  not- 
withstanding any  express,  implied,  or  constructive  notice.' 

Although  this  certificate  is  in  the  nature  of  a  power  not 
coupled  with  an  interest,  the  death  of  the  donor  is  no  ground 
for  impeaching  a  bond  fide  mortgage  created  subsequently  to  that 
event ;  nor  is  the  prior  bankruptcy  or  insolvency  of  the  donor 
any  ground  of  objection  to  its  validity,  provided  the  mortgage 
is  hond  fide  made,  to  a  mortgagee  without  notice,  under  a 
certificate  in  which  the  place  of  mortgage  is  specified,  and  the 
time  limited  therein  for  the  exercise  of  the  power  does  not 
exceed  twelve  months.* 

The  discharge  of  a  mortgage  so  made  may  be  indorsed  on 

the  certificate  by  the  officer  of  whom  the  duties  of  registrar 

have  been  required  by  the  statute.* 

Mortgagee  before       While  the  mortgage  remains  undischarged,  if  a    suit  is 

Oomi.™     *^      entered  against  the   ship,   or  the  proceeds  thereof,    in  the 

Admiralty  Court  by  any  third  party,  the  mortgagee  has  now  a 
persona  standi  before  that  Court,  for  the  protection  of  his 
interests ;  and  the  Court  has  jurisdiction  to  decide  all  questions 
affecting  his  claim  under  the  mortgage.* 
Bottomry.  Somewhat  in  the  nature  of  a  mortgage  on  the  ship  is  the 

which  any  further  chaige  that  is  in  '  PM,  §80,  no.  5,  and  see  anUy  p.  42. 

the  meantime  created  must  rank.     See  ^  Ibid,  §  80,  no.  3  and  4. 

17  &  18  Vict.  c.  104,  §  77,  no.  1.  »  lUd.  §  80,  no.  7 ;  §  80. 

»  Ihid.  §  77,  78.  •  3  &  4  Vict  c.  65,  §  8  ;  The  Dow- 

•  Ibid.  §  77,  78,  80.  thorpe,  Lofty,  2  W.  Rob.  Ad.  73,  80. 
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contract  of  Bottomry,  "whereby  the  master,  in  the  absence  of 
other  credit,  and  under  stress  of  necessity,  borrows  money,  to 
enable  him  to  prosecute  the  voyage,  on  the  security  of  the 
keel  or  bottom  of  the  ship  {pars  pro  toto),  and  engages  to  repay 
the  principal,  with  maritime  interest,  if  the  ship  shall  arrive 
safe  at  the  port  of  her  destination.' 

The  contract  of  hypothecation  is  distinguishable  from  a  Diitingnished 
moTtgaig^  at  common  law,  and  from  a  pledge  or  pawn  in  this,  irwcu- 
ibat  while  the  mortgage  transfers  the  property  in  the  subject 
thereof,  and  the  pledge  gives  a  lien  which  is  void  without 
actual  possession  of  the  chattel,  hypothecation  confers  only  a 
right  to  be  enforced  against  the  subject  of  it  through  the 
medium  of  legal  process.' 

It  is  not  to  be  confounded  with  respondentia.  That  word  fh>m  Respon- 
properly  applies  only  to  a  loan  of  money  secured  upon  ^®°***- 
the  merchandise  laden,  or  to  be  laden,  on  board  a  ship, 
repayment  thereof,  with  maritime  interest,  being  made  contin- 
gent on  the  arrival  of  the  cargo  at  the  port  of  destination. 
The  money  raised  upon  it  is  for  the  purpose  of  the  cargo  only.* 
The  bond  that  secures  it  varies  in  form;  and  sometimes 
fails  in  strict  construction  of  our  law  to  effect  hypothecation.^ 
It  may  be  vahd,  though  executed  by  the  master  alone,  if 
sufficient  necessity  for  it  exists;*  in  other  countries,  it  is 
more  usually  effected  by  the  owner  of  the  goods  himself; '  but 


1  See  2  BL  Com.  457  ;  The  Atlas, 
CWk,  2  Hag.  Ad.  53;  2  Park  Insur.  869. 
Emerig.  des  Gontrats  k  la  Grosse,  c.  1, 
{  2.  BynkeTshoek  seems  to  include 
SapamdaUia  in  his  definition  of  bot- 
itnoij  ; — ^he  says  :  Bodemeryy  definio 
oontractmn,  qno  pecnnia  crediturma- 
gistris  navinm  in  ezteris  regionibus, 
ore  dominis  navinm  et  mercium  in  his 
r^onibos,  ea  l^e,  ut  si  navis  pereat, 
creditor  jus  crediti  amittat,  si  salra 
■dyenerit  in  locnm  destinatum,  sors 
restitiiatar  com  nsaris  nanticis,  yel 
majoribas  vel  minoribua,  nt  pro  ratione 
pehculi  inter  creditorem  et  debitorem 
ooDTenit.  Qnaestiones  jar.  priy.  lib.  3, 
c  16.     Le  Guidon,  c.  1,  art.  4  ;  c.  18. 

'  Stainbenk  v.  Fenning,  11  C.  6.  51; 
SUinbuik  v.  Shepbard,  18  C.  B.  418; 


22  L.  J.  (Ex.)  841,  S.  C.  So  by  the 
ciyil  law, — ^pignoris  appellatione  earn 
propria  rem  contineri  dicimns,  qute 
simnl  etiam  traditur  creditori,  mazim^ 
si  mobilis  sit ;  at  earn,  qua  sine  tradi- 
tione  nuda  conyentione  tenetnr,  propria 
hypotheca)  appellatione  contineri  dici- 
mus ;  Just.  Inst.  lib.  4,  6,  7. 

•  Compare  The  Cargo  ex  Sultan,  5Jur. 
N.S.  1060;  the  Forms  inWesketh,  58, 
60;  Busk  v.  Fearon,  4  East,  319;  with 
The  Constancla,  10  Jur.  845  ;  and  the 
principles  laid  down  in  Benson  v.  Dun- 
can, 3  Exch.  644 ;  (below)  1  Exch.  537. 

•  Busk  V.  Fearon,  4  East,  319  ;  2 
Blkst.  Com.  458. 

»  The  Cargo  ex  Sultan,  5  Jur.  N.  S. 
1060. 

•  See  the  Forms  giyen  by  Wesketh, 
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[chap.  I. 


Distinguished 
from  oontingent 
Fenonal 
Seonriiy. 


ConditioDB  of 
ralld  Bottomry. 


Twofold  neoes' 
sity. 


in  England  sach  a  bond  as  this,  executed  in  any  British  port 
by  the  owner,  would  yield  no  remedy  against  the  goods.*  The 
closest  similarity  exists  between  this  and  bottomry ;  the  law 
respecting  them  is  the  same ;  and  the  same  jurisdiction  takes 
cognisance  of  both.* 

The  name  of  bottomry  is  incorrectly  applied  to  a  contract 
which  does  not  pledge  the  ship  as  a  security  for  the  loan,  but 
makes  repayment  of  the  money,  with  a  high  premium  for  the 
risk,  dependent  upon  the  success  of  the  voyage.'  This  is  rather 
a  loan  upon  a  particular  adventure  to  be  made  by  a  particular 
ship,  than  a  loan  upon  the  ship ;  and  of  course  the  lender  has 
only  the  personal  security  of  the  borrower  for  the  due  perform- 
ance of  the  contract.  It  seems  that  loans  have  sometimes  been 
made  in  this  manner,  and  probably  also  with  a  pledge  of  the 
ship  itself,  to  an  amount  exceeding  the  value  of  the  borrower's 
interest  in  the  ship ;  *  such  a  contract  is  still  legal  in  this 
country,  except  in  the  case  of  ships  belonging  to  British 
subjects,  bound  to  or  from  the  East  Indies/ 

The  validity  of  a  contract  of  bottomry  is  to  be  judged  of, 
chiefly,  by  the  circumstances  under  which  it  was,  made,  the 
purpose  which  it  was  intended  to  serve,  and  the  condition  on 
which  performance  of  it  is  dependent. 

Any  instrument  of  bottomry  not  occasioned  and  justified  by 
inevitable  necessity  is  void.®  This  condition  of  its  validity  is  a 
twofold  necessity,  depending  first  on  the  direct  occasion  for  the 
money,  and  secondly  on  the  impossibility  of  obtaining  it  on 


58,  60 ;  and  2  Kagens,  431 ;  both 
Spanish  forms  of  Respondentia. 

'  See  the  judgment  of  Dr.  Loshing- 
tonin  The  Caigo  ex  Sultan,  5  Jur.  N.S. 
1060,  and  the  principles  of  the  law  ex- 
pounded by  the  same  learned  judge  in 
The  Royal  Arch,  1  Swab.  269. 

«  The  Cargo  ex  Sultan,  6  Jur.  N.  S. 
1060. 

•  Three  forms  of  bonds  of  this  sort 
are  printed  in  the  Appendix  to  the 
Treatise  of  the  Dominion  of  the  Sea, 
and  Body  of  Sea  Laws,  659. 

*  By  the  French  law  the  contract  is 
altogether  valid  to  the  extent  of  the 
borrower's  interest  in  the  ship,  and  for 


the  surplus  beyond  that  he  is  a  debtor 
at  the  common  rate  of  interest.  Co.  do 
Com.  art.  316,  817  ;  Ord.  1681,  liv.  8.  t. 
5,  §  3, — i  Pardess.  867  ;  see  Le  Guidon, 
c.  19,  art.  10,—- 2  Pardess.  426. 

»  7  Geo.   4,  c.  21,  §  2  ;    19  Geo.  2, 
c.  87,  §  5. 

0  **  It  is  that  state  of  unprovided  ne- 
cessity that  alone  supports  these  bonds; 
the  absence  of  that  necessity  is  their  un- 
doing J "  per  Lord  Stowell,  The  Nelson, 
Brown,  1  Hagg.  Ad.  169,  175;  The 
Boddingtons,  Noyes,  2  Hagg.  Ad.  425 
The  Hersey,  Grimwood,  3  Hagg.  Ad. 
404,  408. 
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personal  tcredit.     The  want,  which  exacts  the  loan,  must  be  Fhyaical  neoet- 

each  as,  if  not  supplied,  would  prevent  the  prosperous  com-  "  ^' 

pletion  of  the  voyage ;  including  therefore  indispensable  repairs 

to  the  ship,  and  necessary  provisions  for  the  people  on  board ;  ^ 

but  not  extending  to  the  master's  own  debts,  or  the  discharge 

of  his  person  from  prison,*  or  even  the  liberation  of  the  ship 

herself  from  arrest  without  other  circumstances  combined.'  The 

Cowrtf  however,  will  not  enter  into  nice  calculations  between 

less  and  more,  if  repairs  are  shown  to  have  been  necessary/ 

But  if  personal  credit  might  yield  the  money  which  the  Nopcnonal 
occasion  inexorably  requires,  bottomry  is  then  unjustiilable,  and 
the  bond  is  invalid ;  *  and  the  clearest  proof  of  this,  that  can  be 
adduced  against  the  bondholder,  is  the  previous  supply  of 
the  requisite  cash  or  necessaries,  for  which  a  bond  is  only 
subsequently  stipulated.*  And  if  a  subsequent  bond  for  money 
already  in  hand  is  bad,  d  fortiori  for  a  debt  contracted  on  a 
previous  voyage,  or  for  other  ships,  although  belonging  to  the 
same  owner,'  it  cannot  be  good ;  and  for  the  same  reason,  a 
new  bond  substituted  afterwards  for  another  that  had  been 
given  on  a  former  voyage,  will  not  be  sustained  by  the  Court.* 

At  the  same  time,  small  sums,  to  meet  casual  exigencies,  Snbseqaent 
cannot  be  excluded  from  subsequent  bottomry,  without  unduly  AdranceB.^^^' 
cramping  ihe  freedom  of  commerce,  and  this  the  Court  will 


'  The  Nelson,  Brown,  1  Hagg.  Ad. 
169,  175  ;  The  Prince  of  Saxe  Cobourg, 
3  Hagg.  Ad.  387,  392.  The  Beliance, 
Hfliys^  3  id.  68 ;  The  Augusta,  De 
Rlnhn,  1  Dod.  Ad.  283,  286;  The 
RhadAmanthe,  Mayer,  1  Dod.  Ad.  201, 
203;  The  Sydney  Coye,  Fudge,  2  Dod. 
Ad.  7.  Soares  «.  Rahn,  3  Moore,  P.  C. 
1 ;  Wallace  v.  Fielden,  7  id.  398,  409  ; 
MoUoy,  de  Jure  Marit.  b.  2,  c.  11,  §  11. 

>  Smith  V.  Gould,  4  Moore,  P.  G.  21, 
28 ;  Dobson  v.  LyaU,  8  Jur.  969 ;  3 
My.  &  Cr.  453  n.  8.  C. ;  6  Viner's  Abr. 
517.  Se«  The  Goafabrick,  4  Jur.  N.  S. 
742. 

*  Othenrise,  in  foreign  oountries 
where  the  law  enables  them  to  arrest 
tke  ship  for  personal  debts,  eyerything 
wonld  become  the  occasion  of  bottomry, 
fir  Lord  Stowell,   The    Augusta,  De 


Bluhn,  1  Dods.  Ad.  283  ;  per  Dr. 
Lushlngton,  The  Boyal  Arch,  Kenney, 
1  Swab.  Ad.   269,  279  ;   The  Vibilia, 

1  W.  Rob.  Ad.  1,  6  ;  The  Lochiel, 
Miles,  2  W.  Rob.  Ad.  34.  See  The 
Osmanli,  3  W.  Rob.  Ad.  198,  205- 
212 ;  7  Notes  of  Cases,  322,  S.  C. 

*  Per  Dr.  Lushington,  The  Royal 
Arch,  Kenney,  1  Swab.  Ad.  269. 

*  Heathom  v.  Darling,  1  Moore, 
P.  C.  5  ;  Soares  v.  Rahn,  3  id,  1. 

*  The  Augusta,  De  Bluhn,  1  Dods. 
Ad.  283,  287 ;  Gore  v.  Gardner,  3 
Moore,  P.  C.  79  ;  see  Beldon  v.  Camp- 
bell, 6  Exch.  886.   The  Hero,  Howard, 

2  Dods.  Ad.  139. 

7  The  Osmanli,  3  W.  Rob.  Ad.  198, 
210  ;  7  Notes  of  Cases,  822,  8.  C. ;  The 
Toivo,  infra. 

8  The  Toivo,  1  EccL  &  Ad.  Rep.  186. 
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DUTY  OF  BOBBOWEB  AND  LENDEB. 


[chap.  I. 


Duty  to  make 
preTious  Inquiry. 


not  do ;  *  and  if  it  manifestly  appear  that  the  wants  of  the  ship 
were  supplied  in  implicit  reliance  upon  a  lien  for  the  debt, 
which  the  law  of  the  country  would  give  in  the  absence  of 
express  contract  for  the  purpose,  a  subsequent  bond,  being  but 
a  performance  of  the  original  intention,  will  be  sustained  by 
the  English  Court  of  Admiralty.* 

These  being  the  legal  conditions  of  valid  bottomry,  previous 
inquiry,  whether  they  exist,  is  imperative  both  on  borrower  and 
lender  before  the  loan  is  made.  The  necessity  for  money 
existing,  the  master  is  bound  to  see  whether  he  cannot  obtain 
it  on  personal  credit ;  and  he  does  not  discharge  himself  or  the 
lender  from  this  duty  by  merely  selling  a  bond  by  auction, 
after  advertisement,  to  the  lowest  bidder;*  yet  the  existence 
of  a  debt  due  to  the  owners  at  the  same  port,  if  he  cannot 
obtain  payment,  is  no  objection  to  the  validity  of  the  bond,* 
unless  it  be  given  to  the  debtor  himself.*  The  lender,  however , 
neglects  at  his  peril  to  inquire,  before  he  advances  his  money, 
whether  it  is  wanted  for  the  ship,*  or  cannot  be  got  upon 
personal  credit ; '  not  that  he  is  to  calculate  the  expediency  of 
the  repairs,*  or  even  see  to  the  proper  application  of  the  money 
afterwards ;  *  nor  that  he  is  to  try  the  market,  as  though  he 
were  in  person  the  borrower ;  but  he  is  to  inform  himself,  by 
reasonable  inquiries,  whether  the  money  be  indispensable,  and 
whether  some  agent,  consignee,  or  other  person  in  some  way 
connected  with  the  ship,  the  cargo,  or  the  owners,  be  not 
willing  to  advance  it  on  their  personal  credit.** 


>  The  Trident,  Simson,  1  W.  Bob. 
Ad.  29,  84 ;  The  Vibilia,  Richardflon, 
1  W.  Rob.  Ad.  1. 

»  The  Alexander,  Tate,  1  Dods.  Ad. 
278,  280;  The  VibUia,  Richardson, 
1  W.  Bob.  Ad.  1,  13. 

'  The  Prince  of  Saxe  Cobouig,  Ladd. 
8  Hagg.  387  ;  affinned  Soares  v.  Rahn, 
3  Moore,  P.  C.  1,  S.  C. 

*  See  The  Virgin,  8  Peter's  (Amer.) 
Rep.  538. 

*  The  Hebe,  Hampton,  2  W.  Rob. 
Ad.  146,  150  ;  and  see  The  Roderick 
Dhu,  1  Swab.  Ad.  177. 

*  Gary  v.  White,  1  Bro.  P.  C.  284  ; 
The  Prince  of  Saxe  Cobouig,  supra; 


The  OreUa,    Hudson;    8  Hagg.   Ad. 
84,  86. 

7  Heathom  v.  Darling,  1  Moore, 
P.  C.  5  ;  Soares  v.  Rahn,  3  Moore, 
P.  C.  1  ;  Prince  of  Saxe  Cobouig,  S.  C. 
supra ;  The  Nelson,  Brown,  1  Hagg. 
Ad.  169,  176. 

8  The  VibiHa,  Richardson,  1  W.  Rob. 
Ad.  1,  10. 

»  The  Jane,  Birkley,  1  Dods.  Ad. 
461,  464. 

w  "If  the  master  takes  up  money 
from  a  person  who  knows  that  he  has 
a  general  credit  in  the  place,  or  at  least 
an  empowered  consignee,  or  agent  will- 
ing to  supply  his  wants,  the  giving  a 
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The  owners'  prior  consent  to  the  master's  hypothecation  of  Owners'  prior 
the  ship  is,  in  view  of  the  law,  the  strongest  evidence  of  the 
necessity  for  it ;  the  jealousy  of  the  law  for  their  protection  is 
thus  allayed;'  and  its  ordinary  rule  also  is  thereby  satisfied, 
requiring  the  master,  on  such  occasions,  first  to  commu- 
nicate with  his  owners  whenever  the  possibility  of  doing  so 
corresponds  with  the  existing  necessity.*  That  bond,  there- 
fore, is  at  least  of  very  doubtful  validity,  which  is  given  by  a 
master  in  respect  of  a  voyage  that  he  has  undertaken,  regard- 
less of  the  intentions  of  the  owners,  or  contrary  to  their 
express  desire.' 

It  is  essential  to  the  contract  itself  that  it  be  founded  on  Maritime  Risk  a 
maritime  risk,  making  the  repayment  of  the  loan  contingent  on  ^^tMrt.  °  * 
the  safe  arrival  of  the  ship.'*  If,  instead,  it  bind  the  owners 
personally  to  payment  in  all  events,  it  is  not  a  contract  of 
bottomry;'  the  Court  of  Admiralty  has  no  power  to  enforce 
it;'  the  lender  has  no  insurable  interest  imder  it;^  and  as 
it  exceeds  the  implied  authority  of  the  master,  it  cannot,  in 
the  absence  of  the  express  sanction  of  the  owners,  be  sustained 
at  law  or  in  equity." 

The  maritime  premium,  pretium  periculi,  is  not  necessary  to  Maritime  Pro- 
the  validity  of  the  bond ;  but  yet  the  absence  or  presence  of  it  is 


bottomiy  bond  is  a  void  traiuBaction, 
not  afiectiiig  the  property  of  the  owner, 
mad  only  fixing  loss  and  shame  on  the 
fraudulent  lender  ;  but  where  honour- 
ably transacted  under  an  honest  igno- 
nnce  of  this  fact,  an  ignorance  that 
oould  not  be  remoyed  by  any  reason- 
able inquiry,  it  is  the  disposition  of 
this  court  to  uphold  such  bonds  as 
necessary  for  the  support  of  commerce 
in  its  extremities  of  distress,  and,  as 
soch,  recognised  in  the  maritime  codes 
of  all  commercial  ages  and  nations  ; " 
per  Lord  Stowell,  The  Nelson,  Brown, 
1  Hagg.  Ad.  169,  176. 

*  Per  Dr.  Lushington,  The  Royal 
Arch,  Kenney,  1  Swab.  Ad.  269  ;  The 
Bonaparte,  ianfra, 

«  Wallace  t?.  Fielden,  7  Moore,  P.  C. 
S98,  409  ;  The  Bonaparte,  Andersen, 
9  W.  Bob.  Ad,  298 ;  Wilkinson  v. 
WOaon,  8  Moore,  P.  C.  459,  S.  C;  The 


Cargo  ex  Sultan,  6  Jur.  N.  S.  1060. 

^  The  Reliance,  Hays,  3  Hagg.  Ad. 
66  ;  The  Mary  Ann,  10  Jur.  255. 

•  Stainbank  v.  Shephard,  13  C.  B. 
418  ;  Stainbank  r.  Fenning,  11  C.  B. 
51  ;  The  Emancipation,  Tucker,  1  W. 
Rob.  Ad.  124,  129  ;  The  Atlas,  Clark, 
2  Hagg.  Ad.  49  ;  (on  appeal)  2  le^.  65  ; 
The  Nelson,  Brown,  1  Hagg.  Ad.  169. 

•  Bynkershoek,  Qusest.  Jur.  Priv. 
lib.  3  c.  16  ;  2  Emerigon,  Pret.  k  la 
Grosse,  418 ;  2  Park  Insur.  869  ;  The 
Atlas,  Clark,  2  Hagg.  Ad.  49,  65;  Stain- 
bank V.  Shephard,  13  C.  B.  418. 

•  The  Atlas,  Clark,  supra;  Ladbroke 
V.  Crickett,  2  T.  R.  649,  651. 

'  stainbank  v.  Penning,  11 C.  B.  51; 
Stainbank  v.  Shephard,  13  C.  B.  418  ; 
22  L.  J.  (Ex.)  841,  S.  C. 

'  Per  Cur,  Stainbank  v.  Shephard, 
supra. 
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[chap.  I. 


Bottomry  Bfud, 
by  whom. 


To  whom. 


a  circumstance  that  will  be  looked  at,  if  there  is  any  donbt  of  the 
bond  being  founded  on  sea  risk.*  It  was  always  lawful,  though 
necessarily  high;'  but  if  it  is  unreasonably  high,  the  Court  of 
Admiralty  may  reduce  it;*  and  if  the  ship  never  leaves  the  port 
where  the  bond  was  given,  a  court  of  equity  will  decree 
payment  of  it  with  ordinary  interest  only.* 

Such  a  bond  may  be  valid,  though  given  by  the  master  or 
substituted  master,^  but  if  it  is  given  by  the  owners,  or  with 
their  consent,  and  the  ship  under  ordinary  circumstances  be,  at 
the  time,  in  a  British  port,  preparing  for  a  new  voyage,  it  is  not 
enforceable  in  the  Admiralty  Court  of  this  country.* 

It  is  not  invalid,  although  the  lender  thereon  be  the  agent  of 
the  owners,'  or  the  consignees  of  the  cargo,"  provided  he  is  not 
at  the  time  indebted  to  the  owners ;  otherwise,  to  the  extent  of 
his  debt,  the  bond  jpro  tanto  will  be  declared  invalid.' 


'  The  Emancipation,  Tucker,  1  W. 
Rob.  Ad.  124, 129  ;  Stainbankv.  Shep- 
hard,  13  C.  B.  418  ;  The  Royal  Arch, 
Kenney,  1  Swab.  Ad.  269,  273,  280. 

2  Sharpleyv.  Hurrell,  Cro.  Jac.  208; 
Joy  V.  Kent,  Hard.  418  ;  Soome  v. 
Gleen,  1  Sid.  27 ;  MoUoy,  bk.  2,  c.  11, 
§  8,  13. 

•  Lord  Stowell  seems  to  have  doubted 
whether  he  had  such  a  iwwer,  The 
Zodiac,  Scott,  1  Hagg.  Ad.  320,  327  ; 
bat  his  successors  have  asserted  the 
right,  and  frequently  exercised  it ;  Tlie 
Heart  of  Oak,  Crawford,  1  W.  Rob.  Ad. 
216  ;  The  Cognac,  Ewcn,  2  Hagg.  Ad. 
886. 

•  Deguilder  v.  Bepeister,  1  Vem, 
263 ;  and  see  The  Cognac,  Ewen,  2  Hagg. 
Ad.  377.  Tliis  is  also  the  rule  of 
the  Roman  law.  Nihil  interest,  tra- 
jectitia  pccunia  sive  periculo  creditoris 
accepta  sit,  an  post  diem  praestitutum 
et  conditionem  impletam  periculum 
esse  creditoris  desierit ;  utrobique 
igitur  majus  legitima  usura  non  debe- 
bitur;  sed  in  priore  quidem  specie 
semper,  in  altera  vero  discusso  periculo, 
Dig.  22.  2.  4,  and  see  ibid.  fr.  5  ;  Cod. 
4.  33.  2. 

•  See  post,  c.  iv. 

•  The  Duke  of  Bedford,  Morris,  2 
Hagg.  Ad.  295 ;  The  Bonaparte,  Ander- 


sen, 3  W.  Rob.  Ad.  298 ;  The  Royal 
Arch,  Kenney,  1  Swab.  Ad.  269,  276  ; 
**  Perhaps  I  might  put  the  proposition 
more  widely,'*  per  Dr.  Lushington, 
Ibid.;  see  post,  p.  51,  n.  *. 

7  The  Hero,  Howard,  2  Dods.  Ad. 
143  ;  The  Kennersley  Castle,  3  Hagg. 
Ad.  1. 

*  The  Alexander,  Tate,  1  Dods.  Ad. 
278,  280  ;  The  Augusta,  De  Bluhn, 
1  id.  283.  This  is  by  no  means  a  settled 
point,  however,  in  the  United  States. 
The  Court  of  Appeals  in  one  case  held, 
in  the  most  absolute  terms,  that  ''no 
authority  could  be,  or  ought  to  be, 
sho^n  that  hypothecation  can  be  made 
to  a  consignee  ; "  Liebart  v.  The  Em- 
peror, Hopk.  163  ;  and,  Rucher  v. 
Conyngham,  2  Peter's  Ad-  296,  807  ; 
Read  v.  The  Commonwealth,  Ins.  Coy. 
3  Johns.  352,  are  cases  in  the  same 
direction.  A  contrary  doctrine  is 
favoured  in  the  cases  of  The  Lavinia  v, 
Barclay,  1  Wash.  C.  C.  49  ;  Ross  v. 
The  Active,  2  id.  226  ;  and  in  a  Massa- 
chussetts  case,  reported  by  Mr.  Jus- 
tice Story,  in  a  note  to  Abbott  (Amer. 
ed.),  219,  it  was  held  that  a  bond 
given  to  the  agent  of  the  charterers, 
in  the  name  of  the  charterers,  was 
valid. 

•  The  Hebe,  Hampton,  2  W.  Rob. 
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Valid  bottomry,  it  is  now  known,  may  be  created  by  tlie  Where 
master  in  the  country,  even  of  his  owner's  residence.  Lord 
Stowell,  and  afterwards  Dr.  Lushington  having  sustained  such 
bonds ;  but  it  was  under  circumstances  of  inevitable  necessity 
in  which  there  was  no  power  of  communicating  with  the 
owner.'  It  seems,  however,  that  such  a  bond  is  not  valid  if 
it  be  granted  by,  or  wit!h  the  consent  of  the  owners  of  a 
British  ship  preparing  in  a  British  port  for  a  new  voyage.' 

Bottomry  is  not  valid  in  this  country  unless  it  be  effected  by  in«tniment  of 

Bottomiy. 


Ad.   146,  150,  and  see  The  Boderick 
Dim,  1  ^wab.  Ad.  177. 

*  La  Ysaliel,  Bozzo,  1  Dods.  Ad.  273; 
The  Trident,  Simson,  1  W.  Rob.  Ad. 
29  ;  See  Walkce  v.  Fielden,  7  Moore, 
P.G.  398,  409;  Wilkinson  v.  Wibon, 
8  Moore,  P.  C.  459.  In  the  one  case 
the  coontiy  was  filled  with  war,  and  in 
ifae  other  the  owner  was  dead,  and  his 
estate  insolTent,  posty  c.  iv. 

'  per  Lord  Holt,  C.  J.,  in  Johnson  v. 
Shippen,  2  Ld.  Kaym.  982,  983 ;  and 
bj  Lawrence,  J.,  in  the  case  of  Busk  v. 
Fearon,  B.  B.,  M.  T.  44  Geo.  3.  This 
ease  b  shortly  reported  in  4  £ast,  819  ; 
but  this  dictum  of  the  learned  judge 
u  not  noticed.  Ex  relatume  Abbott. 
This  view  of  the  law  has  been  adopted 
by  the  present  very  learned  Judge  of 
the  Admiralty  in  The  Soyal  Arch, 
Kenney,  1  Swabey,  269,  276.  The 
ciae  before  him  was  of  a  bottomry  bond 
made  at  the  port  of  New  York  by  the 
master  with  consent  of  his  owners,  who 
resided  at  Liverpool,  in  Nova  Scotia, 
the  Teasel's  home  port  Dr.  Lushing- 
ton sajrs  :  **  It  appears  to  me,  that 
imder  all  ordinaiy  circumstances,  it  is 
not  competent  to  the  master,  with  the 
ooDsent  of  the  owner,  to  grant  a  valid 
bottomry  hond  upon  a  British  ship 
lying  in  a  British  port  for  a  new  voyage, 
each  bond  to  be  suable  in  this  Court. 
It  may  be  that  I  might  put  the  propo- 
litioD  more  widely,  but  it  is  sufficient 
far  the  present  case  to  state  it  with 
these  limitations.  I  am  of  opinion  that 
tboodsach  as  I  have  now  described, 
would  not  be  valid,  so  as  to  be  sued 
vpcn  in  the  Admiralty  Coprt,  and  I 


think  so  for   the  following  reasons  : 
First,    because    such    a    bond  would 
create,  if  valid,  what  may  be  termed  a 
secret  lien  on  the  ship,  without,  what 
the  law  would  consider,  necessity,  and 
the  consequence  would  be,  that  subse- 
quent bond  fide  mortgagees  might  be 
injuriously  affected.      In  early  times 
such  bonds  would  or  might  be  used  to 
cover    usurious    transactions ;    fortu- 
nately, aU  such  useless  restrictions  are 
now   removed.     But  at    the   present 
time  it  is  clearly  the  policy  of  the  law, 
that  no  liens  on  the  ship  should  be 
created  which  do  not  appear  on  the  face 
of  the  ship's  papers.     Now,  whether 
this  reasoning  be  good  or   bad,   the 
authorities  show  that  this  Court  has  no 
jurisdiction  when  the  bond  is  executed 
in  the  country  of  the  owner  before  the 
beginning  of  a  voyage.     Contracts  of 
b&ttomry  made  by  the  owners  them- 
selves in  this  country,  at  the  beginning 
of  a  voyage,  by  the  terms  of  which  the 
ship  is  pledged  as  a  security,  cannot  be 
enforced  in  the  Admiralty  Court  against 
the  ship.       In  the    American  courts 
probably  a  wider  jurisdiction  is  con- 
ceded. The  next  question  for  considera- 
tion is,  whether  a  British  vessel,  having 
completed  a  voyage  to  a  foreign  port,  a 
new  voyage  being  contemplated,  can  be 
bottomried  for  the  expences  of  repair 
or  outfit  with  the  consent  of  the  owners, 
and  whether  such  a  bond  can  be  sued 
on  in  the  Admiralty  Court.     I  must 
observe,   that    I    see  little  difference 
between  a  bond  executed  by  the  owner 
himself,  or  by  the  master,  with  the  ex- 
press authority  of  the  owner.  The  con* 
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THE  INSTRUMENT  OF  BOTTOMRY. 


[chap.  I. 


Partiealart. 


express  contract  reduced  into  writing.*  There  is  no  settled 
form  of  the  instrument  for  effectuating  this  contract ;  some- 
times it  is  a  bond ;  at  others  in  the  form  of  a  bill  of  sale^  and 
at  other  times  of  a  different  shape.'  Whatever  be  the  form,  in 
the  operative  part  should  appear  the  occasion  of  borrowing,  the 
sum  borrowed,  the  premium  to  be  paid  for  it,  the  ship,  the 
voyage,  the  statement  of  maritime  risk,  and  the  hypothecation 
of  the  vessel,  her  apparel  and  furniture,  for  the  loan. 

As  in  the  case  of  all  written  contracts,  the  intention  of  the 
parties  to  this  instrument  can  only  be  collected  from  the 
writing.'  It  is  even  advisable  to  state  in  it  the  occasion  of  the 
loan,  notwithstanding  that  evidence  of  this  is  admissible  (ieftors 
the  instrument.  But  of  the  premium,  as  of  the  principal^  it  is 
the  only  admissible  evidence,  and  either  of  them,  not  appearing 
there,  is  not  recoverable.  The  voyage,  unlike  the  premium,  is 
essential  to  the  contract;  it  ascertains  the  nature  and  extent  of 
the   risk   imdertaken,  and  in  case   of  deviation  followed  by 


sent  of  the  owner  haying  been  obtained, 
it  appears  to  me  not  necessary  to 
inquire  whether  the  foreign  port  be  or 
be  not  within  any  distance  of  his  place 
of  residence.  I  must  candidly  confess 
I  know  of  no  authority  bearing  directly 
upon  the  question.  Upon  the  best 
consideration  I  can  give  this  question, 
and  assuming  the  ordinary  requisites, 
such  as  want  of  credit,  necessity,  &c., 
to  exist,  I  think  that  such  a  bond  would 
be  valid  against  the  owners,  and  might 
be  sued  on  in  this  Court."  This  case 
had  been  preceded  by  that  of  The  Jenny, 
Bowack,  2  W.  Rob.  Ad.  6,  before  the 
same  learned  judge,  raising  the  same 
question,  but  the  owners  not  appearing 
to  contest  it,  a  decree  was  made  in 
favour  of  the  bond. 

Mr.  Justice  Story,  in  his  edition  of 
Abbott,  refers  to  several  cases  in  the 
individual  States  in  favour  of  the 
English  doctrine,  that  a  bottomry 
bond  executed  by  the  owners  in  the 
country  where  they  dwell  is  cognisable 
only  by  the  common  law  courts  of  the 
same  country,  see  page  189,  note ; 
and  states  that  he  knows  of  no  case  in 
which  the  question  had  been  decided 


by  the  Supreme  Court,  p.  206,  note  ; 
but  in  the  case  of  The  Draco,  2  Sumner, 
157,  174,  178,  afterwards  before  him- 
self^ that  learned  judge  upheld  the  va- 
lidity of  such  a  bond,  and  asserted  the 
jurisdiction  of  the  Admiralty  Court  with 
regard  to  it.  A  shipbuilder  hypothe- 
cated a  ship  that  was  to  be  built,  but 
not  then  commenced,  and  the  bond 
was  sustained  as  valid.  The  Hull  of  a 
new  ship,  Davies  (Amer.)  Rep.  199. 

1  The  Zodiac,  Scott,  1  Hagg.  Ad. 
320,  325  ;  'per  Holt,  C.  J.,  Justin  v. 
Ballam,  1  Salk.  84  ;  2  Ld.  Raym.  805, 
S.  C. 

2  "  Bottomry  bonds  are  the  creatures 
of  necessity  and  distress,  and  may  be 
expected,  therefore,  to  assume  different 
shapes,  which  cannot  be  limited  except 
by  the  condition  of  a  faithful  and  bene- 
ficial discharge  of  the  authority  exer- 
cised on  granting  them,  as  being  neces- 
sary for  the  preservation  of  property  ; " 
per  cur.  The  Kennersley  Castle,  3  Hagg. 
7 ;  Simonds  v,  Hodgson,  8  B.  &  Ad. 
50,  67. 

^  The  Emancipation,  Tucker,  1  W. 
Rob.  Ad.  124,  128. 
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total  loss,  secures  for  the  lender,  notwithstanding,  the  fruits 
of  his  Tenture ;  the  voyage,  therefore,  must  be  described  in  the 
instrument.'  If  the  ship  is  employed  in  the  Government 
service,  and,  therefore,  liable  to  be  sent  away  on  a  new  iter  by 
the  public  authorities,  all  that  the  master  can  do  in  that  case  he 
ought  to  do,  that  is,  describe  the  voyage  as  nearly  as  he  can ; ' 
but  it  is  no  objection  to  the  bond  that  it  is  for  the  outward 
voyage  only.'  It  is  also  essential  to  the  contract  that  it  appear 
hj  the  instrument  to  be  founded  on  maritime  risk;  it  is 
enough,  however,  if  that  fact  can  be  collected  from  the  whole 
of  the  document  taken  together/  The  ship,  being  the  lender's 
only  security,  should  manifestly  appear  by  the  instrument  to 
be  hypothecated ;  but  to  the  entire  exclusion  of  any  personal 
liability  on  the  part  of  the  owners;  since  any  attempt  to 
indode  this  also,  must  fail,  and  may,  perhaps,  invalidate  the 
instrument  in  respect  of  the  other/ 

It  is  no  objection  to  the  validity  of  such  a  bond  that  it  was  Oollatenl 
given  with  bills  of  exchange  for  the  same  debt,  and  by  way  of  gju^  ^  ^ 
collateral   security ;   payment  of  the  bills  in  that  case  being  a 
discharge  of  the  bond.^ 

A  contract  of  this  sort  being  a  chose  in  action^  is  not  assign-  ingtrnment 
able  by  the  common  law  of  England  so  as  to  enable  the  ^^^  ^ 
assignee  to  sue  upon  it  in  his  own  name,  or  to  set  off  the 
amount  against  a  demand  upon  himself  in  the  courts  of. 
common  law.  But  such  an  assignment  is  available  both  in  the 
equity  courts  and  the  Court  of  Admiralty/  It  is  questionable, 
however,  whether  a  demand  arising  out  of  such  a  contract  can 


>  Westem  v.  WQdy,  Skin.  152 ; 
WiUiama  v,  Steadman,  Holt,  126 ;  1 
£q.  Cki.  Ah.  372  ;  2  Park.  Insur.  901  ; 
Bynkershoek,  Qmsst.  Jur.  Priy.  lib. 
8,  c.  16  ;  Cod.  4,  33,  3. 

'  The  Jane,  Birkley,  1  Dods.  Ad. 
461. 

*  The  Hero,  Howard,  2  Dods.  Ad. 
139. 

*  The  £nijmcipation.  Tucker,  1  W. 
Bob.  Ad.  124,  129  ;  Simonds  v.  Hodg- 
BOD,  3  B.  &  Ad.  50,  57. 

^  Stainbank  v,  Shephard,  13  C.  B. 
41S ;  Stainbank  v.  Fanning,  11  C.  B. 
61 ;  The  Augusta,  De  Blohn,  1  Dods. 


Ad.  283,  288  ;  The  Tartar,  Tharp,  1 
Hagg.  Ad.  ,3,  15  ;  The  Hero,  Howard 
2  Dods.  Ad.  147  ;  Smith  v.  Gould,  4 
Moore,  P.  C.  21  ;  The  Nelson,  Brown, 
1  Hagg.  Ad.  169,  176. 

^  The  Nelson,  Brown,  supra;  The 
Tartar,  Tharp,  supra;  Stainbank  v, 
Shephard,  13  C.  B.  418  ;  The  Jane, 
Birkley,  1  Dods.  Ad.  461,  466. 

'  The  Rebecca,  Maddick,  5  C.  Rob. 
Ad.  102.  By  the  Code  de  Com.  art.  313, 
Tout  acte  de  pret  h,  la  grosse  pent  etre 
n^ocie  par  la  Toie  de  I'endossement, 
s'il  est  &  ordre. 
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Legal  effect  of 
Contiaci. 


Bnforcemeiit  of 
the  Bond. 


be  made  the  subject  of  a  set  off  under  the  statutes  in  the 
hands  of  the  original  party.* 

A  contract  of  hypothecation  made  by  the  master  does  not 
transfer  the  property  of  the  ship,  but  gives  the  creditor  only  a 
claim  upon  it,  to  be  carried  into  effect  by  legal  process.'  This 
proceeding  in  rem  against  the  ship  itself  is  the  proper  and 
peculiar  province  of  the  Court  of  Admiralty.  The  jurisdiction 
of  the  courts  of  common  law  is  exercised  by  suit  against  the 
person  only  (except  in  some  particular  cases  of  forfeiture,  or 
demands  of  the  Crown),  although  in  many  cases  judgment  is 
ultimately  pronounced  for  the  recovery  of  the  subject  of 
dispute  in  specie. 

With  regard  to  the  enforcement  of  his  claim  against  the  ship 
by  a  bondholder,  it  appears  to  be  the  practice  of  the  Admiralty 
Court  to  discountenance  unreasonable  delay,'  and  the  policy 
of  the  English  law  to  discourage  the  voluntary  continuance  of 
secret  liens,  justifiable  in  their  creation  only  by  the  distress 
which  they  were  meant  to  relieve.*  Such  bonds  therefore  must 
be  put  in  suit  with  all  reasonable  diligence,  at  the  peril  of 
losing  the  precedence  to  which  the  holders  are  entitled  over 
other  claimants.'  If  the  original  time  fixed  for  performance 
under  the  bond  is  mutually  postponed  by  a  new  agreement 
between  the  parties,  the  bond  is  thereby  extinguished ;  and  the 
rights  of  the  parties  are  then  of  a  personal  nature,  derived 


1  Marshall  v.  Wilson,  at  Guildhall, 
Dec.  18, 1811,  before  LordEllenborough, 
L.  C.  J.     AhboU. 

^  Johnson  v.  Shippen,  2  Ld.  Raym. 
982,  983  ;  Stainbank  v.  Shephard,  18 
C.  B.  418  ;  22  L.  J.  (Ex.)  841. 

'  The  Royal  Arch,  Kerniey,  1  Swabey, 
269,  283 ;  The  Rebecca,  Maddick,  5  C. 
Rob.  102.  In  the  American  courts, 
Packard  v.  Sloop  Louisa,  2  Woodbury 
&  Minot,  48  ;  Leland  i;.  Ship  Medora,  2 
id.  92  ;  Blaine  v.  Ship  Charles  Carter,  4 
Cranch,  328 ;  The  Nestor,  1  Sumner,  73. 

*  See  the  provisions  of  17  &  18  Vict 
c.  104,  §  55,  66,  with  regard  to  trans- 
fers &  mortgage.  And  the  obserrations 
of  Dr.  Lushington,  in  The  Royal  Arch, 
Kenney,  1  Swab.  Ad.  269 ;  anUj  p.  51, 
n.3. 


•  The  Royal  Arch,  Kenney,  1  Swabey, 
269,  285.  In  a  case  before  the  Ad- 
miralty Court  of  the  United  States,  it 
appeared  that  the  ship  had  made  a  new 
voyage  since  the  bottomry  bond  had 
become  payable  ;  that  the  lien  had  not 
been  asserted,  although  there  was  fuU 
opportunity,  and  that  executions  at  law 
were  levied  upon  her  before  the  process 
of  the  Admiralty  was  served ;  it  was 
therefore  held,  that  the  priority  of  the 
bottomry  lien  over  all  others  was 
gone,  Blaine  v.  The  Charles  Carter, 
4  Cranch,  R.  828.  Indeed  the  Court 
in  that  case  said,  that  the  precedence 
allowed  to  these  claims  is  confined 
to  the  voyage  on  which  the  bottomry  is 
founded. 
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under  the  new  agreement,  and  not  enforceable  in  the  Court  of 
Admiralty/ 

Upon  the  arrival  of  the  ship  in  this  country,  if  the  loan  is 
not  repaid  within  the  time  prescribed,  the  agent  of  the  lender 
applies  to  the  Court  of  Admiralty,  with  the  instrument  of 
contract  and  a  proper  affidavit  of  the  facts,  and  obtains  a 
warrant  to  arrest  the  ship  and  cite  all  persons  interested  to 
appefur  before  the  court,  if  they  think  proper  to  do  so.  If  in 
the  course  of  the  proceedings  it  becomes  necessary  to  sell  the 
ship,  the  court  decrees  a  sale  to  be  made  under  the  direction 
of  its  own  commissioners ;  and  afterwards  distributes  the 
proceeds  among  the  claimants  as  justice  requires,  and  this 
notwithstanding  the  absence  of  the  owners. 

If  a  bond*is  bad  for  part  and  good  for  the  rest,  the  court, 
proceeding  on  equitable  principles,  gives  effect  to  that  which  is 
good,  whenever,  in  point  of  operation,  it  is  severable  from  the 
other.*  It  will  also  marshal  the  assets  with  a  view  to  the 
rights  of  all  parties  before  it.*  But  if  the  subsequent  lender, 
being  also  charterer,  and  knowing  that  there  is  a  prior  bond 
on  ship  and  freight,  stipulate  in  the  charter-party  that  the 
advances  made  shall  be  taken  as  part  and  on  account  of  the 
freight  to  be  earned,  the  prior  bondholder  is  not  entitled  to 
have  more  than  the  surplus  of  such  freight  paid  into  court  to 
satisfy  his  bond.^  Prior  advances  on  accoimt  of  freight  are  not 
affected  by  a  subsequent  bond,  notwithstanding  it  is  on  ship 
and  freight* 

Subject  to  the  rule  that  requires  diligence  in  putting  the  priority  among 
bond  in  suit,  securities  of  this  nature,  when  the  fond  is  **»•  B<«<itolder8. 
deficient,  take  priority  in  the  inverse  order  of  their  dates; 
the  ground  for  this  preference  of  the  later  bonds  to  the  earlier 
being  that  same  condition  of  necessity  on  which  the  validity  of 
each  is  originally  dependent.  The  extreme  distress  which 
is  required  to  justify  the  creation  of  the  latest  equally  as  the 
first  of  several  bottomry  bonds,  is  a  safe  reason  for  presiuning 

'  The  Royal  Arch,  1  Swab.  Ad.  269.  169,  176.     The  probable  limits  of  this 

'  The  Angosta,  De  Bluhn,  1  Dods.  Ad.  practice  are  glanced  at  in  The  Osmanli, 

283,  288 ;  The  Tartar,  Tharp,  1  Hagg.  7  Notes  of  Cases,  322,  340. 

Ad.  S,  15  ;  The  Hero,  Howard,  2  Dods.  •  The  Constancia,  10  Jur.  845. 

Ad.  147  ;    Smith  v,  Gould,  4  Moore,  *  The  Cynthia,  16  Jur.  748. 

P.C.  21 ;  The  Nelaon,  Brown,  1  Hagg.  *  The  John,  Hay,  3  W.  Rob.  Ad.  170. 
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TbeLawofihe 
Contnct. 


that  the  later  loan  furnished  the  means  of  preserving  the 

property  for  the  earlier  lender:*  Salvam  fecit  totius  pignoris 

A  Court  of  Equity  causam.'     But  if  the  case  with  which  the  hond  before  the 

interferes,  w  en.  Admiralty  Court  is  mixed  up  be  vitiated  with  fraud,   or  if 

it  be  such  that  injustice  will  be  done  to  others  by  adjudicating 
on  the  bond  and  the  property  aflFected  by  it,  apart  from  the 
other  circumstances  and  claims  with  which  it  is  entangled,  a 
court  of  equity  will  assume  jurisdiction,  and  proceed  in  the 
matter  as  justice  requires.* 

With  regard  to  the  law  by  which  the  validity  of  this  bond  is 
to  be  determined,  there  is  a  speculative  difference  among 
jurists,  which  has  left  the  actual  course  of  the  decisions  upon 
it  in  the  English  and  foreign  Admiralty  courts  wholly  unaf- 
fected and  quite  uniform.  These  tribunals  have  continued 
without  variance  to  administer  the  maritime  law  of  the  flag 
in  respect  of  the  claims  upon  the  ship  by  foreign  lenders, 
notwithstanding  the  loan  was  made  in  a  foreign  country.*  To 
Mr.  Brodie,  however,  and  afterwards  to  Mr.  Justice  Story, 
viewing  it  as  a  question  of  municipal  law,  and  applying  to  it 
the  principles  which  rule  in  case  of  a  conflict  of  laws  of  that 
nature,  the  decisions  of  the  EngUsh  Admiralty  Court  seem  to  be 


^  The  Rhadamanthe,  Mayer,  1  Dod. 
Ad.  201,  204  ;  The  Betsey,  Hay,  1  id. 
289  ;  The  Sydney  Cove,  Fudge,  2  id. 
1  ;  The  Eliza,  Weddell,  8  Hagg.  Ad. 
89.  But  there  may  he  such  privity  and 
concert  among  the  several  lenders 
as  would  justify  the  Court,  in  accord- 
ance with  the  principles  of  equity,  on 
which  it  proceeds,  in  distributing  the 
fund  among  the  bondholders  pro  rata 
without  preference.  The  Exeter,  Whit- 
ford,  1  C.  Rob.  Ad.  176. 

2  Interdum  posterior  potior  est  priori ; 
utputa  si  in  rem  istam  conservandam 
impensum  est,  quod  sequens  credidit, 
veluti  si  navis  fuit  obligata,  et  ad  ar- 
mandam  earn,  vcl  reficiendam  ego 
credidero.  Hujus  enim  pecunia,  salvam 
fecit  totius  pignoris  causam.  Quod 
poterit  quis  admittere,  et  si  in  cibaria 
nautarum  fuerit  creditum,  sine  quibus 
navis  salva  pervenire  non  poterat.  Dig. 
20.  4,  fr.  5  and  6.  Bynkershoek,  Quaest. 


Jur.  Pubv  lib.  1,  c.  19. 

'  Hussey  v.  Christie,  13  Ves.  594  ;  9 
East,  426,  S.  C.  ;  Glascott  v.  Lang,  8 
My.  &  Cr.  454 ;  8  Sim.  858,  S.  C.  ; 
Duncan  v.  McCalmont,  3  Beav.  409 ; 
Dobson  V.  Lyall,  8  Jur.  969  ;  Dandy 
V.  Turner,  Eq.  Cas.  Abr.  372. 

*  I  must  content  myself  here  with 
referring  to  the  following  authorities  ; 
the  subject  must  come  under  considera- 
tion at  greater  length  in  discussing  the 
authority  of  the  master,  post,  c.  iv.  See 
8  Pardess.  Droit  Com.  No.  661,  911 ; 
2  Emerigon,  485 ;  &  note  by  Boulay- 
Paty,  Ibid.  491 ;  Boulay-Paty,  Droit 
Maritime,  vol.  i.  291 ;  vol.  ii.  67,  re- 
ferring especially  to  the  law  of  England 
as  corroborating  his  opinion,  Ibid. 
Every  decision  on  bottomry  bonds  in 
our  courts  might  be  cited  to  the  same 
purpose.  See  The  Osmanli,  7  Notes  of 
Cases,  322 ;  The  North  Star,  29  I*  J. 
(Ad.)  73,  76. 
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anomalous  and  not  assignable  to  any  receiyed  general  principle. 
Mr.  Brodie  hopes  that  some  such  principle  might  be  found  in 
the  general  maritime  law.  Mr.  Justice  Story  thinks  that  perhaps 
they  are  reducible  to  the  law  of  the  owner's  domicil.* 

The  learned  judge  of  the  Admiralty  Court  has  recently 
perplexed  the  general  question,  upon  a  case  within  the  same 
principle,  by  a  decision  which  infringes  on  the  uniformity 
that  had  heretofore  prevailed  among  the  decisions  of  the 
court.  The  question  before  him  being  the  validity  of  the 
sale  of  an  English  ship  in  a  foreign  country  by  the  master 
to  an  alien,  Dr.  Lushington,  adverting  to  the  strictures  of  the 
jurists  we  have  named,  abandoned  the  English  maritime  law, 
and  determined  the  case  on  the  general  law  maritime.' 

It  is  now  much  more  complicated  by  a  recent  decision  of 
the  Court  of  Exchequer  Chamber,  on  a  similar  question  arising 
out  of  the  sale  of  an  English  cargo  by  a  Prussian  shipmaster 
to  a  Norwegian  in  his  own  country.  Viewing  the  question 
as  one  governed  wholly  by  the  municipal  law,  that  court 
determined,  under  the  conflict  of  laws  of  that  nature  which 
had  arisen,  that  the  validity  of  the  sale  depended  on  the  law 
of  the  place  where  the  property  was.' 

These  two  decisions  are  not  more  conflicting,  one  with  the 
other,  than  both  are  with  the  whole  course  of  the  Admiralty 
decisions  on  bottomry  of  English  ships  in  foreign  countries. 
In  neither  of  the  cases,  however,  was  the  principle  of  these 
decisions  referred  to,  and  it  remains  to  be  seen  what  the  law 
of  this  country,  after  being  settled  for  two  hundred  years,  is 
at  length  to  become. 

This  contract  of  bottomry  comes  down  to  us,  with  many  Maritune  Liens. 
other  usages  of  the  sea,  directly  from  the  times  that  witnessed 
the   inconsiderable  beginnings    of  modem  commerce/     All 
evidence  of  its  existence  is  lost  in  the  darkness  of  an  earlier 
age.*    Bat  whether,  after  having  been  familiarly  known  to  the 

1  See  Story,  Conf.  of  Laws,  No.  286  ft,  617 ;  (in  error)  T.  T.  1860 ;  8  W.  R.  689. 

sDd  Mr.   Brodie's  note  to  Stair's  In-  *  Coutames  d' Amsterdam,    art.   4  ; 

Etitatea,   toI.  ii.  955,  966,   quoted  at  Le  Guidon,  c.  18 ;  Hanseatic  League, 

length  in  Story,  ubi  supra,  note.  (an.  1418)  art.  4,  (an.  1484)  art.  4,  &c.; 

'  The  Eliza  Cornish  or  Segredo,  1  Swed.  p.  4 ;  Ord.  of  Holland  (an.  1549), 
Ecdes.  k  Ad  Rep.  36 ;  17  Jur.  738,  S.  C.   •   art.  19,  &c. 

*  Caznmellv.  Sewell(below),3H.&N.  ^  It  is  remarkable  that  so  little,,  if 
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Bomans,  it  was  a  second  time  the  birth  of  necessity  and  the 
human  intellect,  or  whether  it  was  revived  in  use  with  the 
study  of  the  civil  law  in  Italy  and  the  other  countries  on  the 
Mediterranean,  or  was  merely  perfected  in  theory  as  the  result 
of  that  study,  is  a  curious  rather  than  an  important  question. 
It  is  impossible  to  admit  the  assertion  made  in  Le  Omdon^ 
c.  18,  art.  2,  that  this  contract  was  unknown  to  any  other  age 
or  country  than  that  in  which  the  author  wrote.*  At  the  same 
time  it  cannot  be  denied  that  such  a  doctrine  as  that  of 
hypothecation,  involving  a  refined  idea  of  dominion  over  pro- 
perty not  in  possession,  and  complete  confidence  in  the  power 
of  public  law  to  enable  the  creditor  at  the  proper  time  to 
assert  that  dominion  with  effect,  could  never  have  been  the 
invention  of  a  rude  age. 

Accordingly,  we  know  from  the  history  of  even  the  Roman  law, 
in  which  that  doctrine  ultimately  received  its  greatest  develop- 
ment, that  until  a  comparatively  late  period  lien  without 
possession  was  unknown  to  it,  and  that  the  only  security  for 
advances  of  money  was  by  way  of  pawn  of  the  chattel.*  At 
length,  when  the  Preetor  had  conceded  to  this  peculiar  descrip- 
tion oijus  ad  rem,  afterwards  known  as  hypotheca,  an  existence 
independent  of  possession,'  and  indefeasible    by  purchase, 


anything,  relating  to  bottomry  is  to  be 
found  in  the  Consolato  del  Mare  ;  see 
art.  194—2  Pardess.  225.  The  Laws  of 
Oleron,  in  so  fiej'  as  they  prescribe  (art. 
1  &  23—1  Pardess.  823,  339)  the  con> 
duct  to  be  pursued  by  the  i^ptain  in 
distress,  though  they  have  been  differ- 
ently construed  by  Mr.  Park  (2  Pk. 
Insur.  c.  21),  present  no  evidence  tliat 
this  contract  was  known  to  the  authors 
of  that  code.  The  laws  of  Wisby  are 
believed  to  be  a  compilation  chiefly  from 
those  of  Oleron,  and  on  this  point 
they  entirely  agree ;  see  art.  15 — 1  Par- 
dess. 470. 

*  See  2  Valin  1,  on  the  French  Ord. 
1681 ;  2  Emerigon,  des  Contrats  h  la 
.  Orosse,  407,  408  ;  Pothier,  de  Pr6t  k  la 
Grosse,  Art.  1 ;  Dig.  22.  2,  frs.  1,  4,  5, 
6,  and  7 ;  Dig.  45.  1,  fr.  122  ;  Cod.  4, 
33. 
Mr.  Abbott,  however,  doubted  whether 


this  contract  was  known  to  the  Romans 
before  the  time  of  Justinian,  on  this 
ground,  that  in  those  parts  of  the  dyil 
law  which  treat  of  this  subject,  no  men* 
tion  is  made  of  contracts  of  this  nature 
entered  into  by  the  muster  of  a  ship  in 
that  character.  But  to  that  it  may  be 
answered  that  there  is  nothing  unfavour- 
able to  it,  and  that  the  language  there 
used  is  large  enough  to  include  that 
case  ;  and  besides,  it  must  be  remem- 
bered that  in  those  times,  as  well  as 
afterwards,  on  the  revival  of  commerce 
in  the  middle  ages,  the  master  almost 
invariably  was  an  owner,  unless  he  was 
a  slave. 

^  Pothier,  de  I'Hypoth^ue,  c  1, 
sec  1,  art.  1. 

'  Dig.  13.  7.  9.  2.  Proprie  pignus 
dicimus,  quod  ad  creditorem  transit ; 
hypothecam,  cum  non  transit,  nee 
possessio  ad  creditorem. 
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which  might  be  created  by  the  mere  agreement  of  the  parties,  or 
by  implication  of  law,  or  by  judicial  decree,'  he  did  that  which 
has  left  the  deepest  traces  on  the  maritime  law  of  modem  nations. 
But  whilst  those  commercial  countries  of  modem  Europe,  which 
haye  fomided  their  jurisprudence  on  the  civil  law,  are  obliged 
bj  regard  for  commercial  credit  and  confidence  to  restrain  the 
facilities  of  hypothecating  property  in  general,*  thereby  devi- 
ating from  the  genius  of  their  common  law ;  they  have  for  the 
most  part  recognised  an  implied  lien  on  ships  for  the  supply  of 
necessaries  or  execution  of  repairs ;  and  continue  to  enforce  it, 
notwithstanding  the  absence  of  any  written  contract  between 
the  parties,  and  of  any  possession  of  the  ship  by  the  claimant.' 


1  Potliler,  vbi  supra;  and  see  2  Bell's 
Com.  3rd  ed.  No.  1290,  1291. 

3  Among  these  nations  modem  com- 
meice  bad  rendered  it  impossible  to 
maintain  the  Roman  hkw  as  to  conyen- 
tkmal  hypothec,  whereby  the  moveable 
or  immoveable  property  might  be 
boand,  pro  qnacnnqne  obligatione,  by 
the  mere  agreement  of  the  parties  (Dig. 
20, 1. 1).  It  became  necessary  to  enact 
that  there  should  be  no  valid  hypothe- 
cation  of  immoveable  property,  except 
by  solemn  instroment  duly  enrolled  in 
the  pnUic  register;  and  as  to  move- 
ables, or  personal  property,  if  hypothe- 
cation thereof  be  possible,  the  judicial 
tribunals  have  now  long  held,  that 
the  goods  cannot  be  followed  by  the 
claimant  into  the  hands  of  a  bond 
Jidt  purchaser  ;  Pothier,  de  THypo- 
th^a«,  c  1,  sec.  2,  art.  1  ;  Code  Civ. 
irt  2119,  2279 ;  Rodriguez,  de  Con- 
carsa  et  Priv.  Cred.  (p.  2,  art.  1,  70) ; 
Emerigon,  des  Contrats  k  la  Grosse, 
c  2,  S  1 ;  Van  Leeuwen,  Censura 
Forena.  p.  1,  lib.  4,  c.  9,  §  7  ;  1  Bell's 
Conun.  bk.  1,  p.  2,  c  16.  As  to  the 
ancient  French  law,  aeepost,  c.  zii.  Stop- 
page in  Transitu  ;  and  post,  p.  61,  n.  *. 

*  Dig.  42.  5.  26.  Qui  in  navcm  ez- 
tmendam,  vel  instruendam,  credidit, 
vel  etiam  emendam,  privilegium  habet. 
/cL  fr.  34. ;  Qnod  quis  navis  fabricandse, 
velemendse,  verarniands,vel  instruendsQ 
cansi,  vel  quoquo  modo  crediderit,  vel 
ob  navem  venditam  petat,  habet  pri- 


vilegium post  fisctmi.  See  also  Dig. 
20.  4,  fr.  5  &  6  ;  Novell.  97,  c.  8 ; 
Domat,  Loix  Civiles,  liv.  3,  1. 1,  §  5 ; 
Yinnius  in  Peckium,  99,  283 ;  per  Lord 
Stowell,  The  Alexander,  Tate,  1  Dods. 
Ad.  278,  280;  perT^x,  Lushington,  The 
Vibilia,  Richardson,  1,W.  Rob,  Ad.  1,  IS. 
There  is  a  remarkable  leaning  in  the 
legislation  and  jurisprudence  of  the 
United  States  towards  the  principles  of 
the  civil  law,  which  must  have  been 
observable  upon  other  questions,  but 
on  this  question  of  lien  it  is  especially 
noticeable.  The  editor  of  the  recent 
edition  of  Chancellor  Kent's  Commen- 
taries (1858)  says  (vol.  ii.  635,  note)  : — 
*'  The  statute  laws  of  the  States  gener- 
ally  give  a  lien  to  mechanics  and 
others  on  buildings  for  labour  bestowed 
and  maj;erials  furnished  in  the  erection 
of  them,  as  well  as  a  remedy  personally 
against  the  owner  who  employed  them. 
Tliis  is  the  case  in  Maine,  Massachu- 
setts, Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  Ohio,  Indiana, 
Illinois,  Kentucky,  Mississippi,  Ten- 
nessee, South  Carolina,  Alabama, 
Louisiana,  Missouri,  Michigan,  &c. 
In  Ohio  the  purchaser  of  a  steamboat, 
with  notice  of  a  debt  created  on  account 
of  it  by  the  original  owner,  takes  the 
boat  subject  to  such  debt.  Steamboat 
WaverieytJ.  Clements,  14  Ohio  R.  28." 
He  adds,  in  a  further  note,  to  this  : — 
**  The  legislation  of  the  several  States 
exhibits  a  progressive    inclination  to 
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In  En^and,  the  jadge  and  practitioners  of  ihe  Admiralty 
Court,  familiar  with  the  Justinian  law,  &T0ured  the  same 
doctrine;  and,  from  a  desire  to  establish  it  within  their 
peculiar  province,  entered  with  that  purpose  into  an  obstinate 
contest  with  the  courts  of  Westminster  Hall ;  and  not  until 
after  many  years,  and  many  prohibitions,  and  an  unexampled 
strug^,  was  it  finally  determined  against  them  by  the  courts 
of  Common  Law,  and  by  the  highest  judicature  of  the  country, 
the  House  of  Lords,  in  the  reign  of  Charles  the  Second.* 

The  English  Admiralty,  however,  still  entertains  questions 
of  maritime  lien,  in  connection  with  seamen's  wages,  pilotage, 
towage,  salvage,  and  collision,  and  furnishes  the  suitor  with 
a  ready  remedy  against  the  ship  itself,' — claims  of  that  descrip- 


ertend  the  right  of  lien,  for  the  secnrity 
of  the  claims  of  mechanics  and  labourers. 
By  a  statute  in  Connecticut,  every 
person  having  a  claim  to  the  amount  of 
20  dollars,  for  labour  or  material 
used  in  the  erection  of  any  building,  is 
given  a  lien  on  the  building  and  land ; 
and  such  lien  may  be  foreclosed  as  a 
mortgage.  Acts  of  Conn.  1849,  c.  83. 
There  is  a  similar  provision,  which  ex* 
tends  also  to  vessels,  in  Vermont, 
Laws  Yt,  1849.  The  laws  of  Rhode 
Island  have  like  provisions,  which  in- 
clude canals,  turnpikes,  and  railroads. 
Acts  R.  I.  1847.  Corresponding  enact- 
ments are  contained  in  the  Laws  of 
Maine  and  Wisconsin.  Laws  of  M. 
1849,  c.  72  ;  Laws  of  W.  1849,  c.  120." 

It  seems  that  in  Lower  Canada  a 
mason  has  a  special  lien,  in  the  nature 
of  a  mortgage,  upon  buildings  erected 
by  him,  and  for  repairs,  lasting  a  year 
and  a  day  ;  Jourdain  v.  Miville,  Stuart^s 
Lower  Canada  Rep.  263. 

1  Per  Lord  Stowell,  The  Zodiac,  Scott, 
1  Hagg.  Ad.  320,  325 ;  per  Lord  Holt, 
C.  J.,  "By  the  maritime  law,  every  con- 
tract of  the  master  implies  an  hypothe- 
cation ;  but  by  the  common  law  it  is  not 
BO,  unless  it  be  so  expressly  agreed." 
Justin  V.  Ballam,  1  Salk.  34  ;  2  Ld. 
Raym.  806,  S.  C. ;  and  see  Cro.  Car.  296; 
1  Sid.  458  ;  1  Lev.  267  ;  1  Vent.  82  ; 
.1  Keb.  511 ;  3  Mod.  244  ;  6  Mod.  79. 


Lord  Mansfield,  however,  is  reported 
to  have  said  generally,  in  Rich  v.  Coe, 
Cowp.  636,  and  also  in  Farmer  v.  Davis, 
1  T.  R.  109,  that  a  person  who  supplies 
a  ship  with  necessaries  has  not  only 
the  personal  security  of  the  master 
and  owners,  but  also  the  security  of 
the  ship.  Against  this  opinion,  in 
addition  to  the  above  authorities,  see 
WesterdeU  r.  Dale,  7  T.  R.  806,  812  ; 
Hoare  v.  Clement,  2  Show.  838 ;  Hussey 
V.  Christie,  9  East,  426  ;  13  Ves.  549, 
S.C.  ;  Buxton  v.  Snee,  1  Ves.  154;  Es 
parU  Shank,  1  Atk.  234 ;  Wilkins  v. 
Carmichael,  3  Doug.  101  ;  and  in  a 
case  appealed  from  Scotland  to  the  House 
of  Lords,  Wood  and  others  v.  Hamilton, 
Dom.  Proc.  15  June,  1789. 

Notwithstanding  this  result,  the 
English  Court  of  Admiralty,  in  case  a 
sale  of  the  ship  had  taken  place  by 
order  of  the  court  on  a  proper  claim, 
was  in  the  habit  of  admitting  claims  for 
repairs  and  necessaries,  in  the  absence 
of  bottomry  bonds,  to  rank  against  the 
proceeds  in  the  registry,  and  this  not- 
withstanding proliibitions  had  been 
obtained  on  original  suits  instituted  by 
these  very  persons ;  The  John,  Jack- 
son, 3  C.  Rob.  Ad.  288 ;  but  that  prac- 
tice has  been  put  an  end  to  by  the 
decision  of  the  Privy  Council  in  The 
Keptune,  3  Knapp,  94. 

2  The  Dowthorpe,  Lofty,  2  W.  Rob. 
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tion  being  by  the  maritime  law  in  the  nature  of  an  incum- 
brance on  the  vessel,  not  defeasible  within  a  reasonable  time 
by  a  mere  change  of  ownership.*  It  is  the  interest  therefore 
of  every  purchaser  of  a  ship  or  shares  therein  to  bear  in 
mind  that  the  property  which  he  is  paying  for  may  be 
subject  to  incumbrances  of  this  nature,  in  addition  to  those 
appearing  on  the  register,  and  to  take  a  covenant  of  indemnity 
trom  the  vendor  against  all  such  claims.' 

The  law  of  France  in  this  particular,  differing  materially  Bj  the  Law  of 
from  the  law  of  this  country,  is  less  favourable  to  the  transfer  ^™^®®* 
of  property,  although  made  without  fraud.  By  the  French 
ordinance,'  reproduced  almost  in  terms  by  the  Code  de  Com- 
merce,^ all  ships  remain  subject  to  the  debts  of  the  seller,' 
until  they  have  made  a  voyage  at  sea,  under  the  name  and  at 
the  risk  of  the  new  purchaser,'  imless  they  have  been  sold 
under  decree  of  a  court  of  justice.'  The  sale  of  a  ship  at  sea 
works  no  prejudice  to  the  creditors  of  the  seller.®  Valin,  in 
liis  commentary  on  that  part  of  the  ordinance,  says  that  the 
debts  there  meant  are  debts  of  every  description  due  at  the  time 
of  the  sale;''  and  the  Code  de  Commerce  adds, — sp^cialement 


73,  79;  Hanner  v.  Bell  (The  Bold 
BucdcBgli),  7  Moore,  P.C.  267,  dis- 
approving of  the  dictum  to  the  con- 
twry  in  The  Volant,  1  W.  Rob.  Ad. 
387. 
^  Ibid, 

*  The  Nymph,  1  Swabey  Ad.  86. 

*  Ordonnance,  1681,  liv.  2,  t.  10. 

*  Code  de  Com.  liv.  2,  t.  1. 

*  In  Ohio,  U.S.,  the  purchaser  of  a 
steamboat,  with  notice  of  a  debt  created 
on  account  of  it  by  the  original  owner, 
takes  tibe  boat  subject  to  such  debt, 
Steamboat  Waverley  v.  Clements,  14 
Ohio  B.  28 ;  2  Kent  Com.  635 ;  and 
lee  caUe^  p.  59,  n.  '. 

*  Code  de  Com.  art.  194.  Un  navire 
est  cense  avoir  fait  un  voyage  en  mer, 
— lorsque  son  depart,  et  son  arriv^e 
auront  €iA  constates  dans  deux  ports 
diflerents  et  trente  jours  apr&s  le  depart; 
— lofsqne  sans  etre  arrive  dans  un  autre 
port,  il  s^est  ^ule  plus  de  soixante 
jonrs  entre  le  depart  et  le  r^tour  dans 
le  meme  port, — on  lorsque  le  navire, 


parti  pour  un  voyage  de  long  cours,  a 
^t^  plus  de  soixante  jours  en  voyage, 
sans  reclamation  de  la  part  des  cr^- 
anciers  du  vendeur. 

7  When  the  requisite  formalities  are 
observed,  such  a  sale  discharges  the 
vessel  of  all  claims  upon  her,  Code 
de  Com.  art.  197. 

8  Code  de  Com.  art.  196. 

•  He  also  states  (Comment,  vol.  i, 
p.  340),  that  in  his  time,  according  to 
the  general  law  of  France,  ships,  like 
other  moveables,  could  not  be  hypothe- 
cated ;  and  that  in  those  parts  of  France 
where  the  hypothecation  of  moveables 
was  permitted  (e.flr.,  by  the  Coutumes 
d' Orleans,  the  Coutumes  de  Paris),  the 
hypothecation  continued  in  force  only 
during  the  possession  of  the  debtor 
himself,  and  did  not  enable  the  cre- 
ditor to  follow  the  property  into  the 
hands  of  a  third  person.  The  Code 
Civile,  art  2119,  2279,  whilst  declaring 
that  moveables  may  not  be  followed, 
by  a  hypothecation-creditor,— and  that 
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a  celles  que  la  loi  declare  priTil^gi6es/  specifying  in  the  article 
that  follows  eleven  classes  of  debts  to  which  the  law  accords 
this  precedence. 


f 
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By  disqualified 
owner  of  a 
registered  ship. 


We  shall  see  in  the  following  chapter  with  what  jealous  care 
the  national  character  of  British  shipping  is  ascertained,  and 
the  protection  and  privileges  of  the  British  flag  are  guarded 
continually  against  imposition.  It  belongs  to  this  part  of  the 
subject  to  state  here  how,  through  wilful  breach  of  the  law 
relating  to  that  national  character  and  flag,  both  foreigners  and 
British  subjects  may  forfeit  to  the  Crown  the  property  in  ships 
rightfully  acquired  by  them  in  one  or  other  of  the  modes 
already  described  in  this  chapter. 

As  a  person  not  qualified  within  the  statute  *  to  hold  pro- 
perty in  a  British  ship,  may  succeed  in  the  event  of  death  or 
marriage  to  a  title  to  such  property,  it  is  provided  that  appli- 
cation may  be  made  on  his  behalf  within  a  limited  time  to  the 
Court  of  Chancery,  or  other  supreme  court  of  civil  jurisdiction 
within  the  country,  for  an  order  to  sell  the  ship  or  shares,  and 
if  application  is  not  made  within  the  time,  or  if  the  court 
refuse  to  make  the  order,  the  property  thus  transmitted  is 


possession  is  presamptlve  evidence  of 
title  to  moveables,  adds  that  the  pro- 
visions of  the  Code  Civile  do  not  apply 
to  ships.  M.  Pardessus,  in  a  note  to 
the  Ordonnance  d'Aoftt,  1681,  liv.  ii., 
t.  10,  says,— L'^dit  de  1666,  ne  faisant 
aucune  distinction  entre  les  navires  et 
les  autres  objets  mobiliers,  donnoit  lieu 
h  beauconp  d'abus,  qu*on  s'empressa 
d'arreter  lorsqu'on  r^digea  Tordonnance 
de  1681.  Le  systeme  adopts  est  k  la 
fois  ing^nieux  et  equitable.  Les  navires 
sont  meubles,  mais  la  seule  possession 
n*est  pas  une  pr^somption  de  propriety; 
la  vente  doit  en  6tre  faite  par  ^crit ;  ils 
sont  susceptibles  d'etre  suivis  par  les 
cr^nciers  entre  les  mains  du  nouvel 
acqu^reur  s'il  ne  les  a  satisfaits.  Lois 
Marit.  vol.  iv.  p.  857,  note.  But  this 
power  of  following  the  property  into 
the  hands  of  a  purchaser  is  conceded, 
not  by  way  of  hypothecation,  but  of 
UprifnUgey  pursuing,  in  this,  the  prin- 
ciple, and  appropriating  the  term  of  the 


civil  law ;  for,  as  Voet  remarks,  jure 
quidem  civili  illis,  qui  crediderant  in 
navem  extruendam,  instruendam  emen- 
damve,  nulla  hypotheca  per  legem  con- 
cessa  fuerat,  sed  tantum  privilegium 
inter  chirographarios.  Yoetius  ad 
Pandectas,  lib.  zx.  t.  2,  §  29. 

1  Code  de  Com.  art.  190,  et  9eq,  The 
word  privilege^  as  used  in  this  con- 
nection and  sense,  belongs  peculiarly  to 
the  civil  law,  and  is  so  far  removed 
from  the  meaning  attached  to  it  in  the 
English  language,  that,  notwithstand- 
ing Mr.  Abbott's  example  to  the  con- 
trary, I  have  avoided  the  use  of  it,  lest 
it  should  appear  to  some  as  the  mere 
slang  of  a  profession.  It  is  thus  ex- 
plained by  the  Code  Civile,  art  2095  : 
Le  privilege  est  un  droit  que  la  quality 
de  la  cr^ance  donne  &  un  cruder 
d'etre  pr^ferer  aux  autres  cr^anciers, 
meme  hypoth^caires. 

»  17  &  18  Vict.  c.  104,  §  18. 
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forfeited  to  the  Crown.^  If  a  person  thus  disqualified,  in  any 
other  iray  acquires,  as  owner,  any  interest,  legal  or  beneficial, 
in  a  ship  using  a  British  flag,  or  assuming  the  British 
character ;'  or  if,  in  order  to  the  holding  of  such  property,  a 
£alse  declaration  of  qualification  is  wiKully  made,  for  the  person 
making  it,  or  for  another  and  with  his  authority,'  such  interest 
is  forfeited. 

If  any  one  uses  the  British  flag,  or  assumes  the  British  By  aasnmptioii 

m  .  -1         J  -L  •         J    •         I.    T  •  _j     1       of  the  British. 

character,  on  board  a  ship  owned  in  whole  or  in  part  by  a]^. 
persons  disqualified  to  own  British  ships,  for  the  purpose  of 
making  such  ship  appear  to  be  a  British  ship,  unless  it  be  also 
for  the  purpose  of  escaping  capture  by  an  enemy,  or  by  a 
foreign  ship  of  war  exercising  a  belligerent  right,  the  ship 
is  forfeited.  And  in  proceedings  to  have  the  forfeiture  de- 
clared, the  onus  of  proving  the  title  to  such  use  and  assump- 
tion is  cast  on  the  person  making  it/  This  is  a  forfeiture 
which  may  involve  the  property  of  British  subjects,  who  are 
Aerefore  botmd  by  regard  to  their  own  interests  to  see  that  no 
part-owner  of  the  same  ship  with  themselves  is  a  person 
disqualified  to  own  a  British  ship.' 

If  the  master  or  owner  of  any  ship,  including  therefore  By  illegal  nte  of 
both  British  and  foreign  vessels,  uses  or  attempts  to  use  for  ^^t^. 
the  navigation  of  the  ship  a  certificate  of  registry  not  legally 
granted  in  respect  of  such   ship,   he  is  guilty  of  a  misde- 
meanour, and  the  ship,  with  her  tackle,  apparel,  and  furniture, 
is  forfeited.' 

There  are  three  offences  against  the  policy   and  express  By  offences 
provisions  of  the  British  ship-registry  law,  through  due  or  ^^^^"^ 
other  of  which  a  British  vessel  may  be  forfeited, — the  intent  to  ^^®  registry- 
conceal  her  British  character  &om  any  person  entitled'  by 
British  law  to  inquire  into  the  same ;  the  intent  to  assume  a 
foreign  character ;  and  the  intent  to  deceive  any  person  entitled 
by  British  law  to  inquire  into  her  national  character  whilst 
making  such  inquiry  and  in  respect  thereof.    If  any  master  or 

»  17  &  18  Vict  c.  104,  §§  62,  63,  64.  M7  &  18  Vict.  c.  104,  §  108  no.  1. 

'  Ibid.  §  103  no.  3.  *  See  the  declaration  of  ownership 

>  Ibid,  §  103  no.   4,   §  38  ;   besides  required,  §  88. 
hongamisdemeanoar  in  him  who  makes  ^  Ibid.  c.  104,  §  52. 

or  proeores,   or  uses  it,  17  &  18  Vict.  7  As  to  such  officers,  see  17  &  18  Vict, 

c.  9h  9  0.  e.  104.  S§  19,  52,  102,  103,  105. 
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owner  of  a  British  ship  does,  or  permits  to  be  doile,  any 
matter  or  thing,  or  carries,  or  permits  to  be  carried,  any 
papers  or  documents  with  the  intent  to  commit  one  or  other 
of  these  offences,  the  ship  is  forfeited ;  and  the  master, 
if  privy  to  the  commission  of  such  offence,  is  guilty  of  a 
misdemeanour.^ 
Whomayenfoioe  For  the  purpose  of  enforcing  these  forfeitures,  any  ship 
e  o  ei  ore.  wholly  or  in  part  liable  thereto  may  be  seized  and  detained 
by  any  commissioned  officer  on  full  pay  in  the  military  or 
naval  service  of  Her  Majesty,  or  any  British  officer  of  customs, 
or  any  British  consular  officer,  and  may  be  brought  by  the 
same  for  adjudication  before  the  High  Court  of  Admiralty  in 
England  or  Ireland,  or  any  Court  having  Admiralty  jurisdiction 
in  Her  Majesty's  dominions.  And  any  such  officer,  acting  in 
pursuance  of  these  provisions  on  reasonable  grounds,  is  not 
liable  civilly  or  criminally  to  any  person  whatever  in  respect  of 
such  seizure  or  detention,  notwithstanding  the  sliip  is  not 
brought  before  the  Admiralty  Court  for  adjudication,  or,  being 
brought,  is  declared  not  to  have  incurred  any  forfeiture.' 
Within  the  ^^  ^^^  "  passenger -ship  **  clear  out  or  proceed  to  sea  without 

PMuengen*  Act    the  master's  having  first  joined  in  executing  the  bond  required 

by  the  Passengers'  Act,'  or  without  having  obtained  the 
certificate  of  clearance  required  by  that  Act  before  com- 
mencing the  voyage,^  and  again  before  putting  to  sea  after 
having  put  into  a  port  or  place  in  the  United  Kingdom  in  a 
damaged  state,"  such  ship  is  forfeited,  and  may  be  seized  by 
any  officer  of  customs,  if  found  at  any  time  within  two  years 
subsel^uent  thereto,  in  any  port  or  place  in  Her  Majesty's 
dominions.* 

*  17  &  18  Vict.  c.  104,  §  103  no.  2.  aggrievedi  and  make  such  otlier  order 

*  Ibid.  §§  103,  104.     Such  grounds  in  the  matter  as  may  seem  fit.     Ibid. 
must  be  shown  to  the  satisfS^tion  of  the  "  18  &  19  Vict.  c.  119,  §§  12,  63. 
iudge  or  court  at  the  trial  to  be  reason-  *  Ibid.  §  11. 

able,  otherwise  such  court  or  judge  may  »  Ibid.  §  50. 

award  costs  and  damages  to  any  i>arty  *  Ibid.  §  12. 
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"When  the  policy  which  induced  the  Legislature  of  this  policy  of  thh 
country  to  restrict  our  commerce  by  sea  chiefly  to  our  own 
ships,  the  building  and  repair  of  these  ships  chiefly  to  our  own 
carpenters,  and  the  manning  and  command  of  them  chiefly  to 
our  native  mariners,  was  abandoned,  the  purposes  for  which 
the  register  had  been  originally  instituted  then  ceased  to  exist.^ 


^  Mr.  Abbott,  after  referring  to  this 
accmmiUtion  of  restrictions  as  a  kind 
of  crowning  ^oty  to  the  reign  of  George 
the  Third,  says  of  the  r^stry  provisions 
theo  existing: — "They  have  been  often, 
and  upon  the  whole  perhaps  truly,  con- 
sidered beneficial  in  another  point  of 
view,  namely,  as  calculated  to  prevent 
the  conmnission  of  private  fraud  upon 
individiuls  ;  Imt  the  instances  in  which 
fair  and  honest  transactions  have  been 
rendered  unavailable  through  a  negli- 
gent  want  of  compliance  with  the  forms 
directed  by  these  and  other  statutes  re- 
quiring a  public  register  of  conveyances, 
isumIx  ihe  expedience  of  all  such  regula- 
tions, eomsidered  vrith  reference  to  private 
lenefit  only,  a  matter  of  question  and 
tomtrortrsy"  This  latter  admission  con- 
tinned  to  receive  the  most  painful  cor- 
roboration down  to  a  very  recent  date, 
from  the  instances  of  private  ruin 
wrought  hj  the  former  enactments. 

The  following  note  by  Mr.  Abbott 


is  of  sufficient  historical  interest  to  be 
transferred  to  this  place. 

"  The  registering  of  ships  appears  to 
have  been  first  introduced  into  practice 
in  this  country  by  the  Navigation  Act, 
12  Car.  2,  c.  18,  §  10;  A.D.  1660.  For 
it  is  not  mentioned  in  the  Navigation 
Ordinance  in  the  time  of  the  usurpation ; 
but  the  statute  of  Charies  the  Second 
only  requires  foreign  ships  British 
owned  to  be  registered.  The  statute  7  &  8 
W.  8,  c.  22,  §  17,  requires  British  or 
Plantation-built  ships,  British  owned, 
if  intended  to  be  employed  iu  the  Plan- 
tation trade,  and  also  prize  ships,  to  be 
registered.  And  ships,  for  which  Medi- 
terranean passes  were  wanted,  were  also 
registered,  in  consequence  of  a  regu- 
lation at  the  Admiralty,  although  a 
register  was  not  required  by  statute  for 
British  ships  employed  in  the  Mediter- 
ranean trade ;  as  we  learn  from  Reeves's 
History  of  the  Law  of  Shipping  and  Navi- 
gation, p.  423.  Louis  the  Fourteenth,  by 
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But  it  had  been  turned  in  the  meanwhile  to  a  use  quite  beside 
the  statute,  and  altogether  in  accordance  with  the  wants  and 
convenience  of  society,  which  is  now  become  the  recognised 
object  of  continuing  it  in  an  improved  condition.  The  existing 
register  is  the  appointed  record  of  title  to  property  in  British 
ships,  and,  except  for  the  ascertainment  of  the  national 
character  of  vessels  using  the  British  flag,  serves  no  other 
purpose. 

The  register  is  framed  under  a  definition  of  the  property  to 
which  it  is  to  apply,  the  property,  namely,  in  ships  which  are 
wholly  British  owned.*   It  is  founded  on  the  ascertainment,  first. 


an  Ordinance  dated  October  24,  1681, 
required  aU  his  subjects  to  make  a 
declaration  in  the  Admiralty  of  their 
residence,  of  all  ships  belonging  to 
them,  whether  built  in  France  or  foreign 
countries,  and  of  the  names  of  the 
several  part-owners,  who  were  to  be 
Frenchmen  only,  and  resident  in  France, 
in  order  to  preserve  the  privileges  of 
the  national  flag  to  his  own  subjects. 
See  Valin  on  the  French  Ordinance, 
tom.  i.  564,  &c.  The  first  article  of  the 
Hanseatic  Ordinance  of  1614,  prohibits 
the  building  of  ships  in  the  Hanse 
Towns  to  all,  except  Citizens  and  per- 
sons having  the  particular  permission 
of  the  magistrates  of  the  place.  An 
Act  of  Congress,  of  December  31, 
1792,  c.  1,  contains  regulations  for  re- 
gistering ships  in  the  United  States  of 
America,  the  greater  part  of  which 
correspond  almost  exactly  with  those  of 
our  statute  of  26  Geo.  3,  c.  60.  The 
national  privileges  of  trade  are  con- 
fined to  ships  belonging  to,  and  com- 
manded by  Citizens  of,  America,  and 
either  built  within  the  United  States, 
or  belonging  to  American  Citizens,  on 
May  16,  1789,  and  continually  there- 
after ;  or  taken  and  condemned  as 
prize  in  war  ;  or  forfeited  for  a  breach 
of  the  laws  of  the  United  States." 

The  particulars  of  this  note  have 
been  drawn  out  into  a  fuU  history,  for 
those  who  may  wish  to  consult  it  at 
greater  length,  by  Mr.  Holt,  (Holt's 
Law  of  Shipping) ;  and  those  who  wish 


to  contrast  with  it  the  results  of  our 
later  policy,  may  find  them  reviewed  in 
a  speech  by  "W.  S.  Lindsay,  M.P.,  in 
the  House  of  Commons,  on  March  1, 
1859.  Hansard's  Deb.  3d.  ser.  voL 
clii.  p.  1068. 

I  cannot  help  remarking  upon  the 
maritime  codes  of  the  Hanse  Towns 
since  they  are  quoted  here  in  support 
of  a  restrictive  policy,  that  anything 
more  narrow,  illiberal  and  selfish,  than 
the  policy  maintained  in  them  is  not  to 
be  found,  except  in  the  former  legisla- 
tion of  this  country ;  it  is  a  most 
unhappy  exhibition  of  the  corporate 
spirit  misapplied  ;  and,  be  it  observed, 
it  is  the  legislation  of  a  purely  com- 
mercial body. 

1  17  &  18  Vict.  c.  104,  §  18  &  19. 

The  provisions  of  this  Act,  relating 
to  the  registration  of  British  ships,  %.€., 
the  whole  of  the  Second  part,  sec. 
17—107,  apply  to  the  whole  of  Her 
Majesty's  dominions,  with  one  excep- 
tion, §  17. 

This  one  exception  is  British  India, 
which  is  still  subject  to  the  3  &  4  Yict. 
c.  56,  as  regards  all  ships  built  and 
trading  within  the  limits  of  the  East 
India  Company's  charter ;  and  the 
registration  of  such  ships  is  still  regu- 
lated, I  am  informed  by  the  autho- 
rities at  the  India  House,  by  Act  X. 
of  the  Governor-General  in  Council,  of 
the  year  1841,  passed  in  pursuance  of 
the  Imperial  statute  above  referred  to. 
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of  the  particular  ship,  identified  by  measurement,  description, 
name,  and  an  assigned  number ;  ^  and,  secondly,  of  the  indi- 
vidual owners,  and  their  connection  with  the  country  which 
entitles  them  to  hold  registered  property.'  The  register  itself, 
as  being  the  appointed  evidence  of  title,'  exhibits  a  description 
of  the  yessel,  copied  from  the  surveyor's  certificate,  and  the 
names  of  the  persons  in  whom  the  title  is  actually  vested  with 
absolute  power  of  disposal,  and  the  mortgages,  if  any,  which 
burden  the  whole,  or  any,  and  which  part  of  the  property.* 

The  theory  of  the  register  divides  the  ship  into  sixty-four 
parts  or  shares,  and  assumes  that  these  may  be  held  in 
sereralty  by  not  more  than  two-and-thirty  persons."  It  fixes 
the  minimum  firaction  of  property,  and  the  maximum  number  of 
owners  in  severalty,  that  can  appear  on  the  register.  No  person 
can  be  entitled  to  be  registered  as  owner  of  a  fraction  of  a 
share,  but  any  number  of  individuals,  not  exceeding  five,  and 
holding  jointly,  or  a  body  corporate,  may  form  but  one  person 
for  the  purpose  of  holding  and  conveying  one  or  more  shares. 

In  consequence  of  the  simplicity  thus  attained,  the  title  to 
this  description  of  property  is  so  obvious  as  to  be,  what  is 
popularly  called,  matter  of  eyesight.  But  as  this  record  of 
title  is  necessarily  local,  and  there  might  arise  a  wish  to  sell  or 
mortgage  the  property  at  a  distance,  certificates  of  sale  and  of 
mortgage  were  devised.*  This  certificate  in  effect  submits  the 
authentic  register,  with  all  its  contents  and  authority,  to  the 
ejes  of  the  distant  purchaser  or  mortgagee,  without  in  any  way 
withdrawing  it  from  those  who  choose  to  consult  it  at  the  home 
port;  it  serves  the  purpose  of  distant  sale  or  mortgage  by 
iTiAintAiTiiTig  the  authority  of  the  register,  both  at  home  and 
abroad,  in  its  unqualified  integrity  as  the  appointed  evidence  of 
title.  After  this  general  view  of  the  chief  points  connected 
with  the  registry  of  property  in  British  ships,  we  come  now  to 
the  particular  rules  which  must  be  observed  in  connection 
therewith  by  those  who  are  owners  or  registrars  of  such 
property. 

M7  A  18  Vict.  c.  104,  §  84,  36,  20,       a  small  fee,  ibid.  §  92. 
21,  22,  28,  24,  25,  40.  *  Ibid.  §  42,  43. 

«  Ibid.  I  35,  18,  38,  39.  '         »  Ilnd.  §  37. 

*  Open  to  inspection  on  payment  of         •  Ibid.  §  76 — 81. 
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THB  ooHDmoKs        The  Register  is  open  only  to  British  ships.*    A  British  ship 

OW  SXaiflTBATlOV.     . 

IS  a  vessel  which,  wherever  bmlt,  or  however  manned,  belongs 
AitoShips and    wholly  to  Owners  who  are,* — (I.)  Natural  bom  British  subjects, 

provided  that,  if  such  an  one  has  sworn  aUegiance  to  a  foreign 
sovereign,  he  shall  have  subsequently  taken  the  oath  of  alle- 
giance to  Her  Majesty,  and  shall  be,  so  long  as  he  is  such 
owner,  resident  in  some  place  within  Her  Majesty's  dominions, 
or  member  of  a  British  factory,  or  partner  in  a  house  actually 
carrying  on  business  in  the  United  Kingdom,  or  in  some  other 
place  within  Her  Majesty's  dominions; — (II.)  Persons  made 
denizens  by  letters  of  denization,  or  naturalised  by  or  pursuant 
to  any  act  of  the  Imperial  Legislature,  or  any  act  or  ordinance 
of  the  proper  legislative  authority  in  any  British  possession,  if, 
so  long  as  they  continue  to  be  such  owners,  they  are  resident 
in  some  place  within  Her  Majesty's  dominions,  or  members  of 
a  British  factory,  or  partners  in  a  house  actually  carrying  on 
business  in  the  United  Kingdom,  or  in  some  other  place  within 
Her  Majesty's  dominions,  and  have  taken  the  oath  of  allegiance 
to  Her  Majesty  subsequently  to  the  period  of  their  being  so 
made  denizens  or  naturalised ; — (III.)  Bodies  corporate  esta- 
blished under,  subject  to  the  laws  of,  and  having  their  principal 
place  of  business  in,  the  United  Kingdom,  or  some  British 
possession. 

Every  ship  coming  within  this  definition  must,  with  two 
exceptions,  be  placed  on  the  register.*  Without  a  certificate  of 
registration,  the  master  cannot  clear  out  for  sea  at  any  British 
port.*  Without  registration,  such  a  vessel  cannot  be  recognised 
as  a  British  ship."  The  eflect  of  this  is  to  deprive  the  owners 
of  all  benefit  from  the   statutory  provisions    limiting  their 


Eyer;  siieh  Ship 
must  be  Kegis- 
tcreoL 


1  17  &  18  Vict.  c.  104,  §  18,  19,  38, 
39,  66,  62,  81  no.  10,  §  103.  *  Ships ' 
shall  include  eveiy  description  of  vessel 
used  in  navigation  not  propelled  by 
oars  ;  ihid.  §  2. 

2  IluL  §  18.  See  ante,  p.  27,  n. « j 
p.  28,  n. ». 

8  17  &  18  Vict.  c.  104,  §  19.  Vessels 
already  registered  under  the  8  &  9  Vict, 
c.  89,  are  not  required  to  be  registered 
anew  under  this  Act ;  but  on  and  after 
the  first  of  May,  1855,  the  day  fixed 


for  the  new  statute,  §  3,  coming  into 
operation,  the  old  register  books  were 
closed,  and  separate  register-books 
assigned  for  all  such  vessels,  in  which, 
any  subsequent  dealing  with  the  pro- 
perty wUl  be  recorded  in  the  forms,  and 
subject  to  the  rules  of  the  Act  of  1854. 
See  Instructions  to  Registrars,  p.  7, 
issued  by  the  Commissioners  of  Customs 
with  the  approval  of  the  Board  of  Trade. 

*  Ibid.  §  19. 

»  lUd.  §  19. 
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T^ponsibility  in  certain  cases/  and  to  strip  the  ship  of  the 
proteclion  of  the  British  flag,  and  expose  her  to  forfeiture  for 
the  use  of  it  on  board,  and  for  the  assumption  of  the  British 
national  character.' 

The  two  classes  of  British  vessels  excepted  from  the  necessity  Exceptions. 
of  registration  are, — (I.)  Ships  not  exceeding  fifteen  tons 
burden,  employed  solely  in  navigation  on  the  rivers  or  coasts 
of  the  United  Kingdom,  or  of  some  British  possession,  within 
which  the  managing  owners  of  such  ships  are  resident;  and 
(II.)  Ships  not  exceeding  thirty  tons  burden,  and  not  having  a 
whole  or  fixed  deck,  and  employed  solely  in  fishing  or  trading 
coastwise  on  the  shores  of  Newfoundland,  or  parts  adjacent 
thereto,  or  in  the  GuK  of  St.  Lawrence,  or  on  such  portion  of 
the  coasts  of  Canada,  Nova  Scotia,  or  New  Brunswick,  as  lie 
bordering  on  such  guK.* 

To   obtain  registration,  application  must  be  made  by  the  Means  of  Regis- 
person  requiring  to  be  registered  as  owner,  or  by  his  agent    ^  °'*' 
appointed  in  writing  and  signed,  or,  if  such  owner  is  a  corporate 
body,  sealed  with  the  common  seal.^ 

For  the  purpose  of  identifying  the  ship  to  be  registered,  her  identification  of 
tonnage  must  be  ascertained  in  accordance  with  the  statutory  *^®  ^^*p* 
roles  by  the  appointed  surveyor,  and  the  particulars  of  her 
measurement  and  tonnage,  with  her  name,  build,  and  other 
details  of  description,  certified  by  him  to  the  registrar,  as 
pointed  out  in  the  form  issued  under  the  statute.**  Her  name 
and  home  port,  unless  the  vessel  is  a  pleasure  yacht  expressly 
exempted  by  the  Commissioners  of  Customs,^  must  be  painted 
on  a  conspicuous  part  of  the  stem,  in  yellow  or  white  letters, 
at  least  four  inches  in  length,  on  a  dark  ground ; '  and,  after 


»  17  A  18  Vict,  c  104,  §  516. 

s  /hid.  §  19,  106,  103. 

*  Ihid.  §  19.  And  if  the  owners  of 
gzich  »  Tessel  as  comes  within  either 
exception,  being  British  subjects,  na- 
tojralised  or  denizens,  tinnecessarily 
n^ri^ter  it,  it  was  held  under  the  8  &  9 
Vict  c-  89,  that  they  might  never- 
theless effectually  transfer  it  other- 
wise than  by  bill  of  sale,  Benyon  v. 
CnssweU,  12  Q.B.  899.  But  whether 
this  would  be  so  under  the  present 
■tatnte,  coupling  the  definition  of  ship 


in  §  2,  with  the  requirements  of  §  55, 
is  not  so  entirely  obvious  -as  to  bo 
without  doubt. 

4  Ibid.  §  35. 

5  Ihid.  §  36  ;  rules  for  measurement, 
§§  20—24,  and  18  &  19  Vict.  c.  91, 
§  14 ;  tonnage  so  ascertained  is  to  be 
deemed  her  tonnage  ever  after,  unless 
remeasured,  17  &  18  Vict.  c.  104,  §  26, 
27,  28. 

6  Under  the  18  &  19  Vict.  c.  91, 
§13. 

?  17  &  18  Vict.  c.  104,  §  34,  which 
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[chap.  n. 


Whether  Britiah 
Owned. 


Declaration  of 
Ownership. 


registration,  the  registered  tonnage,  and  the  number  of  her 
register,  must  be  deeply  carved,  or  otherwise  permanently 
marked  on  her  main  beam,  and  must  be  so  continued,  under 
the  penalty,  if  at  any  time  effaced,  of  such  ship  being  no  longer 
recognised  as  a  British  ship.^ 

Whether  the  vessel  thus  identified,  is  so  owned  that  she  and 
her  owners  are  entitled  to  be  on  the  register,  is  to  be  ascer- 
tained by  a  declaration  made  and  signed  by  each  owner  before 
registration,  and  by  the  production  of  evidence  in  accordance 
therewith  to  the  registrar.* 

This  declaration,  on  the  part  of  an  individual  owner,  must 
be  made  and  subscribed  by  him  in  presence  of  the  registrar  of 
the  port  of  registry,  if  the  declarant  is  resident  within  five  miles 
of  the  Custom-house  of  such  port ;  or,  if  not,  in  presence  of  any 
registrar  or  justice  of  the  peace,  and  must  be  attested  by  such 
registrar  or  justice  with  his  name  and  official  character.' 

As  regards  its  contents,  it  describes  the  ship  as  in  the 
surveyor's  certificate,  and  affirms  the  identity  of  the  ship  in 
question  with  the  ship  so  described,  and  the  general  correctness 
of  this  description ;  it  contains  a  statement  of  the  declarant's 
qualification  to  be  owner  of  property  in  a  British  ship  ;  and  of 
the  time  and  place  of  her  origin,  or,  if  the  vessel  is  foreign,  and 
the  particulars  of  her  origin  are  unknown  to  him,  a  statement 
that  they  are  unknown  to  him,  giving  also  her  foreign  name, 
and  (in  case  of  a  ship  condemned)  the  time,  place,  and  court  at 
and  by  which  she  was  condemned ;  it  contains  also  the  name  of 
the  master ;  the  number  of  shares  of  which  the  declarant  is 
entitled  to  be  registered  as  owner ;  and  a  denial  that,  to  the 
best  of  his  knowledge  and  belief,  any  unqualified  person  or 
body  of  persons  is  entitled  as  owner  to  any  legal  or  beneficial 
interest  in  the  ship,  or  any  share  therein.* 

In  the  case  of  a  body  corporate,  the  requisite  declaration 


prohibits  also  any  change  of  name  after 
registration,  or  concealment,  absence, 
or  avoidable  obliteration  thereof,  except 
for  the  purpose  of  escaping  capture, 
under  a  penalty  not  exceeding  100?. 
recoverable  from  the  owners  and  master 
respectively. 

»  17  &  18  Vict.  c.  104,  §  25;  and  see 
as  to  consequences  of  tliis,  §  106,  516, 


and  amie,  p.  68,  69. 

«  Ibid.  §  38,  39,  40. 

'  md.  §  38. 

M7  &  18  Vict  c.  104,  §  88,  and 
Form  B. ;  forms,  substantially  the  same, 
but  more  compactly  drawn,  and  adapted 
to  the  peculiarities  of  each  case,  have 
been  issued  by  the  Commiasioners  of 
Customs  to  the  registrars. 


»«^  •    —  - 
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mast  be  made  and  subscribed  in  presence  of  the  registrar  of 
the  port  of  registry  by  the  secretary,  or  other  duly  appointed 
public  officer  of  such  body  corporate,  and  be  attested  by  the 
registrar.*  In  stating  the  qualification  of  this  body  to  own 
such  property,  it  must  aver,  as'  fact,  that  the  corporation  is 
constitnted  under  Imperial  or  Colonial  Act,  or  by  Charter 
from  the  Crown,  and  that  it  is  subject  to  the  laws  of, 
and  has  its  principal  place  of  business  in,  the  United  King- 
dom or  some  British  possession.  In  other  respects  the 
declaration  is  the  same  as  that  which  is  required  of  an  indi- 
Tidoal  owner.' 

Evidence  in  support  of  the  declaration  of  ownership  must  be  Evidence  in 
produced  to  the  registrar,  consisting  of— (I.)  the  builder's  S''^^*^^**"" 
certificate,  stating  the  proper  denomination  of  the  ship,  her 
tonnage,  as  estimated  by  him,  the  time  and  place  at  which,  and 
the  name  of  the  person  for  whom,  she  was  built,  except 
in  the  case  of  a  foreign-built  ship,  where  it  is  declared 
that  these  particulars  are  unknown  to  the  person  of  whom 
they  are  required,  or  that  the  builder's  K;ertificate  cannot  be 
procured ; — (II.)  the  bill  or  bills  of  sale,  if  any,  under  which 
the  person  requiring  to  be  registered  derives  title ;  and  (III.) 
in  the  case  of  a  ship  condemned,  the  official  copy  of  such 
condemnation.' 

These  preliminaries  having  been  duly  complied  with,  the  WliewwgiBtcred. 
registrar  of  the  port  is  bound  to  place  the  ship  and  their 
owners  upon  the  register ;  ^  and,  as  the  law  stands  now,  this 
may  be  at  any  port  whatever,*  as,  afterwards,  the  register 
may,  upon  application,  be  transferred  to  any  other  port;' 
but  the  port  at  which  the  vessel  is  registered  for  the  time 
being,  is  her  port  of  registry,  port  to  which  she  belongs,  or 
home  port.' 

»  17  &  18  Vict  c.  104,  §  39.     The  c.  89,  §  10,  11,  registration  could  only 

■ame  optioii  of  subscribing  before  ano-  be  made  at  the  port  at,  or  near,  which 

ther  registrar,  or  a  justice  of  the  peace,  some,  or  one  of  the  owners,  resided. 
is  not  allowed  in  this  case,  as  in  that  *  17  &  18  Vict.  c.  104,  §  89,  90. 

of  so  individual  owner.  ^  Ibid.  §  83.     The  words  Ifojne  port, 

'  Ibid.  §  39,  and   Form  C. ;   arUe,  in  relation  to  the  rights  and  remedies 

p.  70,  n.  *.  of  persons  having  claims  for  repairs 

•  Ibid,  §  40.  done  to,  or  supplies  furnished  to,  or 

*  Ibid.  §  42.  for,  ships,  have  been  defined  by  the 
»  Ibid.  §  33.     By  the  8  &  9  Vict.  19  &  20  Vict.  c.  57,  §  8,  s&Qpost,  c.  iv. 


72 


THE   REGISTER. 


[chap.  H- 


THB    SK0I9TKH. 

Particnlars  on 
the  Register. 


Theory  of  the 
Register  thus 
formed. 


Law  of  th? 
Register. 


The  particulars  to  be  entered  on  the  register  are  selected  for 
two  purposes ; — for  the  identification  of  the  ship  (I.)  by  name  * 
and  port,  (II.)  by  tonnage,  build,  and  description,  as  given  in 
the  surveyor's  certificate,  and  (III.)  by  time  and  place  of  origin 
as  stated  in  the  declaration  of  ownership ; — and  for  the  ascer- 
tainment of  her  owner,  or  owners,  and  the  exact  extent  of  the 
interest  vested  in  such." 

The  theory  of  the  register  is  necessarily  artificial  and  also 
restrictive,  in  order  to  avoid  the  complexity  of  fractional  details. 
It  divides  the  ship  into  sixty-four  shares,  and  restricts  the  number 
of  registered  owners  to  thirty-two.  The  ownership  of  any  firac- 
tion  of  a  share  cannot  be  separately  placed  on  the  register;  but 
any  number  of  persons  not  exceeding  five,  may  be  recorded  as 
joint-owners  of  a  share  or  shares ;  and  such  joint-owners  hold 
and  convey  as  one  person.  A  corporate  body  is  one  person  in 
law  and  on  the  register,  and  appears  there  by  its  corporate  name.* 

The  law  of  the  register  is  the  simplest  possible.  Although 
trusts  of  ship-property  are  not  only  not  prohibited  but  actually 
occasioned  by  the  statute;  yet,  for  the  purposes  of  the  register, 
the  purposes,  i.«.,  of  title  and  transfer,  trusts  do  not  exist.* 
Again,  none  of  all  the  relations  whereby  men  in  society  com- 
plicate their  rights  and  interests,  can  find  admission  on  this 
public   record   of  title.*     All  property,  which   appears  there. 


*  Where  the  name  of  the  sliip  was 
City  of  Broxelles,  and  it  appeared  on 
the  register  as  City  of  Brussels,  the 
identity  of  the  ship  with  the  vessel  on 
the  register  being  apparent,  the  regis- 
tration of  a  mortgage  was  not  thereby 
vitiated,  Bell  v.  The  Bank  of  London, 
28  L.  J.  (Ex.)  116. 

*  17  &  18  Vict.  c.  104,  §  42. 

»  Ibid.  §  37.  *  Ibid.  §  43. 

*  I  am  aware  that  Mr.  Dowdeswell, 
in  his  valuable  notes  to  the  Act,  sui 
§  37,  doubts  whether  this  object  has 
been  attained  by  the  Legislature,  and 
seems  to  think  that  evidence  ab  extra 
is  admissible  to  show  concerning  joint 
o^vners,  what  does  not  appear  on  the 
register,  that  they  are  partners,  for  in- 
stance, which  in  the  case  of  death 
might  perplex  the  title.  But  no  one,  I 
8ul)mit,  who  reads  the  Second  Part  of 


the  Merchant  Shipping  Act  with  care, 
or  even  §  87  alone,  can  escape  the  con- 
clusion that  the  register  framed  upon 
these  provisions,  so  far  from  being  a 
mere  catalogue  of  all  persons  holding 
property  in  a  British  ship,  in  every 
diversity  of  character  with  which  they 
may  have  clothed  themselves,  is  a  list 
of  representatives,  selected  under  a 
system  which  defines  their  number, 
and  creates  their  character  and  func- 
tions, and  subjects  them  to  the  exclu- 
sive law  of  the  register.  It  seems  to 
me  that  no  room  is  left  for  any  of  those 
accidents  attending  men  in  society, 
which  would  import  the  rules  and  prin- 
ciples of  a  different  law.  Tlie  Com- 
missioners, in  Circular,  No.  98,  to 
registrars,  say,  that  the  registrar  cannot 
be  required  to  enter  on  the  register  the 
names  of  transferees,  with  the  addition 
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is  seen  to  be  vested  in  individual  units  who  hold  and  convey 
in  severalty ;  the  title  of  each  individual  unit  is  absolute ; 
and  the  transfer  of  the  property  is  reduced  to  the  simplest 
form.* 

The  registration  of  mortgages  operates  no  modification  of 
the  title,  this  being  left  as  absolutely  in  the  registered  owner 
as  before ; '  but  it  secures  for  the  mortgagee  a  right  to  the 
extent  of  his  registered  incumbrance  against  any  subsequent 
purchaser,  or  the  mortgagor's  execution  creditor,  or  assignees 
in  bankruptcy,  with  a  statutory  power  of  sale  over  the  property.* 
When  the  mortgage  is  discharged,  the  registrar  is  bound,  on  the 
production  of  the  mortgage-deed,  with  a  receipt  for  the  mortgage 
money  indorsed  thereon,  duly  signed  and  attested,  to  enter  such 
discharge  on  the  register.^ 

To  maintain  the  woiiii  of  the  register  as  a  record  of  existing  integrity  of  the 
title,  all  transfers  of  any  share  or  shares  by  bill  of  sale,  and  ^^*®'* 
transmissions  by  operation  of  law  as  in  case  of  marriage,  death, 
bankruptcy,  or  insolvency,  when  the  transfer  or  transmission 
is  to  a  person  qualified  to  be  owner  of  property  in  a  British 
ship,  are  required  to  be  registered ;  *  and  it  is  declared  that  the 
absolute  power  of  disposal,  subject  to  any  rights  and  powers  ap- 
pearing by  the  register-book  to  be  vested  in  any  other  party,  is 
in  the  person  who  appears  there  as  owner  of  the  property.*    The 


of  *  co-partners,'  or  to  receive  any  bill 
of  sale^  in  which  the  transfer  is  made 
to  persons  as  'co-partners,*  though  the 
parties  consent  to  the  word  'joint- 
owners^  being  inserted  in  the  register 
in  lien  of  'co-partners.*  At  p.  20  of 
their  Instmctions  to  Begistrars,  the 
Commissioners  say,  the  registrar  will 
obserre  that  the  former  Act  (8  &  9 
Vict,  c  89)  permits  partners  to  be 
registered  as  joint-owners,  and  trustees 
of' a  joint  stock  company  to  be  regis- 
teicd  as  such,  while  the  Merchant 
Shipping  Act  of  1854  declares  that  an 
incorporated  company  may  be  regis- 
tered in  its  corporate  name,  but  forbids 
the  r^istry  of  any  trust,  and  makes  no 
provision  for  the  entry  of  partners. 
The  T<^istrar,  they  add,  will  have  no 
difficulty  in  applying  this  system  to 
where  persons  have  been  regis- 


tered as  partners  or  trustees  before  the 
passing  of  the  Merchant  Shipping  Act 
of  1854,  and  a  change  takes  place  in 
the  trusteeship  or  partnership.  In  such 
an  event  the  surviving  or  continuing 
trustees  or  partners  will  be  considered 
as  absolute  owners,  and  the  shares  will 
be  dealt  with  according  to  the  rules  of 
the  new  register.  By  the  18  &  19 
Vict.  c.  91,  §  11,  any  bill  of  sale,  &c., 
in  form,  or  particulars  other  than  those 
prescribed  by  the  Act  of  1854,  shall 
not  be  registered  without  the  express 
direction  of  the  Commissioners  of  Cus- 
toms. See  posty  p.  75,  n.  * 
»  17  &  18  Vict.  c.  104,  §  87,  43,  55. 
*  Ihid.  §  70,  43,  55,  66, 

Ibid.  §  43,  70,  71,  72 ;  ante,  p.  89. 

Ibid,  §  68. 

Ibid.  §  57,  60. 

Ibid.  §  43. 


1 

4 
6 
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registration  of  mortgages,  on  the  other  hand,  is  left  to  the  option 
of  the  mortgagee,^  but  the  advantage  is  too  great  to  be  neglected. 

The  order  of  registration,  both  in  respect  of  transfers  and  of 
mortgages,  is  to  be  the  order  in  which  they  are  produced  to  the 
registrar,  who,  when  the  entry  upon  the  register  has  been  made, 
is  required  to  notify  that  fact  with  the  date  and  hour  thereof 
under  his  hand  on  the  instrument  of  transfer  or  mortgage.'  It 
is  observable,  however,  that  only  in  respect  of  mortgages  is 
there  a  provision  expressly  giving  them  priority  in  the  order  of 
their  registration,*  and  the  reason  lies  in  the  diiFerence  of 
operation  which  distinguishes  that  instrument  from  the  other ; 
for  the  registration  of  a  bill  of  sale,  passes  the  title  to  the 
transferee,*  and  any  second  bill  of  sale,  from  the  former 
owner,  whatever  be  the  date  of  it,  no  longer  accords  with  the 
title  exhibited  on  the  register,  and  cannot  therefore  be  entered. 
The  sole  disposing  power  is  thenceforth  vested  in  the  new 
transferee  by  a  provision  which  is  indispensable  to  the 
integrity  and  value  of  the  register  as  the  appointed  evidence 
of  title.' 

This  integrity  of  the  register  being  of  the  utmost  importance 
to  society,  it  is  of  equal  moment  that  the  keeper  of  it  should 
use  caution,  and  refuse  to  make  any  entry,  save  upon  such 
evidence  only,  as,  being  within  the  requirements  of  the  Act, 
would  satisfy  a  court  of  justice.* 

The  statute  requires  of  transferees,  whether  individuals  or 
bodies  corporate,  and  persons  taking  shares  by  transmission,  a 
declaration  of  ownership  similar  in  contents  to  that  which  has 
been  already  described  on  the  original  registration  of  the  ship, 
with  an  additional  statement  therein,  when  the  shares  are 
transmitted,  of  the  manner  in  which,  and  the  person  to  whom, 
such  title  has  accrued.'  This  statement  concerning  the  accrual 
of  the  title  constitutes  the  whole  of  the  declaration  required  of 
a  person  claiming  title  to  a  mortgage  by  transmission.' 


1  17  &  18  Vict.  c.  104,  §  66. 

«  Ibid.  §  67,  67. 

»  Ibid.  §  69.  *  Ibid.  §  43. 

«  Ibid.  §  57, 43.  If  the  biU  of  sale  was 
invalid,  the  registration  of  it  is  a  mere 
nullity ;  Orr  v.  Dickinson,  28  L.  J. 
(Ch.)516;  iJohns.  1,  S.  C. 


•  The  wilful  production  of  any  false 
statement,  concerning  any  title  to,  or 
interest  in,  a  ship  or  shares,  to  a  regis- 
trar, Is  a  misdemeanour,  18  &  19  Yiot. 
c.  91,  §  9. 

M7  &  18  Vict.  c.  104,  §  66,  68. 

•  lind.  §  74. 
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Wiih  respect  to  all  instruments  purporting  to  deal  with  the 
property,  and  all  statutory  declarations  relating  thereto,  one 
observation  holds  true,  that  in  each  there  must  be  at  least  such 
a  description  of  the  ship  as  is  sufficient  to  identify  her,  and 
that  in  so  far  as  title  must  be  set  out,  there  should  be  a  perfect 
accord  therein  with  the  existing  state  of  the  title  on  the  register.* 

In  the  case  of  a  transfer,  whether  of  shares  or  of  a  mortgage, 
the  instrument  in  due  form,*  and  properly  attested,  must  be 
produced,  and  the  execution  of  it  by  him  who  is  owner  on  the 
register  must  be  proved  by  some  one  capable  of  proving  the 
requisite  facts,  but  that  need  not  be  the  attesting  witness.' 

When  there  has  been  a  transmission  of  shares,  or  of  a 
mortgage  on  shares,  by  operation  of  law,  as  in  case  of  the 
marriage,  death,  insolvency,  or  bankruptcy,  of  the  registered 
owner,  evidence*  must  be  produced  of  the  identity  of  such 
owner  with  the  person  under  whom  title  is  claimed ;  of  the 
marriage  of  that  person  with  the  claimant,  which  may  be 
proved  by  parol,  or  by  a  certified  copy  of  the  register  together 
with  evidence  of  identity  of  the  person ;  *  or  of  the  death  of 
such  person,  and  appointment  of  the  claimant  to  be  his  executor 
or  administrator,  which  may  be  by  probate  of  the  will,  or  letters 
of  administration  with  or  without  a  will  annexed,  or  in  either 
case*  the  Act  book  from  Doctors'  Commons,^  or  a  certified 
copy  of  the  same ; '  or  of  the  insolvency,*  or  bankruptcy,"  of 


»  17  &  18  Vict.  c.  104,  §55,  48. 

«  Ibid.  §  55,  73.  By  the  18  &  19 
Vict.  c.  91,  §  11,  it  is  provided  that, 
"  in  any  case  in  which  any  bill  of  sale, 
mortgage,  or  other  iDstrument  for  the 
disposal  or  transfer  of  any  ship,  or 
any  share  or  shares  therein,  or  of  any 
interest  ti^ierein,  is  made  in  any  form, 
or  contains  any  particulars,  other  than 
the  form  and  particulars  prescribed  and 
approved  for  the  purpose,  by  or  in 
pursnaoce  of  the  Merchant  Shipping 
Act,  1854,  no  registrar  shall  be  re- 
quired to  record  the  same  without  the 
express  direction  of  the  Commissioners 
of  Her  Majesty's  Customs." 

»  17  A  18  Vict.  c.  104,  §  57,  73,  526 ; 
and  see  17  &  18  Vict.  c.  125,  §  26 ; 
taUfj  p.  32. 


*  17  &  18  Vict.  c.  104,  §  59,  75. 

•  Ibid.  §  59  ;  Hemmings  v.  Smith, 
4  Doug.  38  ;  Birtv.  Barlow,  lid.  172; 
Alison's  Case,  R.  &  R.  C.  C.  109. 

^  Und.  §  59  ;  Pinney  v.  Pinney,  8 
B.  &  C.  335  ;  Kempton  v.  Cross,  Rep. 
temp.  Hardw.  108. 

7  Cox  V.  Allingham,  Jacob  R  514 ; 
Kempton  v.  Cross,  supra;  Elden  v, 
Keddell,  8  East,  187. 

»  14  &  15  Vict.  c.  99,  §  14  ;  Dorrett 
V.  Meux,  15  C.  B.  142  ;  Davis  v.  V7il- 
liams,  13  East,  232. 

»  1  &  2  Vict.  c.  110,  §  105 ;  see  also 
§  46  of  the  same  statute,  and  the  diffi- 
culty raised  upon  the  language  of  that 
and  of  §  105  ;  Jackson  v.  Thompson, 
2  Q.  B.  887,  894 ;  2  Taylor,  Ev.  1200. 

w  12  &  13  Vict.  c.  106,  §  236. 
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Altered  identity 
of  Ship. 


Port  of  registry 
changed. 


Local  nature  of 
the  Register. 


such  person  respectively,  which  may  be  by  production  of  the 
original  proceedings  under  the  seal  of  the  Court,  or  of  copies 
of  the  same  purporting  to  be  under  such  seal,  and,  in  the  case 
of  insolvent  proceedings,  purporting  also  to  be  signed  by  the 
officer  in  whose  custody  the  same  shall  be,  or  his  deputy, 
certifying  the  same  to  be  true  copies  of  such  proceedings ;  and 
no  further  proof  of  such  seal  or  signature  is  required.^ 

If,  by  reason  of  alterations,  the  ship's  identity  is  so  far 
destroyed  that  she  no  longer  corresponds  with  the  particulars 
of  tonnage  and  description  on  the  register,  such  alteration 
must  be  registered  on  the  evidence  of  the  surveyor's  certificate  ;" 
or,  if  required,  a  ship  may  be  registered  anew,  either  in  case  of 
such  alteration  as  destroys  her  identity,'  or  in  case  of  any 
change  of  ownership  ;*  and  the  ship  will  no  longer  be  recog- 
nised as  a  British  ship,  if,  after  being  so  altered,  registry 
anew,  or  of  such  alteration,  is  not  procured  at  the  earliest 
opportunity.* 

The  register  thus  completed  may  be  transferred  afterwards 
to  another  port,  so  as  to  make  the  latter  the  port  of  registry ; 
but  for  this  purpose  an  application  to  the  registrar  must  be 
made  in  witing  by  aU  parties  appearing  on  the  register  to  be 
interested  in  her  as  owners  or  mortgagees,  and  subscribed  in 
the  presence  of  the  registrar  of  the  existing  port  of  registry 
by  those  of  the  applicants  who  reside  within  five  miles  of  the 
Custom  House  of  such  port,  and  by  the  others  before  any 
neighbouring  registrar  or  justice  of  the  peace.  Upon  the 
delivery  of  this  application,  and  of  the  certificate  of  registry 
to  the  registrar,  he  is  required  to  take  steps  for  the  transfer 
of  the  register  to  the  port  desired.*  But  such  transfer  when 
made,  still  leaves  the  rights  of  all  parties  in  every  way 
unaflfected.' 

From  this  it  appears  that  the  register  is  eminently  local,  and 
hence  sprang  the  device  of  certificates  of  mortgage  or  sale, 
which  now  claim  our  attention. 


*  Ante,  p.  75,  notes  •  and  *°. 
>  17  &  18  Vict.  c.  104,  §  84. 
»  Ibid,  §  86. 

*  Ibid.  §  88. 

«  IMd.  §  87,  84,  85,  106,  516,  and 
anUj  p.  68,  69. 


8  Ibid.  §  88,  89,  90,  91.  It  suffices 
if  the  delivery  of  the  certificate  is  to 
the  registrar  of  the  old  or  new  port. 
18  &  19  Vict.  c.  91,  §  12. 

7  17  &  18  Vict.  c.  104,  §91. 
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A  registered  owner,  who  is  desirous  of  mortgaging  his  shares  obrtifioatm  of 
or  selling  the  ship  out  of  the  country  or  possession  in  which  ^""  "" 
the  port  of  registry  is  situate,  may,  upon  application  to  the 
registrar  of  such  port,  obtain  a  certificate,  in  the  nature  of 
a  power  of  attorney,  containing  all  the  information  combined 
with  all  the  authority,  and  omitting  none  of  all  the  advan- 
tages of  the  register  itself/  Provision  is  made  in  case  of 
the  loss,  or  obliteration  of  this  document  for  the  issue  of  a 
new  instrument,  or  the  doing  of  all  other  acts  proper  to  be 
done  under  the  circumstances,  whether  the  power  has  or  has 
not  been  exercised  previously;'  and  for  the  revocation  of  the 
power  at  the  desire  of  the  owner,  whenever  the  place  or  places 
in  which  it  was  to  be  exercised  have  been  specified/ 

The  conditions  of  the  issuing  of  any  certificate  are  these  : —  Gonditions  on 
the  entry  on  the  register  of  the  names  of  the  attomies  to  ^  ^^'^^ 
exercise  the  power, — of  the  maximum  of  the  charge  to  be 
created,  or  minimum  of  the  price  to  be.  accepted,  if  any  sum 
at  all  is  to  be  fixed  in  either  case, — of  the  specific  place,  or 
places,  where  the  power  is  to  be  exercised,  or  that  it  is  to  be 
exercised  anywhere, — and  of  the  limit  of  time  within  which  it 
may  be  exercised/ 

These  entries  upon  the  register  while  they  so  far  define  the 
extent  of  the  power  to  be  sent  abroad,  are  obviously  intended 
for  the  protection  of  any  person  within  reach  of  the  register 
and  disposed  to  have  dealings  with  the  owner  at  home/ 

Two  conditions  of  a  restrictive  character  remain,  and  they 
are  these : — that  no  certificate  shall  authorise  the  exercise  of 
the  power  thereby  given, — within  the  United  Kingdom,'  or  any 
British  possession  in  which  the  port  of  registry  happens  also 
to  be — or  by  any  person  who  is  not  named  in  the  certificate/ 

Every  mortgage  effected  under  this  power,  if  the  power  has  Mortgage  effected 
been  exercised  in  accordance  with  the  directions  of  the  instru-      ^"^^  "' 
ment,  must  be  indorsed  on  the  certificate  by  a  registrar  or 
British  consular  officer ;  it  thereupon  has  priority,  first,  over  all 

>  17  &  18  Tict.  c  104,  §  76,  79,          »  See  Cato  u  Irving,  5  De  G.  &  S.  210. 

80,  81.  •  **  The  United  Kingdom  shall  mean 

2  lUd.  §  82.  Great  Britain  and  Ireland/*    17  &  18 

»  Ibid,  §  88-  Vict.  c.  104,  §  2. 

<  /Wd.  §  77.  ^  Ilnd,  §  78, 
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mortgages  of  the  same  property  made  otherwise  than  under 
this  power,  and  subsequently  to  the  date  of  the  entry  of  the 
certificate  on  the  register ;  and,  secondly,  in  the  order  of  the 
date  of  indorsement  on  the  certificate  relatively  to  all  mort- 
gages so  indorsed,  and  irrespective  of  the  date  of  the  instrument 
or  any  notice,  express,  implied,  or  constructive;  and  in  all 
other  respects  clothes  the  mortgagee  with  the  same  rights, 
powers,  and  liabilities  as  a  mortgagee  on  the  register.^ 

Such  a  mortgage,  if  bond  fide  made,  is  not  liable  to  be 
impeached  by  reason  of  the  donor  of  the  power  having  died 
before  its  exercise  ;  nor  by  reason  of  the  prior  bankruptcy  or 
insolvency  of  the  donor,  if  the  mortgagee  was  without  notice, 
and  the  certificate  specified  the  place  or  places  where,  and  the 
time,  not  exceeding  twelve  months,  within  which  the  power 
was  to  be  exercised.* 

The  discharge  of  a  mortgage  may  be  indorsed  on  the  cer- 
tificate by  a  registrar  or  a  British  consular  ojB&cer.  And  on 
delivery  of  the  certificate  to  the  registrar  at  the  port  of  registry, 
the  same  is  to  be  cancelled,  and  entry  of  such  cancellation 
made  on  the  register ;  and  any  unsatisfied  mortgage  remaining 
indorsed  on  the  certificate  at  the  time  of  cancellation,  is  to  be 
entered  on  the  register,  so  however,  as  to  preserve  the  rights 
of  priority  which  attach  to  it.* 
Skle  effected  A  certificate  of  sale  can  only  be  granted  for  the  sale  of  an 

entire  ship,  and,  if  granted,  the  power  thereby  given  must  be 
exercised  in  conformity  with  the  directions  in  the  certificate.^ 
Any  sale,  in  such  exercise  of  this  power,  bond  fide  made  to 
a  purchaser  for  valuable  consideration,  is  not  liable  to  be 
impeached  by  reason  of  the  donor  of  the  power  having  died 
before  its  exercise ;  nor  by  reason  of  the  prior  bankruptcy  or 
insolvency  of  the  donor,  if  such  purchaser  was  without  notice, 
and  the  certificate  specified  the  place  or  places  where,  and  the 
time,  not  exceeding  twelve  months,  within  which  the  power  was 
to  be  exercised.* 

If  the  sale  is  to  a  person  qualified  to  own  a  British  ship, 
the  same  law,  of  transfer  by  biU  of  sale,  compulsory  regis- 

M7  &  18  Vict.  c.  104,  §  80.  a  milUty,   Orr  v.  Dickinson,  28  L.  J. 

2  Ibid.  »  Ibid.  (Ch.)  516. 

*  Default  therein  makes  tlie  transfer  *  17  &  18  Vict.  c.  104,  %  81. 


thereunder. 


CHAP.  n.l  THE   REGISTER  AFTER   SUCH   SALE. 

•  •  a 
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tration  with  the  declaration  of  ownership  preliminary  thereto, 
applies  to  this  as  to  ordinary  cases  of  purchase  by  a  British 
ovmer,  except  that  the  registration  required  in  this  case  is  of 
the  ship  anew,  subject  to  all  the  mortgages  appearing  on  the 
certificate,  without  however  the  necessity  of  having  her  re-sur- 
veyed.* The  effect  of  this  is  to  close  the  old  and  to  open  a 
new  register  for  the  vessel  without  affecting  any  registered 
incumbrances  remaining  unsatisfied  at  the  time  of  the  sale. 

But  if  the  sale  is  to  a  person  who  is  not  qualified  to  be  owner 
of  a  British  ship,  it  is  required  that  the  bill  of  sale,  the  certifi- 
cate of  sale,  and  the  certificate  of  registry,  be  produced  to  a 
registrar  or  British  consular  officer,  in  order  that  he  may  make 
the  necessary  entries  for  closing  the  register,  except  in  so  far 
as  relates  to  any  unsatisfied  mortgages  on  the  register,  and  that 
he  may  retain  the  certificates  of  sale  and  registry.  In  case  of 
default  in  the  production  of  these  documents,  the  purchaser  is 
considered  by  British  law  as  having  acquired  no  title  to,  or 
interest  in,  the  ship  ;  and  the  donor  and  attomies  of  the  power 
are  liable  to  a  penalty  not  exceeding  1002.  each.' 

Provision  is  made*  for  closing  the  register  also,  in  other  RegiBter doaed. 
cases  than  that  just  referred  to,  upon  information  of  the  owner, 
and  delivery  up  of  the  certificate  of  registry  in  case  of  a 
transfer  to  a  person  not  qualified  to  own  a  British  ship  ;  and 
also  in  case  she  is  actually  or  constructively  lost,  taken  by 
the  enemy,  burnt,  or  broken  up ;  and  such  information  and 
delivery  of  the  certificate,  unless  it  is  lost,  is  required  of  the 
owner  and  master  respectively,  under  a  penalty  not  exceeding 
lOOL 

If  property  in  a  British  ship,  or  share  therein,  happens  by  Transmiuion  to 
the  death  of  the  owner,  or  marriage  of  a  female  owner,  to  be  ^^n. 
transmitted  to  a  person  not  qualified  to  hold  such  property,  he 


» 17 1  IS  Vict,  c  104,  §  81/65,  56,  57. 

<  Ibid,  S  81.  It  is  observable  that 
the  vae  of  a  bill  of  sale,  without,  how- 
erer,  specifying  any  particuhir  form, 
is  here  impliedly  compulsory,  al- 
though the  pmchaser  is  not  a  person 
qaalified  to  own  a  British  ship.  When 
this  section  is  compared  with  sections 
53  and  55,  the  contrast  in  this  respect 
is  remarkable.      But  the  observations 


quoted  in  c.  i.  from  Lord  Stowell  will 
recur  to  the  reader,  that  "a  bill  of 
sale  is  the  universal  instrument  of 
transfer  of  ships  in  the  usage  of  all 
maritime  countries,  and  that  which  the 
maritime  law  in  transactions  of  that 
nature  expects."  The  Sisters,  5  C.  Rob. 
Ad.  155,  159  ;  The  Eliza  Cornish,  2 
Jur.  N.  S.  738,  739. 
»  17  &  18  Vict  c.  104,  §  53. 
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may  apply  for  an  order  of  sale,  to  the  Court  of  Chancery,  in 
England  or  Ireland,  or  the  court  of  Session  in  Scotland,  or 
the  court  of  principal  civil  jurisdiction  in  any  British  posses- 
sion, according  as  the  ship  is  registered  in  one  country  or 
another.  It  is  in  the  discretion  of  such  court,  in  accordance 
vdth  the  law  of  the  country,  to  make  or  refuse  the  order,  to 
annex  terms  or  conditions,  to  require  all  such  evidence  as  it 
may  think  fit,  and  generally  to  act  in  the  matter  as  the  justice 
of  the  case  requires/  The  application  must  be  made  within 
four  weeks,  or  such  further  time  as  the  court  may  allow,  not 
exceeding  one  year,  from  the  date  of  the  death  or  marriage ; 
otherwise  such  property  is  forfeited  to  Her  Majesty/  But  if 
the  order  to  sell  is  made,  the  nominee  or  nonunees  of  the 
court  are  invested  with  the  powers  of  the  registered  owner  to 
do  all  things  necessary  for  the  perfecting  of  the  sale  and 
transfer  of  such  property.' 


THB  OBRTinOATS 
or  BBGISTBT. 


We  have  reserved  till  now  any  particular  mention  of  the 
certificate  of  registry.  This  document,  at  one  time  the  chief 
record  and  principal  evidence  of  title  when  the  register  for  that 
purpose  performed  only  a  provisional  and  transitory  function,* 
is  now  nothing  more  than,  by  the  name  it  purports  to  be,  a 
certificate  that  a  ship,  identified  by  all  the  details  supplied  by 
her  name  and  port,  and  the  contents  of  the  surveyor's  certifi- 
cate and  declaration  of  ownership,  commanded  by  a  particular 
master,  and  owned  by  the  persons  in  the  proportions  indorsed 
on  the  back  of  this  document,  has  been  duly  registered  accord- 
ing to  law.^  Its  fimction  is  confined  to  the  practical  purposes 
of  the  navigation  of  the  ship,  being,  as  it  seems,  the  authentic 
evidence,  to  such  of  Her  Majesty's  officers  as  are  entitled  to 
interfere  in  these  matters,  of  her  national  character,  and  her 


»  17  &  18  Vict.  c.  104,  §  62. 

»  Ihid.  §  64,  103. 

»  IMd.  §  68. 

4  Under  the  8  &  9  Vict.  c.  89,  §  38, 
39,  a  bill  of  sale  was  valid  from  the 
time  at  which  it  was  entered  on  the 
register  against  all  except  subsequent 
purchasers,  who  should  first  procure 
their  bill  of  sale  to  be  indorsed  on  the 
certificate  of  registry.      Thirty  days, 


however,  from  the  time  of  such  entry 
on  the  register,  or  from  the  time  of  the 
ship's  arrival  in  port,  in  case  she  were 
at  sea  when  the  entry  was  effected, 
were  allowed  the  first  purchaser  to  pro- 
cure the  indorsement,  during  which 
time  priority  over  him  could  not  be 
obtained  by  any  subsequent  purchaser. 
*  17  &  18  Vict.  c.  104,  §  44. 
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■ 

compliance  with  the  law,  and  besides,  a  ready  means  of  informa- 
tion in  any  quarter  of  the  globe,  as  to  who  are  some  of  the 
responsible  persons  when  penalties  have  been  incurred  in 
connection  with  the  ship.* 

For  securing  that  object,  detention  of  this  document,  from  Improper  deten- 
the  person  for  the  time  being  entitled  to  the  custody  of  it  for  fixate  of  registry. 
the  purposes  of  the  lawful  navigation  of  the  ship,*  by  any  one, 
althongh  an  owner  or  otherwise  interested  in  the   ship,   is 
forbidden,  under  a  penalty  not  exceeding  1002.,  unless  reason- 
able cause,  for  the  detention  is  proved,  to  the  satisfaction  of 
any  justice,  or  court,  before  whom  the  offender  is  brought.' 
The  sufficiency  of  the  cause  for  detention  may  depend  on 
the  urgency  of  the  reason  for  the  demand,  if  known  at  the 
time  of  the  refusal ;  but  if  a  ship's-husband,  having  a  secret 
intention  to  dismiss  the  master,  simply  demand  the  certificate, 
the  master  is  not  liable  to  be  convicted  under  this  section,  for 
refusing  to  give  it  up,  he  continuing  master,  and  his  vessel 
undischarged,  at  the  time.^ 
That  it  may  effectually  serve  the  various  purposes  referred  Indoraement  of 

.  ,  -  If  A.         '  'jxi.      changes  required. 

to,  every  change  of  owners,  or  of  master,  is  required  to  be  »  -^ 
indorsed  on  this  certificate ;  the  former,  under  a  penalty  not 
exceeding  lOOZ.,  if  the  master  fails  to  deliver  it  for  the  purpose 
of  such  indorsement  to  the  registrar  at  the  port  of  registry,  or 
to  the  registrar  advised  of  such  change  at  any  British  port  at 
which  he  shall  first  arrive ;  and  the  latter,  under  pain  of  such 
master,  whose  name  is  not  so  indorsed,  not  being  admitted 
by  the  officers  of  Customs,  at  any  British  port,  to  do  any  act 
as  the  master  of  a  British  ship  in  the  meantime.'  If  the 
identily  of  the  ship  has  been  affected  by  alterations,  a  corre- 
sponding alteration  should  appear  in  this  document,  unless  a 
new  certificate  of  registry  be  substituted/ 
In  case  this  certificate  is  worn  out,  obliterated,  or  damaged,  f®"®^^  of  c<aii- 

°         ficate  of  registiy. 

'  As  to  the  function  of  this  docu-  prior  statutes,  Bowenv.  Fox,  lOB.  &C. 

ment,  17  &  18  Vict  c.   104,  §  50,   19,  41 ;  Gibson  v.  Ingo,  6  Hare,  162. 

4d,  40  ;    officers  entitled  to  interfere,  '  By  warrant,  17  &  18  Ylct.  c.  104> 

ibid.  §  19,  52,  102,  103,  105  ;  responsi-  %  50. 

Wity  <rf  owners,  ihid,  %  100,  105.  *  Arkle  v,  HenzeU,  27  L.  J.  (M.  C.) 

*  "Or  from  any  registrar,  officer  of  110. 

the  costoms,  or  other  person  legally  •  17  &  18  Vict  c.  104,  §  45,  46. 

entitled    to    require    delivery  of  it,"  *  Ilnd,  §  84. 
1 50.  See,  as  to  its  detention  under  the 
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ProYisional  certi- 
ficates. 


Illegal  use  of  a 
certificate  of 
registry. 


provision  is  made  for  its  being  delivered  up,  and  replaced  by  a 
new  one.*  If  it  be  mislaid,  lost,  or  destroyed,  or  if,  being 
improperly  detained,  the  person  who  has  it  refuse  to  deliver  it 
up,  or  have  absconded,  the  registrar  at  her  port  of  registry  may 
grant  a  new  one,  or  any  British  registrar  at  a  port  not  in  the 
country,  in  which  the  port  of  the  ship's  registry  is  situate,  may 
grant  a  provisional  certificate  to  be  of  force  tmtil  the  ship 
arrives  at  her  port  of  discharge  in  the  country  of  her  registry.' 

Where  a  ship,  not  on  the  register,  becomes  at  a  foreign  port 
the  property  of  persons  qualified  to  be  owners  of  a  British  ship, 
the  British  consular  officer  there,  may  grant  a  provisional 
certificate,  to  be  in  force  for  sik  months,  or  until  she  arrives  at 
some  port  where  there  is  a  British  registrar,*  and  this  certi- 
ficate is  to  contain  the  name  of  the  ship,  the  time  and  place  of 
her  purchase,  and  the  names  of  her  purchasers,  the  name  of 
her  master,  and  the  best  particulars  as  to  her  tonnage,  build, 
and  description  that  he  is  able  to  obtain.^  A  pass,  with  the 
force  of  a  certificate  within  the  time  and  limits  mentioned 
therein,  may  be  granted  in  the  case  of  a  British  ship,  before 
registry,  to  proceed  from  any  one  port  or  place  to  any  other, 
both  being  in  Her  Majesty's  dominions.* 

But  if  the  master  or  owner  of  any  ship  uses,  or  attempts  to 
use,  for  the  navigation  of  the  ship,  a  certificate  of  registry 
not  legally  granted  in  respect  of  such  ship,  he  is  guilty  of  a 
misdemeanour,  and  the  ship,  on  proof  to  the  satisfaction  of 
the  High  Court  of  Admiralty  in  England  or  Ireland,  or  any 
court  having  Admiralty  jurisdiction  in  Her  Majesty's  domi- 
nions, that  such  use  or  attempt  to  use  had  taken  place,  shall 
be  declared  forfeited,  with  her  tackle,  apparel,  and  furniture  to 
Her  !Nlajesty.* 

vessels  which  were  sold  in  this  conntiy, 
of  mere  necessity,  and  under  the  com- 
pnlsory  process  of  our  Court  of  Admi- 
ralty, sold,  as  in  the  case  of  TIu  Grali- 
tudimy  8  C.  Rob.  240,  265,  275,  and 
appendix  No.  VII.,  for  less  than  half 
their  value,  entailing  loss,  not  only  on 
the  unhappy  owners,  but  on  those  who 
held  bonds  of  bottomry  on  the  ship. 

*  17  &  18  Vict.  c.  104,  S  64. 

*  Ibid.  §  98. 

*  Ibid.  §  52. 


1  17  &  18  Vict,  c  104,  §  47.  "This 
power  wiU  be  exercised  in  cases  where 
the  old  certificate  is  worn  out,  oblite- 
rated, or  otherwise  damaged." — Com- 
missioners^ Instructions  to  Registrars, 
p.  14. 

M7  &  18  Vict.  c.  104,  §  48,  49,  51. 

'  Under  the  former  Acts,  a  foreign- 
built  ship,  though  it  had  become  the 
property  of  a  British  owner,  could  not 
obtain  a  certificate  of  registration  ;  the 
consequence  of  such  a  law  was,  that 
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The  certificate  of  registry  of  any  ship  actually  or  constnic-  BeilTery  np  of 
tively  lost,  taken  by  the  enemyy  burnt,  broken  up,  sold  to 
persons  not  qualified  to  be  owners  of  a  British  ship,  or 
otherwise  ceasing  to  be  a  British  ship,  must  be  deUvered  up  by 
the  master,  if  in  port,  immediately,  or  within  ten  days  after  he 
arrives  in  port,  to  the  registrar,  or  British  consular  officer  at 
such  port,  subject  to  a  penalty  for  default  not  exceeding  lOOZ.;' 
and  where  the  sale  has  been  effected  under  a  certificate  of  sale, 
the  foreign  purchaser  shall  be  considered  by  British  law  as 
havinj^  acquired  no  title  to  or  interest  in  the  ship,  if  default  is 
made  in  the  delivery  up  of  the  certificates  of  sale  and  of 
registry,  and  the  production  of  the  bill  of  sale,  to  some  registrar 
or  consular  officer.' 

Iii&nts,  lunatics,  and  other  incapacitated  persons,  may  do  any  incapadty  or 
act  required  of  them  under  this  statute  by  their  guardian,  com-  ^^  Uw.  °  ^ 
mittee,  or  other  person,  for  that  purpose  appointed  by  a  court 
of  competent  jurisdiction,  either  generally,'  or  within  the  Trustee 
Act  of  1850/  And  the  registrar,  with  the  sanction  of  the  Com- 
missioners of  Customs,  is  enabled  to  dispense  with  any  declara- 
tion or  evidence  required  by  the  statute,  which,  he  is  satisfied, 
camiot  for  some  reasonable  cause  be  made  or  produced/ 

The  following  persons  are  required  to  register  British  ships,  psrsoits  to 
and  shall  be  deemed  registrars  for  the  purposes  of  the  Merchant  ^^^^ 
Shipping  Act,  1864 :  * — At  any  port,  or  other  place,  in  the  The  Eegistrara. 
United  Kingdomy  or  Isle  of  Man,  approved  by  the   Com- 
imssioners  of  Customs  for  the  registry  of  ships, — the  collector, 
comptroller,  or  other  principal  officer  of  Customs  for  the  time 
being: — ^In  the  islands  of  Ouemsey  and  Jersey, — the  principal 
officers  of  Her  Majesty's  Customs,  the  Governor,  Lieutenant- 
Governor,  or  other  person  administering  the  government  of 
soch  islands  respectively: — In  Maltay  Gibraltar ^  and  Heligo- 
land, — ^the  Governor,  Lieutenant-Qovemor,  or  other  person 

M7  &  18  Vict.  c.  104,  §  53.  duded  in  the  word  Stock,  in  the  13  & 

*  IHd,  §  81.  14  Vict.  c.  60,  and  withia  the  provi- 
'  Ibid.  §  99.  sions  thereof  accordingly  '* ;  see  ante, 

*  By  the  18  &  19  Yict.  c.   91,  §  10,       p.  23,  24,  26. 

it  ia  declar^  tliat,   ''  shares  in  ships  •  17  &  18  Vict.  c.  104,  §  97. 

ivgistered  under  the  Merchant  Shipping  ^  Ibid.  §  80. 

Act,  1S54,  shaU  be  deemed  to  be  in- 

o  2 
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administering  the  government  of  such  places  respectively : — 
At  any  place  so  approved  as  aforesaid  within  the  limits  of  the 
charter,  but  not  under  the  government  of  the  East  India 
Company,  and  at  which  no  custom-house  is  established, — ^the 
collector  of  duties,  the  Governor,  Lieutenant-Governor,  or 
other  person,  administering  the  government : — At  the  ports  of 
Calcutta,  Madras,  and  Bombay, — the  Master- Attendants,  and 
at  any  other  port  or  place  so  approved  within  the  limits  of  the 
charter,  and  under  the  government  of  the  East  India  Company,' 
the  collector  of  duties,  or  any  other  persons  of  six  years' 
standing  in  the  civil  service  of  the  said  Company,  who  is 
appointed  by  any  of  the  governments  of  the  said  Company  to 
act  for  that  purpose : — At  every  other  port  or  place  so  approved 
within  her  Majesty's  dominions  abroad, — the  collector,  comp- 
troller, or  other  principal  officer  of  Customs,  or  of  Navigation 
Laws,  or  if  there  is  no  such  officer  resident  at  such  port  or 
place,  the  Governor,  Lieutenant-Governor,  or  other  person 
administering  the  government  of  the  possession  in  which  such 
port  or  place  is  situate. 

The  Governor,  Lieutenant-Governor,  or  other  person  admi- 
nistering the  government  in  any  British  possession,  are  to  be 
considered  in  all  respects  as  occupying  the  place  of  the  Com- 
missioners of  Customs,  for  the  purposes  of  the  registry  of  any 
ship  or  interest  therein ;  and  any  British  consular  officer  is 
empowered  to  take  declarations  when  there  is  no  justice  of  the 
peace  in  the  place.' 
OffioCTB  to  enforce       The  officers  who  may  lawfully  board  any  merchant  ship 

carrying  colours  usually  worn  by  Her  Majesty's  ships,  or 
resembling  these,  or  seize  and  detain  any  ship  which  has  either 
whoUy,  or  as  to  any  share  therein,  become  subject  to  forfeiture, 
and  bring  her  for  adjudication  before  the  proper  court,  comprise 
any  commissioned  officer  on  full  pay  in  the  military  or  naval 
service  of  Her  Majesty,  or  any  British  officer  of  customs,  or 
any  British  consular  officer.* 


1  The  Merchant  Shipping  Act,  1864  Vict.  c.  56,  and  by  Act  X.  of  1841, 

(§  108),   does    not    extend    to    ships  passed  in  pursuance  thereof  by    the 

**  built  and  trading  within  the  limits  of  Govcmor-General  in  council, 

the  East  India  Company's  Charter,"  M7  &  18  Vict.  c.  104,  §  81. 

which  are  stiU  regulated  by  the  8  &  4  »  TWrf.  §  52,  108,  105. 


forfeiture. 
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No  registrar  is  liable  for  any  loss  accruing  by  reason  of  any  Bzempti<m  from 
act  done,  or  default,  made  by  him  as  registrar,  unless  the  same  ^' 

happens  through  his  neglect  or  wilful  act.* 

No  officer  who  may  lawfully  seize  and  detain  a  ship  subject 
to  forfeiture,  is  responsible  civilly  or  criminally  for  any 
seizure  or  detention,  although  such  ship  is  not  brought  in  for 
adjudication,  or  being  brought  in,  is  declared  not  to  be  liable  to 
forfeiture,  if  it  appears  to  the  satisfaction  of  the  judge  or  court, 
before  whom  any  trial  relating  to  such  ship,  seizure  or  deten- 
tion may  be,  that  there  were  reasonable  grounds  for  the  same ; 
but  if  otherwise,  such  judge  or  court  may  award  payment  of 
costs  and  damages,  and  make  such  other  order  in  the  case  as 
they  think  just.* 

In  the  course  of  these  observations,  with  regard  to  the  Oonsequenoe  of 
principles  and  machinery  of  the  register,  there  has  been  registering. 
occasion  oftener  than  once,  to  state  that  under  certain  circum- 
stances a  ship  not  complying  with  the  law  will  cease  to  be 
recognised  as  a  British  ship.  The  consequence  would  be,  that 
the  ship  and  her  owners  are  thereby  deprived  of  any  benefits, 
privileges,  advantages,  or  protection,  usually  enjoyed  by  British 
ships  and  their  owners ;  and  of  any  right  to  use  the  British 
flag,  or  to  assume  the  British  national  character.'  On  the 
other  hand,  such  ship,  while  so  deprived  of  these  advantages, 
may  yet  be  dealt  with  as  if  she  were  a  recognised  British  ship, 
in  respect  of  payment  of  dues,  liability  to  pains  and  penalties, 
and  the  punishment  of  offences  committed  on  board,  or  by 
persons  belonging  to  her.^ 

For  the  purposes  of  evidence  in  any  proceedings  before  a  dooumbhts  as 
court  of  justice,  or  any  person  having  authority  by  law  or 
consent  of  the  parties  to   receive   evidence,  any  register  or 
declaration  made  in  pursuance   of  the   Second* Part  of  the  4 

Merchant  Shipping  Act,  sec.   17 — 108,*  may  be  proved  by 

»  17  &  18  Vict.  c.  104,  §  93.  the    chief  Registrar  of  Shipping,   at 

'  Ibid,  1 104.  the  Castom  House,  London,  or  by  the 

'  Ibid,  f  106,  516.  Begistrar-General  of  Seamen  in  Lon- 

*  Ibid.  §  106.  don,  is  to  be  of  the  same  effect,  to  all 

*  Bj  the  18  &  19  Tict.  c.  91,  §  15,  intents  and  purposes,  as  the  original 
the  transcript  or  copy  of  the  register  register. 

c^  any  British  ship  which  is  kept  by 
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'  production  of  the  original  or  an  examined  Copy,  or  a  copy 
purporting  to  be  certified  under  the  hand  of  the  registrar^  or 
other  person  having  the  charge  of  the  original.^ 

Every  such  register  or  copy  thereof,  and  ako  every  certificate 
of  registry  of  any  British  ship,  if  such  register  or  copy,  or  such 
certificate,  purport  to  be  signed  by  the  registrar,  or  other  proper 
officer,'  is  primd  fade  proof  of  all  the  matters  contained  or 
recited  in  such  register,  and  of  all  the  matters  contained  in,  or 
indorsed  on,  such  certificate  of  registry,  respectively.* 

This  is  in  terms  a  re-enactment  of  the  provision  contained 
in  the  General  Evidence  Act  respecting  the  register  and  certi- 
ficate of  registry  tmder  any  of  the  Acts  relating  to  the  registry 
of  British  shipping/ 

»  17  &  18  Vict.  c.  104,  §  107  ;   such  Vict,  c  104,  §  80,  31,  54.    See  the  18 

certified  copy  must  be  supplied  to  any  &  19  Vict.  c.  91,  §  15;  anUj  p.  85,  il*. 

one  for  a  fee  of  one  shilling  for  each  '  Ibid.  §  107. 

copy.  *  14  &  15  Vict.  c.  99,  §  12. 

'  As  to  such  officer,  see  17  ft  18 
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When  the  shares  of  a  ship  are  Tested  in  a  plurality  of  legal  relatioh 

BETWEES 
OWirSBfl. 


owners^  it  becomes  indispensable,  for  the  adjustment  of  their  ^^^^^  ^^"^ 


rights  and  liabilities,  to  ascertain  the  legal  relation  which  they 
haye  formed  with  each  other  in  respect  of  the  common  subject 
of  their  property.  There  is  nothing  in  the  property  which 
they  hold  to  distinguish  it  in  point  of  law  from  any  other 
personal  chattel.  If  part-owners  hold  in  severalty  distinct 
shares  in  a  ship,  with  an  undivided  interest  in  the  whole,  they 
are  tenants  in  common  with  each  other  of  their  respective 
shares ;  but  if  a  ship,  or  shares  therein,  are  vested  in  several 
peisons  jointly  with  unity  of  title  and  no  distinction  of  interest, 
they  are  joint-tenants  of  the  property  so  held.  Lord  Hardwicke, 
however,  confounding  two  things  which  differ,  the  estate  of  the 
owners  in  the  ship  with  the  profitable  use  of  the  ship  by  the 
owners,  was  of  opinion,  that  part-owners  must  be  partners,  and 
therefore  held  them  liable  each  in  aolido  for  all  goods  supplied 
and  work  done  to  the  ship ; '  but  the  case  was  overruled  oftener 

'  Doddington  v,  Hallett,  1  Ves.  sen.  thereof  being  the  proper    subject  of 

497.    The  leasoning  attribute  to  his  trade,  and  the  letting  a  ship  to  freight 

Iflidship is  remarkable  :  "It  must  be  as  much  a  trade  as  any  other.     Then  it 

admitted,"  he  saySf  "the  ship  maybe  appears  plainly  to   be   a   partnership 

^  subject  of  partnership  as  well  as  among  them,  and  the  ship  itself  to  be 

anything  else,  the  use  and  earnings  part  of  the  subject  thereof,  which  was  to 
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than  once  by  Lord  Eldon,*  and  the  opinion,  though  recently 
revived  with  the  seeming  sanction  of  Mr.  Abbott's  authority,* 
has  never  been  received  as  law  in  the  courts  of  this  country.* 
In  the  United  States,  however,  the  authority  of  this  case  has 
been  admitted  in  very  recent  times  before  the  highest  legal 
tribunals,  and  the  principle  on  which  it  proceeds  is  at  this  day 
the  received  law  of  several  of  the  States ;  *  a  thing  less  to  be 
wondered  at,  considering  the  general  disposition  throughout 
that  country  to  adopt  the  doctrine  of  tlie  civil  law  with  regard 
to  lien,  noticed  in  a  previous  page.* 


THEIR  KUTUIL 
RIGHTS  AND 
OBLIGATIONS. 


As  to  the  Sm- 
plojment  of  the 
Ship. 


We  propose  to  consider  the  rights  and  obligations  of  the 
several  owners  of  the  same  ship,  first  in  relation  to  each  other, 
and  secondly  in  relation  to  strangers. 

The  first  difficulty  to  be  dealt  with,  arises  on  the  first  differ- 
ence among  the  several  owners  about  the  employment  of  the 
ship.     A  personal  chattel,  vested  in  several  proprietors,  may 


be  let  to  freight  to  the  Company,  it 
being  their  method  of  trading.  The 
foundation  of  this  partnership  stock  is 
the  ship  itself,  which  must  be  era- 
ployed,  and  the  earnings  and  profits  to 
arise.  Undoubtedly  all  those  persons 
subject  to  this  agreement"  [the  agree- 
ment of  partnership  which  his  lordship 
thought  the  law  would  imply  from  the 
circumstance  of  their  being  part-owners 
and  letting  the  ship  to  freight]  *'are 
liable  in  solido  to  the  tradesmen  who 
fitted  it  out,  and  this  agreement  for 
proportional  shares  is  as  between  them- 
selves, it  is  the  case  of  all  partnerships ; 
but  as  to  all  persons  furnishing  goods  or 
merchandise,  or  employed  in  work,  they 
are  each  liable  in  solido."  Ibid.  See 
Green  i\  Briggs,  6  Hare,  895. 

^  Ex  partCy  Harrison,  2  Rose,  76  ; 
ex  parte,  Young,  2  V.  &  B.  242 ;  2 
Rose,  78  n.  S.  C.  ;  Green  v.  Briggs,  6 
Hare,  395. 

«  Brodie  v.  Howard,  17  C.  B.  109. 
The  jmssage  from  Mr.  Abbott  relied  on 
in  that  case,  and  to  be  found  in  the  4th 
ed.  is  this  :  *'With  regard  to  the  re- 
pairs of  a  sliip,  and  other  necessaries  for 
tlio  emplojTnent  of  it,  one  part-owner 


may,  in  general,  by  ordering  these  things 
on  credit,  render  his  companions  liable 
to  be  sued  for  the  price  of  them."  This 
can  only  be  maintained  upon  the  as- 
sumption, that  the  part-owners  are 
agents,  one  of  another,  as  in  the  case  of 
a  partnership,  an  assumption  not  sup- 
ported by  the  authority  cited  in  Abbott 
(Wright  V.  Hunter,  1  East.  20),  or  by 
a  case  of  any  authority  in  Westminster 
Hall  since  Doddington  v.  Hallett, 
supra. 

*  See  ex  parte,  Harrison,  2  Rose,  76 ; 
ex  parte,  Young,  2  V.  &  B.  242  ;  2  Rose, 
78 n.  S.C. ;  Helmet?.  Smith,  7 Bing.  709 ; 
Brodie  v.  Howard,  17  C.  B.  109 ;  and 
see  Mitcheson  v.  Oliver,  5  £.  &  B.  419. 

*  Nicoll  V.  Mumford  (in  error,  over- 
ruling Chancellor  Kent,  who  had  de- 
cided in  accordance  with  the  authority 
of  Ex  parte  Young,  2  Rose,  78  n.),  20 
Johns.  N.  Y.  Rep.  611  ;  Hewitt  v. 
Sturdevant,  4  B.  Monroe,  Ky.  Rep. 
458,  459  ;  Lamb  v.  Durant,  12  Mass. 
Rep.  54  ;  3  Kent's  Comm.  40,  155. 

*  See  a  statement  of  the  doctrine  of 
the  civil  law,  and  of  the  principles 
adopted  in  the  United  States,  anU, 
p.  58f  59,  and  notes. 
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not  be  eBJoyed  advantageonsly  by  all  without  a  common  consent 
and  agreement  among  them.     To  regmlate  their  enjojrment,  in 
case  of  disagreement,  is  a  hard  task  which  the  law  of  England, 
not  without  wisdom,  in  general  declines,  leaving  it  to  them 
either  to  enjoy  their  common  property  by  agreement,  or  to  suffer 
it  to  remain  unenjoyed  or  perish  by  their  dissension ;  as  being 
the  best  method  of  forcing  them,  by  considerations  of  individual 
interest,  to  a  mutual  consent  for  their  common  benefit.     But  of 
ships,  which  are  built  for  the  purposes  of  trade  and  intercourse 
by  sea,  commercial  nations  consider  the  actual  employment  as  a 
matter,  not  merely  of  private  advantage  to  their  owners,  but  of 
public  benefit  to  the  State,  and  therefore  have  laid  down  certain 
positive  rules  in  order  to   favour  this  employment,  and  to 
prevent  the  obstinacy  of  some  of  the  part-owners  from  con- 
demning the  ship  to  rot  in  idleness.     It  sometimes  happens, 
that  several  persous  become  part-owners  in  a  ship  under  a 
fixed  compact  among  them  for  the  employment  of  it,  or  that  by 
mutual  consent  they  delegate  the  management  of  their  common 
concern  to  one  of  them,  who  by  a  very  intelligible  figure  of 
speech  is  called  the  husband  of  the  ship.     "When  this  is  the 
case,  nothing  is  left  for  the  law  of  the  State  but  to  enforce 
the  compact  and  agreement  of  the  parties,  according  to  its  own 
mode  of  administering  justice  in  analogous  cases.^    It  is  only 
when  the  enjoyment  of  the  property  has  not  been  thus  settled 
by  the  parties,  that  it  becomes  necessary  to  inquire,  what 
mode  the  law   of  the  country  has  prescribed  for  the  regu- 
lation of  it. 

Some  foreign  writers  *  on  maritime  law  have  laid  it  down  as  Foreign  Lav. 
a  role,  that  if  a  ship  is  in  need  of  repair,  and  one  part-owner  is 
willing  to  repair  it,  and  another  imwilling,  he  who  is  willing 
may  repair  it  at  their  common  expense ;  and  if  the  other  wiU 
not  pay  his  quota  within  four  months,  he  shall  lose  his  share  in 
the  ship :  and  they  found  their  doctrine  upon  a  passage  in  the 
Digest/  in  which  the  same  opinion  is  delivered  with  regard  to 
the  repairs  of  a  house.     But  it  does  not  appear  that  this  rule 

'  Owston    V.   Ogle,   13    East.   536  ;  written  before  Ixim,  and  is,  as  usual, 

Buby  r.   Baines,  9  Hare,  369  ;   Ser-  cited  in  his  turn  by  Roccus  and  others, 

Yiate  r.  James,  10  B.  ft  C.  411.  who  have  written  after  him. 

'  Stnccha  de  Nav.    P.   II.    no.  8.  »  Dig.  17.  2.  52.  10. 
The  EQthor  cites  two  others,  who  had 


90 


FOREIGN  LAW  AS   TO   EMPLOYING  THE   SHIP.       [CHAP.  HI. 


has  been  adopted  in  practice  in  any  country ;  and,  in  case  of  the 
poverty  of  the  party,  it  would  be  extremely  cruel/ 

The  ordinances  of  Oleron  and  Wisby  are  silent  on  this 
subject.  The  ancient  Ordinance  of  Hambiu*g'  requires  the 
minority,  in  vetue,  of  the  owners  to  follow  the  opinion  of  the 
majority,  except  where  the  latter  vexatiously  wish  to  leave  the 
vessel  tmemployed ;  in  that  case  it  seems  the  minority  might 
take  measures  to  send  her  to  sea.  The  maritime  code  of 
Frederick  II.  of  Denmark,  1561,  is  more  curious  in  the 
provision  which  it  makes  on  this  point;  for  the  minority 
might  fix  the  sum  of  money  at  which  they  were  willing  to  sell 
or  to  keep  the  ship,  and  those  who  became  the  owners  by  this 
offer,  were  to  pay  the  price  within  six  weeks,  and  take  to  the 
ship ;  but  if  they  could  not  agree  upon  a  price,  the  majority 
were  to  fit  out  the  ship,  and  send  her  to  sea,  at  their  own  risk, 
and  for  their  own  advantage.'  According  to  the  law  of 
Scotland,  the  half  or  major  part  of  the  owners  may  force  the 
others  to  a  compulsory  public  sale  of  the  ship,  or  any  one  of 
them  may  have  an  action  of  sett  in  the  Admiralty,  to  fix  the 
price  at  which  his  own  shares  might  be  purchased  by  the 
others,  or  theirs  by  him.*    By  the  Ordinance  of  the  Hanse- 


1  Some  curions  provisions  are  to  be 
found  in  the  early  chapters  of  the 
0<msolatOj  with  regard  to  the  construc- 
tion, and  also  subsequent  enlargement, 
of  a  ship  by  part-owners,  in  case  some 
of  them  should  become  defaulters.  The 
master  (being  himself  part-owner)  is 
empowered  to  mortgage  the  share  of  the 
defaulter  for  his  share  of  the  money  re- 
quisite to  construct  the  vessel ;  but  for 
the  subsequent  enlargement  of  the  ship, 
although  a  majority  in  number  of  the 
owners  is  to  decide  whether  the  work 
shall  be  done,  the  minority  are  not  to 
be  compelled,  perhaps  to  their  ruin,  to 
advance  more  money  on  the  ship,  and 
the  master  is  allowed  to  take  in  others 
as  part-o¥mers,  who  are  willing  to  make 
the  necessary  advances,  Consolato  del 
Mare,  cc.  3,  6,  &  6—2  Pardess.  60,  64. 

In  the  United  States  the  law  makes 
a  close  approach  to  the  doctrine  stated 
in  the  text.  It  gives  a  lien  for  work 
done  to  a  house  or  ship,  in  some  of  the 


States  (antCf  p.  69,  n. '),  and  it  presumes 
that  one  tenant  in  common  has  autho- 
rity to  bind  the  other  for  such  repairs 
as  are  necessary  for  the  preservation 
and  proper  employment  of  the  ship, 
8  Kent,  Comm.  166. 

*  Art.  24.  This  ordinance  is  vari- 
ously attributed  to  the  years  1270, 
1276,  and  1292,  8  Pardess,  837.  The 
ordinance  of  Lubeck,  1299,  Art.  26,  is 
identical  in  effect,  and  almost  in  terms, 
8  Pardess.  404. 

8  Art.  61—3  Pardess.  241,  262. 

«  Stair  Inst.  1.  16.  4 ;  Ersk.  3.  3. 
66 ;  1  Bell's  Comm.  405  ;  Bell's  Law 
Diet.  ScUy  action  of.  The  difference,  in 
this  respect,  between  the  law  of  England 
and  of  Scotland  was  under  the  conside- 
ration of  the  Commissioners  for  assimi- 
lating the  mercantile  law  of  the  two 
countries,  whose  labours  issued  in  the 
passing  of  the  19  &  20  Vict.  cc.  60 
&  97  ;  but  though  they  felt  it  very  desi- 
rable that  the  law  should  be  the  same 
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Towns/  if  the  owners  disagree  fts  to  the  freighting  of  the  ship, 
the  most  voices  shall  cany  it,  and  yet  the  master  may  take 
money  on  bottomry  for  those  who  will  not  contribute  their  part 
to  the  outfit.  The  French  Ordinance,'  and  now  the  code,* 
directs,  that  in  all  cases,  which  concern  the  common  interest 
of  the  owners,  the  opinion  of  the  majority  in  value  shall  be 
followed.  The  ordinance  of  Botterclam^  gives  power  to  a 
majority,  possessed  of  above  half  the  ship,  to  let  it  out  on 
fireight,  and  to  bind  all  the  part-owners  thereby,  and  to  raise 
money  for  the  outfit,  either  by  borrowing  it  on  bottomry,  or  by 
disbursing  for  the  shares  of  the  other  owners,  who  appear 
unwilling  to  contribute  after  due  notice.  And  the  same 
ordinance  *  even  authorises  the  owners  of  above  half  the  ship  to 
sell  it  for  the  general  account. 

The  law  of  this  country  appears  to  possess  an  important  Lav  of  England. 
advantage  over  all  the  ordinances  that  have  been  cited.    It 
authorises  the  majority  in  value  to  employ  the  ship  "  upon  any 


in  hoihj  they  were  unable  to  recom- 
meiid  an  alteration  in  the  law  of 
either  on  this  point.  See  their  Second 
Beport. 

The  principle  inrolyed  in  the  Scotch 
action  of  Sett,  seems  to  have  been  fa- 
miliarly known  in  the  law  of  Iceland,  as 
appears  by  extracts  given  by  M.  Par- 
dessus  from  codes  that  have  been 
handed  down  from  those  times  of  liigh 
ciTili£ation  which  made  that  island  re- 
markable in  Europe,  during  the  middle 
ages.  There  is  also  a  provision  to  be 
found  there  to  this  effect :  If  none  of 
the  part-owners  should  be  rich  enough 
to  hny  the  ship  as  to  which  they  had 
differed,  and  no  other  person  should  be 
willing  to  buy  it,  then  those  part- 
owners  who  wished  to  employ  the  ship 
might  do  so,  distributing  afterwards  to 
the  dissentients  their  share  of  the 
freight,  subject  to  the  deduction  of 
expenses,  as  if  the  employment  had 
been  by  common  consent,  3  Fardess. 
62.  84. 

'  This  provision,  though  enforcing 
what  it  calls  the  ancient  usage,  appears 
aoMnqg  the  laws  of  the  Hanse-Towns 
fiorrthe  first  time  in  the  Ordinance  of 


1501,  art  57  ;  and  it  is  reproduced  in 
that  of  1614,  t.  6,  art.  7—2  Pardess. 
507,  526  ;  ib.  523,  546.  The  former  of 
these  ordinances,  attributed,  after  M. 
Cleirac,  to  the  year  1697,  is  given,  in 
substance,  in  the  English  tract  on  Sea 
Laws  appended  to  some  editions  of 
l^lalyne's  Lex  Mercatoria,  where  this 
provision  appears  as  art.  59  ;  and  it  is 
to  be  found  in  the  Us  et  Coutumes  de 
la  Mer,  published  by  M.  Cleirac  ;  but  as 
he  interprets  this  provision,  it  is  "le 
plus  de  trois  emportera  sur  les  autres ;" 
however,  if  the  translation  by  M.  Par- 
dessus  is  accurate,  and  there  is  no 
reason  to  doubt  it,  the  effect  of  the 
law  is  correctly  given  in  tlie  text. 

2  Liv.  2,  tit.  8,  Des  Proprietaires, 
art.  6 — 4  Pardess.  356. 

'  Code  de  Com.  art.  220.  And  in 
the  absence  of  any  agreement  in  writing 
to  the  contrary,  one  half  the  proprietory 
in  interest  may  force  &  sale  of  the  ship, 
ibid, 

*  Art.  172  —  2  Magens,  108.  See 
also,  on  this  point,  Wesketh  on  Insur- 
ance, tit.  Bottomry,  §  3  &  4. 

*  Art.  171—2  Magens,  108. 
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probable  design ;  "  *  while  it  takes  care  to  secure  the  interest  of 
the  dissentient  minority  from  being  lost  in  the  employment,  of 
which  they  disapprove.  For  this  purpose  it  h^  been  the 
practice  of  the  Court  of  Admiralty,  from  yery  remote  times,  to 
take  bond  from  those,  who  desire  to  send  the  ship  on  a  yoyage, 
secured  in  a  sum  equal  to  the  yalue  of  the  shares  of  the  others, 
who  disapprove  of  the  adventure,  either  to  bring  back  and  re- 
store to  them  the  ship,  or  to  pay  them  the  value  of  their  shares.* 
When  this  is  done,  the  dissentient  part-owners  bear  no  portion 
of  the  expenses  of  the  outfit ;  are  not  entitled  to  a  share  in 
the  profits  of  the  undertaking ;  and  the  ship  sails  wholly  at  the 
charge  and  risk,  and  for  the  profit  of  the  others.'  This  security 
may  be  taken  upon  a  warrant,^  obtained  by  the  minority,  to 
arrest  the  ship ;  and  it  is  incumbent  on  the  minority  to  have 
recourse  to  such  proceedings,  as  the  best  means  of  protecting 
their  interests ;  or,  if  they  forbear  to  do  so,  at  all  events  they 
should  expressly  notify  their  dissent  to  the  others,  and,  if 
possible,  to  the  merchants  also,  who  freight  the  ship. 

It  has  been  decided,'  that  one  part-owner  cannot  recover 
damages  against  another  by  an  action  at  law,  upon  a  charge  of 
fraudulently  and  deceitfully  sending  the  ship  to  foreign  parts, 
where  she  was  lost.  And  it  has  also  been  decided,  in  the 
Court  of  Chancery,  that  one  part-owner  cannot  have  redress 
in  equity  against  another,  for  the  loss  of  a  ship  sent  to  sea 
without  his  assent.*    These   decisions  are   consonant  to  the 


1  Molloy  deJur.  Mar.  bk.  2,  c  1,  §  2. 

»  The  Apollo,  Tennant,  1  Hagg.  Ad. 
806,  811  ;  The  Margaret,  Tomison,  2 
Hagg.  Ad.  275,  278 ;  Haly  v.  Goodson,  2 
Mer.  77 ;  2  Dod.  Ad.  420.  In  the  matter 
of  Blanshard  and  others,  2  B.  &  C.  244, 
249.  There  is  no  similar  provision  in 
the  law  of  Scotland  ;  there  was  no  such 
process  known  to  the  Admiralty  there  ; 
so  that  a  protest  availed  the  dissentient 
owners  nothing,  Stair,  1.  16.  4.  See 
form  of  such  a  security.  Appendix. 

'  So  held,  after  reference  to  Sir  Leoline 
Jenkins,  who  certified  this  to  be  the 
Law  Marine  and  the  course  of  the  Ad- 
miralty, Anon.  2  Chan.  Ca.  36.  Trin. 
T.  82  Car.  2  ;  and  by  Holt  Ch.  J.  in 
Boson  V.  Sandford,  Carth.   63.      The 


case  of  Davis  v,  Johnston,  4  Sim.  589, 
is  not  in  conflict  with  the  doctrine  in 
the  text,  but  the  marginal  note  of  that 
case  is  imperfect ;  for  the  dissentient 
owner,  though  denied  a  share  of  the 
earnings,  was  held  liable  to  pay  his  pro- 
portion of  the  outfit,  because  he  had  as- 
sented to  the  outfit,  and  was  cognisant 
of  the  negotiations  for  the  voyage  as  to 
which  he  afterwards  arrested  the  ship. 

*  The  Court  of  Admiralty  is  open  for 
this  purpose  all  the  year  round ;  per 
Lord  Chancellor,  Haly  i;.  Goodson,  2 
Mer.  75,  77. 

•  Graves  v.  Sawcer,  Sir  T.  Raym.  15 ; 
1  Keb.  38,  and  1  Lev.  29. 

«  Strelly  v.  Winson,  1  Vem.  297  ; 
Skin.  280. 
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general  role  of  law ;  if  one  tenant  in  common  deprives  the 

other  of  possession  of  the  common  chattel,  and  carries  it  away, 

no  action  lies  against  him ;  but  if  he  destroys  it,  he  is  liable  to 

be  sued  by  his  companion.'    In  a  case  before  Chief  Justice 

King,  where  one  part-owner  had  forcibly  taken  a  ship  out  of 

the  possession  of  another,  secreted  it,  and  changed  its  name, 

and  afterwards  a  third  person,  obtaining  possession,  sent  it  to 

Antigua,  where  it  was  sunk  and  lost;  the  chief  justice  left  it  to 

the  jury  to  say,  under  all  the  circumstances  of  the  case,  whether 

this  was  not  a  destruction  of  the  ship  by  the  defendant ;  and 

they  finding  it  to  be  so,  the  plaintiff  recovered  the  value  of  his 

share.    The  Court  of  Common  Fleas  afterwards  approved  of  the 

direction  of  the  chief  justice.*    If  a  part-owner  expressly  notify 

his  dissent  beforehand,  the  Court  of  Chancery  will  not  compel 

him  afterwards  to  contribute  to  a  loss.*    If  the  minority  happen 

to  bare  possession  of  the  ship,  and  refuse  to  employ  it,  the 

majority  also  may,  by  a  similar  warrant,  obtain  possession  of  it, 

and  send  it  to  sea,  upon  giving  such  security.    If  a  loss  should 

subsequently  happen,  it  is  within  the  jurisdiction  of  the  Court 

of  Admiralty,  upon  application  for  that  purpose,  to  declare  the 

bond  forfeited ;  but  as  it  is  not  always  in  the  power  of  the 

owners  to  prove  the  actual  loss,  the  Court  will,  under  proper 

circumstances,  declare  the  bond  forfeited  if  the  vessel  does  not 

return  within  a  time  certain ;   and  if  she  returns  within  the 

time,  will  dismiss  the  parties  from  the  effect  of  the  monition.^ 

It  was  indeed  formerly  doubted  in  Westminster  Hall,  whether  AdmiraUy  juris- 
diction 

questioned. 

^  Co.  Litt.  200  a ;  2  Wms.  Saund.  tioned  in    the    text  was  the  second 

470,   476  ;  Ek  parte  Machell,  1  Bose,  trial    A  third  trial  was  moved  for  and 

447  ;  2  y.  ft  B.  216,  S.  C.  refused.     A  fiill  note  of  this  case  is 

'  BamardiBton  v.  Chapman  and  now  printed  in  4  East,  121.  AbboU, 
another,  1  Geo.  1 ;  Sir  Peter  King's  '  Horn  v,  GUpin,  Amb.  255.  In 
Caaea,  MS.  The  cause  was  twice  tried  :  this  case  it  was  said,  that  the  gronnd 
at  the  first  trial  a  verdict  was  found  of  decision  mentioned  in  Yemon's  Be- 
fior  the  plaintiff,  subject  to  a  case,  port  of  Strelly  v.  Winson,  viz.,  that 
which  stated  only  the  title  of  the  par-  recourse  should  have  been  had  to  pro- 
ties,  and  that  the  defendants  bj  force  ceedings  in  the  Admiralty,  is  misstated 
took  the  ship  out  of  the  plaintiffs  pos-  there,  and  that  the  real  gronnd  of  ded- 
seasiaD,  and  carried  it  away.  The  case  sion  was,  that  the  part-owner  who 
was  argued  at  the  chambers  of  the  complained  had  not  expressly  dissented. 
Chief  Justice,  before  him,  and  Tracy  ^  The  Ann  and  The  Waterhen,  cited 
and  Dormer,  JJ.,  and  a  new  trial  2  Hagg.  Ad.  279. 
ordered  by  consent.      The  trial  men- 
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this  practice  of  the  Court  of  Admiralty  was  not  an  unfotinded 
assumption  of  jurisdiction  in  a  matter  not  within  its  cognisance, 
because  arising  at  home  and  upon  land ;  and  in  a  case  before  the 
Court  of  Exchequer/  in  the  reign  of  Charles  the  Second,  Chief 
Baron  Hale,  and  the  other  Barons,  took  time  to  consider  of  the 
point,  and  it  does  not  appear  that  any  decision  was  then  made 
upon  it.  In  a  case,  which  came  before  the  Court  of  King's 
Bench '  very  soon  after  Chief  Justice  Holt  presided  there,  it 
was  held  by  that  court  that  the  practice  was  unlawful,  and  the 
chief  justice  is  reported  to  have  said,  that  the  majority  would 
not  be  without  remedy,  as  they  might  bring  an  action  upon  the 
case  at  the  common  law  against  the  others  for  refusing  their 
assent,  and  therein  recover  damages  equivalent  to  the  profits, 
which  might  have  been  made  on  the  voyage. 

But  the  remedy  thus  proposed  seems  very  difiEicult,  on 
account  of  the  uncertainty  of  the  profits  to  be  made  by  a 
voyage,  and  wholly  inadequate  to  the  ends  of  public  policy,  as 
it  leaves  the  ship  unemployed.  Accordiugly,  there  are  several 
later  decisions  of  the  courts  at  Westminster  Hall,  recognising 
and  confirming  the  jurisdiction  of  the  Court  of  Admiralty,  both 
as  to  the  taking  of  such  security,  and  enforcing  the  perform- 
ance of  the  stipulation  upon  the  loss  of  a  ship.  Two  of  these 
decisions  took  place,  about  eight  years  after  the  case,  last 
mentioned,  and  that  case  is  not  quoted  in  the  report  of  either 
of  them  :  one  in  the  Court  of  King's  Bench,'  but  in  the  absence 
of  Chief  Justice  Holt;  the  other  in  the  Court  of  Common 
Pleas;*  in  both  of  which  the  authority  of  the  Court  of 
Admiralty  was  acknowledged.  Within  a  few  years  afterwards, 
however,  the  same  point  again  came  before  the  Court  of  King's 


1  Justice  V.  Brown  (HiL  T.  19  &  20 
Car.  2),  Hardres,  478.  This  was  before 
the  flame  of  jealousy,  that  once  pre- 
vailed  in  Westminster  Hall  against  the 
Courts  at  Doctors*  Commons,  had  ex- 
pired. 

2  Knight  V.  Borry  (1 W.  &  M. ),  Garth. 
26  ;  Comb.  109  ;  Rep.  temp.  Holt,  647  ; 
1  Show.  18.  Tlie  three  first  reporters 
say,  a  prohibition  was  granted  ;  but 
from  the  report  in  Shower  (who  how- 
ever says  he  did  not  take  the  case)  the 
jurisdiction  of  the  Court  of  Admiralty 


seems  to  have  been  admitted.  This 
appears  to  be  the  same  case  as  King  v. 
Perry,  8  Salk.  23,  in  the  report  of 
which  Holt,  C.  J.,  is  represented  as 
saying,  that  the  stipulation  in  question 
was  unlawful. 

'  Lambert  v.  Aeretree,  1  Ld.  Raym. 
228  ;  East.  T.  9  W.  8  ;  on  motion  for 
a  prohibition  to  the  Admiralty  as  to  a 
suit  there  upon  the  stipulation. 

*  Blacket  v.  Ansley,  1  Ld.  Raym. 
235  ;  Trin.  T.  9  W.  3,  upon  the  like 
motion  as  the  last  case. 
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Bench'  in  two  other  instances,  at  the  last  of  which  the  chief 
justice  is  reported  to  have  been  present,  and  the  Court  on  both 
occasions  directed  the  case  to  be  put  into  a  coarse  of  solemn 
decision;  but  nothing  more  is  reported  to  have  been  done 
upon  it. 

In  the  reign  of  George  the  Second,  another  application  was  Conflict  with  the 
made  to  the  Court  of  King's  Bench,  to  stay  proceedings  instituted  ralty  ended. 
in  the  Court  of  Admiralty,  to  compel  security  to  be  given 
before  the  departure  of  a  ship  on  a  voyage,  of  which  some  of 
the  part-owners  disapproved ;  but  the  Court  of  King's  Bench 
refused  to  do  so.'  In  the  latest  case,'  which  is  to  be  found  in 
the  books  on  this  subject,  a  part-owner,  possessed  of  a  small 
share,  instituted  a  suit  in  the  Court  of  Admiralty  against  the 
major  part-owner,  who  was  also  master,  and  who  insisted  upon 
maldng  a  voyage  with  the  ship,  praying  that  the  ship  might  be 
sold,  or  the  party  have  such  other  remedy  as  might  be  thought 
proper  by  the  Admiralty ;  and  the  other  applied  to  the  Court 
of  King's  Bench  to  prohibit  the  Admiralty  from  proceeding  in 
the  suit ;  but  Chief  Justice  Lee  said,  '^  I  have  no  doubt  but 
the  Admiralty  has  a  power  in  this  case  to  compel  a  security, 
and  this  jurisdiction  has  been  allowed  to  that  court  for  the 
pubhc  good.  Indeed,  the  Admiralty  has  no  jurisdiction  to 
compel  a  sale,  and  if  they  should  do  that,  you  might  have  a 
prohibition  after  sentence :  or  we  may  grant  a  prohibition 
against  selling,  or  compelling  the  party  to  sell,  or  to  buy  the 
shares  of  others."  This  was  agreed  to  by  the  whole  court,  and 
the  case  ended  by  prohibiting  the  Court  of  Admiralty  to  direct 
a  sale,  but  leaving  the  court  at  liberty  to  compel  security.  By 
this  determination  the  law  appears  to  have  been  finally  settled ; 
but  the  progress  of  it  may  not  have  been  uninteresting  to  the 
learned  reader. 

It  does  not  appear  that  any  of  the  cases,  which  have  just  DiBsent  of  a 
been  referred  to,  arose  upon  an  equal  division  of  voices  or  °^^^®  ^' 
of  interest  in  the  ship ;  but  it  could  hardly  be  supposed  that  the 

»  More  V.  Rowbotham,  6  Mod.  162  ;  *  Dimmock  r.  Chandler,  2  Stra.  890; 

East  T.  3  Ann.,  and  Degrave  v.  Hedges,  Fitz.  197. 

2  Ld.  Baym.  1285 ;  East  T.  6  Ann.,  •  Ouston  v.  Hebden,   1  Wils.  101. 

cpoa  the  same   motion.      The  Court  It  does  not  appear  by  the  report,  that 

ordered  the  plaintiff  to  declare  in  pro-  the  Court  of  Admiralty  was  proceeding 

tiibition  in  both  these  cases.  to  direct  a  sale. 
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When  the  Ad- 
miralty Coart  hM 
no  jariadiction. 


No  power  to 
comDel  Sale* 


power  which  is  conceded  to  a  minority,  as  well  as  to  a 
majority,  of  the  owners  in  number  or  value,  should  be  denied 
to  either  side,  where  the  division  happens  to  be  equal ;  and, 
accordingly,  the  law  laid  down  to  this  effect  by  a  learned 
civilian,*  who  wrote  towards  the  end  of  the  seventeenth  century, 
and  adopted  by  Molloy,'  is  now  followed  in  the  practice  of  the 
Court  of  Admiralty. 

But  this  jurisdiction  of  the  Court  of  Admiralty  extends  only 
to  cases  where  the  amount  of  the  respective  shares  is  already 
ascertained  and  apparent ;  where  that  remains  to  be  ascertained, 
as  it  is  a  matter  of  contract  between  the  parties,  it  is  a  case  for 
the  Coiut  of  Chancery,  which  will  issue  an  injunction  against 
the  sailing  of  the  ship  till  the  amount  of  the  shares  has  been 
determined,  and  security  given ;  *  unless  it  should  happen  that 
the  application  is  not  made  till  near  the  time  of  sailing,  and  no 
reason  is  assigned  for  the  delay/ 

We  have  seen,  by  the  case  of  Ouston  v.  Hebden*  that  the 
Court  of  Admiralty  cannot,  in  any  case,  compel  a  part-owner 
to  sell  his  interest;  and  by  the  French  law,  although  one 
tenant  in  common  may  force  the  other  to  a  sale  of  the  common 
chattel,  this  is  not  applicable  to  ship-property,  except  when 
the  division  of  the  owners  is  equal  in  point  of  value,  and  there 
is  no  agreement  in  writing  to  the  contrary.*  But  a  part-owner 
may  by  our  law  dispose  of  his  interest  to  another  person  at 


^  Oodolphin,  in  the  introduction  to 
hia  view  of  the  Admiralty  Jurisdiction. 

In  causes  of  possession,  however, 
when  they  are  instituted  by  a  minority, 
or  even  a  ^moiety  of  the  owners,  the 
Court  of  Admiralty  has  no  jurisdiction ; 
The  Elisabeth  and  Jane,  Millar,  1  W. 
Rob.  Ad.  278. 

3  Book  2,  ch.  1,  §  2.  And  see,  to 
the  same  effect,  Cleirac^s  note  on  what 
is  the  59th  article  of  the  Hanseatic  ordi- 
nance, in  his  edition. 

•  Haly  r.  Goodson,  2  Mer.  75,  77 ;  The 
Prances,  Syme,  2  Dod.  Ad.  420 ;  but  it  is 
doubtful  whether  the  Court  of  Chancery 
will  assume  to  do  that  merely  which  is 
effectually  done  by  a  Court  of  a  different 
jurisdiction  ;  Castelli  v.  Cook,  7  Hare, 
89,  96. 


<  Christie  v.  Craig,  2  Mer.  187. 

»  Ouston  V.  Hebden,  1  Wils.  101. 

•  Ord.  liv.  2,  tit.  8,  Des  Propri^taires, 
art.  6  ;  Code  de  Com.  art  220.  As  to 
the  power  of  a  tenant  in  common  to 
compel  a  division  or  sale,  see  Code 
Civile,  Hv.  3,  t  1,  c.  6,  du  Partage  et 
des  Rapports.  Some  of  the  early  mari- 
time codes  of  £urope,  as  we  have  seen^ 
{antef  p.  90)  afford  every  facility  for 
one  part-owner  to  force  a  sale  upon  the 
other.  See  the  Maritime  Code  of  Den- 
mark, 1561,  art.  61—8  Pardess.  241, 
262  ;  Ordinance  of  Hamburg,  1270, 
art  25 ;  Ordinance  of  Lubeck,  1299, 
art.  26—3  Pardess.  337,  404 ;  The  Laws 
of  Iceland— 8  Patdess.  62,  84 ;  and  The 
Law  of  Scotland,  Stair  1.  16.  4  ;  Erak. 
3.  3.  56. 
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any  time ;  a  rule  better  adapted  to  the  present  state  of  com- 
merce than  that*  which  formerly  prevailed  among  some  of 
the  nations  of  the  Continent,  not  permitting  the  sale  of  a  ship 
until  after  a  possession  of  three  or  more  years,  or  at  least  not 
till  after  the  performance  of  one  voyage  at  the  charge  and  risk 
of  the  part-owners.*  The  old  rule  appears  to  have  been  framed 
with  a  view  to  the  interest  of  the  master.  In  former  times, 
he  was  a  principal  owner,  and  the  person  who,  with  tlie 
pecuniary  assistance  of  the  other  owners,  generally  caused  the 
ship  to  be  built  in  the  expectation  of  being  employed  in  the 
command ;  an  expectation  that  might  be  defeated,  if  the  others 
could  sell  their  shares  to  strangers,  and  so  enable  them,  by  a 
majority  of  interest,  to  appoint  a  friend  of  their  own.* 
The  owners,  whatever  be  their  mutual  relation  in  respect  of  Owners  Partneni 

.,,.  .,  lii'-x  1  Ai»v  ^  the  adventare. 

the  ship  as  property,  become,  by  the  jomt  employment  oi  her, 
partners  in  respect  of  the  adventure ;  and  the  adjustment  of 
their  mutual  claims  and  disputes  in  connection  therewith,  is  a 
question  of  partnership,  that  seldom  can  be  dealt  with  at 
common  law.^  If  an  account  has  been  stated  between  them, 
ascertaining  the  nett  sum  payable  to,  or  by,  such  owner,  payment 
may  be  enforced  by  an  action  ;*  or,imder  very  peculiar  circum- 
stances, there  may  be  an  action  for  not  accoimting  against  the 
ship's  husband.  In  a  case  where  several  part-owners  entered 
into  a  written  agreement,  whereby  they,  and  each  of  them,  did 
agree  to  and  with  the  others,  and  each  of  the  others,  that  the 
ship  should  proceed  on  a  certain  voyage,  and  be  under  the 
exclusive  management  and  control  of  one  of  the  parties  as 
husband  thereof;  and  that  after  the  ship's  return,  a  full 
account  of  the  ship  and  her  concerns,  should  be  made  out,  and 
the  nett  profits  be  divided  rateably ;   it  was  held,  that  each 


*  Valin,  on  the  French  Ordinance, 
▼ol  L  5S3 ;  Loccenius  de  Jure  Marit. 
lib.  3,  c.  5,  §  3  ;  Consolato,  c.  10— 
2  Pardess.  62. 

*  MoUoy,  bk.  2,  ch.  1,  §  3. 

*  Consolato,  c.  10 — 2  Pardess.  62. 
This  relation  of  shipmaster  and  owners 
>ppean  to  have  been  a  matter  of  much 
>&xiety  in  these  early  times,  and  accord- 
hijjly  is  more  frequently  the  subject 
of  minute    legislation    than   perhaps 


any  other  at  that  period. 

*  Bovill  V.  Hammond,  6  B.  &  C.  149, 
151. 

»  Way  V.  Milestone,  5  M.  &  W.  21 ; 
Brierly  v.  Cripps,  7  C.  &  P.  709  ; 
Eackstraw  v.  Imber,  Holt,  368.  An 
injunction  to  restrain  proceedings  at 
law  between  the  parties  to  a  suit  in 
equity  has  been  refused  on  this  ground^ 
Hirst  17.  Peirse,  4  Price,  389. 
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Oatfit. 


individual  party  to  the  agreement  might  maintain  an  action 
against  the  ship's  husband  for  not  accounting,  and  for  not 
dividing  the  profits  within  a  reasonable  time  after  the  ship's 
return.* 

Generally,  however,  questions  between  persons  so  situated 
involve  the  taking  of  the  accounts  as  between  partners,  and,  if 
they  are  not  settled  by  consent  before  an  arbitrator,  the  only 
jurisdiction  competent  to  deal  with  them  is  a  court  of  equity; 
but  even  there  a  prior  settlement  of  the  accounts  by  the 
majority  of  the  owners  is  held  binding  on  the  others,  and  in 
the  absence  of  fraud  or  gross  error,  a  suit  by  one  owner  to 
unravel  the  accounts  after  such  a  settlement,  will  not  be 
entertained.' 

The  outfit  of  the  ship,  and  all  other  expenses  requisite  to 
carry  her  through  the  voyage,  being  in  the  nature  of  capital  in 
the  adventure,  of  which  the  owners  are  each  bound  to  advance 
his  proportion,  the  amount  may  be  recovered  in  an  action 
against  him  by  the  ship's  husband  without  waiting  the  end  of 
the  adventure.'  And  when  it  has  terminated,  he  is  entitled  to 
deduct  from  the  gross  earnings  of  the  ship  all  expenses 
necessarily  incurred  for  it  on  the  same  adventure  before 
distributing  the  profits  to  the  owners.*  Nor,  when  repairs 
have  been  necessary,  will  the  Court  disallow  the  expense  of 
substantial  repairs,  notwithstanding  they  are  not  exhausted  in 
the  voyage ;  the  value  of  the  ship  being  thereby  increased.* 
But  an  insurance  effected  on  the  ship,  or  the  ship  and  freight, 
as  it  is  no  part,  necessarily,  of  the  joint  adventure,  cannot  be 
charged  upon  the  joint  proceeds  without  the  common  consent 


*  Owston  V.  Ogle,  18  East,  538 ; 
Scrvante  v.  James,  10  B.  &  C.  411. 

'  Robinsons.  Thompson,  1  Vem.  465 ; 
Luckie  v.  Forsyth,  8  Jones  &  Lat  888  ; 
Fergusson  v.  Fyffe,  8  CI.  &  F.  121. 
The  Hanseatio  Ordinance  of  1614  re- 
qnires  the  master  at  his  return  home  to 
summon  all  the  part-owners,  to  receive 
and  pass  his  accounts,  and  imposes 
a  fine  upon  those  who  do  not  attend 
the  first  time  in  person  or  by  agent ; 
and  the  second  time,  authorises  the 
others  to  make  a  final  settlement  with- 


out them,  t.  12,  art.  1—2  Pardess.  528, 
554. 

»  Helme  v.  Smith,  7  Bing.  709,  718  ; 
Brown  v.  Tapscott,  6  M.  &  W.  119. 

^  Holdemess  v.  Shackels,  8  B.  ft  C. 
612  ;  Green  v.  Briggs,  6  Hare,  895  ; 
Alexander  v.  Simms,  28  L.  J.  (Oh.) 
721 ;  18  Bear.  80,  S.  C;  Lindsay  v. 
Gibbs,  4  Jur.  N.  S.  779  ;  (on  appeal) 
28  L.  J.  (Ch.)  692  ;  Thompson  v.  Row- 
croft,  4  Fast,  34,  51. 

»  Green  v.  Briggs,  6  Hare,  395,  405, 
406. 
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of  the  owners.*  With  such  consent,  however,  it  is  an  item  of 
expense  proper  to  the  voyage,  and  a  prior  assignee  of  freight, 
who  does  not  interpose,  cannot  afterwards  resist  the  deduction.' 

The  title  to  freight  is  primd  facie  an  incident  of  ownership.  Freight  an  ingl- 
If  a  sale  and  transfer  of  shares  therefore  he  effected  while  the  ^w^  ^^^ 
ship  is  on  her  voyage,  the  proceeds  of  that  voyage  go  to  the 
purchaser,  nothing  appearing  in  the  contract  to  the  contrary, 
and  notwithstanding  his  vendor  subsequently  evinces  a  different 
intention  by  a  contract  purporting  to  transfer  his  right  in 
respect  of  this  particular  freight  to  another.'  Therefore,  in 
the  case  of  an  insurance  on  the  ship  with  one,  and  on  the 
freight  with  another,  and  abandonment  afterwards  to  the 
several  underwriters  npon  their  respective  poUcies.  any  after- 
acquired  freight,  if  the  vessel  should  survive  the  accident,  is 
the  property  of  the  underwriters  on  the  ship,*  subject  to  the 
deduction  of  all  expenses,  proper  to  the  earning  of  freight, 
and  incurred  since  the  abandonment.'  For  the  same  reason 
a  mortgagee  who  enforces  his  right,  by  taking  possession  of  the 
ship  before  the  termination  of  the  voyage,  entitles  himself  to 
the  accruing  freight  as  against  the  mortgagor  and  his  assignees.* 
The  foreign  agent  of  a  ship's  husband  having  a  claim  against 
his  principal,  made  the  freight  on  the  charter-party  payable 
to  himself,  intending  to  set  it  off  against  his  claim ;  but  the 
o^mers,  in  virtue  of  their  title  to  the  ship,  recovered  the  freight 
from  him  notwithstanding.^  On  the  other  hand,  it  is  the 
recognised  rule  of  law,  to  charge  the  assignee  or  purchaser 
^th  the  outfit  and  other  expenses  incurred  in  respect  of  the 


^  C^U  and  another  v.  Wrangham  and 
others,  coram  Kenyon,  C.  J.,  Guildhall 
Sitt  poU,  H.  T.  1790  ;  French  v.  Back- 
haoat,  5  Burr.  2727.  Lindsay  y.  Gibbs, 
4  Jut.  N.  a  779  ;  (on  appeal)  28  L.  J. 
(Ch.)  692. 

s  Lindsay  v.  Gibbs,  supra. 

'  Homaon  v.  Parsons,  2  Taunt.  407 ; 
Davidson  v.  Case,  5  M.  &  SeL  79 ;  (in 
error)  8  Price,  542 ;  Sharp  v.  Glad- 
itooe,  7  East,  24  ;  Kerswell  v.  Bishop, 
2  C.  &  J.  529  ;  Dean  v.  M*Ghie,  4  Bing. 
45 ;  Green  v.  Briggs,  6  Hare,  395,  404; 
Alexander  v.  Slmms,  23  L.  J.  (Ch.) 
721;  ISBeav.  80,  S.  C;  Lindsay  v. 
Gibbs,  2  Jar.  N.  S.  1039 ;  Alexander  v. 


Dowie,  1  H.  &  N.  152. 

*  Davidson  v.  Case,  5  M.  &  Sel.  79  ; 
(in  error),  2  B.  &  B.  879  ;  Miller  v, 
WoodfaU,  8  E.  &  B.  493 ;  Stewart  v. 
Greenock  Marine  Insur.  Co.  2  H.  of 
Lds.  C.  169.  See  Hickie  v.  Eodo- 
canachi,  28 *L.  J.  (Ex.)  273. 

^  Thompson  v,  Bowcroft,  4  East,  34, 
52. 

•  Bristow  V.  "Whitmore,  28  L.  J. 
(Ch.)  801 ;  reversing  the  decree  below, 
id.  1  Johnson,  96  ;  Eerswell  v.  Bishop, 
2  Cr.  &  J.  529  ;  Dean  v.  M'Ghie,  4 
Bing.  45  ;  and  see  Willis  v.  Palmer, 
29  L.  J.  (C.  P.)  194. 

7  Walshe  v.  Provan,  8  Exch.  848. 
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voyage,  of  which  he  is  entitled  by  his  purchase  to  share  the 
profits  ;  and  as  that  can  only  be  the  voyage  in  prosecution  at 
the  time  of  the  purchase,  he  is  under  no  liability  for  the 
expense  of  an  antecedent  adventure,  in  respect  of  which  he 
has  no  claim.* 

The  interest  of  part-owners  in  ship  and  adventure,  is  not 
affected  by  the  bankruptcy  of  one  of  them  after  the  commence- 
ment of  the  voyage,  although  he  has  not  paid  his  full  share 
of  the  outfit.  In  such  a  case,  if  the  other  part-owners  have  in 
that  character  paid  the  expense  of  the  outfit,  or  made  them- 
selves responsible  for  it,  they  will  have  a  right  to  deduct  his 
share  from  the  portion  of  the  profits  to  be  paid  to  his  assignees.* 
In  one  case,  however,  where  the  outfit  had  been  conducted  by 
a  person  appointed  to  manage  the  concern  as  purser  or  ship's 
husband,  in  pursuance  of  an  agreement  made  by  three  others 
at  the  time  of  their  becoming  owners  of  the  ship,  and  this 
person  settled  the  accounts  with  them,  and  took  from  one  of 
them,  who  afterwards  became  a  bankrupt,  promissory  notes 
payable  at  a  future  day  for  a  part  of  his  share  of  the  expense ; 
it  was  determined,  that  the  assignees  of  the  bankrupt  were 
entitled  to  receive  his  full  share  of  the  profits,  and  that  the 
ship's  husband  must  take  a  dividend  under  the  commission  for 
the  amount  of  the  notes.  In  this  case  the  ship's  husband  had, 
after  his  appointment,  acquired  an  interest  in  the  ship,  by 
purchasing  a  part  of  the  share  of  one  of  the  other  part-owners ; 
but  his  right  as  a  part-owner  does  not  appear  to  have  been 
insisted  upon ;  and  indeed  he  had  made  the  disbursements, 
and  managed  the  concern,  not  in  the  character  of  a  part-owner 
but  of  an  agent.  After  the  bankruptcy  had  happened,  the 
other  two  part-owners  paid  two -thirds  of  the  amount  of  the 
bankrupt's  notes  to  the  ship's  husband,  and  agreed  with  him  to 
consider  the  bankrupt  as  interested  only  in  the  proportion, 
which  the  money  he  had  paid  bore  to  the  whole  cost  and  outfit. 
But  this  transaction  was  held  not  to  affect  the  question,  nor 
alter  the  right  or  interest  of  the  bankrupt,  or  his  assignees 
upon  whom  they  had  devolved." 


*  Green  v,  Briggs,  6  Hare,  395 ; 
fiindsay  v.  Gibbs,  4  Jur.  N.  S.  779  ; 
(on  appeal)  28  L.  J.  (Oh.)  692. 


2  Ilolderness  v.  Shackels,  8  B.  &  C. 
612. 
»  Smith  V.  De  Silva,  Cowp.  469 ;  but 
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In  respect  of  the  obligations  incurred  by  the  owners  upbn  oblioattoiis  of 

contracts  with  strangers,  it  is  clear,  if  they  hold  the  ship  k?  ^1^^  pkmokb. 
partners,  that  all  are  jointly  liable  on  the  contract  of  each 
made  in  the  name,  and  for  the  purposes,  of  the  partnership.  ^^ 

-*      "^      ^ 

If  they  are  part-owners,  and  not  partners,  as  is  much  more 

commonly  the  case,  the  law  is,  that  they  are  severally  hable,  .*  y. 

each  upon  his  own  contract,  made  by  himself  or  by  a  duly 

authorised  agent  on  his  behalf.*     Between  partners  the  relation 

of  principal  and  agent  is  implied  by  law ;  between  part-owners 

it  remains  to  be  proved  in  fact.* 

A  modification  of  this  general  doctrine,  not  at  all  received  in  American  Law. 
this  country,  is  stated  by  Chancellor  Kent'  to  have  been 
adopted  as  law  in  the  United  States.  He  says,  using  the  words 
of  an  English  text-writer,*  **  As  the  law  presumes  that  the 
common  possessors  of  a  valuable  chattel  will  desire  whatever 
is  necessary  to  the  preservation  and  profitable  employment  of 
the  common  property,  part-owners  on  the  spot  have  an  implied 
authority  firom  the  absent  part-owners,  to  order  for  the  common 
concern  whatever  is  necessary  for  the  preservation  and  proper 
employment  of  the  ship.  They  are  analogous  to  partners,  and 
hable,  under  that  implied  authority,  for  necessary  repairs  and 
stores  ordered  by  one  of  themselves ;  and  this  is  the  principle 
and  limit  of  the  liability  of  part-owners." 

In  this  country,  since  Lord  Hardwicke's  decision  in  Dod-  Lav  of  England. 
dingtouY.  Hallett*  was  over-ruled,  we  have  no  such  doctrine. 
Nor  have  we,  in  regard  to  British  ships,  followed  the  civil  law, 
so  generally  received  in  this  particular  on  the  Continent,"  and 


pfT  Lorf  Ten  teiden,  C.  J. ,  "It  is  clearly 
ei^bli^lied  as  a  general  principle  of 
law,  that  if  one  partner  becomes  a  bank- 
nipt,  }ns  assignees  can  obtain  no  share 
of  the  partnership  effects,  untU  they 
first  satisfy  all  that  is  due  from  him  to 
the  partnership.  The  case  of  Smith  v. 
De  Silra,  is  a  very  entangled  case,  and 
the  facts  stated  in  the  rex)ort  are  not 
very  clear  or  perspicuous  *  *  *  it  may 
therefore  have  been  properly  decided, 
wiih<mt  breaking  in  on  the  general 
pTinciple  to  which  I  have  adverted." 

Holdemess  v,  Shackels,  8  B.  &  C.  612, 
618, 

^  Brodie  c.  Howard,  17  C.  B.  109  ; 


Alitcheson  v,  Oliver,  5  E.  &  B.  419  ; 
Helme  v.  Smitli,  7  Bing.  709 ;  Young 
V.  Brander,  8  East,  10 ;  Briggs  v.  Wil- 
kinson, 7  B.  &  C.  30  ;  expartCf  Harrison 
2  Rose,  76  ;per  Erie,  J.,  Fi'ost  v.  Oliver, 
1  E.  &  B.  301  ;  ex  parte,  Young,  2 
V.  &  B.  242. 

*  See  cases  in  preceding  note. 

^  8  Kent's  Comm.  155,  citing  Holt, 
ut  infra;  King  ^^  Lowiy,  20  Barb. 
Rep.  532  ;  Hardy  v.  Sproule,  29  Me. 
Rep.  258;  31  Me.  Rep.  71,  S.  C. 

*  Holt,  Law  of  Shipping,  Introd.  38. 

*  Doddington  v.  Hallctt,  1  Ves.  sen. 
497. 

«  Dig.  42.  6.  fr.  26,  &  34  ;  lib.  20.  4. 
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ta*^Bitf  extent  in  the  United  States/  which  gives  a  lien  on  the 
,    *^]ip  Vor  necessaries  supplied  and  repairs  executed,  so  as  to 
*\enahle  the  creditor  to  attach  and  sell  her  for  the  amount  of  the 
.•/•••*;.  •     debt.     Early  attempts  were  made  in  the  Court  of  Admiralty  in 
this  country  to  introduce  into  our  law  that  principle  of  implied 
maritime  lien ;  but,  with  two  or  three  exceptions,  very  neces- 
sary to  be  maintained  for  the  safety  and  preservation  of  the 
ship,  as  in  the  case  of  wages,  towage,  pilotage,  salvage,  and 
collision,  they  failed,'  so  completely,  that  even  bottomry  must 
be  effected  by  an  express  agreement  in  writing. 
As  to  Fordgn  As  to  foreign  ships,  however,  it  was  found  that  this  state  of 

the  law,  in  respect  of  implied  maritime  lien,  and  the  exclusive 
jurisdiction  of  the  common  law  courts  over  contracts  within 
the  body  of  a  county,  operated  to  their  serious  prejudice  in 
circumstances  of  distress  or  necessity  whenever  personal  credit 
failed  the  master.  It  was,  therefore,  enacted,'  that  ''  the  High 
Court  of  Admiralty  shall  have  jurisdiction  to  decide  all  claims 
and  demands  whatsoever  in  the  nature  of  salvage  for  services 
rendered  to,  or  damage  received  by,  any  ship  or  sea-going 
vessel,  or  in  the  nature  of  towage,  or  for  necessaries  supplied 
to  any  foreign  ship  or  sea-going  vessel,  and  to  enforce  the 
payment  thereof,  whether  such  ship  or  vessel  may  have  been 
within  the  body  of  a  county,  or  upon  the  high  seas,  at  the 
time  when  the  services  were  rendered,  or  damage  received,  or  ^ 
necessaries  furnished,  in  respect  of  which  such  claim  is 
made."  In  respect  of  salvage,  we  shall  see  *  that  considerable 
modifications  of  jurisdiction  have  been  made  by  recent 
legislation ;  but  in  respect  of  claims  upon  contracts  made 
within  the  jurisdiction  of  the  common  law  courts,  this  pro- 
vision is  still  in  full  force.  It  does  not  extend,  however,  to  a 
ship  in  a  foreign  port ;  and  it  applies  to  foreign  ships  exclu- 
sively.* To  such  a  ship,  therefore,  necessaries  are  prima  facie 
supplied  on  the  credit  of  the  vessel,"  and  that  whether  she  be 

fr.  5,  &  6  ;  Novell,  97,  c.  8 ;  Domat,         ^  Kent's  Com.  635,  note,  cited  aw/c, 

Loix  Civiles,  liv.  3.  1.  6  ;  Vinnius  in  p.  59,  n.'. 

Peckium,  99,  238  ;  per  Lord  Stowell,         *  Per   Lord    Stowell,    The    Zodiac, 

The  Alexander,  Tate,  1  Dods.  278,  280;  Scott,  1  Hagg.  Ad.  320,  325. 
per  Dr.  Lnshington,  The  VibUia,  Rich-         »  3  &  4  Vict.  c.  65,  §  6. 
ardson,  1  W.    Bob.   1.  13  ;  per  Lord         *  Post^  c.  xiii.    Salvage. 
Campbell ;  Frost  v.  Oliver,  1  E.  &  B.  »  Tlie  Ocean,  2  W.  Rob.  Ad.  368. 

301  ;  22  L.  J.  (Q.  B.)  853,  357,  S.  C.  «  The  Perla,  i  Jur.  N.  S.  741. 
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in  a  colonial  or  an  English  port ;  *   but,  in  the  absence    of 
exigent  necessity  for  such  supplies,  the  Court  of  Admiralty  has 
no  jurisdiction,  and  the  party,  appealing  to  it,  must  prove  the 
existence  of  such  necessity.' 
There  is  no  doubt  a  practical  difficulty,  though  the  principle  Dependa  on 

^..-...^  i,  5-.  .  relation  of  Piin- 

of  law  IB  plain,  m  the  case  of  contracts  made  by  a  stranger  ^^^  ^^^  Agent, 
with  one,  such  as  the  master^  who  appears  to  be  in  the  position 
of  a  general  agent  for  the  purposes  of  the  ship.  Whether  he 
was  the  agent  of  the  defendants,  or  was  held  out  by  them  as 
their  agent,  in  making  the  particular  contract,  may  be  a  pro- 
position difficult  of  proof  under  the  actual  circumstances  of 
the  case;  but  it  is  the  main  proposition  to  be  affirmed  or 
negatived,  and  usually  it  determines  the  result  of  the  action.' 

The  defendants,  therefore,  are  not  liable,  on  contracts  for  the 
ship  made  by  the  master,  merely  because  they  are  owners,  or 
appear  on  the  register  as  such  /  or  hold  themselves  out  as 
owners,  and  are  in  possession  of  the  ship  at  the  time  of  the 
contract ;  or  because  the  contract  is  made  by  the  registered 
master,  acting  as  master  with  the  privity  and  consent  of  the 
defendants,  and  making  the  contract  with  their  privity,  and 
the  goods  and  work  are  supplied  and  done  on  the  credit  of  the 
defendants,  being  fit  proper  and  necessary  for  the  ship  under 
the  circumstances  existing  at  the  time  of  the  contract ; — unless 
the  master  is  also  held  out  by  the  defendants  as  their  master 
of  the  particular  ship,  acting  on  their  behalf  in  the  conduct, 


^  The  Wataga,  1  Swabey,  Ad.  165. 

•  The  Ocean,  2  W.  Rob.  Ad.  368  ; 
The  N.  R,  Gosfabrick,  4  Jur.  N.  S.  742; 
The  Helena  Sophia,  3  W.  Rob.  Ad. 
265  :  The  Alexander,  6  Jur.  241. 

*  Myera  v.  WiUis,  17  C.  B.  77  ;  (in 
*rroT)  18  C.  B.  886 ;  Mackenzie  v. 
Pooley,  11  Exch.  638;  per  Erie,  J.; 
Frost  r.  OHrer,  1  E.  &  B.  801 ;  Mitche- 
wn r.  Oliver,  5  £.  &  B.  419;  Curlings. 
Robertaon,  7  M.  &  Gr.  336  ;  Beldon  v. 
Campbell,  6  Exch.  886  ;  Briggs  v.  Wil- 
kinson, 7  h.  k  C.  30  ;  Young  v.  Bran- 
dtr,  8  East,  10  ;  and  see  on  the  general 
principle,  per  curiam^  Reynell  v.  Lewis, 
15  M.  &  W.  517,  526  ;  Wylde  v.  Hop- 
kins,  iWrf.;  Smith  v.  M*Guire,  27  L.  J. 
(Ex.)  465,  468. 


*  "Title  has  nothing  to  do  with 
these  cases  ;  we  must  look  to  the  con- 
tract between  the  parties,"  per  Lord 
EUcnborough,  C.  J.;  Annett  v.  Car- 
stairs,  3  Campb.354;  "The doctrine,  that 
the  legal  ownership  of  the  ship  is  proof 
that  the  master  has  authority  to  con- 
tract for  such  owner,  has  been  repeatedly 
negatived,"  per  Erie,  J.,  Frost  v.  Oliver, 
22  L.  J.  (Q.  B.)  353,  360  ;  1  E.  &  B. 
801,  S.  C.  ;  Brodie  v.  Howard,  17  C.  B. 
109  ;  Myers  v.  Willis,  17  C.  B.  77  ;  (in 
error)  18  C.  B.  886  ;  25  L.  J.  (C.  P.) 
39,  S.  C. ;  Hackwood  v.  Lyall,  17  C.  B. 
124;  25  L.  J.  (C.  P.)  44  n.  S.  C; 
Flower  v.  Young,  3  Campb.  240  ;  Smith 
V.  Fuge,  3  id.  456  ;  Fraser  v.  Hopkins, 
2  Taunt.  5;  2  Camp.  170,  S.  C. 
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Mortgagee. 


The  Creditor. 


management,  and  direction  of  the  vessel,  and  in  ordering  the 
goods  and  repairs.' 

A  mortgagee  of  the  ship,  though  not  to  be  deemed  owner,' 
has  so  much  of  the  right  and  incidents  of  ownership  on  taking 
possession,  that  freight  then  accruing  becomes  payable  to  him;* 
but  he  is  not  liable  for  any  debts  incurred  for  the  ship  before 
that  time,*  although  imder  the  very  peculiar  circumstances  of 
a  particular  case,  a  court  of  equity  giving  him  priority  over  a 
purchaser  ordered  him  to  pay  the  expense  of  the  outfit  for  the 
voyage  which  had  been  advanced  by  the  other.' 

The  shipwright,  however,  is  not  without  an  easy  remedy, 
when  the  vessel  is  in  his  possession,  by  means  of  his  lien  for 
repairs  upon  it  at  common  law,*  unless  he  is  deprived  of  that 
right  by  a  usage  of  the  trade  at  the  particular  port,  as  in  the 
case  of  London ;'  but  he  has  no  claim  at  common  law,  for  rent 
during  the  period  of  adverse  detention  under  his  lien.*  There 
is  no  implied  maritime  lien  in  this  country  on  vessels  for 
repairs  done  or  necessaries  supplied;*  but  in  case  the  vessel 
were  sold  under  a  decree  in  rem,  the  Court  of  Admiralty  was 
in  the  habit,  at  one  time,  of  permitting  such  creditors  to  rank 
against  the  proceeds  in  the  treasury;*"  this  practice,  however, 
being  contrary  to  principle,  was  disallowed  on  appeal  to  the 
privy  council." 

Generally,  the  creditor  has  a  double  remedy,  by  proceeding 
either  against  the  master,  who  made  the  contract,  or  against 
the  owner,  for  whom  it  was  made ;  ^'  but  as  against  the  owner,  it 


»  Mitchcson  v.  Oliver,  5  E.  &  B. 
419,  444,  445 ;  25  L.  J.  (Q.  B.)  39,  42, 
S.  C;  see  Tibbald  v.  Hood,  1  F.  &  F. 
287. 

2  17  &  18  Vict.  c.  104,  §  70. 

3  Kerswell  v.  Bishop,  2  Cr.  &  J.  629  ; 
Dean  v.  M'Ghie,  4  Bing.  45  ;  but  not 
until  he  takes  possession  ;  Gardner  v. 
C'azenove,  1  H.  &  N.  423  ;  see  Willis  v, 
ralmer,  29  L.  J.  (C.  P.)  194. 

*  Jackson  v.  Vernon,  1  H.  Bl.  114. 

*  Cato  V.  Irving,  5  De  G.  &  S.  210. 

6  Franklin  v.  Hosier,  4  B.  &  Aid. 
341  ;  ex  parte  Bland,  2  Rose,  91  ;  ex 
parte  Shank,  1  Atk.  234. 

7  Kaitt  V.  Mitchell,  4  Camp.  146. 


8  Tlie  British  Empire  Shipping  Co.  i'. 
Soames,  27  L.  J.  (Q.  B.)  397  ;  affirmed 
in  error,  28  L.  J.  (Q.  B.)  220. 

»  Justin  V.  Ballam,  1  Salk.  34  ;  2 
Ld.  Raym.  805,  S.  C. ;  Cro.  Car.  296  ; 
1  Sid.  453  ;  1  Lev.  267  ;  ]>cr  Lord 
Stowell,  Tlie  Zodiac,  Scott,  1  Hag.  Ad. 
320,  325. 

»«  The  John,  Jackson,  3  C.  Bob.  Ad. 
288. 

"  Tlie  Neptime,  3  Knapp,  94. 

'^  Per  Lord  Mansfield,  Rich  v.  Cue, 
Cowp.  639  ;  per  id.  Farmer  v.  Davies, 
IT.  R.  108,  109  ;  i?fr  Tindal,  C.  J.; 
Thompson  r.  Finden,  4  C.  &  P.  159. 
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lies  on  the  plaintiff  to  prove  his  authority  for  the  act  of  the 
master.*  A  ship's  hushand  however  is  primd  facie  the  agent  of 
all  the  ownere  for  the  management  of  the  ship  with  the  requisite 
authority  for  that  purpose,  and  any  defence  in  derogation  of 
such  implied  authority,  either  that  the  agent  was  not  to  deal  on 
credit,  or  only  to  pledge  his  own  name,  must,  it  seems,  be 
proved  by  the  owner  as  being  known  to  the  creditor.'  But 
the  creditor  by  taking  the  agent's  bill  for  the  debt,  and 
afterwards  renewing  it,  or  electing  to  take  a  bill  when  he 
might  have  had  cash,  or  to  rely  on  the  responsibility  of  the 
agent  alone,  may  thereby  lose  the  right  of  proceeding  against 
the  principal,  especially  if  the  situation  of  the  latter  is  altered 
for  the  worse  in  consequence  of  such  dealings  with  the  agent.' 

If  the  owners  have  not,  by  leasing  the  ship,  divested  them-  Master  as  Agent 
selves  of  aU  control  and  responsibility,^  the  authority  of  the 
master  appointed  by  them  is  necessarily  greater  in  a  foreign 
country,  where  he  is  their  confidential  agent,  and  entrusted  with 
their  property  to  employ  it,  subject  to  their  instructions,  and 
the  usual  course  of  the  ship's  employment,  in  the  way  that 
appears  the  most  calculated  for  their  profit  and  advantage. 
They  are  bound,  therefore,  by  all  his  contracts  about  the  usual 
employment  of  the  ship,  and  for  such  repairs,  supplies  and 
equipment,  as  are  necessary  to  enable  her  to  discharge  her 
cargo  in  a  proper  state  at  the  port  of  destination,  and  to  carry 
her  eventually  to  the  home  port  in  safety.* 


As  owners,  they  are  answerable  for  damage  occasioned  by  the  extent  of 
neghgence  of  the  master  or  crew  in  the  course  of  their  lawful  utt. 


'  Set  cases,  anfe,  p.  103,  n.';  Brodie 
r.  Howard,  17  C.  B.  109 ;  Mitcheson  v. 
Oliver,  5  E.  &.  B.  419, 

-  Whit  well  r.Perrin,  4  C.B.,  N.S.  412; 
Thompson  v.  Finden,  4  Car.  &  P.  159  ; 
Green  r.  Briggs,  6  Hare,  395  ;  Lindsay 
r.  Gilbs,  4  Jut.  K.  S.  779  ;  (in  eiTor) 
2f5  L  J.  (Ch.)  692;  Holdemess  v. 
.^h.U'k«•L^  8  B.  &  C.  612  ;  Preston  v. 
Tiunplin,  2  H.  &  N.  863  ;  (in  error)  2 
^l  684  ;  Lewis  r.  The  East  India  Co. 
I*takp,  241.  . 

'  Heed  v.  White,  5  Esp.  122,  if  not 
OTermled ;  Wyatt  r.  Marc^uis  of  Hert- 


ford, 2  East,  147 ;  Strong  v.  Hart,  6 
B.  &  C.  106 ;  Smith  v.  Ferrand,  7B.  &G. 
19  ;  but  see  Tapley  v.  Martens,  8  T.  R. 
451  ;  March  v.  Pedder,  4  Camp.  257  ; 
Robinson  v.  Read,  9  B.  &  C.  449. 

*  What  contract  amounts  to  that  in 
law,  see  post^  c.  viii. 

*  IkloUoy  de  Jure  Marit.  bk.  2,  c.  2, 
§  14  ;  Weston  v.  W'right,  7  M.  &  W. 
396  ;  Webster  I'.  Seekamp,  4  B.  &  Aid. 
352.  W^hat  rules  and  circumstances 
qualify  the  master's  authority,  is  re- 
served for  consideration  in  the  next 
Chapter,  post. 


106  LIABILITY  OP   OWNERS   AT   COMMON  LAW.       [CHAP.  m. 

At  Common Uv.  employment,  to  the  full  extent,  at  common  law,  of  the  injury 

sustained  in  ship,  goods,  or  person  ;  and  if  the  injured  person 
die  by  the  accident,  his  family  and  relations  are  entitled  by 
statute,*  to  maintain  an  action  for  the  loss  suffered  by  them  in 
consequence.  But  for  the  wUful  default  of  a  servant,  notwith- 
standing it  be  in  the  course  of  his  employment,  and  occasion 
damage  to  another,  no  employer  is  responsible ; '  and  when  the 
damage  is  a  consequence  of  the  non-observance  of  certain 
statutory  rules  of  the  sea,  it  is  presumed,  in  the  absence  of 
other  evidence,  to  have  been  occasioned  by  the  wilful  default  of 
the  person  who  was  in  charge  of  the  deck  at  the  time.' 

As  common  carriers  of  goods  for  hire,  they  are  at  common 
law  in  the  nature  of  insurers  against  all  loss  or  injury,  occa- 
sioned to  the  goods  delivered  to  them  on  freight,  by  fire  or 
robbery,  or  any  cause  other  than  the  act  of  God  and  the  king's 
enemies.^  But  their  right  to  limit  this  liability  by  express 
contract  is  usually  exercised  both  in  the  charter-party  and  bill 
of  lading,  by  contracting  for  the  safe  carriage  and  delivery  of 
the  cargo, — "  The  act  of  God,  the  king's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers  and 
navigation,  of  whatever  nature  and  kind  soever,  during  the 
said  voyage,  always  excepted."*  Considered  as  other  than 
common  carriers,  their  liability  is  determined  by  the  contract 
in  each  case,  subject  to  such  stipulations  as  are  implied  in  it 
by  common  law  or  usage,  and  not  excluded  in  express  terms  by 
the  parties  thereto. 

By  Foreign  Law.       This  rule  of  the  common  law  of  England,  measuring  the 

liability  of  the  owners  by  the  full  extent  of  the  injury  sustained, 
is  also  the  rule  of  the  civil  law,  and  of  the  general  law 
maritime.*    It  accords  with  natural  justice,  though  it  differs 

»  9  &  10  Vict.  c.  93.  Forward  v.  Pittard,  1  T.  R.  27  ;  Hyde 

»  McManus  v.  Crickett,  1  East,  106 ;  v.  Trent  Navigation  Co.  6  T.  R.  389  ; 

Ellis  V,  Turner,  8  T.  R.  531,  533  ;  The  Cliitty  on  Contr.  423. 

Druid,   Kewton,  .1  W.  Rob.   Ad.  391;  »  So  far  as  the  terms  of  this  exception 

Bowcher  r.  Nordstrom,  1  Taunt.  568;  have  been  the  subject  of  judicial  decision, 

see  Gregory  v.  Piper,  9  B.  &  C.  591.  they  will  bo  considered  hereafter  with 

'.  17  &  18  Vict.  c.  104,  §  299.     But  the  instruments  in  which  they  appear, 

if  not  a  compulsory  pilot,  perhaps  tlio  ^>05<,  c.  viii.  and  xi. 

shipowner  is  liable,  in  the  first  instance,  «  The    Carl   Johann,    cited  in    The 

with  a  remedy  over  under  this  section.  Dundee,    Holmes,    1   Hagg.    Ad.    109, 

*  See  Macklin  v.    Waterhouse,   and  113 ;    The    Girolamo,    Guiranovich,    3 

Riley   v.   Home,   6  Bing.    212,   217  ;  Hagg.  Ad.  187. 
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from  modem  policy;  and  as  might  be  expected,  sea-faring 
nations  generally  knew  no  other  during  the  early  centuries  of 
the  maritime  history  of  modem  Europe.  Yet  this  is  somewhat 
remarkable,  inasmuch  as  the  Consolato,  not  of  recent  fame,  in 
at  least  two  different  chapters,  expressly  Umits  the  responsibi- 
lity  of  a  part-owner  to  the  value  of  his  share  in  the  ship.* 

The  ancient  laws  of  Oleron,  Wisby,  and  the  Hanse-Towns, 
contain  no  provision  on  this  subject ;  nor  is  any  alteration  of 
the  rule  of  the  civil  law  noticed  by  Boccus ; "  but  Vinnius,  an 
earher  author,  states,  that  by  the  law  of  Holland,  the  owners 
are  not  chargeable  beyond  the  value  of  the  ship  and  the  things 
that  are  in  it.*  The  Hanseatic  Ordinance  of  1614  had  already 
pronounced  the  goods  of  the  owner  discharged  from  the  claim 
for  damage  by  the  sale  of  the  ship  to  pay  it  ;*  and  in  conformity 
therewith,  the  French  Ordinance  of  1681  declares,  "  that  the 
owners  of  ships  shall  be  answerable  for  the  acts  of  the  master, 
but  shall  be  discharged  therefrom  upon  relinquishing  their  ship 
and  the  freight."*  A  similar  provision  in  the  Ordinance  of 
Botterdam,  made  in  1721,  declares,  "  That  the  owners  shall 
not  be  answerable  for  any  act  of  the  master  done  without  their 
order,  any  further  than  their  part  of  the  ship  amoimts  to : "  * 
and,  by  other  articles  of  the  same  ordinance,  it  appears,  that 
each  part-owner  is  liable  only  for  the  value  of  his  own  share/ 
Valin,  in  his  commentary  on  the  French  Ordinance,"  informs 
as  that  the  same  regulations  are  also  established  at  Ham- 
burgh.* 

The  earliest  provision   of  the   British   legislature  on  this  BytBefonner 
subject,  is  a  statute  passed  a  few  years  after  the  date  of  the  |^^^|^^  ^ 
Ordinance  of  Rotterdam,  in  consequence  of  a  petition  presented 


*  Coosolato,  c.  141,  1&2— 2  Pardesa. 
155,206. 

*  The  Notabilia  of  this  author,  who 
vua  Keftpolitan,  were  first  published 
in  1855. 

*  InPeckium,  165,  published  in  1647, 
the  author  cites  Grotiua,  lib.  8.  Intro- 
diic  ad.  Juhsp.  Bat.  c.  1 ;  and  de  Jure 
Beffi  et  Pacis,  Ub.  2,  c.  11,  §  13. 

*  H«u.  Ord.  1614,  t.  10,  art.  2— 
2Ptrdess.  551. 

*  liv.  2,    tit  8,   Des  Propri6taires, 


art.  2.  The  encouragement  of  maritime 
commerce,  especially  among  the  no- 
blesse, was  one  of  the  principal  objects 
of  this  Ordinance.  See  Ibid.  art.  1,  and 
Valin' s  preface  to  that  title. 
«  Art.  167,  2  Magens,  107. 

7  Art.  126,  127 ;  2  Magens,  101,  102. 

8  1  Valin,  569. 

•  An  extract  from  the  Ordin.  of 
Hamburgh,  dated  1731,  is  given  in  2 
Magens,  but  the  article  containing  this 
provision  is  not  noticed. 
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to  the  House  of  Commons  by  several  merchants  and  other 
persons,  owners  of  ships  belonging  to  the  port  of  London,' 
setting  forth  the  alarm  of  the  petitioners  at  the  event  of  a 
late  action,  in  which  it  was  determined  that  the  owners  were 
answerable  for  the  value  of  merchandise  embezzled  by  the 
master. 

This  statute,'  accordingly  limited  the  liability  of  the  owners, 
in  case  of  embezzlement  of  the  goods  and  merchandise  on 
board  by  the  master  or  mariners,  and  without  the  privity  or 
knowledge  of  such  owners,  to  the  value  of  the  ship  and  freight. 
Fifty  years  after  this,  namely,  in  the  October  of  1784,  a  vessel 
in  the  Thames  having  been  forcibly  robbed  of  a  large  amount 
of  specie,  an  action  was  brought  against  the  owners,  and,  at 
the  trial,  although  it  was  proved  that  one  of  the  mariners  was 
accessory  to  the  robbery,  Lord  Mansfield,  expressing  a  doubt 
whether  the  facts  of  the  case  could  be  covered  by  the  word 
'  embezzlement,*  directed  a  verdict  for  the  full  amount.  Tliis 
ruling  was  disapproved  of  by  the  full  court,'  but  it  sufficed  to 
alarm  the  shipowners  of  London,  and  upon  another  petition  to 
the  House  of  Commons,*  the  second  statute*  was  passed^ 
extending  protection  to  the  owners  in  cases  of  robbery  without 
the  privity  of  the  master  or  mariners.  The  protection  thus 
accorded  to  them  was  greatly  enlarged  afterwards  by  the 
53  Geo.  3,  c.  169,  but  these  various  statutes  were  repealed  in 
1854,*  and  the  existing  law  on  the  subject  is  now  consolidated 
in  the  Merchant  Shipping  Act  of  that  year. 
By  tho  Law  of  Absolute  as  the  terms  of  the  French  Ordinance,  repeated  in 

France.  -l     /^    j    t  . 

the  Code,'  appear  to  be,  it  seems  that  the  fails  da  Capitaine^ 
from  which  the  owner  was  discharged  by  the  abandonment  of 
the  ship  and  freight,  were  restrained  by  the  Courts  of  France 
aux  seuls  d^lits,  quasi-delits,  faits  de  negligence,  imp6ritie, 
imprudence,  et  autres  produisant  des  dommages  qui  donnent 

*  See  Commons  Journals  for  tlio  year  ^  7  g^o.  2,  c.  15,  A.D.  1734. 

1733,  page  277,  the  case  referred  to  by  »  Sutton  v.  Mitchell,  1  T.  R.  18. 

the  petition,  appears  clearly  to  be  that  *  Com.  Jour.  17S6,  p.  296. 

of  Boucher  v.  I^wson,  R.  temp.  Ilardw.  *  26  Geo.  3,  c.  86.     This  Act  passed 

85.     The  bill  went  through  both  houses  without  a  division  in  either  House  of 

without  a  division.     The  clauses  direct-  Parliament, 

ing  proportional  compensation  and  relief  «  By  the  17  &  18  Vict.  c.  120. 

in  equity  were  introduced  in  the  House  ?  Co.  de  Com.  art.  216. 
of  Lords. 
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ouyertore  k  Taction  civile ;  and  that  this  law  did  not  apply  aux 
engagemens,  obligations,  et  emprunts  contractus  par  le  capitaine 
dans  le  cercle  de  ses  fonctions.*  To  amend  this,  was  published 
the  law  of  the  14th  of  June,  1841,  enabling  the  owner  to 
acquire,  by  abandonment  of  the  ship  and  freight,  a  complete 
discharge  non  seulement  de  la  responsibility  civile  des  faits 
et  dehts  du  capitaine,  mais  encore  de  tous  les  engagemens 
contractuels  relatifs  au  navire  et  a  Texp^dition."  The  same 
law  expressly  refuses  to  one,  who  is  both  captain  and  owner,  or 
part-owner,  the  privilege  of  abandonment,  and  discharge 
thereby  from  further  liability ;  but  then  his  liability  is  in  the 
proportion  merely  of  his  share  in  the  ship. 

By  the  law  of  this  country,  the  privilege  of  limited  responsi-  Under  Merchant 
bility  is  restricted  to  the  owners  of  sea-going  British  ships."  ipp»i»« 

No  owner  of  any  such  ship,  or  share  therein,  is  liable  to  any  Owners  of  what 
extent  whatever  for  loss  or  damage  happening  without  his  fault  i^d  ^J^, 
or  privity, — 

1.  Of  or  to  any  goods,  merchandise,  or  other  things  whatso- 
ever, taken  in,  or  put  on  board,  any  such  ship,  by  reason  of  any 
fire  happening  on  board  such  ship  ;* — 

2.  Of  or  to  any  gold,  silver,  diamonds,  watches,  jewels,  or 
precious  stones,  taken  in,  or  put  on  board,  any  such  ship  by 
reason  of  any  robbery,  embezzlement,  making  away  with,  or 
secreting  thereof,  unless  the  owner  or  shipper  thereof  has,  at 
the  time  of  shipping  the  same,  inserted  in  his  bills  of  lading,  or 
otherwise  declared  in  writing  to  the  master  or  owner  of  such 
ship,  the  true  nature  and  value  of  such  articles.' 


^  1  Boolay-Paty,  Droit  Marit  270  ; 
AiTet  du  Mars,  1818,  par  la  Cour 
Koyale  de  Rouen,  cited  by  Pailliet,  Man. 
de  Droit,  in  his  commentary  on  art  216, 
Co.  de  Com. 

'  3  Parde-ss.  Droit  Com.  no.  663. 

■  17  &  18  Vict.  c.  104,  §  106,  503, 
an,  506,  that  it  is  limited  to  British 
■Hip,  fseepost^  p.  113. 

*  Under  the  operative  words  in  the 
26  Geo.  3,  c.  86,  §  2,  which  were 
"  slkipped,  taken  in,  or  put  on  board, 
rodi  vessel,"  it  was  held  that  goods 
•itstroyed  by  fire  while  on  board  a 
lighter  not  belonging  to  the  owners  of 


the  ship,  for  the  purpose  of  being  con- 
veyed from  the  shore  to  the  sliip  were 
not  within  the  intention  of  the  Act, 
and  the  owners  were  responsible  for 
them  as  at  common  law ;  More  wood  v. 
PoUok,  1  £.  &  B.  743,  an  interpretation 
which  appears  to  apply  to  the  present 
Act.  Of  course,  if  the  goods  are  not  in 
the  ship,  but  put  out  of  it,  on  shore, 
and  without  notice  to  the  consignees, 
when  they  axe  destroyed  by  fire,  the 
only  defence  of  the  owners  is  at  common 
law ;  Bourne  v.  Gatliffe,  in  error,  11 
CI.  &  F.  45  ;  7  M.  &  G.  850. 
»  17  &  18  Yict.  c.  104,   §  503.    But 
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When  liable. 


To  vhat  extent. 


This  right  is  in- 
dividnaL 


But  where  all  or  any  of  the  following  events  occur  without 
his  actual  fault  or  privity,  that  is  to  say, — 

1.  Where  any  loss  of  life  or  personal  injury  is  caused  to  any 
person  being  carried  in  such  ship ; 

2.  Where  any  damage  or  loss  is  caused  to  any  goods, 
merchandise^  or  other  things  whatsoever,  on  board  any  such 
ship ; 

3.  Where  any  loss  of  life  or  personal  injury  is,  by  reason  of 
the  improper  navigation  of  such  sea- going  ship  as  aforesaid, 
caused  to  any  person  carried  in  any  other  ship  or  boat ; 

4.  Where  any  loss  or  damage  is,  by  reason  of  any  such 
improper  navigation  of  such  sea-going  ship  as  aforesaid, 
caused  to  any  other  ship  or  boat,  or  to  any  goods,  mer- 
chandise, or  other  things  whatsoever  on  board  any  other  ship 
or  boat ; — 

In  these  cases,  no  owner  of  any  such  ship,  or  share  therein,  is 
answerable  in  damages  to  an  extent  beyond  the  value  of  his 
ship,  and  the  freight  due,  or  to  grow  due,  in  respect  of  such  ship 
during  the  voyage,  which  at  the  time  of  the  happening  of  any 
such  events  as  aforesaid  is  in  prosecution  or  contracted  for, 
subject  to  the  following  proviso  (that  is  to  say),  that  in  no  case 
where  any  such  liability  as  aforesaid  is  incurred  in  respect  of 
loss  of  life  or  personal  injury  to  any  passenger,  shall  the  value 
of  any  such  ship,  and  the  freight  thereof  be  taken  to  be  less 
than  fifteen  pounds  per  registered  ton.* 

The  privilege  accorded  by  these  sections  of  the  statute,  is 
the  right  of  the  individual  owner,  who  is  therefore  not  deprived 
of  it  in  consequence  of  any  loss  or  damage  happening  through 
the  fault  or  with  the  privity  of  his  co-owner ; '  but  the  latter, 
although  his  liability  remains    as    at    common  law,  is  not 


a  description  of  a  box  as  ''one  box 
containing  about  two  hundred  and 
forty-eight  ounces  of  gold  dust,"  is  not 
a  declaration  of  the  true  nature  and 
value  to  satisiy  the  statute;  Williams 
V.  The  African  Steam  Ship  Co.  1 
H.  &  N.  800.  A  description  of  coin, 
as  "1338  hard  dollars,"  was  held  suf- 
ficient under  the  26  Geo.  8,  c.  86,  §  3, 
which  required  a  declaration  of  "the 
nature,  quality,  and  value  of  such  &c." 


Gibbs  V.  Potter,  10  M.  &  W.  70,  Loiti 
Abinger  in  this  case  expressing  a  doubt, 
whether  the  statute  applied  to  a  foreign 
port,  at  least  unless  the  shipment  made 
there  were  for  a  port  in  this  country. 

1  17  &  18  Vict.  c.  104,  §  604. 

'  Wilson  V.  Dickson,  2  B.  &  Aid.  2 ; 
the  terms  of  the  previous  statute  being 
in  the  plural  number,  occasioned  some 
difficulty  on  this  point,  ibid.  18  ;  The 
Triime,  Wardell,  3  Hagg.  Ad.  114. 
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personally   amenable    to    the  jurisdiction   of   the    Court    of 
Admiralty.^ 
The  term  "  ship  "  standing  alone  in  these  sections,  as  it  did  *  Ship,'  what  it 

.  .  incladeB,  and  at 

m  the  operative  section  of  the  previous  act,  was  construed  by  what  time. 
the  Court  of  King's  Bench,*  as  including  '*  whatever  is  on  board 
a  ship  for  the  object  of  the  voyage  and  adventure  on  which  she 
is  engaged,  belonging  to  the  owners,  whether  the  object  be 
warfure,  the  conveyance  of  passengers  or  goods,  or  the  fishery." 
Therefore  the  fishing  stores  on  board  a  Greenland  whaler,^  and 
a  chronometer  on  board  any  vessel,*  have  been  severally  held  to 
be  part  of  the  ship,  the  value  of  which  is  the  fund  to  cover  the 
loss  and  injury  sustained.  This  value  is  now  decided  to  be  the 
price  the  ship  would  have  sold  for,  not  at  the  commencement  of 
the  voyage,  but  immediately  before  the  occurrence  of  the 
accident,  in  her  then  condition,  but  irrespective  of  the  circum- 
stances in  which  the  vessel  may  have  been  at  the  time.* 

Peculiar  circumstances,  however,  will  require  the  application 
of  a  different  principle  in  estimating  the  value  in  particular 
cases.  In  a  case  before  Vice- Chancellor  Wood,  it  appeared  that 
theAMcan  Steam  Ship  Co.  had  purchased  the  vessel  there 
in  question,  in  December,  1852,  for  12,8972.,  and  that  she 
was  totally  lost  on  the  25th  October,  1854,  while  carrying  the 
mails  to  Fernando  Fo,  being  at  the  time  insured  for  10,0002. 
She  was  variously  valued  for  the  purposes  of  the  suit,  by  some 
as  high  as  6,0002.,  by  others  as  low  as  4,000/.,  and  by  one 
valuer,  appointed  by  both  parties,  Mr.  Bailey,  at  5,900Z. 

The  Vice -Chancellor  said,  "  This  is,  I  believe,  the  first  case 
that  has  occurred  upon  the  construction  of  the  504th  section 
of  the  Merchant  Shipping  Act  of  1854.  The  natural  meaning 
of  the  words  *  value  of  the  ship  '  seems  to  be  that  which  the 
ship  would  sell  for.  It  would  be  opening  too  large  a  field  of 
inquiry,  if  we  were  to  adopt  the  particular  value  which  the 
owner  would  put  upon  a  ship  used  or  wanted  for  a  particular 

*  The  Hope,  Hepburn,   1  W.    Rob.  »  Langton  v,  Horton,  5  Beav.  9,  20. 
Ad.  154  ;  The  Volant,  Merchant,  1  id.  «  Wilson  v,  Dickson,  2  B.  &  Aid.  2  ; 
SS5,  890;  over-ruling,  on  this  point,  Brown  v.  Wilkinson,  15  M.  &  W.  891  ; 
The  Triune,  Wardell,  3  Hagg.  Ad.  114.  Dobree  v.  Schroder,  2  My.  &  Cr.  489  ; 

'  58  Geo.  3,  c.  159,  §  1.  The  Mary  Caroline,  8  W.  Rob.  Ad.  101. 

*  Per  Abbott,  C:  J.  Gale  v.  Laurie,  5      See  the  decree  made  in  Leycester  v. 
B.  k  C.  156,  164.  <  lUd.        Logan,  26  L.  J.  (Ch.)  306,  808. 
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purpose.  On  the  other  hand,  the  price  for  which  a  ship  would 
sell,  cannot  always  be  adopted  as  a  criterion  of  the  value.  It 
may  often  happen  that  a  ship  is  adapted  only  to  a  particular 
trade  which  is  monopolised  by  one  company;  the  result  of 
which  would  be,  that  the  ship  would  be  of  no  use  to  amone 
else.  In  that  case,  it  is  obvious,  that  neither  the  special  value 
nor  the  market  value  would  be  a  test  of  its  real  value,  and  some 
other  means  of  ascertaining  it  must  therefore  be  resorted  to 
there.  But  that  is  not  the  present  case.  There  is  here  no 
suggestion  that  the  ship,  if  sold,  would  have  been  useless  to 
any  one  else.  The  amount  of  the  insurance,  though  an  impor- 
tant criterion  of  value,  cannot,  I  think,  be  taken  alone,  as  truly 
representing  the  value.  Certainly  the  amount  pf  the  insurance 
cannot  bind  the  plaintiffs  by  estoppel.  If  the  Act  had  contem- 
plated any  such  effect  as  that,  I  think  it  would  have  said  so. 
In  the  present  case,  considering  the  price  for  which  The  Fore- 
runner was  originally  purchased,  and  the  number  and  length  of 
the  voyages  she  has  performed,'  I  think  I  am  bound  to  conclude 
that  10,000Z.  was  considerably  above  her  value.  The  fact  of 
her  being  insured  for  so  large  a  sum  is  very  easily  explained ; 
the  Company  were  bound  by  their  contract  immediately  to 
replace  the  ship  in  case  of  loss,  and  they  insured  for  such  a 
sum  as  it  would  cost  to  replace  her.  Upon  the  whole,  I  think 
Mr.  Bailey*s  is  a  'very  fair  and  liberal  estimate,  and  as  the 
legislature  contemplated  a  liberal  allowance  being  made,  I  shall 
adopt  his  estimate  of  the  value,  and  order  5,900i.  to  be  paid 
into  Court." ' 
Freight^  what.  The  freight  available  for  the  liquidation  of  damages,  is  that 

which  was  due  at  the  time  of  the  loss,  and  that  which  would 
have  been  due  from  and  after  that  time  in  respect  of  the  same 
voyage,  if  it  had  been  completed  with  the  cargo  then  on  board, 
making  no  allowance  in  the  estimate  for  jettison  or  other  casual 
occasions  of  deduction.  It  is  not  the  freight  which  was 
expected  to  be  realised  at  the  commencement  of  the  voyage." 
It  includes,  however,  all  money  paid  in  advance  in  the  name 

*  Estimated  in  length  altogether  at  870,  S.  0. 

about  100,000  miles.  «  Cannan  v.  Meaburn,  1  Bing.  435  ; 

2  The  African   Steam   Ship   Co.    r.  Wilson  v.  Dickson,  2  B.  &  Aid.  2. 
Swanzy,  2  K.  &  J.  660;  25  L.  J.  (Ch.) 
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of  freight  to  the  owners  of  the  ship/  It  includes  also  the 
carnage  of  goods  belonging  to  the  owners  of  the  ship,  passage 
money,  and  also  the  hire  due  or  to  grow  due  under  or  by 
virtue  of  any  contract,  except  only  such  hire,  in  the  case  of  a 
ship  hired  for  time,  as  may  not  begin  to  be  earned  until  the 
expiration  of  six  months  after  such  loss  or  damage.'  And  it 
extends  to  the  gross  freight  earned,  without  deduction  for 
wages,  pilotage,  towage,  or  hire  of  boats.' 

In  respect  of  loss  of  life,  or  personal  injury  to  any  passenger, 
the  Talue  of  the  ship  and  freight  is  in  no  case  to  be  taken  to  be 
less  than  fifteen  pounds  per  registered  ton.^  But  if  in  that 
case  or  any  other  case  of  loss  or  injury,  the  ship  is  bailed  in 
the  Court  of  Admiralty  for  a  larger  sum  than  the  proper  value 
of  the  ship  and  freight,  the  suitor  cannot  avail  himself  of  the 
surplus,  notwithstanding  the  value  of  the  ship  and  freight  is 
insufficient  to  cover  the  actual  loss  and  damage  sustained.' 

The  owner  of  every  sea-going  ship  or  share  therein,  is  liable  lobecb  on  diffe- 
in  respect  of  every  such  loss  of  life,  personal  injury,  loss  of  or  '«^*<*^'<*^*<'°^ 
damage  to  goods    arising  on    distinct  occasions  to  the  same 
extent  as  if  no  other  loss,  injury,  or  damage  had  arisen.' 

The  costs  of  suit  form  no  part  of  the  loss  or  damage  to  be  CoBtsof  Snit. 
compensated,  and  the  owner  is  therefore  liable  for  them  person- 
ally, and  without  regard  to  the  value  of  the  ship  and  freight. 
A  vexatious  resistance  to  just  claims  would  be  encouraged  by 
any  other  rule;'  but  although  the  costs  are  thereby  made  a 
claim  against  the  person,  it  is  within  the  jurisdiction  of  the 
Court  of  Admiralty  to  award  them.* 

This  limitation  to  the  responsibility  of  the  owners  of  British  What  persons  not 

.......  ..  »  ,,  ••If  'ji  1      entitled  to  this 

ships  IS  stnctly  a  provision  of  the  mumcipal  law,  with  a  purely  advantage, 
municipal  policy  for  its  object,  the  encouragement  namely  of 
British  shipping,  and  is  therefore  not  applicable  to  the  owners 
of  a  foreign  vessel,*  or  to  the  owners  of  a  British  ship  which  is 

*  Vilson  V,  Dickson,  2  B.  &  Aid.  2.  Ad.  101. 

•  17  1 18  Vict  c,  104,  §  505.  «  17  &  18  Vict.  c.  104,  §  506. 

•  The  Benares,  Brown,  7  Notes  of  '^  The  Dundee,  Holmes,  1  Hagg.  Ad. 
Cases,  Sapp.  50;TheLindaTlor,  4Jur.  109;  The  John  Dunn,  Place,  1  W. 
N.  S.  172  ;  The  Chimtera,  died  ibid.  Rob.  159 ;  The  Volant,  Merchant,  1  W. 

M7&  18  Vict.  c.  104,  §  504.  Rob.  390. 

*  The  Richmond,  West,  3  Hagg.  Ad.         »  Ex  parte  Rayne,  1  Q.  B.  982. 

431 ;  The  Mary  Caroline,   3  W.  Rob.         »  The  Carl   Johann,    cited    in   Tho 
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not  recognised  as  such  within  the  Merchant  Shipping  Act  of 
1854/  or  to  any  master  or  seaman,  although  a  part-owner  also 
of  the  ship  to  which  he  belongs,  for  the  purpose  of  lessening 
or  taking  away  any  liability  to  which  he  is  subject  in  the 
capacity  of  master  or  seaman.' 


LBOAL  PBOOBSD' 
XNOfl. 

By  owners  on 
vrongB. 


The  several  part-owners  of  a  ship  make  in  law  but  one 
owner;  and  in  case  of  any  injury  done  to  their  ship  by  the 
wrong  or  negligence  of  a  stranger,  they  ought  regularly  to  join 
in  one  action  at  law  for  the  recovery  of  damages,  which  are 
afterwards  to  be  divided  among  themselves  according  to  their 
respective  interests  ;  otherwise  the  party,  who  had  committed 
the  wrong,  might  be  unnecessarily  harassed  with  the  expense 
of  several  suits  to  obtain  the  same  end  as  could  be  equally 
well  gained  in  one.  But  this  rule  of  law  is  made  for  the  ease 
of  the  wrong-doer.  If,  therefore,  he  does  not  plead  the  non- 
joinder in  abatement,  or  give  notice  to  the  plaintiff  that  he 
objects  to  the  non-joinder  of  certain  other  part-owners  with 
him  in  the  action,  and  the  amendment  is  not  made  before, 
or  at  the  trial  of  the  action,  according  to  the  statute,'  the  single 
part-owner  will  recover  damages  for  the  injury  proportionate  to 
his  share  in  the  ship,  whether  the  nature  of  his  interest  is  made 
to  appear  upon  evidence  at  the  trial,  or  is  originally  stated  by 
himself  in  the  allegation  of  his  cause  of  complaint.^  And  if 
afterwards  another  part-owner  sues  for  his  own  interest,  the 
defendant  can  no  longer  avail  himself  of  the  objection,  because 
the  party  to  the  first  suit  has  no  longer  any  matter  of  com- 
plaint.' In  case  of  the  death  of  any  part-owner  after  an  injury 
received,  the  right  of  action  survives  in  general  to  the  surviving 
part-owners,  who  must  afterwards  pay  to  the  personal  represen- 
tatives of  the  deceased  the  value  of  his  share. 


Dundee,  Holmes,  1  Hagg.  Ad.  109, 
118 ;  The  Girolamo,  Guiranovich,  3 
Hagg.  Ad.  187  ;  Cope  v.  Doherty,  2  De 
G.  &  J.  614  ;  4  K.  &  J.  367,  S.  C. 

»  17  &  18  Vict.  c.  104,  §  516,  106, 
87,  25,  19,  18. 

«  Ihid.  §  516. 

'  16  &  16  Vict  c.  76,  $  34,  35,  36. 
Sands  v.  Child,  Salk.  82 ;  Addison 


V.  Overend,  6  T.  R.  766 ;  and  see  Dock- 
wray  v.  Dickenson,  Comb.  366  ;  Boyce 
V.  Douglass,  1  Camp.  59,  61 ;  1  Wms. 
Saund.  291  ky  291  m. 

»  Sedgworth  v.  Overend,  7  T.  R.  279. 
In  this  case  the  plaintiff  was  the  only 
remaining  part-owner  :  but  the  opinion 
delivered  by  Mr.  Justice  Lawrence  is  an 
authority  for  the  text. 
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In  case,  howeyer,  of  an  action  for  the  freight  of  goods  Byownenon 
eonyeyed  in  a  general  ship,  aU  the  part-owners  ought  to  join, 
or  if  they  do  not,  the  defendant  may  ayail  himself  of  the 
objection  by  eyidence  at  the  trial,  and  without  plea  in  abate- 
ment ;  according  to  the  general  rule  of  law,  and  the  distinction 
between  contracts  and  wrongs  ;^  unless  perhaps  some  one  haye 
received  his  own  share,  or  haye  released  his  claim  to  it.  An 
additional  reason  for  the  joinder  of  all  the  part-owners  as 
plaintiffs  in  the  suit  in  this  case,  is  that  all  of  them  are  partners 
mih  respect  to  the  joint  adventure  of  the  ship :  and  upon  this 
consideration.  Lord  Eldon,  in  a  case  of  bankruptcy,  wherein  it 
appeared  that  the  owners  of  a  ship,  upon  a  settlement  of 
accounts  with  the  master,  who  had  become  a  bankrupt,  were 
indebted  to  him,  and  that,  on  the  other  hand,  he  also  was 
indebted  to  some  of  them  severally  upon  separate  and  distinct 
concerns,  refused  to  allow  the  latter  to  set  off  their  respective 
demands  against  the  claim  of  his  assignees  for  their  shares  of 
the  general  debt.'  And  settlement  of  a  claim  of  demurrage 
in  a  foreign  port  with  one  part-owner  vdll  sustain  a  plea  of 
accord  and  satisfaction  to  an  action  by  the  owners  on  the  same 
demand.' 

If  part-owners  enable  their  co-owner  to  deal  with  their 
property  as  his  own,  they  have  no  right  of  action  against  third 
persons  in  respect  of  transactions  with  him  concerning  it,^ 
unless  it  can  be  shown  that  the  dealings  were  with  him  as  the 
agent  of  his  co-owners.* 

On  the  other  hand,  in  an  action  against  the  part-owners  Against  owners. 
npon  any  contract  relating  to  the  ship,  if  all  are  not  sued, 
although  regularly  such  action  should  be  brought  against  all 
jointly,  the  defendants  can  only  avail  themselves  of  the 
objection  by  plea  in  abatement;*  and  if  they  omit  to  plead 
such  a  plea,  the  plaintiff  will  recover  his  whole  demand,  and 

*  1  WffiSL    Saand.    291  k,    note  2.  <  Alexander  v.  Dowie,  1  H.  &N.  152. 

Tberc  is  a  loose  note  in  S  Keeble,  444,  ^  Sims  v.  Brittain,  4  B.  &  Ad.  375  ; 

8taaley  ff.  Ayles,  of  a  dictum  of  Chief  HatsaU  v.  Griffith,  2  Cr.  &  M.  679 ; 

Justice  Hale  at  Nisi  Prins,  to  the  con-  Sims  v.  Bond,  5  B.  &  Ad.  889. 

tniy  of  vhat  is  here  advanced  in  the  *  Sims  v.  Bond,  supra, 

text ;  hut  the  reporter  adds,  that  the  *  See  1  Wms.  Sannd.  291  &,  note  4, 

caoae  went  off  to  a  reference.  Pasmore  v.  Bonsfield,  1  Stark.  296. 

-  EzjnrU  Christie,  10  Yes.  jun.  105. 

1  2 
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the  defendants  mnst  afterwards  call  upon  the  others  for  con- 
tribution.* Where  the  action  is  founded  on  matter  ex  quaA 
.  contractu^  and  the  declaration  alleges  a  breach  of  duty,  and  not 
a  breach  of  promise,  it  has  been  much  questioned,  whether  one 
part-owner  who  is  sued  alone,  can  avail  himself  of  this  plea, 
and  also  whether,  if  the  action  be  brought  against  more  persons 
than  appear  at  the  tidal  to  be  part-owners,  the  plaintiff  can 
sustain  his  suit  against  those  who  appear  to  be  so,  or  must  fail 
altogether.  The  Court  of  King's  Bench  decided,  that  such  a 
plea  is  not  admissible,'  and  the  Court  of  Common  Pleas,  that  it 
is ; '  so  that  at  first  sight  the  cases  seem  to  be  conflicting.  Perhaps 
the  principle  is  this: — Where  the  action  is  maintainable  for  the 
tort  simply,  without  reference  to  any  contract  made  between 
the  parties,  no  advantage  can  be  taken  of  the  omission  of  some 
defendants,  or  of  the  joinder  of  too  many;  but  where  the  action 
is  not  maintainable  without  referring  to  a  contract  between  the 
parties,  and  laying  a  previous  ground  for  it  by  showing  such 
contract,  there,  although  the  plaintiff  shapes  his  case  in  tort, 
he  shall  yet  be  Uable  to  a  plea  in  abatement  if  he  omit  anj- 
defendant,^  or  to  a  nonsuit,  if  he  join  too  many,*  and  the  judge 
at  the  trial  refuse  to  allow  an  amendment.*  After  verdict  against 
one  of  several  defendants  in  an  action  of  this  description,  on 
motion  to  enter  a  nonsuit,  the  Court  held  that  the  declaration 
might  and  therefore  must,  after  verdict,  be  read  as  a  declaration 
not  on  contract  but  in  case  for  a  tort,  and  that  one  of  several 
defendants  might  be  found  guilty  upon  it.' 
As  joint-con-  ^^  ^  tradesman,  who  has  repaired  a  ship,  take  from  some  of 

tractors.  tj^e   part-owners   sums   equivalent   to  their  shares,  they  still 

remain  responsible  for  the  residue  of  the  debt,  if  it  is  not  paid 
by  the  others,  unless  at  the  time  of  the  payment  the  tradesman 
specially  agree  to  discharge   them  from  all  further  demand. 


Hunter  v,  "Wright,  1  East,  20.  among  them,  but  the  cause  was  decided 

'  Govett  V.  Radnidge,    3  £ast,   62  ;  on  a  different  ground  ;  Max  v.  Roberts 

WeaU  V.  King,  12  East,  452.  (in  error),  12  East,  89. 

•  Powell  V.  Layton,    2  N.   R.   865;  *  1  Wms.  Saund.  291c,  291/;  Green 

Max  V.  Roberts,  2  id.  454.     A  writ  of  v,  Greenbank,   2  Marsh.  485  ;  Brether- 

error  was  brought  on  this  latter  judg-  ton  v.  Wood,  3  B.  &  B.  54. 

ment,    which  was   argued  before  the  *  15  &  16  Vict.  c.  76,  §  87. 

twelve  judges,  and  it  was  understood  •  Pozzi  v.  Shipton,  8  A.  &  £.  963. 

that  much  difference  of  opinion  existed 
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upon  some  good  consideration  inducing  him  so  to  do,  such  as 
payment  before  the  expiration  of  the  usual  credit;  or  release 
them  by  deed/  which  the  law  presumes  never  to  be  done  except 
upon  good  consideration.  In  this  respect,  the  law  of  England 
differs  from  the  Civil  Law,  which  gives  an  action  against  any 
one  part-owner  upon  a  contract  made  by  the  master  to  the  full 
extent  of  the  demand,  but  in  the  case  of  contracts  made  by  the 
part-owners  themselves,  holds  each  to  be  chargeable  only  in 
proportion  to  his  own  share  of  the  ship.'  By  the  law  of 
Holland,  the  several  part-owners  are  in  all  cases  chargeable 
only  according  to  their  respective  interests  in  the  ship.* 

In  case  of  loss  of  life,  or  personal  injury,  it  is  in  the  dis-  Rcstniint  on 
cretion  of  the  Board  of  Trade  within  the  United  Kingdom,  ^[iSl^^^i2S^"^f 
upon  giving  three  days'  notice  to  the  owners,  to  have  a  common  ]^^f  ***^  i^^rBonal 
jory,  or,  as  either  party  may  choose,  and  upon  due  notice  to 
the  Board  before  issuing  their  warrant  to  the  sheriff,  a  special 
jury,  assembled  under  the  presidency  of  the  sheriff  who  may 
be  assisted  in  England  or  Ireland,  if  either  party  requires  it, 
by  a  barrister-at-law  as  assessor,  to  determine  the  following 
question,  namely ;  The  number,  names,  and  descriptions  of  all 
persons  killed  or  injured  by  reason  of  any    wrongful  act, 
neglect,  or  default,  for  which  the  owners  are  responsible,  the 
Board  to  be  plaintiff,  and  to  receive  or  pay  costs  according  to 
the  event  of  the  inquiry.* 

The  Board  may  enter  into  a  compromise  as  to  the  damages,  Statutory 
but  if  not,  then  such  damages  in  the  case  of  each  death  or 
injury  so  occasioned  are  to  be  assessed  at  thirty  pounds;  and 


'  Teed  &  another  v.  Baring  &  others, 
before  Lord  EUenborough,  C.  J.,  at 
Gdldhall,  1806.  The  receipt  given  by 
one  of  the  plaintiffs  was  as  follows  : 
"Received  30th  IVIay,  1804,  from  Messrs. 
fi.  M.  &  Co.,  one-fourth  owner  of  the 
«bip  William,  Captain  James  Thomson, 
the  sam  of  450/.,  being  the  amount  of 
their  proportion  of  the  said  ship's  re- 
pairs- lately  done  at  Pl3rmouth,  we  having 
«tttled  with  the  other  owners,  respec- 
tiri-ly.  John  Teed  &  Co."  Messrs. 
fiaring  &  Co.  knew  that  the  pro- 
puTtioDs  had  been  adjusted,  but  not 
pud.  See  Fitch  v.  Sutton,  5  East,  230 ; 


Hunter  v.  Wright,  1  East,  20. 

2  Big.  14,  1.  1.  25.  and  14.  1.  2.  3. 
&  4.  Si  plures  navem  exerceant,  cum 
quolibet  eorum  in  solidum  agi  potest. 
Si  tamen  plures  per  se  navem  exerceant, 
proportionibus  exercitionis  conveniun- 
tur ;  neque  enim  invicem  sui  magistri 
videntur. 

3  Vinnius  in  Peckium,  155. 

M7  &  18  Vict.  c.  104,  §  507,  508, 
509  ;  the  costs  may  be  taxed,  and  pay- 
ment thereof  and  of  the  damages  en- 
forced by  rule  or  order  of  a  superior 
court  or  a  judge  thereof,  §  509. 
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the  gross  amount  so  assessed  is  the  first  charge  upon  the 
value  of  the  ship  and  freight.  There  is  no  question  of 
amount  of  damages  before  the  jury ;  this  is  fixed  by  statute 
as  the  maximum  charge  upon  the  owners,  and  the  maximum 
amount  payable  in  each  case;  but  the  appropriation  of  the 
money  so  obtained  is  in  the  discretion  of  the  Board,  who  may 
award  less,  never  more,  than  thirty  pounds  in  any  one  case, 
subject  to  the  deduction  of  any  costs  incurred,  according  to  the 
evidence  before  them,  allotting,  in  cases  of  death,  part  thereof 
to  the  husband,  wife,  parent,  and  child  of  the  deceased.  If  the 
gross  amount  obtained  by  the  Board  is  insufficient  to  meet 
the  demands  upon  it,  the  several  claims  thereon  must  abate 
proportionally;  and  if  there  is  a  surplus  remaining  after 
payment  of  such  sums  as  the  Board  think  fit  in  each  case 
to  award,  it  is  to  be  repaid  to  the  owners,  to  form  part  of  the 
general  fund  to  meet  any  other  claims  of  loss  and  injury.' 
When,  and  with        It  is  Only  to  the  residue  of  the  general  fund  provided  by  the 

wh.it  resalt,  such      j.  x   x  j  •    •  j      i.  i.         a    a      xi, 

claimant  may       Statute,  and  remammg  over  and  above  such  payment  to  the 
bring  action.        Board  that  any  one    may  look  who  is    dissatisfied  with  the 

statutory  amount  of  damages,  or  the  damages  obtained  by  com- 
promise; and  who,  after  his  share  is  repaid  to  the  owners, 
proceeds  by  action  at  law  on  his  individual  claim.  And, 
besides,  if  the  damages  recovered  in  such  action  do  not  amount 
to  more  than  double  the  statutory  sum,  the  plaintiff  is  liable 
for  the  costs  of  the  action." 

No  person  in  any  case  of  such  loss  of  life  or  personal  injury 
is  entitled  to  institute  legal  proceedings  in  the  United  Kingdom 
against  the  owners,  until  the  inquiry  instituted  by  the  Board 
of  Trade  is  completed,  or  the  Board  have  declined  to  institute 
any  such  inquiry;  but  one  month's  delay  to  institute  an 
inquiry  after  notice  to  the  Board  from  any  person  of  his  desire 
to  institute  legal  proceedings  is  evidence  of  reftisal  on  the 
part  of  the  Board,  and  entitles  him  to  proceed.*  In  that  case, 
if  he  recover,  he  is  not  affected  by  the  circumstance  of  the 
Board  of  Trade  afterwards  instituting  an  inquiry,  further  than 
•  that  he  is  paid  rateably  with  the  Board.* 

Subject  to  such  right  in  the  Board  of  Trade  within  the 

»  17  &  18  Vict  c.  104,  §  509,  610.  «  Hid.  §  512. 

«  Ibid.  §  511.  ^  Ibid.  §  513. 
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United  Kingdom  to  recoTer  damages  in  cases  of  death  and  Power  of  the 
personal  injury,  the  owner,  in  order  to  secure  the  rateable  dis-  ?l^Hy  foH 
tribulion  of  the  fiind,   may   enter   a  suit  in  the   Court  of  stay  ofproceed- 
Chancery,  the  Court  of  Session,  or  any  court  of  competent 
jurisdiction  elsewhere,  and  move  to  stay  all  other  proceedings 
against  the  fond;*  notwithstanding  any  of  the  claimants  have 
already  obtained  judgment  at  law,  or  a  decree  of  the  Court  of 
Admiralty ;  and  such  claimants,  before  execution  executed,  or 
the  sale  of  the  vessel,  although  she  is  in  the  custody  of  the 
Admiralty  officer,  are  proper  parties  to  the  suit.'    But  such 
court  has  no  jurisdiction  over  the  suit,  if  the  owner  therein 
disputes  all  liability  ;  the  permission  to  appeal  to  it  being  for 
his  advantage,  he  must  make  an  admission  of  liability ;  and 
it  is  for  the  Court  then  to  ascertain  the  amount  of  liability  in 
each  case  and  distribute  the  fund.' 

The  owners,  upon  their  application  to  a  court  of  equity,  will  Conseqiiences  of 
be  required  to  pay  into  court  the  value  of  the  ship  before  the  to  BqJi^! 
time  of  the  accident,  the  value  of  the  freight,  and  probably 
the  amount  of  the  costs  of  proceedings  already  taken  in  the 
matter,  at  least  in  the  Court  of  Admiralty.  Any  defendant 
who  has  already  obtained  a  decree  in  the  Court  of  Admiralty 
for  the  sale  of  the  ship,  may  be  restrained  if  the  Court  see  fit 
from  proceeding  to  a  sale ;  or,  if  not,  from  retaining  out  of  the 
proceeds  more  than  his  proper  costs  in  the  Admiralty  Court ; 
and  the  balance  of  such  proceeds  will,  in  that  case,  be  ordered 
to  be  paid  into  court,  and  further  proceedings  at  law  or  in  the 
Admiralty  Court  restrained.* 

The  costs  of  the  suit  in  equity,  and  the  costs  of  any  pro- 
ceedings taken  against  the  owners  at  law  or  in  the  Admiralty 
Court,  must  be  paid  by  the  owners ;  but  there  is  no  authority 
by  the  statute  to  give  the  claimants  interest  on  the  sums 
distributed  to  them  for  any  part  of  the  intermediate  delay.* 

>  17  &  18  Vict  c.  104,  §  514.  <  Leycester  v.  Logan,  26  L.  J.  (Ch.) 

'  Leycester  t.  Logan,  26  L.  J.  (Ch.)  806  ;  Dobree  v.  Schroder,  2  My.  &  Cr. 

306.  489. 

■  Hill  V.  Audns,  24  L.  J.  (Ch.)  229  ;  »  The  African  Steam  Ship  Company 

1  K.  A  J.  263.  V.  Swanzy,  25  L.  J.  (Ch.)  870. 
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Thb  Shxp- 

MA8TBB. 


Appointment  of 
Master. 


The  owners  rarely  navigate  a  trading  ship  themselves ;  the 
conduct  and  management  of  it  are  almost  always  entrusted  to 
a  master,  who  may,  or  may  not,  have  a  partial  property  in  it. 
In  the  latter  case  he  is  the  confidential  servant  or  agent  of  the 
owners  at  large ;  in  the  former,  of  his  copartners.* 

This  officer  is  charged  with  the  safety  of  the  ship  and  cargo, 
and  of  the  life  and  health  of  her  passengers  and  crew ;  he  is 
required  to  conduct  the  navigation  with  skill,  and  to  behave  in 
the  command  with  justice,  temper,  and  consideration ;  and  he 
is  expected  to  act  with  prudence  and  judgment  in  all  the  affairs 
of  the  owners  and  charterers.  In  appointing  to  an  office  of 
such  importance,  the  owners,  or  those  of  them  with  whom  the 
appointment  lies,   being  usually  a  majority  in  interest,   are 


*  In  a  recent  case,  it  was  the  opinion 
of  a  majority  of  tlie  Court  of  Exchequer 
that  the  master's  implied  authority  en- 
abled him  to  settle  an  unliqnidated claim 


for  demurrage  beyond  the  stipulated 
time  in  the  charter  which  had  arisen  at 
a  foreign  port ;  Alexander  v.  Dowie,  1 
H.  &  X.  152. 


CHAP.  IVJ  MASTER   MAY   HIRE    OUT   THE    SHIP. 


121 


bound,  by  a  regard  to  their  own  advantage,  and  much  more,  by 
their  duty  to  others,  to  proceed,  circumspectly,  in  the  exercise 
of  a  free  and  impartial  judgment;  and  any  contract  which 
destroys  that  impartiality,  e.g.^  by  obliging  them,  or  some  of 
them,  to  concur  in  a  particular  appointment,  at  the  peril  of  an 
action,  is  illegal  and  yoid.^ 

It  is  not  intended  now  to  discuss  the  duties  of  the  master,  as 
the  officer  in  command  of  a  trading  ship,  since  that  would 
inTolye  the  insertion  here  of  much  that  more  appropriately 
follows  in  subsequent  chapters ;  but  rather  to  consider  what 
aathority  is  usually  reposed  in  him,  as  the  agent  of  the  owners, 
to  biod  them  by  his  contracts  for  the  employment  or  repair  of 
the  ship,  and  the  supply  of  necessaries;  and  how  far  that 
authority  extends  with  regard  to  the  ship  and  cargo  in  case  of 
accidental  damage  to  either,  or  in  case  of  jeopardy  to  life  and 
property  from  the  perils  of  the  sea. 


FOR  THB  BMPLOT- 
MEHT  OF  IBS 
SHIP. 


By  the  law  of  Englaad,  and  in  conformity  to  the  rules  and  his  oontraots 
maxims  of  that  law  in  analogous  cases,  the  owners  are  bound 
to  the  performance  of  cTery  lawful  contract  made  by  h\xx\ 
lelatiye  to  the  usual  employment  of  the  ship.'  This  obligation 
is  by  reason  of  their  employment  of  the  ship,  and  the  profit 
deriTed  by  them  from  it.*  A  part-owner,  however,  who  dissents 
from  a  particular  voyage  in  the  manner  mentioned  in  a  pre- 
ceding chapter,*  is  not  bound ;  he  neither  employs  the  ship  on 
that  voyage,  nor  profits  by  its  employment.*  The  course  of 
such  usual  employment  is  evidence  of  the  master's  authority 
to  contract  on  the  owners'  behalf  with  regard  to  such  employ- 
ment of  the  ship,  and  thereby  to  bind  them  to  performance. 

It  is  true  that  the  master  also  is  answerable   on  his  own 
contract;*  for,  in  favour  of  commerce  the  law  will  not  compel 


*  Card  V,  Hope,  2  B.  &  C.  661,  674  ; 
ffr  Dr.  Luahington,  The  Blake,  Mad- 
den, 1  W.  Rob.  Ad.  73,  76. 

'  But  qucertj  whether  he  can  bind 
the  ovners  by  a  stipulation  in  the  char- 
ter-party for  advances  to  the  master, 
Gibhs  r.  Charleton,  26  L.  J.  (Ex.)  321. 

'  MoUoy,  bk.  2,  ch.  2,  §  14  ;  Bristow 
t.  Whitmore,  28  L.  J.  (Ch.)  801. 

*  Avi£,  c.  iii.  p.  02. 


*  By  Holt,  Ch.  Just.,  in  Boson  v. 
Sandfoitl,  Garth.  63  ;  per  cfwr.  Green  v. 
Briggs,  6  Hare,  395. 

*  Morse  v.  Slue,  1  Vent.  190,  238  ; 
Accord,  per  cur,  Blaikie  v.  Stembridge, 
28  L.  J.  (C.  P.)  329,  333 ;  per  Tindal, 
C.  J.,  Thompson  v.  Finden,  4  C.  &  P. 
158,  159  ;  per  Lord  Mansfield,  Rich  v. 
Coe,  2  Cowp.  636. 
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Foreign  Lair 
relating  thereto. 


the  merchant  to  seek  after  the  owners  and  sue  them ;  it  gives 
him  the  power  to  do  so,  but  leaves  him  a  two-fold  remedy — 
against  the  owner  or  the  master.  But  in  pursuing  this  remedy, 
care  must  be  taken  to  describe  the  defendant  according  to 
his  real  character.  For  in  an  action  at  law,*  brought  against 
a  person  as  master,  at  the  trial  whereof  it  appeared  upon  the 
proof  that  the  defendant  was  not  master  but  owner,  the  plaintiff 
failed  in  his  suit. 

This  rule  of  the  law  of  England  agrees  with  the  law  of  other 
commercial  nations.  When  the  Bomans  began  to  engage  in 
commerce,  a  new  species  of  action  under  a  particular  name 
appears  to  have  been  introduced,  to  ascertain  and  enforce  this 
responsibility  of  the  owners  for  the  acts  of  their  servants ;  * 
and  by  the  Pr©torean  Edict  the  owners,  or  (to  render  the  Latin 
word  more  nearly)  the  employers,  of  the  ship  are  made  respon- 
sible for  the  faults  of  the  mariners  and  master,  and  for  the  con- 
tracts of  the  master.  With  regard  to  these  contracts,  while  the 
commentators  on  the  Edict  carefully  distinguish  between  such 
as  the  owners  have  authorised  him  to  make,  and  such  as  they 
have  not  authorised  him  to  make,  it  appears  that,  in  general, 
they  were  answerable  for  all  acts,  of  which  his  character  and 


'  Richwood  V.  Footmer,  coram  Ken- 
yon,  Ch.  J.,  Sit.  p.  HiL  T.  1790. 

'  Dig.  4.  9.  Nautffi,  caupones,  stabu- 
larii,  ut  recepta  restitnant. 

Dig.  14.  1.  De  Exercitoria  actione. 
Molloy,  in  his  treatise  De  Jur.  Marit. 
et  Nav.  bk.  2,  ch.  2,  sect.  2,  appears 
to  have  mistaken  the  character  of  the 
exercitor  navis  of  the  civil  law,  and  to 
have  supposed  him  to  be  the  master  of 
the  ship ;  whereas  in  truth  he  is  the 
employer  of  the  ship,  and  consequently 
must  be  the  absolute  or  at  least  the  tem- 
porary owner.  "  Magistmm  navis  acci- 
peredebemus,  cuitotius  navis  cura  man- 
data  est.  Magistrum  autem  accipimus 
non  solum,  quem  exercitor  pneposuit, 
sed  et  eum,  quern  magister.  Exercitorem 
autem  eum  dicimus,  ad  quern  obven- 
tiones  et  reditus  omnes  perveniunt,  sive 
is  Dominus  sit,  sive  a  domino  navem  per 
aversionem  conduxit,  vel  ad  tempus,  vel 
inperpetuum."  Dig.  14. 1. 1,  §§1,  6, 15. 


And  Boccus,  not.  8,  speaks  to  the  same 
effect  of  the  Magister.  This  author 
usually  calls  the  owner  dominus  navis, 
but  he  often  speaks  of  him  as  the  person 
qui  exercct  navem.  Again,  in  the  Dig. 
4.  9.  1.  2.  we  find  the  following  com- 
mentary on  the  Prffitorean  Edict.  The 
terms  of  the  edict  are,  "Nautse,  cau- 
pones,  stabularii,  quod  cuj  usque  salvum 
fore  receperint,  nisi  restituent,  in  eos 
judicium  dabo."  Upon  which  Ulpian 
writes  thus,  "Ait  Prsetor  Kautae  ;  Nau- 
tam  accipere  debemus  eum,  qui  navem 
exercet,  quamvis  nautee  appellantur  om- 
nes, qui  navis  navigandae  causa  in  nave 
sunt,  sed  de  exercitore  solummodo  Praetor 
sentit.  Nee  enim  debet,  inquit  Pompo- 
nius,  per  remigem,  aut  mcsonautam 
obligari,  sed  per  se,  vel  per  navis  ma- 
gistrum ;  quanquam  si  ipse  alicui  e 
nautis  committi  jussit,  sine  dubio  debeat 
obligari." 
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situation  afforded  the  presumption  of  authority,  even  if  he 
contravened  the  orders  received  from  them ;  unless  the  party, 
with  vhom  he  contracted,  were  acquainted  with  the  orders,  by 
which  his  authority  was  restrained. 

Thus  it  is  expressly  laid  down,  that  if  the  master  appointed 
another  person  to  supply  his  place,  they  were  nevertheless 
liable  on  the  contracts  of  the  substitute,  though  appointed 
against  their  will  and  positive  orders.*  On  the  other  hand, 
if  a  ship  was  built  for  the  purpose  of  conveying  passengers 
only,  or  merchandise  only,  and  had  been  employed  in  that 
particular  trade,  the  owners  were  not  answerable  on  a  contract 
made  by  the  master  for  the  employment  of  the  ship  in  a 
different  trade,  for  a  different  purpose.'  This  agrees  with 
the  terms  of  the  rule  as  above  laid  down,  because  such  a 
contract  does  not  relate  to  the  usual  employment  of  the  ship. 

The  modem  nations  of  Europe  appear  to  have  adopted 
nearly  the  same  rules,  founded  on  the  same  principle,*  with 
certain  limitations,  that  will  be  noticed  hereafter.  Indeed  it 
often  happens  that  no  contract  can  be  made  with  the  owners 
personally,  when  the  ship  is  at  a  distance  from  their  residence ; 
and  even  when  the  ship  is  at  home,  if  she  is  to  be  employed  as 
a  general  ship,  it  rarely  happens  in  practice  that  the  owners 
interfere  with  the  receipt  of  the  cargo ;  without  doubt,  however, 
they  are  by  our  law  bound  by  every  contract  made  by  the 
master  relative  to  the  usual  employment  of  such  a  ship. 

A  charter-party  under  seal,  made  by  the  master  in  his  own  General  Law 
name,  fomishes  no  direct  action  against  the  owners,  grounded 
upon  the  instrument  itself,  by  the  law  of  England :  but  when  this 
contract  is  made  by  the  master  in  a  foreign  port  in  the  usual 
course  of  the  ship's  employment,  and  under  circumstances 
which  do  not  afford  evidence  of  fraud ;  or  when  it  is  made  by 
him  at  the  ship's  home  under  circumstances  which  afford 
evidence  of  the  assent  of  the  owners ;  the  ship  and  freight,  and 
therefore  indirectly  the  owners   also,  to  the  amount  of  the 

'  Dig.  14.  1.  1,  5.  Cleirac' s  comment  thereon;  French  Ordi- 

*  Dig.  lib.  14.  1.  1,  12.  nance,  liv.  2,  tit.   8,  art.  2,  and  the 

'  BoceuB,  not.  11   to  18   inclusive,  Commentary  of  Valin  thereon ;  Pothier, 

sod  not.  26,  27,  28.  not.  49,  ad  fincm,  Charte-partie,   §  2,  art.  3 ;  Welwood's 

and  not.  65 ;  Guidon,  c.  18,  art.  4,  and  Sea  Laws,  tit.  15. 
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value  of  the  ship  and  freight,  are  by  the  maritime  law  bonnd  to 
the  performance.*  "  The  ship  is  bound  to  the  merchandise, 
and  the  merchandise  to  the  ship,"  are  the  words  of  Cleirac* 
By  the  French  law '  it  is  declared,  that  the  ship,  with 
its  furniture  and  freight,  and  the  cargo,  are  respectively 
bound  to  the  stipulations  of  the  charter-party.  And  Valin, 
in  his  commentary,  says,  the  rule  is  the  same  whether 
the  affreightment  be  made  by  the  owner,  or  the  master  alone, 
even  at  the  place  of  the  owner's  abode,  if  the  owner  does  not 
disavow  it. 

Law  of  France.         By  the  French  law*  the  master  is  bound  to  follow  the  advice 

of  the  owners,  when  he  freights  the  ship  at  the  place  of  their 
abode.  The  law  of  the  Hanse- Towns,  is  to  the  same  effect.* 
Valin  in  his  commentary  on  the  French  Ordinance,  restrains 
the  necessity  of  this  consent  of  the  owners  to  the  presence 
of  all  or  the  greater  part  of  the  owners,  or  of  one  appointed 
to  act  for  all;  and  says,  that  if  in  such  a  case  the  master 
make  a  contract  without  their  consent,  the  owners  may 
annul  it,  and  make  another  by  their  own  authority.  But 
the  master  himself  will  be  answerable  for  the  non-perform- 
ance of  it.  This  doctrine  is  also  adopted  by  his  countryman 
Pothier.' 

Law  of  England.       This  principle    of   the    maritime   law,    whereby   the    ship 

itself  is  considered  as  a  security  to  the  merchant  who  lades 
goods  on  board  of  it,  cannot  be  carried  into  effect  in  this  • 
country,  the  Court  of  Admiralty,  where  alone  proceedings  can 
be  had  against  the  ship,  having  no  jurisdiction  in  such  a  case ; 
but  perhaps  the  owners  might  be  made  responsible,  either  by 
a  special  action  on  the  case  at  common  law,  or  by  a  suit  in 
equity,  for  the  faithful  performance  of  the  stipulations  of  a 
charter-party  made  by  the  master  under  the  circumstances 
before  mentioned. 


*  An  instance  of  a  sentence  in  Spain 
against  master  and  ship  for  barratry  and 
deviation  by  the  master,  who  had  let 
the  ship  by  a  charter-party,  is  men- 
tioned in  an  anonymous  case  in  2  Ch. 
Ca.  238. 

'  Les  TJs  et  Coutnmes  de  la  Mer,  72. 

'  French  Ordinance,  1681,  liv.  3. 
tit.   1,  art.   11—4  Pardess.  368,    360; 


and  see  liv,  1,  tit.  14,  art.  16—4  Par- 
dess. 343,  345  ;  Code  de  Com.  art.  280. 

*  Onlin.  liv.  3,  tit.  1,  art.  2—4  Par- 
dess. 358  ;  Code  de  Com.  art.  232. 

6  Ord.  1434  (5  June),  ai-t.  3  ;  Oid. 
1447,  art.  13;  Ord.  1530,  art.  2-2 
Pardess.  472,  482,  489  ;  Ord.  of  Lubec,- 
1542,  art.  3—3  Parde.^s.  426. 

®  Pothier,  Charte-partie,  no.  48. 
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In  the  case  of  Boson  v.  Sandford^  which  was  an  action 
brought  against  some  of  the  part-owners  of  a  ship  employed  in 
the  coasting  trade  between  Exeter  and  London,  to  recover  the 
value  of  goods  lost,  that  had  been  delivered  to  the  master  at 
Exeter  without  the  knowledge  of  the  owners,  to  be  conveyed 
from  thence  to  London ;  the  Court  held  that  the  owners  were 
answerable  for  a  loss  under  such  circumstances ;  l)ut  decided 
the  case  against  the  plaintiff,  because  the  action  was  brought 
against  some  only,  and  not  against  all  the  part-owners.' 

In  the  case  of  Boucher  v.  Lawson*  which  was  an  action 
against  the  owner  to  recover  the  value  of  Portuguese  coin 
delivered  to  the  master  at  Lisbon,  for  conveyance  to  London, 
but  embezzled  by  him,  the  usage  of  that  particular  trade  being 
that  the  master  was  to  receive  the  freight  to  his  own  use  ;  the 
Court  held  that,  if  it  had  appeared  that  the  ship  was  employed 
in  carrying  goods  for  hire,  the  owner  would  have  been  answer- 
able for  this  loss ;  for,  it  was  of  no  consequence,  whether  the 
master  was  rewarded  for  his  services  by  wages  paid  by  the 
owner,  or  by  receiving  part  of  the  earnings  of  the  ship ;  but  as 
it  did  not  appear  that  the  ship  was  employed  in  carrying  goods 
for  hire,  thjB  master  had  no  power,  by  taking  in  goods  of  his 
own  mere  motion  to  render  the  owners  liable. 

The  facts  of  the  case  of  Ellis  v.  Turner*  which  was  an 
action  brought  against  the  owners  for  the  value  of  goods 
damaged  by  the  sinking  of  their  vessel,  were  as  follows  : — The 
vessel  was  employed  in  carrying  goods  from  Hull  to  Stockwith, 
and  to  Gainsborough,  which  is  a  little  farther  than  Stockwith, 
but  the  freight  was  the  same  for  conveyance  to  either  place. 
On  former  voyages  the  goods  destined  to  Stockwith  had  some- 
times been  delivered  there  on  the  way  to  Gainsborough,  and  at 
other  times  carried  forward  to  Gainsborough,  and  delivered  at 
Stockwith,  on  the  return  to  Hull ;  but  the  goods  in  question 
were  delivered  to  the  master  on  his  express  undertaking  to 
deUver  them  at  Stockwith  on  his  way  to  Gainsborough.     This 

'  Boson  V.  Sandford,    Carth.   58,   3  of  the  ground  on  which  this  case  was 

Ut.  258.  3  Mod.  321,  1  Show.  29,  101.  decided  against  the  plaintiff,  ante,  c.  iii. 

'  It  would  now  he  held,  that  as  the  p.  116. 
defendants  had  not  pleaded  in  abate-         ^  Rep.  temp.  Hardwicke,  85,  194. 
ment,  they  conid  not  avail  themselves         *  8  T.  R.  531. 
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particular  undertaking  was  made  by  the  master  without  the 
privity  of  the  defendants,  but  he  had  a  general  authority  from 
them  to  receive  and  convey  goods  for  the  customary  freight 
from  Hull  to  Stockwith  and  Gainsborough.  The  defendants 
had  previously  given  public  notice,  that  they  would  not  be 
answerable  for  any  loss  or  damage  that  might  happen  to  any 
cargo,  unless  occasioned  by  the  want  of  ordinary  care  and 
diligence  in  the  master  and  crew,  in  which  case  they  would  pay 
ten  per  cent,  upon  the  loss,  provided  such  payment  did  not 
exceed  the  value  of  the  vessel,  but  that  they  were  willing  to 
insure  against  all  accidents  upon  receiving  extra  freight  in 
proportion  to  the  value  ;  and  the  plaintiff's  agent,  who  shipped 
the  goods,  was  acquainted  with  this  notice,  but  no  agreement 
had  been  made  for  the  payment  of  extra  freight  for  the  goods 
in  question.  The  vessel  took  in  other  goods  to  be  delivered  at 
Stockwith  in  the  same  voyage,  and  arrived  safely  at  that  place, 
where  the  master  delivered  some  of  the  other  goods,  and  was 
requested  by  the  wharfinger  to  deliver  all  that  were  so  destined, 
but  without  the  knowledge  of  the  defendants  he  refused  to 
deliver  the  others,  alleging  that  they  were  stowed  below  the 
goods  destined  to  Gainsborough.  On  the  way  from  Stockwith 
to  Gainsborough  the  vessel  sank,  without  any  want  of  ordinary 
care  in  the  master  or  crew,  and  the  goods  in  question  were 
damaged ;  and  the  Court  held  that  the  plaintiff  was  entitled  to 
recover  the  amount  of  his  loss.  For,  although  when  the  vessel 
reached  Stockwith  in  safety,  the  goods  were  not  delivered  there 
in  consequence  of  the  misconduct  of  the  master,  it  was  mis- 
conduct in  the  lawful  course  of  his  duty,  and  for  that  the 
defendants  were  answerable. 

In  each  of  the  above  cases  the  contract,  upon  which  the 
action  was  brought,  was  made  by  the  master  without  the 
particular  knowledge  of  the  owners.  In  the  first,  it  was  made 
in  the  course  of  the  usual  emplojrment  of  the  vessel,  and  there- 
fore the  Court  held  the  owners  to  be  bound  to  performance 
as  a  general  rule,  although  they  thought  the  particular  suit 
improperly  brought.  In  the  second,  the  contract  was  not  made, 
or  at  least  did  not  appear  to  have  been  made,  in  the  course  of 
the  usual  employment  of  the  ship,  and  therefore  the  owner  was 
not  bound  by  it.     In  the  last,  the  contract  was  made  in  the 
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course  of  the  usual  employment  of  the  ship,  and  therefore  it 
was  considered  to  be  a  contract  made  in  substance  by  the 
owners. 

From  the  decision  of  the  last  of  the  above  cases,  it  seems  also  When  bis  War- 
to  follow,  that  if  the  master  make  a  particular  engagement  or  owners!^  * 
wairanty,  relating  to  the  conveyance  of  merchandise  according 
to  the  usual  employment  of  the  ship,  the  owners  will  be  bound 
by  such  engagement  or  warranty,  although  made  without  their 
knowledge.  And  the  law  was  so  laid  down  by  Lord  Kenyon, 
in  his  direction  to  the  jury  on  the  trial  of  an  action  *  brought 
by  a  merchant  against  the  owners  of  a  ship  for  a  breach  of 
warranty,  that  the  ship  should  sail  with  convoy  from  the  place 
of  rendezvous.  A  broker  in  London  had  been  employed  by 
the  master  to  advertise  the  vessel  as  a  general  ship,  bound  to 
Hamburgh ;  and  in  the  printed  papers  the  broker  had  inserted 
a  clause  purporting  that  the  ship  was  to  sail  with  convoy  from 
the  place  of  rendezvous.  There  was  no  evidence  given  either 
of  the  assent,  or  dissent,  of  the  defendants  (the  owners)  to  this 
warranty,  or  of  their  knowledge  of  it.  There  was  contradictory 
evidence,  however,  upon  a  question  made  at  the  trial,  whether 
the  master  had  forbidden  the  broker  to  insert  this  clause ; 
bat,  his  lordship,  told  the  jury,  that  he  thought  that  point 
quite  immaterial ;  for  as  the  broker  was  authorised  to  advertise 
the  ship,  the  owners  were  answerable  to  strangers  for  his  acts, 
although  he  had  exceeded  his  authority ;  and  they  must  seek 
their  remedy  against  him.  And  the  plaintiff  succeeded  in  the 
cause.' 

From  this  rule  of  law,  by  which  the  owners  are  bound  to  the 
performance  of  these  contracts,  it  follows  as  a  corollary,  that 
they  must  answer  for  a  breach  of  them,  although  committed  by 
the  master  or  mariners  against  their  will,  and  without  their 
personal  fault. 

Bnt  if  the  owners  themselves  have  made  a  special  contract  Master  cannot 
for  the  employment  of  their  ship,  the  master  cannot,  by  his  own  contract 
general  and   implied  authority  as  master  only,   annul  such  ^'^'^*^®*"« 
contract^  and  substitute  another  for  it,  with  the  other  contract- 

'  Binqmst   v.    Ditchell,    Guildhall,      law  of  this  case  rests,  pointed  out  by 
Sit  p.  Mich-  Ter.  40  Geo.  3.  Ashurst,  J.,  in  Fenn  v,  Harrison,  3  T. R. 

'  See  the  distinction  on  which  the     757,  760. 
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Policy  of  the  law 
in  holding  them 
responflible. 


ing  party.'  Nor  can  he  bind  the  owners  by  an  engagement  to 
carry  goods,  free  of  freight,  on  board  a  trading  ship,  such  a 
contract  being  in  excess  of  any  implied  authority  of  the 
master,  and  at  variance  with  the  usual  employment  of  the 
vessel.* 

The  great  responsibility,  which  the  laws  of  commercial 
nations  cast  upon  the  owners  for  the  acts  of  the  master,  in  this 
and  other  cases,  has  appeared  to  many  persons,  at  first  view,  to 
to  be  a  great  hardship ;  but  laying  aside  all  consideration  of 
the  opportunities  of  fraud  and  collusion,  which  would  otherwise 
be  afforded,  it  should  always  be  remembered,  that  the  master 
is  elected  and  appointed  by  the  owners ;  and  by  their  appoint- 
ment of  him  to  a  place  of  trust  and  confidence,  they  hold  him 
forth  to  the  public  as  a  person  worthy  of  trust  and  confidence ; 
and  if  the  merchants,  whom  he  deceives,  could  not  have  redress 
against  those  who  appoint  him,  they  would  often  have  just 
reason  to  complain,  that  they  had  sustained  an  irreparable 
injury  through  the  negligence  or  mistake  of  the  owners  ;  as  the 
master  is  seldom  of  ability  to  make  good  a  loss  of  any  consider- 
able amount. 


HIS  0OVTRACT8 
VOB  EEPA1B8 
AWD  BBOBSSABIES 
TO  THH  8HIP. 


Personally  liable 
tbereon,  except 
when. 


The  obligation  of  the  owners  upon  the  contracts  of  the 
master,  for  repairs  and  necessaries  to  the  ship,  is  of  the 
same  nature,  and  depends  on  the  same  principles  as  their 
obligation  on  his  contracts  with  regard  to  its  employment ;  and 
accordingly  we  find  the  obligation  of  the  owners  in  both  cases 
laid  down  in  the  same  parts  of  the  Civil  Law,  and  treated 
under  one  head.' 

The  master  is  always  personally  bound  by  a  contract  of  this 
kind,  made  by  himself,  unless  he  takes  care  by  express  terms 
to  confine  the  credit  to  his  owners  only  ;  *  but,  when  it  is  made 
by  the  owners  themselves,'  or  under  circumstances  that  show 
the  credit  to  have  been  given  to  them  alone,'  there  is  no  right 
of  action  upon  it  against  the  master. 


'  Per  Lord  Ellenborough,  C.J.,  Biirgon 
V.  Sharpe,  2  Campb.  529.  The  agent 
of  the  charterer  has  no  such  authority 
as  against  him.  Sickens  v,  Irving,  29 
L.  J.  (C.  P.)  25. 

3  Dewell  V.  Moxon,  1  Taunt.  391. 


»  Dig.  14.  1.  fr.  1.  §  8,  9  ;  fr.  7. 

*  Rich  V.  Coe,  2  Cowp.  636  ;  Hussey 
V.  Christie,  9  East,  426,  432. 

«  Farmer  v.  Davies,  1  T.  R.  108. 

•  Hoskins  v.  Slayton,  coram  Lee,  J., 
at  Guildhall,  case  temp.  Hardw.  379. 
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As  the  master  is  appointed  by  the  owners  for  the  purpose  of  BU  implied 
conducting  the  navigation  of  the  ship  to  a  favourable  termina-  make  each  Con< 
tion,  there  is  vested  in  him  as  incident  to  that  employment,  an  *'*^**' 
implied  authority  to  bind  the  owners  for  all  that  is  necessary  to 
that  end.     This  rests  upon  the  legal  maxim — quando  aliquid 
mandatur,  mandatur  et  omne  per  quod  pervenitur  ad  illud. 
Consequently  this  authority  covers  all  such  repairs,  and  the 
supply  of  such  provisions  and  other  things  as  are  necessary  to 
the  due  prosecution  of  the  voyage,  and  extends  to  the  borrow- 
ing of  money,  when  ready  money  is  required  for  the  purposes 
of  the  same  employment  to  which  this  authority  is  incident/ 

It  is  true  indeed  that  Lord  Chancellor  Hardwicke  once 
entertained  a  doubt  as  to  the  effect  of  contracts  of  this  hind 
made  by  the  master  under  the  orders  of  a  managing  owner, 
and  directed  a  trial  at  law,  to  determine  whether  or  not  the 
other  owners  were  chargeable.'    But  in  an  earlier  case '  where 
the  master  of  a  ship,  having  bought  provisions  and  stores  upon 
credit,  became  bankrupt,  and  the  tradesmen   sued  the  part- 
owners  in  the  Court  of  Chancery  for  the  price ;  the  Court,* 
considering  the  master  as  a  servant  to  the  owners,  decreed  that 
ihey  should  pay  in  proportion  to  their  shares,  and  said  that 
'*  although  the  owners  paid  their  servant,  yet  if  he  paid  not  the 
creators,  they  must  stand  liable."    And  in  an  action  at  law,* 
the  role  was  said  to  be,  that  primd  facie  the  repairer  of  a  ship 
has  his  election  to  sue  the  master,  who  employs  him,  or  the 
owners ;  but,  if  he  undertakes  it  on  a  special  promise  from 
either,  the  other  is  discharged. 

The  facts  in  these  cases  appear  to  have  happened  in  England, 
bat  in  a  case,*  tried  before  Lord  Kenyon  at  Guildhall,  where  the 


'  Per  ewnam,  Beldon  r.  Campbell, 
«  ExcK  886. 
^  Bnzton  v.  Snee,  1  Ves.  Sen.  154. 
'  Speering  r.  Degraye,  2  Vera.  648. 

*  Lord  Chancellor  Cowper,  I  presume. 

*  Ganiam  v.  Bennet,  2  Stra.  816. 

*  Evans  v.  Williams,  Sit.  p.  Trin.  T. 
28  Geo.  8.  A  new  trial  was  moved  for 
in  the  following  Michaelmas  Term,  and 
vpon  tignment  refused. 

In  France,  the  master  of  a  ship  was 
^<U  in  earlier  times,  to  possess  this 
power  of  charging  the  person  of  his 


owners  for  money  borrowed  for  the 
necessities  of  the  ship  in  the  coarse  of 
a  voyage.  See  Yalin  on  the  French 
Ordinance,  liv.  2,  tit.  1.  Ihi  CapUaine, 
art.  19,  tom.  1.  p.  448.  But  Emerigon, 
tom.  11.  p.  485,  cites  four  decisions  of 
the  courts  of  his  country  (two  of  which 
were  reversals  of  judgments  pronounced 
in  the  Admiralty  of  Rochelle),  by  whicli 
the  owners  were  declared  not  to  be  per^ 
sonally  responsible  on  bills  drawn  and 
negotiated  by  the  master  in  the  course 
of  the  voyage  in  foreign  countries.  This 
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master  of  the  ship  had  borrowed  money  abroad  for  the  nse  of 
the  ship,  his  lordship  held  that  the  lender  might  recover  agednst 
the  owners  the  money  laid  out  upon  the  vessel;  and  this  opinion 
was  afterwards  confirmed  by  the  Court  of  King's  Bench,  it 
being  proved  at  the  trial,  that  the  master  could  not  obtain 
money  on  the  security  of  the  ship  alone,  which,  in  the  event 
that  happened,  would  have  been  more  beneficial  to  the  ownezB, 
as  the  vessel  perished  on  the  voyage  home. 

In  another  case,*  where  a  claim  was  made  upon  the  owner 
for  money  advanced  to  the  master  abroad  in  the  course  of  a 
foreign  voyage,  it  appeared  that  the  owner,  who  lived  at 
Dublin,  authorised  the  master  at  Bristol,  where  the  ship  was 
lying,  to  accept  a  freight  to  the  West  Indies,  and  to  take  up  as 
much  money  upon  bottomry,  as  would  fit  out  the  ship,  and 
provide  a  stock  for  port-charges.  The  master  thereupon 
borrowed  200Z.  upon  bottomry,  of  the  charterer  of  the  ship,  for 
wages  and  the  ship's  outfit,  and  also  obtained  a  letter  of  credit 
firom  biTn  to  his  correspondents  in  Jamaica,  for  whatever  money 
he  might  further  want,  for  repairs,  provisions,  or  seamen's 
wages.  At  Jamaica,  the  master,  by  virtue  of  this  letter,  took 
up  money  to  the  amount  of  789Z. ;  and  on  her  return  voyage 
the  ship  was  lost.  The  owner  afterwards  refusing  to  pay  the 
789?.,  the  charterer  sued  him  in  the  Court  of  Chancery  in 
Ireland,  and  the  Lord  Chancellor  of  Ireland,  assisted  by  one  of 
the  chief  justices  and  another  judge,  decreed,  upon  a  re-hearing, 
that  the  plaintiff  was  not  entitled  to  any  relief. 


doctrine  appears  to  have  been  founded 
on  a  narrow  construction  of  that  article 
of  the  Ordinance  which  expressly  gives 
the  master  authority  in  Tarious  ways  to 
supply  the  necessities  of  the  ship  during 
the  Toyage,  but  makes  no  mention  of 
bills  of  exchange,  JAv.  2, 1. 1,  Du  Capi- 
taint,  art  19 — i  Pardess.  848.  See|)05^ 
p.  157. 

These  decisions  are  no  longerthe  rule 
of  French  law,  which  upon  this  subject 
has  returned  to  what  it  was  before  this 
construction  was  put  upon  the  Ordi- 
nance. "II  faut  dire,  maintenant," 
says  Boulay-Paty,  commenting  on 
Emerigon,  ibid.  491,  "  qu'il  n'y  a  plus 
de  doute  que  le  capitaine  ne  puisse  em- 


prunter  an  taux  courant  da  commerce, 
et  en  paiement  tirer  une  lettre  du 
change  sur  le  propri^taire  ou  armateur 
du  navire.  Le  nouveau  code  est  revenu 
k  Tancienne  legislation  nautique  &  cet 
6gard.  Mais  alors  il  faut  que  le  capi- 
taine donne  avis  de  la  lettre  de  change 
&  son  armateur,  le  plus  promptement 
possible,  afin  que  celui-ci  puisse  ajonter 
la  somme  &  la  valeur  qu'il  a  donn^e  an 
navire  et  la  fieiire  assurer,  s'il  le  juge 
d.propos.  II  faut  d*ailleurs  que  cette 
lettre  de  change  ^nonce  formellement 
que  c*est  pour  les  besoins  du  navire 
l^galement  constatds  d'aprds  le  Code  de 
Com.  art.  234. 
>  Cary  v.  White,  1  Bro.  P.C.  284. 
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Upon  appeal,  the  House  of  Lords  thought  the  owner  per- 
sonally responsible,  if  the  allegations  of  the  charterer,  as  to  the 
necessity  of  the  expenditure,  were  true ;  and  directed  an  issue, 
to  ascertain  whether  any,  and  what,  sums  of  money,  were  neces- 
sarily laid  out  by,  or  by  the  order  of,  the  charterer  for  the  payment 
of  seamen's  wages,  provisions,  or  otherwise,  for  the  necessary 
repairs  and  use  of  the  ship  during  the  voyage,  and  decreed  those 
sums  to  be  paid  to  the  charterer.  Upon  the  trial  of  this  issue, 
the  jury  found  that  nothing  had  been  necessarily  expended  for 
these  purposes  by,  or  by  the  order  of,  the  charterer ;  and  upon 
a  second  trial  with  the  same  result,  the  suit  was  dismissed  with 
costs  firom  the  time  of  the  judgment  in  the  House  of  Lords. 

As  appears  from  these  early  cases,  but  especially  the  last,  hu  authobitt 
there  are  well-defined  limits  to  the  exercise  of  this  authority  on  owkbe'b  obkdit. 
the  part  of  the  master. 

First,  in  cases  where  the  owner,  or  his  agent,  is  at  the  port  LUnita  to  ndL 

Authority. 

of  the  ship's  anchorage,  or  so  near  to  it  as  to  be  reasonably 
expected  to  interfere  personally,  the  master  cannot,  without 
special  authority  for  the  purpose,  pledge  the  owners'  credit  for 
the  ship's  necessities.'  It  was  therefore  held,  that  the  master 
had  no  authority  to  pledge  the  owners'  credit  in  Swansea, 
while  the  owner  himself  resided  at  Llanelly  ;* — or  in  Newport, 
Momnouthshire,  while  the  owner  was  at  Plymouth;* — or  in 
Newcastle,  while  the  owner  was  at  Newport.^ 

It  is  obvious,  however,  that  the  limits  of  this  rule  cannot  be 
described  by  any  fixed  geographical  radius,  since  cases  arise 
daily,  where,  as  the  necessity  is  pressing,  the  delay  of  com- 
mmiicating  with  the  owner,  though  comparatively  near,  would 
be  prejudicial  to  his  interests.'  It  is  therefore  laid  down,  as  a  General  Bale, 
general  role,  that  there  is  authority  to  borrow  money  on  the 
ship,  or  pledge  the  owner's  credit,  whenever  the  power  of  com- 
mimication  is  not  correspondent  with  the  existing  necessity.' 

The  question  in  these  cases,  then,  is,  whether  the  master's 

1  AiUmr  r.  Barton,  6  M.  &  W.  188,  *  Per  Patteson,  J.,  Johns  v,  Simons, 

1<8.  2  Q.  B.    425 ;    Arthnr  v.    Barton,   6 

'  Johm  t:.  Simons,  2  Q.  B.  425.  M.  &  W.  188. 

*  StonehoQse  v.  Gent,  2  Q.  B.  481,  •  See   the   judgment    of  the  Privy 
'^^'  Council,  in  Wallace  v.  Fielden,  7  Moore, 

*  Beldon  r.  Camphell,  6  Exch.  886.         P.  C.  898,  409. 

K  2 
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position  was  such  as  to  constitute  him  the  authorised  agent  of 
the  owner  for  that  purpose ;  and  that  is  entirely  a  question  for 
the  jury/  Where,  therefore,  a  ship  on  her  way  to  Ireland  was 
wind-bound  in  the  river  at  Newport,  Monmouthshire,  and  the 
master  borrowed  5{.,  which  he  expended  on  small  articles  of 
provisions,  necessary  for  the  vessel,  the  Court  sustained  the 
master's  authority,  although  the  owner  was  resident  at  Exeter.* 

Secondly,  this  authority  of  the  master,  when  it  exists, 
extends  only  to  such  things  as  a  prudent  man  would  deem 
reasonably  necessary  and  proper  to  be  done,  or  supplied,  for 
the  purposes  of  the  voyage  on  which  the  vessel  is  engaged.' 
This  is  the  rule  also  of  the  civil  law.^  But  where  certain  of 
the  crew  sustained  injury  in  weighing  anchor,  and  the  captain 
had  them  taken  ashore,  and  left  at  a  public-house,  saying  the 
owners  would  pay  for  what  the  sailors  had,  although  there  was 
then  no  probability  that  they  could  rejoin  the  ship  for  that 
voyage,  it  was  held  that  the  owners  were  not  liable,  as  the 
master  had  exceeded  his  authority/  The  shipment  and  dis- 
embarkation of  the  injured  men  in  that  case  had  both  happened 
at  ports  within  the  United  Kingdom,  but  we  shall  see  that 
where  disembarkation,  in  consequence  of  injury  received  in  the 
service  of  the  ship,  becomes  necessary  at  a  port  not  situated  in 
the  same  country  with  the  port  of  sliipment,  e,g,y  in  the  United 
Kingdom,  or  in  any  British  possession,  the  master  is  bound  to 
provide  for  their  cure  and  their  subsistence  in  the  meantime.* 

The  rule  extends  to  the  amount  and  purpose  of  his  borrowing. 
This  authority  is  not  to  be  understood  of  an  indefinite  supply 
of  cash  for  the  master  to  dissipate ;  or  of  an  advance  of  money 
upon  a  general  account  between  the  master  and  the  creditor, 


*  Per  Patteson,  J.,  Johns  v.  Simons, 
2  Q.  B.  425 ;  Arthur  v.  Barton,  6 
M.  &  W.  138 ;  WilUamson  v.  Page, 
1  C.  &  K.  581. 

2  Edwards  v.  HaviU,  14  C.  B.  107. 

'  Webster  v.  Seekamp,  4  B.  &  Aid. 
852  ;  per  Jervis,  C.  J.  ;  Edwards  v. 
Havill,  14  C.  B.  107  ;  Mitcheson  v. 
OUver,  6  E.  &  B.  419  ;  Gary  v.  White, 
supra;  The  Alexander,  Larsen,  1 
W.  Rob.  288,  361  ;  The  Sophie,  Gus- 
tavus,  1  W.  Rob.  369. 

*  Dig.   14.    1.   1,    7.    Non  autem  ex 


omni  causa  Prsetor  dat  in  exercitorem 
actionem,  sed  ejus  rei  nomine,  cigus 
ibi  propositus  fuerit,  id  est,  si  in  earn 
rem  prsepositus  sit,  ut  puta  si  ad  yehen* 
dum  locatum  sit,  aut  aliquas  res  emerit 
utiles  naviganti,  vel  si  quid  reficiende 
navis  causa  contractum  vel  impensum 
est,  vel  si  quid  nautfe  operanun  nomine 
petent. 

*  Organ  v.  Brodie,  10  Exch.  449. 

•  17  &  18  Vict.  c.  104,   §  228.     See 
c.  V.  post. 
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part  of  which  the  master,  as  it  happens,  applies  to  the  ship's  use ; 
but  of  a  specific  sum  to  be  specifically  applied  to  the  purposes 
of  the  ship,  under  the  same  reasonable  necessity  and  restriction 
as  governs  in  other  cases.^  In  this  respect  there  is  an  accord 
between  the  English  and  the  civil  law;'  and  the  French  law, 
though  it  was  formerly  more  lax,  is  now  to  the  same  effect.* 

If  the  master  expend  money  of  his  own  for  these  purposes,  The  Lender, 
he  has  a  right  to  call  upon  the  owners  to  repay  him  ;  *  but  the 
owner  is  not  liable,  except  in  equity,*  to  a  stranger  for  money 
of  his  which  has  been  applied,  it  may  be  properly,  to  the 
purposes  of  the  ship,  unless  it  was  advanced  expressly  for  these 
purposes;*   and  thQ  law  throws  upon  the  person  seeking  to  onwprohandi. 
recover  for  money  advanced,  or  supplies  furnished,  the  burden  of    y 
showing  that  they  were  necessary  for  the  ship  at  the  time.'    The 
law,  it  seems,  does  not  require  the  lender  to  see  to  the  applica- 
tion of  his  money ;  Lord  EUenborough,  indeed,  states  that  in 
one  case  he  held  this  to  be  obligatory  on  the  plaintiff,  and  that 
Heath,  J.,  sitting  for  the  Chief  Justice  of  the  Conmion  Pleas, 
ruled  to  the  same  effect  in  another; '  but  the  better  opinion  is 
the  other  way,*  and  has  the  support  of  the  Boman  law.^° 


*  Per  Lord  EUenborough,  C.  J., 
Bocher  r.  Busher,  1  Stark.  27 ;  per 
Abbott,  C.  J.,  Palmer  v,  Gooch,  2 
Stork.  428;  per  Parke,  B.,  Beldou  i\ 
Campbell,  6  Exch.  886  ;  Thacker  r. 
Moatcs,  1  M.  &  Bob.  79. 

'  Dig.  14.  1.  7.  Quare  etsi  iii  ea 
cvua  faerit  navis,  nt  refici  deberet, 
unltn  tamen  major  pecunia  credlta 
loeiit,  qoam  ad  earn  rem  esset  neces- 
saria,  Don  debere  in  eolidum  adversns 
doffliznmi  navis  actionem  dari. 

'  By  the  Code  de  Com.  art.  284, 
236,  it  ia — la  somme  quo  les  besoins 
coDstaUa  exigent— and  the  captain  is 
himself  liable  for  anything  beyond ; 
iQdMe2  Emerigon,  473,  and  note  by 
Boulay.Paty,  ibid. 

*  Per  Lord  Tenterden,  C.  J.,  Thacker 
t.  Mottes,  1  M.  &  Bob.  79,  80  ;  Boccns, 
Bol  S4,  Z5  ;  bat  he  has  no  lien  on  the 
ibip  for  his  disbuTBementa,  Hussey  v. 
Cbrirtie,  13  Ves.  594  ;  9  East,  426,  S.C. 

*  Aahmall  v.  Wood,  3  Jur.  N.S.  232. 

*  Thacker  t.  Moates,  1  M.  &  Bob.  79. 


'  Caiy  V.  White,  1  Bro.  P.C.  284; 
Macintosh  v,  Mitcheson,  4  Exch.  175  ; 
The  Algumder,  Larsen,  1  W.  Bob.  Ad. 
288,  846  ;  The  Sophie,  Gustavus,  1  W. 
Bob.  369.  This  accords  with  the  Con- 
solato,  c.  62 — 2  Pardess.  110  ;  mais  il 
iant  entendre  que  le  marchand  voie  et 
s^assure  que  ce  qu'il  pr6tera  est  destind 
i  la  mise  en  6tat  du  navire  et  est  n^ces- 
salrepour  cet  objet.  Our  law  applies 
the  same  principle  in  the  case  of  ad- 
vances to  a  foreign  master  in  this 
country  imder  the  3  &  4  Vict.  c.  65, 
§  6  ;  The  Helena  Sophia,  3  W.  Bob. 
Ad.  265  ;  The  N.  B.  Gosfabrick,  4  Jur. 
N.  S.  742  ;  ante,  p.  102. 

8  Per  liord  EUenborough,  C.  J.  in 
Bocher  v,  Busher,  1  Stark.  27,  28. 

»  The  Jane,  Birkley,  1  Dod.  Ad.  461, 
464  ;  per  Sir  John  Nicholl,  The  Orelia, 
Hudson,  3  Hagg.  Ad.  75  ;  nor  even  to 
calculate  beforehand  the  expediency  of 
the  repairs  or  supplies ;  The  Vibilia, 
Bichardson,  1  W.  Bob.  1,  10. 

w  Dig.  14.    1.    7.      As  the  Boman 
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AnUiority  to 
Borrow  oeasesy 
when. 


When  repairs  are  done,  or  necessaries  supplied  to  the  ship, 
and  there  was  no  prior  stipulation  to  be  paid  in  ready  money, 
the  master  has  then  no  authority  to  borrow  for  the  purpose  of 
discharging  such  debt;^  and  the  same  principle,  as  we  shall 
see  immediately,  prevents  him  from  making  it  the  consideration 
for  a  bottomry  bond.  As  soon  as  the  necessity  of  the  ship  was 
satisfied  by  the  creation  of  the  first  claim,  his  authority 
ceased :  cessante  ratione,  cessat  lex. 


fits  AUTHOUTT 
TO  HTPOTHIOATH 
SHIP,    FRBIOHT, 
OB  OABQO.' 


It  may  happen,  however,  that  at  a  port  where  the  master  is 
a  stranger,  and  the  owners  are  unknown,  personal  credit  fails 
him  at  a  time  when  necessities  have  arisen  which  are  inexorable, 
and  when  the  only  hope  of  securing  the  fruits  of  the  voyage  is 
dependent  on  these  necessities  being  promptly  supplied ;  it  has 
therefore  been  the  practice  and  the  law  among  maritime  nations, 
probably  since  the  time  of  the  Komans,  to  permit  the  master 
under  these  circumstances  to  pledge  the  ship,  hull  and  tackling, 
by  way  of  security  to  the  lender  for  his  money.  The  nature  of 
this  transaction  is  most  minutely  defined  in  the  Ordinance  of 
the  Hanse-Towns  of  the  year  1418,'  where,  however,  it  is 
prohibited,  under  pain  of  confiscation  of  the  money,  and  a  fine 


jurist  has  touched  on  more  than  one 
of  the  XH>ints  discussed  in  the  text,  I 
will  quote  his  language,  notwithstand- 
ing the  excerpt  is  long.  Lucius  Titius 
Stichum  magistrum  navi  preeposmt ;  is 
pecuniam  mutuatus  cavit,  se  in  refec- 
tionem  navis  earn  acccpisse.  Qusesitum 
est :  an  non  aliter  Titius  exercitoria 
teneretur  quam  si  creditor  probaret, 
pecuniam  in  refectionem  navis  esse 
consumtam  ?  Respondit  :  creditorem 
utiliter  acturum  si,  quum  pecunia  ere- 
deretur,  navis  in  ea  cau8&  fxiisset,  ut 
refici  deberet ;  etenim  non  oportere 
creditorem  ad  hoc  adstringi,  ut  ipse 
reficiendoB  navis  curam  suscipiat,  et 
negotium  domini  gerat,  quod  certo 
iUturum  sit,  si  necesse  habeat  probare, 
pecuniam  in  refectionem  erogatam  esse  ; 
itaque  iUud  exigendum,  ut  sciat,  in  hoc 
se  credere,  ctu  rei  magistor  quis  sit 
pi-sepositus  :  quod  ccrtc  aliter  fieri  non 
poseit,  quam  si  illud  quoque  scierit, 
necessariam  refection!  pecuniam  esse  ; 


quare  etsi  in  ea  caus&  fuerit  navis,  ut 
refici  deberet,  multo  major  pecunia 
credita  fuerit,  quam  ad  eam  rem  esset 
necessaria,  non  debero  in  solidnm  ad- 
vei*sus  dominum  navis  actionem  dari. 
Interdum  etiam  illud  eestimandum,  au 
in  eo  loco  pecunia  credita  sit,  in  quo  id, 
propter  quod  credebatur,  comparari 
potuerit ;  quid  enim,  inquit,  si  ad  velum 
emendum  in  ejusmodi  insula  pecuniam 
quis  crediderit,  in  qua  omnino  velum 
comparari  non  potuerit  ?  Et  in  snmma 
aliquam  diligentiam  in  eam  rem  credi- 
torem debere  preestare. 

1  Beldon  v.  Campbell,  6  Exch.  886  ;. 
per  Martin,    B.,   ibid,  ;  cited  by  Lord 
Campbell,   Frost  r.  Oliver,   IE.   &  B. 
801 ;  22  L.  J.  (Q.  B.)  358,  365. 

'  The  law  of  Bottomry  has  been  so 
fully  considered  in  the  First  Chapter  of 
this  Treatise,  that  I  must  here  refer,  for 
further  details,  to  that  place. 
Art.  4—2  Pard.  467. 
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against  tlie  master ;  but  nothing,  even  the  re-enactment  of  the 
prohibition  on  the  5th  of  June,  1434,*  and  again  in  1447,' 
shows  how  obstinate  was  the  prevalence  of  this  practice  in 
liiose  and  earlier  times,  as  the  ultimate  adoption  of  it  by 
the  same  authorities,  subject  to  restrictions,  first  in  their 
ordinance  of  1591,*  and  again  in  that  of  1614,^  unless  it  be  the 
passage  of  the  Consolato  del  Mare,  which  appears  to  assume 
the  transaction  to  be  one  that  is  familiarly  known,  and  only 
deems  it  necessary  to  set  out  the  restrictions  and  conditions  to 
which  it  was  subject." 


>  Art.  4—2  Pard.  472. 

-  Art  14,  19—2  Pard.  432,  484. 

'  Art.  58—2  Pkid.  527. 

*  Tit  6,  art.  2—2  Pard.  547. 

*  Conaolato.  c.  194—2  Pard.  225.     I 
am  satisfied  that  this  is  the  passage  re- 
fared  to  by  Mr.  Abbott  at  p.   129  (p. 
100  of  the  loth  ed.  by  Mr.  Seijt.  Shee) 
as  c.  240,   in    support  of  his  opinion, 
that  the  Consol&to  dechures  the  owners 
Dot  to  be  personally   responsible   for 
money  lent  on  their  personal  credit,  if 
the  ship  shonld  be  lost  in  the  course  of 
the  Toyage  ;  and,  as  I  think,  relying  on 
the  translation   by  M.   Pardessus,  that 
he  has  been   misled    in    giving  that 
opinion   by  the   references  at  second 
hand,  on  which  he  was  obliged  to  rely 
with  T^ard  to  this  code  (see  his  Pre- 
face), I  may  be  excused  for  citing  part 
of  the  chapter  in  the  translation  of  M. 
Fkidessns^    Persons  who  are  acquainted 
vith  the  original  Spanish  of  those  early 
times,  may  consult  it  side  by  side  with 
the  translation  in  the  Collection  de  Lois 
Itaritimes  of  that  editor.     The  Chapter 
~Del  compiar  de  les  vitualles  d  coses 
necessaries  h  la  nau — Dc   Vachat  dee 
nrres  d  da  choses  nicessaires  au  navire, 
—sets  outikith  prescribing  the  duties 
of  the  captain  in  providing  his  ship 
with  the  necessaiy  outfit  for  the  voy- 
age on  which  he  has  engaged  her,  and 
describes  the  applications  to  be  made 
to  the  part-owners   for  the  requisite 
fonds  in  a  manner  that  leaves  no  doubt 
that  the  ship  is  presumed  meanwhile 
to  be  at  her  home   port,   and  that 
the  intercooise   with   the    owners  is 


personal.  Then  comes  the  contrast  of 
circumstances,  out  of  which  arises  the 
authority  to  resort,  as  I  think,  to 
bottomry — Cependant,  si  le  patron  se 
trouve  en  im  lieu  od  n'y  ait  point  d'ac- 
tionnaires,  et  que,  n'ayant  point  de 
fonds  commiins  du  navire,  il  emprunte 
pour  les  causes  expliqufies  cidessus  (viz. , 
ivUessaircs),  toute  la  masse  du  navire 
doit  payer  rempmnt,  et  aucun  action- 
naire  ne  j)eut  s'y  refuser.  Mais,  si  le 
navire  se  perd  avant  que  Temprunt 
ait  6t4  rembours6,  aucun  actionnaire 
n'est  oblig6  de  rien  payer  &  celui  qui 
aura  pr6t6,  puisque  le  navire  sera  brise 
et  perdu.  Que  ce  pr6teur  prenne  done 
bien  garde  comment  il  prfitera ;  car 
Tactionnaire  y  perd  assez,  puisqu*il  y 
perd  sa  part.  Ainsi,  par  cette  raison, 
le  pr^teur  ne  peut  rien  demander  aux 
co-propri6taires  du  navire,  parcequ'i/ 
doit  prendre  garde  comment  il  prStera, 
et  que,  lorsque  le  navire  est  bris^,  les 
actionnaires  ne  doivent  rien  payer.  If 
any  one  is  not  convinced  that  this  is  the 
maritime  risk  upon  which  any  lender 
upon  bottomry  in  our  own  day  neces- 
sarily embarks  his  money,  let  liim  con- 
trast this  with  what  goes  before  in  the 
same  chapter.  It  provides,  that  if  any 
part-ovmer  shall  refuse  to  contribute  his 
proportion  of  the  capital  required  for 
the  outfit,  the  captain  is  to  borrow 
what  is  necessary,  and  the  share  of  the 
defaulter  in  the  ship  is  to  answer  for 
the  debt.  In  that  case,  however, 
differing  ioto  azlo  from  the  other,  the 
debt  is  not  lost  though  the  ship  should 
be  lost ; — S'il  arrivoit  que  Ic  navire  so 
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ConditiooB  of  hu       The  appointment  of  tlie  master  to  the  command  of  the  ship 

Authority  to 

hypothecate.        clothes  him  with  this  extraordinary  authority.     The  right  to 

exercise  it,  however,  never  arises  except  in  the  presence  of  an 
absolute  necessity,  e.g.,  for  repairs  or  provisions  to  enable  the 
ship  to  prosecute  her  voyage,  together  with  an  absolute  failure, 
at  the  same  time,  of  personal  credit,  as  a  source  of  supply.' 
This  constitutes  that  twofold  necessity  which  is  the  vital 
principle  of  hypothecation  bonds ;  and  the  absence  of  which  is 
their  undoing — the  destruction  of  the  bond  itself.' 

Purpose  thereof,        It  is  not  only  as  a  check  on  the  abuse  of  that  extraordinary 

power,  on  the  part  of  the  master  and  others  colluding  with  him, 
that  this  condition  of  the  validity  of  the  bond  is  strictly 
required ;  nor  only  as  a  protectioii  to  the  owners  from  being 
ruined  by  maritime  interest  unnecessarily  incurred ;  but  like- 
wise for  the  preservation  of  the  rights  of  the  other  creditors 
and  mortgagees  from  the  effect  of  a  claim,  unduly  created, 
which,  though  coming  after,  is  preferred  before  all  other  claims 
and  liens,  except  that  for  seamen's  wages.* 

It  is,  therefore,  imperative  on  the  master,  to  say  nothing 
here  of  the  lender,^  to  use  due  diligence  to  ascertain  whether 
the  necessaries  required  might  not  be  obtained  by  him  on 
personal  credit;  iot  if  it  appear  afterwards  that  he  had 
facilities  for  gaining  that  information  and  used  them  not,  the 
Court  will  pronounce  against  the  validity  of  the  bond.*  It  in 
no  way  shifts  this  burden,  or  in  any  way  clears  the  bond  of 
objections  to  its  validity  on  this  ground,  that  the  master 
sold  it  by  public  auction,  after  advertisement,  to  the  lowest 
bidder." 


Duty  of  the 
Master  in  eonse 
qaenoe. 


perdtt,  et  querempruntnefiitpaspayfi, 
les  biens  cle  cet  actionnaire  seroient 
obliges  &  cetto  dette,  parce  qu'elle  auroit 
4t6  contract^o  avec  sa  connoissance  ct 
par  sa  fatite. 

1  The  Nelson,  Brown,  1  Hagg.  Ad. 
169.  Tlie  Hersey,  Grimwood,  3  Hagg. 
Ad.  404,  407  ;  The  Dunvcgan  Castle, 
Howard,  3  id.  331,  833 ;  The  Prince  of 
Saxe  Cobourg,  Ladd,  3  id.  387;  The 
Orelia,  Hudson,  Sid.  75  ;  The  Hero, 
Howard,  2  Dod.  Ad.  140,  143. 

*  Per  Lord    Stowoll,    The    Nelson, 
Brown,  1  Hagg.  Ad.  169,   175;   The 


Boddingtons,  Noyes,  2  Hagg.  Ad.  425  ; 
The  Reliance,  Hays,  8  Hagg.  Ad.  68  ; 
The  Augusta,  De  Blulin,  1  Dods.  Ad. 
283,  286. 

^  The  Hersey,  Grimwood,  3  Hagg. 
Ad.  404,  407. 

*  See  ante,  c.  i,  p.  48. 

*  Heathom  v.  Darling,  1  Moore,  P.C. 
5,  reversing  the  decision  of  the  Court 
below;  Wallace  v.  Fielden,  7  Moore, 
P.C.  898,  409. 

*  The  Prince  of  Saxe  Cobourg,  Ladd, 
3  Hagg.  Ad.  387  ;]  affirmed,  Soares  v. 
Kahn,  3  Moore,  P,  C.  1,  S.  C. 
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It  follows  that  for  necessaries  already  supplied  in  the  absence  What  may  be 
of  prior  stipulation  for  the  security  of  the  ship,  the  master  has  Bond, 
no  authority  afterwards  to  give  a  bottomry  bond ;  it  is  then 
become  evident  that  personal  credit  has  not  failed  him.*  This 
n]le>  however,  is  not  to  exclude  small  sums  advanced  on  the 
instant  to  meet  the  immediate  necessities  of  the  master,  though 
there  is  no  stipulation  for  security ;  *  otherwise  law  so  applied, 
instead  of  being  a  protection,  and  furtherance,  would  become 
an  obstruction  to  commerce. 

On  the  other  hand,  there  may  be  evidence  of  the  supplies 
haring  been  famished  on  a  tacit  presumption,  such  as  may 
well  exist  in  a  country  where  the  law  implies  a  lien  for  such 
things,  that  it  was  on  the  security  of  the  ship ;  and  in  that 
case  a  bond  will  be  sustained  in  our  Court  of  Admiralty, 
though  it  was  given  afterwards  and  not  stipulated  before.* 

But  for  the  master's  own  debt,*  or  to  free  himself  from  What  may  not. 
arrest,'  or  even  the  ship  from  detention,  unless  combined  with 
other  reasons,*  it  is  not  in  his  power  to  give  a  bottomry  bond. 


^  The  Herse^r*  Grimwood,  3  Hagg. 
Ad.  404 ;  Gore  i?.  Gardner,  3  Moore, 
P.  C.  79 ;  The  Augusta,  De  Blnhn,  1 
Dods.  Ad.  283,  257 ;  as  little,  where  the 
applies  had  been  fnmished  daring  the 
prerioos  royage,  and  this,  notwith- 
standing the  ship  was  again  at  Rotter- 
dam and  might  haye  been  detained 
nnder  the  Dutch  law  for  the  previous 
debt ;  The  Lochiel,  Miles,  2  W.  Rob.  84. 

*  The  Trident,  Simson,  1  W.  Rob. 
2»,  34;  The  Yibilia,  Richardson,  1 
V.  Rob.  1. 

*  The  Alexander,  Tate,  1  Dods.  Ad. 
278,  280;  The  VibiKa,  Richardson, 
1 W.  Bob.  1,  18. 

*  Dobfion  r.  Lyall,  8  Jur.  969  ;  3 
My.  k  Cr.  453,  n.  ;  6  Viner's  Abr.  617. 

*  Smith  V.  Gould,  4  Moore,  P.  C. 
a.  28. 

*  Otherwise  in  foreign  countries  where 
^  law  enables  them  to  arrest  the  ship 
for  debts,  eveiything  would  become  the 
wcMion  of  bottomry,  fcr  Lord  Stowell, 
TbeAogiuta,  De  Bluhn,  1  Dods.  Ad. 
283 ;  jier  Dr.  Lushington,  The  Royal 
-^  Kenney,  1  Swab.  Ad.  269,  279 ; 
The  YibOia,  Richardson,  1  W.  Rob.  Ad. 


1,  6 ;  The  Lochiel,  MUes,  2  W.  Bob. 
Ad.  34. 

As  an  illustration  of  this  rule,  that 
the  master  cannot  pledge  the  ship  to 
free  her  from  arrest,  the  following  case 
is  related  by  Loccenius,  lib.  2,  c.  6,  §  12. 
The  master  of  a  ship  being  in  a  Spanish 
port,  and  having  exposed  the  vessel  to 
seizure  by  his  neglect  to  comply  with  a 
XMirticular  regulation  of  the  country, 
entered  into  an  agreement  with  a  per- 
son, who  was  supposed  to  possess  suffi- 
cient influence,  to  pay  him  a  very  con- 
siderable sum  with  maritime  interest, 
if  h#  should  procure  the  restitution  of 
the  ship,  and  she  should  afterwards  re- 
turn home  in  safety ;  and  for  securing 
the  payment  executed  an  instrument  in 
the  nature  of  a  bottomry  bond.  By 
the  interest  of  the  person,  with  whom 
the  agreement  was  made,  the  ship  was 
restored,  and  afterwards  returned  home 
in  safety ;  but  in  a  suit  commenced 
against  the  ship  upon  the  instrument 
executed  to  him  by  the  master,  it  Was 
determined  that  the  ship  or  owners 
were  not  chaigeable  by  this  contract. 
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Criterion  of  his 
aathority  is  ne- 
ceaaity,  not 
locality. 


Qeneral  Eule. 


Nor,  where  it  would  be  perfectly  proper  to  give  such  a  bond, 
can  he  give  one  that  is  framed  to  pledge  the  ship  and  bind  the 
owners  personally  also  in  any  event ;  *  although  the  Court  of 
Admiralty,  when  the  personal  obligation  is  separable,  will  give 
effect  to  so  much  of  such  a  bond  as  is  good  against  the  ship, 
and  reject  the  rest.*  Yet  it  is  no  objection  to  a  bond  which  is 
otherwise  valid,  that  it  is  given  at  the  same  time  with  bills  of 
exchange  for  the  same  debt  by  way  of  collateral  security  for  the 
bills  ;^  no  more  is  it,  that  after  it  was  given,  the  money 
obtained  upon  it  was  misapplied  by  the  master.^ 

The  opinion  which  very  generally  prevailed  at  one  time,  that 
the  master  has  no  authority  to  hypothecate  the  ship  in  a  port 
of  the  same  country  in  which  the  owners  are  resident,  however  it 
may  have  arisen,  is  not  sustfdned  by  the  principles  of  our  law.* 

The  law  of  England  is,  that  the  authority  to  borrow  money 
on  the  credit  of  the  owner,  and  on  the  security  of  the 
ship,  is  in  this  view  the  same ;  and  although  the  ship  is  in  a 
port  of  the  country  where  the  owner  resides,  yet  if  the  power 
of  communication  between  him  and  the  master  is  not  corre- 
spondent with  the  necessity  of  the  ship,  the  authority  to  borrow 
exists.'    This  was  established    for  the  first  time    by  Lord 


^  Stainbank  v,  Shepliard,  13  C.  B.  ; 
22  L.  J.  (Ex.)  341,  S.  C.  ;  Stainbank  v, 
Fenning,  11  C.  B.  51 ;  The  Nelson, 
BrowTi,  1  Hagg.  Ad.  169  ;  The  Atlas, 
Ckrk,  2  Hagg.  Ad.  62  ;  The  Emancix)a- 
tion,  Tucker,  1  W.  Rob.  124,  overruling 
Samsun  t>.  Bi-agington,  1  Ves.  sen.  443. 

2  The  Augusta,  De  Bluhu,  1  Dods. 
Ad.  283,  288  ;  The  Tartar,  Tharp,  1 
Hagg.  Ad.  3,  16  ;  The  Hero,  Howard, 

2  Dods.  Ad.  147 ;  Smitli  v.  Gould,  4 
Moore,  P.  C.  21 ;  The  Nelson,  Brown,  1 
Hagg.  Ad.  169,  176.   See  cwt/e,  p.  66,  n.^. 

'  The  Nelson,  Brown,  1  Hagg.  Ad. 
169,  179  ;  The  Tartar,  Tliarp,  1  id.  3, 
16  ;  The  Jane,  Birkley,  1  Dods.  Ad. 
461,  466  ;  The  St.  Catherine,  Sinclair, 

3  Hagg.  Ad.  253  ;  The  Atlas,  Clark, 
2  Hagg.  Ad.  62 ;  The  Emancipation, 
Tucker,  1  W.  Rob.  124  ;  per  curiatn, 
Stainbank  v.  Shephard,  13  C.  B.  418  ; 
22  L.  J.  (Ex.)  341,  347,  S.  C. 

*  The  Jane,    Birkley,    1   Dods.   Ad. 


461,  464  ;  per  Sir  John  NichoU,  The 
Orelia,  Hudson,  8  Hagg.  Ad.  75  ;  The 
Vibilia,  Richardson,  1  W.  Rob.  Ad.  1, 
10  ;  The  Gratitudine,  Mazzoh^  3  C.  Rob. 
257,  272 ;  Dig.  14.  1.  7 ;  Molloy,  bk. 
2,  c.  11,  §11^2  Emerigon,  269. 

*  Mr.  Abbott  accepts  the  geographical 
limit  as  a  condition  of  the  validity  of  a 
bottomry  bond,  p.  148,  149,  of  the  4th 
ed.  and  116,  116  of  the  latest  ed.  by 
Mr.  Serjt.  Shee.  In  fact,  this  rule  in 
general  holds  good,  but  merely  because 
the  master^s  circumstances  in  that  case 
do  not  preclude  the  possibility  of  his 
obtaining  funds  or  credit  without  a 
bond ;  The  Lochiel,  Miles,  2  W.  Rob. 
Ad.  34,  44;  "Wallace  v.  Fielden,  7 
Mooi-e,  P.  C.  398. 

*  See  the  judgment  of  the  Privy 
Council,  delivered  by  Sir  John  Jervis 
in  Wallace  v.  Fielden,  7  Moore,  P.  C. 
398,  409. 
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StoweU  in  the  following  case.  The  Spanish  ship  La  Ysabel/ 
was,  in  the  year  1812,  proceeding  on  a  voyage  from  Alicante  to 
London,  when  she  was  obliged  to  put  in  to  Conmna  in  great 
distress,  and  there  the  master  took  up  money  on  the  security 
of  the  ship  to  repair  her,  and  gave  the  bond,  which  was  the 
subject  of  the  proceedings  before  Lord  StoweU,  and  as  to 
which  it  was  objected,  that  it  had  been  given  by  the  master  in 
the  country  of  the  owners'  residence.  "  It  is  true,"  said  the 
learned  judge,  "  that  it  is  usually  required  as  a  condition  neces- 
sary to  the  validity  of  bonds  of  this  kind,  that  they  should  be 
executed  in  a  foreign  port ;  but  the  law  does  not  look  to  the 
mere  locality  of  the  transaction.  The  validity  or  invalidity  of 
the  bond  does  not  rest  on  that  circumstance  only,  but  upon  the 
extreme  difficulty  of  commimication  between  the  master  and 
his  owners.  And  as  the  interruption  of  correspondence  between 
the  different  parts  of  Spain  at  that  time  was  as  far  as  possible 
complete,"  the  Court  pronounced  for  the  validity  of  the  bond. 

In  the  subsequent  case  of  The  Trident '  it  appeared,  that  the 
owner's  residence  had  been  in  Scotland,  and  that  the  vessel, 
being  on  a  voyage  to  the  East  Indies  and  back,  was  obliged,  by 
stress  of  weather,  to  put  into  Plymouth  much  damaged.  From 
Plymouth  the  master  wrote  to  his  owner,  and  in  answer,  the 
Bon-in-law,  and  personal  representative  of  the  owner,  met  him 
on  the  spot,  informed  him  that  the  owner  was  dead,  leaving  his 
estate  insolvent,  and  that  he  (the  son-in-law)  would  advance  no 
money  for  the  ship.  Under  these  circumstances  the  master  in 
Plymouth  took  up  money  on  the  secuiity  of  the  ship,  freight, 
and  cargo,  and  Dr.  Lushington,  when  the  facts  came  before 
him,  upheld  the  validity  of  the  bond  on  the  authority  of  the 
previous  case. 

No  doubt,  in  the  place  of  the  owners'  residence,  when  they  In  the  place  of 

___  •         i-L    •  'J  J  j.r  •   A  i?  the  Owners' 

may  exercise   their  own   judgment  upon    the    propriety    of  Residence, 
borrowing  money  in  this  manner,  the  master  of  the  ship  is  by 
the  maritime  law  of  all  states  precluded  from   binding  the 
property  of  his  owners  in  this  way  without  their  consent.* 

»  UYsabel,  Bozzo,  1  Dods.  Ad.  278,  -  Tlic  Trident,  Simson,  1  W.   Eol). 

274,  276;  see  fer  Dr.  Lushington,  The  Ad.  29. 

^^iwpMte,  Andersen,  3  W.  Rob.  Ad.  '  Hanseatic  Ordinance,  of  1591,  art. 

»«,  308.  58  ;  Hanseatic  Ordinance,  of  1614,  tit. 
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unproTided  necessity,  the  character  of  agent  and  supercargo  is 

forced  upon  him  by  the  general  policy  of  the  law,  and  the 

exercise  by  him,  as  well  at  sea  as  in  intermediate  ports,  of  an 

agent's  discretion  over  it  may  become  imavoidable.* 

VaiioQB  Powers        Under  the  pressure  of  imminent  danger,  he  may  throw  part  of 

mlder  specfia  ^  i*  overboard,  to  preserve  the  ship  and  the  residue.     He  may 

J^TjJ^??*       choose  what  articles  he  pleases  for  that  purpose ;  the  quantity 

is  measured  by  the  exigency  of  the  danger ;  and  in  cases  of 
extreme  necessity,  when  the  lives  of  the  crew  cannot  otherwise 
be  saved,  it  never  can  be  maintained  that  he  might  not  throw 
the  whole  cargo  overboard.*  The  necessity  existing,  the  agency 
cannot  be  disputed ;  and  the  several  rights  and  liabilities  of 
the  parties,  whose  property  is  destroyed  by  this  act  of  the 
master,  remain  to  be  afterwards  determined  under  the  law  of 
general  average. 

By  the  general  maritime  law,  he  might  bind  the  ship  and 
cargo  to  the  last  farthing  of  their  entire  value  to  ransom  them 
from  the  hands  of  an  enemy;  but  by  our  statute  law,  for 
purposes  of  public  policy,  it  has  been  enacted  of  aU  such  con- 
tracts that  they  are  illegal  and  void.' 

By  such  necessity  as  would  justify  bottomry,  he  is  authorised,* 
when  owners'  credit  and  property  have  failed  to  yield  him  the 
requisite  supplies,  to  have  recourse  to  the  cargo,  and  to  hypo- 
thecate even  the  whole,  or  to  sell  a  part,"  being  the  agent 
therein  of  the  freighter  for  the  piurpose  of  giving  a  valid  title ; 
but  beyond  that,  in  thus  dealing  with  the  property  of  the 
freighter,  he  is  the  agent  of  the  owner,  who  must  therefore 
indemnify  the  proprietor  of  the  cargo  to  the  full  extent  of  the 
loss  or  liability  so  incurred.*  In  the  Court  of  Admiralty,  if  the 
necessity  is  proved,  the  title  of  the  bondholder  is  unim- 
peachable ;  and  the  remedy  of  the  proprietor  of  the  cargo  is 


Power  to  hypo- 
thecate or  seU, 
when« 


1  The  Gratitudine,  Mazzolo,  8  C.  Rob. 
240,  257. 

«  Ibid.  268. 

»  22  Geo.  8,  c.  25,  1 1,  2 ;  Webb  v. 
Brooke,  8  Taunt.  6  ;  but  a  bill  or  note 
founded  on  such  a  transaction  is  not 
void,  5  &  6  W.  4,  c.  41. 

*  There  is  no  law  absolutely  requiring 
him  first  to  communicate  with  the 
proprietor  of  the  cargo,    but   this   is 


always  advisable  when  practicable,  Wil- 
kinson V.  Wilson,  8  Moore,  P.  C.  459, 
478 ;  (in  the  court  below)  The  Bona- 
parte, Andersen,  8  W.  Rob.  Ad.  298  ; 
compare  The  Maigaret  Mitchell,  4  Jur. 
N.  S.  1198 ;  see  Caigo  ex  Sultan,  5  Jur. 
N.  S.  1060. 

*  The  Gratitudine,    Mazzola,    8    C. 
Bob.  Ad.  240,  257. 

•  The  Gratitudine,  supra;  Duncan  r. 
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agaiDst  the  owner  of  the  ship  at  common  law.*  Yet  even  in 
the  Admiralty  Court,  the  ship  and  freight  form  the  primary 
fnnd ;  and  if  the  cargo  is  arrested  and  bail  given,  further 
proceedings  in  regard  to  it  should  be  suspended  until  it  is 
known  that  the  primary  fund  is  deficient.' 

Bat  whilst  all  authority  in  any  agent  is  presumed  to  be  given  Parpoie  of  ibis 
only  for  the  principal's  benefit,  there  is  this  which  is  peculiar  ®^®'' 
to  the  position  of  the  master  in  the  supposed  circmnstances, 
that  the  benefit  of  the  proprietor  of  the  cargo  is,  in  virtue  of 
the  contract  of  affireightment,  paramount  to  that  of  the  owners 
of  the  ship ;  and  therefore  he  cannot  repair  the  ship  by  selling 
(he  whole  of  the  cargo,  since  that  would  defeat  the  purpose  of 
(he  voyage,  and  be  an  act  in  direct  contravention  of  his 
implied  authority  from  the  freighters.'  His  authority,  however, 
to  sell  part,  under  circumstances  which  would  otherwise  prevent 
his  prosecuting  the  voyage,  is  undoubted,  and  is  in  accordance 
with  the  principles  of  the  general  maritime  law  of  Europe,^ 
and  with  those  of  the  law  maritime  of  this  country.* 

mth  regard  to  the  cargo  merely,  the  master  is  liable  to  be  whbh  m  kit 
placed  in  a  situation  of  great  delicacy,  by  events  in  the  course  oaboo. 
of  the  voyage  which  appear  to  bar  the  conveyance  of  it  further. 
The  transhipment  of  it  on  board  another,  if  his  own  vessel  is 
disabled  or  become  a  total  wreck,  is  a  question  of  great  difficulty 
that  most  be  considered  in  a  subsequent  chapter.*    We  have 


Beomi,  1  Exch.  587,  555,  557 ;  (in 
error)  3  Exch.  644,  655  ;  Ylierboom  v. 
Chapmin,  13  H.  ft  W.  230  ;  Richard- 
no  r.  Kovine,  8  B.  ft  Aid.  237 ;  Alers 
r.  Tobm,  If.  S.  post,  c  iz. 

^  Tbe  Lotd  Cochrane,  Smith,  2  W. 
BoK  Ad.  320  ;  same  ease  out  of  which 
ame  Boncan  v.  Benson,  supra;  Atkin- 
MA  t.  Stephena,  7  Exch.  567. 

*The  Bonaparte,  Andersen,  8  W. 
Bob.  Ad.  298,  802. 

'  Per  curiam^  Dnncan  v,  Benson,  1 
Exch.  587,  555  ;  per  Lord  Stowell,  The 
Gntitodme,  Mazzola,  8  C.  Bob.  Ad. 
240,283. 

*  Consolato^  c.  62—2  Pardess.  110 ; 
Uwiof  Oleron,  art  28—1  Pardess.  889 ; 
Wialij  ait  88—1  Pardesa.  487;  Hanse- 


Towns  Ord.  1591,  art.  58—2  Pardess. 
527 ;  Ord.  of  Louis  XIV.  1681,  liv.  2, 
t.  1,  art.  19  ;  Code  de  Com.  art.  234; 
Bynkershoek,  Qusest.  Jur.  Priv.  lib.  8, 
c.  16 ;  and  see  the  authorities  cited 
in  The  Gratitudine,  8  C.  Rob.  Ad. 
242,  etseq.;  per  Lord  Stowell,  "With 
regard  to  this,  the  books  oyerflow  with 
authorities."    Ibid. 

*  The  Gratitudine,  Mazzola,  8  C. 
Bob.  240,  268,  Campbell  v.  Thompson, 
1  Stark.  490 ;  Bichardson  v,  Nourse,  8 
B.  ft  Aid.  287  ;  Alers  v.  Tobin,  M.  S. 
post,  c.  ix. ;  Duncan  v.  Benson,  1  Exch. 
537,  555  ;  Sarguy  v.  Hobson,  2  B.  ft  C. 
7 ;  Powell  v.  Gudgeon,  5  M.  ft  Sel.  481 ; 
Atkinson  v.  Stephens,  7  Exch.  567. 

•  PosCy  c.  ix. 
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now  to  do  only  with  the  sale  of  it  by  the  master,  and  with  the 
consideration  of  what  it  is  in  his  circumstances .  at  the  time 
which  will  invest  him  with  that  extraordinary  authority.  In 
theory  as  in  practice,  it  is  never  to  be  forgotten,  that  he  is 
primarily  entrusted  with  the  cargo  for  the  sole  purpose  of 
conveying  it  to  the  place  of  destination ;  and  this  purpose  he 
is  bound  to  accomplish  by  every  reasonable  and  practicable 
Method.'  Although  therefore  his  vessel  has  become  a  total 
wreck,  and  a  sale  of  the  goods  would,  under  the  circumstances, 
be  the  most  beneficial  course  for  the  proprietors,  he  is  not 
thereby  justified  in  selling  the  cargo,  if  there  is  opportunity 
for  storing  it.'  Such  appears  to  be  the  law  both  in  this 
country  and  the  United  States,*  when  the  moving  consideration 
for  such  an  act  is  entirely  confined  to  the  condition  of  the 
ship.  But  when  the  moving  consideration'  is  the  state  of  the 
cargo  itself,  and  a  case  of  absolute  necessity  arises,  the 
character  of  agent  and  supercargo  may  be  forced  upon  him  by 
the  general  policy  of  the  law.  His  authority  to  sell  at  an 
intermediate  port  is  clear,  when  the  cargo  is  perishing,  and  the 
only  alternative  is  a  sale  or  a  total  loss  of  so  much  of  the 
cargo  as  is  in  that  condition.^  When  the  cargo,  though  sound,  is 
of  a  perishable  nature,  but  the  repairs  necessary  to  the  ship, 
for  wLh  he  has  put  in.  wiU  reqL  time,  an/there  is  bo 
opportunity  of  correspondence  with  the  proprietor  or  of  tran- 
shipment of  the  cargo,  such  a  legal  necessity  may  exist  as  will 
authorise  him  to  dispose  of  it.*  And  even  if  it  is  not  of  a 
perishable  nature,  but  is  likely  to  be  destroyed  by  exposure 
through  want  of  accommodation  for  storing  it,  and  the 
opportimity    of   transhipping   is    rare    and   uncertain,    such 


>  Canimell  v.  Sewell,  3  H.  &  K 
617 ;  Tronson  v.  Dent,  8  Moore,  P.  C. 
419. 

2  Wilson  V.  Millar,  2  Stark.  1 ;  Van 
Omeron  v.  Dowick,  2  Camp.  42 ; 
Joseph  V.  Knox,  3  Camp.  332  ;  Free- 
man V.  East  Ind.  Comp.,  5  B  &  Aid. 
617 ;  Cannan  v.  Meabum,  8  J.  B. 
Moore,  127  ;  Cammell  v.  Sewell,  3  H.  & 
N.  617. 

'  Bryant  V.  Commonwealth,  Ins.  Co. 
13  Pick.  Rep.  543  ;  American  Ins.  Co. 
V.   Center,  4  Wendell,   52;    Hnll    v. 


Franklin  Ins.  Co.  9  Pick.  478.  See 
Halmerson  v.  Cole,  1  Speeis,  321 ; 
Searle  v.  Scovell,  4  Johns.  (Ch.)  218, 
222  ;  Saltusv.  Ocean  Ins.  Co.  12  Johns. 
107  ;  Abbott  (Amer.  ed.)  480 ;  Stoiy 
on  Agency,  no.  118. 

<  Vlierboom  r.  Chapman,  13  M.  &  W. 
230  ;  Roux  v.  Salvador,  3  Bing.  N.  C. 
266  ;  Blythe  r.  Smith,  5  M.  &  Gr.  406. 
See  Tronson  v.  Bent,  8  Moore,  P.  C. 
419. 

*  Per  Lord  Stowell,  The  Gratitudine, 
Mazzola,  3  C.  Bob.  Ad.  240,  259. 
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authority  as  this  may  possibly  in  that  case  be  lawfully 
exercised  by  the  master/ 

The  disposal  however  of  the  cargo  by  the  master  is  a  matter  Caution  in 
that  requires  the  utmost  caution  on  his  part.  A  sale  of  part  Po^^^^^ 
though  damaged,  any  more  than  a  sale  of  the  whole,  will  not  be  ^ 

sustained,  if  the  damaged  part  can,  by  reasonable  exertions,  be 
restored  to  a  condition  in  which  it  may  be  preserved  in  species 
to  the  port  of  discharge.'  His  duty,  as  we  have  said,  is  to 
cany  it  to  the  port  of  destination,  and  to  make  every  reasonable 
exertion  to  accomplish  it.  Every  act  that  is  not  properly  and 
strictly  in  furtherance  of  this  duty,  is  an  act  for  which  both  he 
and  his  owners  may  be  made  responsible : '  and  the  law  of 
England,  recognising  no  authority  in  any  tribunal  or  officer 
set  in  motion  by  the  master's  suggestion,  or  at  his  instance,  will 
scrutinise  their  acts  quite  as  much  as  his  own.^ 


TO  HTPOTHBOATE 
BT   BBSPOKDEH- 
TL&. 


The  power  of  the  master  to  take  up  money  on  respondentia  hu  authobitt 
properly  so  called,  that  is,  on  the  security  of  the  cargo,  and  for 
the  purposes  of  the  cargo  exclusively,  has  been  recently 
recognised  in  the  Court  of  Admiralty.'^  Regarding  this  as  a 
fanction  not  to  be  exercised  except  by  the  proprietor  of  the 
goods,  jurists  in  this  country  have  hitherto  laid  it  down,  that 
such  a  bond  could  not  be  enforced  against  the  goods  by  any 
tribunal  known  to  England.'  But  for  the  validity  of  such  a 
contract  by  the  master,  and  the  enforcement  of  it,  the  same 
conditions  required  in  respect  of  bottomry,  and  the  instrument 
by  which  it  is  effected,  already  considered  very  fully  in  this  and 
a  previous  chapter,  are  indispensably  necessary.' 


^  The  Margaret  ^litcheU,  4  Jar.  N. 
S.  1193,  is  a  case  on  the  sale  of  a  ship, 
but  the  circumstances  there  appear  to 
luTe  been  Tery  similar  to  those  alluded 
to  in  the  text. 

*  Tnmson  v.  Dent,  8  Moore,  P.  C.  419. 
'  Ewhank  v.  Nutting,  7  C.  B.  797  : 

K<ini8  V.  Robinson,  3  B.  &  C.  196, 
*W;  Hunter  v.  Prinsep,  10  East,  378; 
Tronson  v.  Bent,  8  Moore,  P.  C.  419. 

*  Per  Dr.  Lushington,  The  Margaret 
Mitchell,  Jamieson,  4  Jur.  N.  S.  1193 ; 
Beid  r.  Darby,  10  East  143 ;  Hayman 
t.  Koolton,    5    Esp.  65.      S«e  some 


obserrations  of  Dr.  Lushington  in  The 
Eliza  Cornish,  17  Jur.  738 ;  1  Ecc.  & 
Ad.  Rep.  36,  S.  C,  respecting  the  sen- 
tence of  a  court  of  competent  jurisdic- 
tion in  such  a  case,  that  it  would  be 
binding,  if  such  a  court  there  were. 

*  The  Cargo  ex  Sultan,  5  Jur.  N.  S. 
1060. 

«  2  Blkst.  Com.  458 ;  Abbott,  Ship- 
ping, 4  ed.  146 ;  10  ed.  114  ;  see  ac- 
cordingly the  Spanish  forms  of  the  bond, 
Wesketh,  51,  60;  2  Magens,  431 ;  Busk 
V.  Fearon,  4  East,  319. 

'  Ante,  c.  i.  BoUamry ;  p.  ii. 
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TO  8RLL  TBR 
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E«rly  Fordgn 
Law. 


Caution,  no  less  considerate  than  in  the  case  of  the  cai^Oy  is 
advisable  on  the  part  of  the  master  before  selling  the  ship 
without  the  express  authority  of  the  owners.'  Circumstances 
amounting  to  necessity,  quite  as  imperative  in  this  case  as  in 
that  of  the  cargo,  are  requisite  to  justify  the  sale  and  to  sustain 
the  titie  of  the  purchaser.  The  nature  of  his  ordinary  functions 
is  irreconcilable  with  the  notion  that  such  an  authority  as  this 
exists  under  ordinary  circumstances;  and  seems  to  indicate,  as 
the  proper  occasion  for  the  exercise  of  it,  a  necessity  so  extreme, 
that  no  way  is  left  him  of  serving  the  interests  of  his  owners 
but  by  an  act  which  at  once  defeats  his  own  functions  and 
authority,  and  disposes  of  their  property  and  profit. 

It  is  hardly  to  be  expected  that  a  power  of  this  nature 
should  be  viewed  with  favour  in  those  very  early  times  of 
modern  history,  when  the  master  could  so  easily  pass  beyond 
the  sphere  of  public  opinion  and  tiie  reach  of  public  law.  To 
prevent  the  opportunity  of  &aud,  which  the  allowance  of  this 
power  to  him  might  afford,  several  of  the  foreign '  ordinances 
expressly  declare,  that  he  shall  not  sell  the  ship  without  a 
special  authority  for  that  purpose  from  the  owners ;  at  the  same 
time,  however,  authorising  him,  in  case  of  necessity,  to  borrow 
money  upon  the  credit  of  the  ship  or  its  furniture,  with  the 
assent  of  his  crew. 


^  Green  v,  Boyal  Exchange  Assnr. 
Co.,  6  Taunt  68 ;  per  Richardson,  J., 
Read  v.  Bonham,  8  B.  &  B.  147. 

2  Consolato,  c.  256 — 2  Pardess.  260  ; 
LawsofOleron,  art.  1—1  Pardess.  323; 
of  Wisby,  art.  16—1  Pardess.  470 ;  of 
the  Hanse-Towns,  of  1591,  art  65 — 2 
Pardess.  525  ;  French  Ordinance,  liv. 
2,  tit  l—Du  CapUaine,  art.  19—4 
Pardess.  348;  Oniin.  of  Rotterdam, 
art.  165—2  Magens,  107.  The  pro- 
vision in  the  Consolato  is,  that  if  he 
has  sold  without  the  permission  of  the 
owners,  he  shall  return  to  each  his 
share  of  the  price ;  but  if  the  owners 
will  not  accept  it,  then  he  is  obliged  to 
restore  the  ship,  or  if  that  is  impossible, 
a  ship  as  good  to  them  and  the  profit 
which  he  might  have  made  for  them 
by  the  ship  in  the  meantime.     If  the 


majority  agreed  to  accept  the  price,  the 
rest  were  bound  by  it  But  if  the 
master  who  sold  the  ship  had  fled, 
the  owners  might  seize  the  ship,  and 
enter  a  suit  in  a  court  of  justice  ;  and 
if  they  should  prove  by  writing  or  wit- 
nesses that  they  were  the  proprietors  of 
it,  and  the  purchasers  should  be  unable 
to  prove  by  writing  that  the  sale  was 
by  the  authority  of  the  owners,  the 
ship  was  to  be  delivered  up  to  them. 
Consequently,  adds  the  code,  let  every 
one  take  care  how  he  buys  a  ship,  lest 
he  come  by  a  loss.  But  if  the  master 
sold  the  vessel  because  she  was  too  old, 
or  under  compulsion  of  those  who  had 
advanced  money  on  the  ship,  it  seems 
the  owners  were  bound  by  his  act 
Compare  c.  200,  towards  the  end. 
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In  this  coTmtry,  Sir  Matthew  Hale,  in  conformity  to  these  Karly  EngliBh 
regulations,  is  reported,  when  Chief  Baron  of  the  Exchequer, 
to  hare  decided,   in  a  case*  which  was  argued  before  him, 
that  the  sale   of  a  ship  by  the   master  did  not  convey  the 
property  to  the  buyer,  although  the  sale  was  made  in  a  foreign 
coontiy,  under  circumstances  of  inevitable  danger,  the  ship 
and  tackle  being  beaten  and  broken,  with  no'  hope  of  saving 
any  part  of  them,  owing  to  the  tempest,  and  the  barbarity  of 
the  inhabitants  of  the  country,   who   carried  off  everything 
that  was  cast  on  shore.    Perhaps,  however,  there  might  in  this 
case  be    some  circumstances,  not  noticed    by  the  reporter, 
which  led  the  learned  Judge  to  doubt  the  absolute  necessity 
of  a  sale,  or  to  think  the  buyer  a  party  to  the  misconduct 
mentioned  in  the  book.     In  a  subsequent  case,*  wherein  Lord 
Chancellor  Cowper  decreed  that  the  East  India  Company  should 
pay  to  the  owner  of  a  ship  purchased  of  the  master  at  Batavia 
for  their  use  by  one  of  their  agents,  the  difference  between  the 
real  value  and  the  sum  paid  to  the  master,  with  interest  there- 
upon at  the  rate  allowed  in  India  (whi(^h  decree  was  afterwards 
affirmed  by  the  House  of  Lords),  his  Lordship  took  notice 
that  the  sale  of  the  ship  was  not  necessary ; — the  transaction 
indeed  was  a  gross  fraud  between  the  master  and  the  agent  of 
the  company,  but  without  their  privity.     And  it  is  said  by  one 
of  the  earliest  English  reporters,  that  "  the  master  of  a  ship 
may  in  some  cases  seU  the  ship,  although  it  does  not  belong  to 
him,  as  in  the  case  of  famine,'  &c."     This  author  does  not  cite 
the  decision  of  any  court  as  an  authority  for  the  observation ; 
it  the  same  time,  the  exception  of  cases  of  extreme  necessity 
rather  fortifies  than  weakens  the  general  rule. 

At  present  it  is  the  well-established  law  of  this  country,  and  Present  Law  of 
of  the  United  States  of  America,  that  the  master  may  exercise 
this  authority  only  in  exceptional  cases  of  extreme  necessity. 
"It  is  not  disputed,  said  Lord  Gifford,*  whose  language  has 
keen  often  quoted  since  with  approval  both  in  the  admiralty 
and  common  law  courts, — ^it  is  not  disputed  that  the  sale  was 
ioni  fide,  and  it  is  clear  that  it  was  for  the  benefit  of  all 

^TremcnheretJ.  Tresilliaii,lSid.452.         »  Jenkin's  Centuries,   p.   166— Ob- 
*  Ekins  V.    E.    I.    Company,    1    P.      servation  at  the  end  of  case  17. 
Williams,  395  ;  2  Bio.  Pari.  Cases,  72.  *  Robertson  r.  Clarke,  1  Bing.  450. 
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concerned.  I  agree  that  it  is  not  sufficient  to  show  that  the 
sale  was  bond  fide j  and  for  the  benefit  of  all  concerned,  nnless 
it  be  also  shown  that  there  was  urgent  necessity  for  its  being 
resorted  to." 

ConditioDB  of  There  always  will  be  a  difficulty  in  describing  before  the 

event  what  it  is  that  will  constitute  such  a  necessity  in  law. 
The  condition  of  such  implied  authority  is  by  the  French  code* 
the  innavigabiLit^  of  the  ship,  a  word  wearing  the  appearance  of 
precision,  and  seeming  to  include  only  external  circumstances 
in  the  state  it  describes ;  and  whether  the  facts  answer  the 
description  is  to  be  determined,  without  appeal,  and  notwith- 
standing fraud  practised  upon  him,  irrevocably,  by  a  French 
judge  or  consul  on  the  spot.' 

But  as  regarded  by  our  law,  that  necessity  which  is  the 
condition  of  such  authority,  involves  in  it  the  judgment  of  the 
master  as  a  prudent  man  upon  the  circumstances  of  the  case ; 
and  his  decision  is  reserved  for  review  at  a  distance,  where  the 
facts  are  presented  by  description  only,  and  when  time  shall 
probably  have  tested  it'  by  the  results.  The  position  thereby 
assigned,  both  to  master  and  purchaser,  is  extremely  disad- 
vantageous. With  such  knowledge  as  could  be  obtained  at  the 
time,  the  sale  may  have  been  the  result  of  the  soundest  judg- 
ment; and  yet,  with  a  knowledge  of  subsequent  events,  and  of  the 
declared  dissent  of  the  owners  from  the  transfer,  a  presumption 
arises  in  the  most  upright  mind  unfavourable  to  the  master, 
though  consonant  with  his  good  faith,  but  greatly  to  the  pre- 
judice of  any  inquiry  into  the  validity  of  the  transaction. 

So  far  as  can  be  collected  from  the  cases,  it  appears  that  this 
necessity  must  consist,  negatively,  of  inability  to  prosecute  the 
voyage,  and,  positively,  of  an  obligation  at  once  to  dispose  of 
the  vessel.' 

TwofoidDeceamty       The  positive  urgency  to  sell,  before  communicating  with  the 

owners,  must  arise  from  one  or  both  of  two  circumstances ; 
the  daily  outlay  to  preserve  the  wreck,  or  the  daily  deterioration 


■  Hors  le  cas  d*iimayigabilit6  l^le-  *  3  Pardess.  Droit  Com.  no.  606,  see 

ment  con  statue,  le  capitaine  ne  |)eut,  k  post^  p.  159. 

peine  de  nullit6  de  la  vente,  vendre  la  ^  See  the  observations  of  Lord  Stowell 

navire  sans  nn  pouvoir  sp6cial  des  pro-  in  The  Fanny  and  Elmira,  Edw.    Ad. 

pri^taires.     Code  do  Com.  art.  237.  117,  quoted  post^  p.  150. 
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of  the  property ;  one  or  both  showing  a  very  ruinous  loss  to 
the  owners  when  the  amount  is  cast  up  and  compared  with  the 
results  of  an  immediate  sale.  Accordingly  the  sale  of  the 
materials  of  a  wrecked  vessel  by  the  master  on  the  spot  was 
held  in  the  United  States  to  be  invalid,  because  it  had  happened 
in  the  country  of  his  owners,  where  he  might  have  communicated 
with  them  and  stored  the  wreck  in  the  meantime  without  loss.' 

The  inability  of  the  vessel  to  prosecute  the  voyage  may  be  a 
conclusion,  formed  in  the  exercise  of  sound  judgment,  upon  a 
variety  of  circumstances,  all  of  which  together  might  yet  not 
amount  to  a  physical  impossibility.  It  might  for  instance  be 
possible  to  repair  the  vessel,  if  it  were  prudent  and  judicious.* 
The  impossibility  of  obtaining  funds,  or  of  executing  the 
repairs  on  the  spot,  however,  though  a  sufficient  reason  for 
not  prosecuting  the  voyage,  will  not  of  itself  warrant  the 
master  in  selling  the  ship.'  His  authority  to  do  that  is 
conditional  on  the  existence  of  a  twofold  necessity,  such  as  has 
been  pointed  out,  and  whether  such  a  necessity  has  arisen  is 
only  to  be  ascertained  from  all  the  circumstances  of  the  case. 
Some  of  these  circumstances,  as  enumerated  by  Dr.  Lushington,^ 
are: — 1.  The  state  and  condition  of  the  vessel;  2.  The  conse- 
quences of  not  proceeding  to  sell;  8.  The  facility  of  conununi- 
cation  with  the  owner ;  4.  The  resources  of  the  master,  or  the 
total  absence  of  all  resources  ;  and  5.  In  some  degree,  too,  the 
power  and  means  of  the  owner  to  avert  the  sale. 

The  ship,  Margaret  MitcheU,  after  having  loaded  at  Shanghai, 
and  grocmded  near  Woosung,  was  brought  back  by  steamer  to 
Shanghai,  and  there  surveyed  by  persons  whose  authority  on 
sach  matters  remained  unquestioned.  There  were  only  two 
persons  at  the  port  who  could  execute  the  necessary  repairs, 
and  they  offered  to  do  them,  severally  for  40,000  and  42,000 


*  ScuD  r.  Briddle,  2  Wash.  C.  C.  150, 
owttm,  Washington,  J.  This  mnst  now 
be  taken  to  he  the  principle  of  the  case 
since  the  decision  in  The  Brig  Sarah 
Ame,  2  Sumner,  215  ;  (in  error)  New 
Eng.  Ins.  Co.  v.  The  Brig  Sarah 
Anne,  13  Peters,  387.  The  decision 
VIS  at  one  time  supposed  to  he  hased 
on  the  question  of  country  merely. 


2  Per  Tindal,  C.  J.,  Soamesv.  Sugme, 
4  C.  &  P.  276 ;  Cambridge  v.  Anderton, 
1  C.  &  P.  213. 

'  See  Hunter  v.  Parker,  7  M.  &  W. 
322  ;  Scull  v.  Briddle,  supra, 

*  The  Glasgow,  or  Ya  Macraw,  1 
Swabey,  Ad.  145,  146;  per  curiam^ 
The  Mai>5aret  Mitchell,  4  Jur.  N.S. 
1193. 
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doUars,  not  warranting  that  the  vessel  would  then  pass  Lloyd's 
surveyor.  The  consignees  of  the  charterers  refused  to  make 
advances,  and  the  master  advertised  in  vain  for  money  on 
bottomry.  To  have  placed  the  vessel  in  dock  would  have  cost 
30Z.  a  day,  and  to  have  beached  her  for  eight  or  nine  months 
till  a  letter  could  be  had  from  the  owners,  would  have  destroyed 
her  altogether.  The  master,  therefore,  after  advising  with 
others,  sold  the  ship  to  the  highest  bidder  for  7000Z.,  and 
the  sale  was  confirmed  in  the  Court  of  Admiraliy  in  this 
country.* 

"  In  the  first  place,"  said  Lord  Stowell,'  "  it  must  be  shown 
that  there  was  a  necessity,  and  then  it  remains  to  be  considered 
whether  it  was  such  as  by  law  would  give  the  master  a  right  to 
sell.  That  such  a  case  may  arise,  I  am  not  prepared  to  deny; 
suppose,  for  instance,  a  ship  in  a  foreign  country,  where  there 
is  no  correspondent  of  the  owners,  and  no  money  to  be  had  on 
hypothecation  to  put  her  into  repair.  Under  these  circum- 
stances, what  is  to  be  done  ?  The  ship  may  rot  before  the 
master  can  hear  from  his  owners ;  and  therefore  if  the  necessity 
were  clearly  shown,  with  full  proof  that  everything  was  done 
optma^d^,  and  for  the  real  benefit  of  the  owners,  the  Court 
might  be  disposed  to  sustain  a  purchase  so  made." 

The  American  ship,  Fanny  and  Elmira*  having  been  taken 
by  the  Dcmes,  and  recaptured  by  a  British  sloop,  was  claimed 
in  the  Prize  Court  of  England  on  behalf  of  her  original  owners, 
who  resided  at  New  York,  and  also  by  a  Mr.  Ormsby,  who  had 
purchased  her  of  the  master  at  Sligo  in  Lreland,  under  the 
following  circumstances : — The  ship  having  been  damaged  on 
the  rocks  in  Sligo  Bay,  the  master  caused  her  to  be  surveyed 
by  persons  whom  he  described  as  competent,  but  who  do  not 
appear  to  have  filled  any  public  station ;  and  they  reported  that 
it  would  require  1500Z.  to  repair  the  vessel,  a  sum  far  exceeding 
her  value,  and  that  it  would  be  for  the  interest  of  those 
concerned  to  have  her  sold.      She  was  accordingly  sold  by 

*  The  Margaret  Mitchell,  Jamieson,  Robertson  r.  Clarke,  1  Bing.  445,  450. 

4  Jur.  KS.  1198;  The  Glasgow  or  Ya  »  The    Fanny   and    Elmira,    Hicks, 

Macraw,  1  Swab.  Ad.  146.  Edw.  Ad.  117  ;  The  Eliisa  Comish  or 

«  Tlie  Fanny   and    Elmira,    Hicks,  Scgredo,  17  Jur.   738 ;  1  Ecc.  &  Ad. 

Edw.  Ad.  117,  118 ;  per  Lord  Giflbrd,  Rep.  86,  S.  C. 
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public  aaction,  and  boaght  by  Ormsby  for  3502.,  who  at  the 
master's  desire  paid  part  of  the  money  into  the  hands  of  the 
agents  of  the  owners  at  Sligo,  and  carried  the  remainder  to 
acconnt  between  himself  and  the  master.  Soon  after  this 
purchase,  Ormsby  offered  a  fourth  of  the  vessel  to  the  master 
at  the  same  price,  provided  he  would  consent  to  navigate  her 
again  as  master ;  this  he  agreed  to ;  the  vessel  was  repaired  at 
an  expense  of  8002.,  sailed  to  Kiga,  and  was  taken  in  the  course 
of  the  return  voyage  to  London.  The  agents  of  the  original 
owners  declared  they  had  done  everything  in  their  power  to 
prevent  the  sale,  and  had  been  ready  to  make  any  advances 
that  might  be  found  requisite.  The  Court  seeing  no  necessity 
to  justify  the  sale,  and  considerable  ground  for  suspecting 
coDusion  in  the  transaction,  ordered  the  vessel  to  be  restored 
to  the  original  owners,  but,  as  it  was  a  suit  for  possession  only,* 
without  prejudice  to  any  rights  which  the  proper  court  of 
justice  in  America  might  think  Mr.  Ormsby  had  acquired  by 
the  purchase. 

Ahen  as  it  necessarily  is  to  his  ordinary  functions  for  the  Duty  of  tie 
master  to  sell  his  ship,  the  law  in  such  a  case  expects  it  of  the 
purchaser,  as  a  duty,  that  he  will  ascertain  the  authority,  or  the 
eircumstances  under  which  the  sale  is  made,  and  imposes  upon 
him  the  burthen  afterwards  of  strictly  proving  that  it  was 
justified  by  legal  necessity.'  It  is  vain  to  adduce  the  proceed- 
ings and  decree  of  a  Vice-Admiralty  Court,  or  the  order  of 
«iy  government  authority,  with  the  hope  of  superseding  or 
trading  the  most  searching  scrutiny  before  the  courts  of  this 
country  into  all  the  circumstances  of  the  transaction.'  As  for 
the  master,  he  cannot  shift  or  share  his  responsibility,  however 
ke  may  fortify  his  own  conclusions,  by  resorting  to  the  advice 


*  Per  Dr.  Lushington,  in  The  Eliza 
Cornish,  17  Jur.  738,  "  I  will  not  say 
*ittt  were  the  limits  of  the  jurisdiction 
of  the  conrt  in  a  suit  of  possession." 
'Vre  is,  however,  less  difficulty  now 
*«t  hy  the  8  &  4  Vict  c.  65,  aU 
^{i^^stionB  of  title  arising  in  such  suite 
Bt7  be  enteirtained  in  that  Court  and 
^«ded.    iWd. 

Per  Dr.  Lushington,  The  Glasgow 


or  Ya  Macraw,  1  Swab.  Ad.  145,  146  ; 
The  Margaret  Mitchell,  4  Jur.  N.  S. 
1198.  Compare  the  Consolato,  c.  256, 
quoted  ante,  146  n.  '. 

»  Reid  V.  Darby,  10  East,  148  ;  Hay- 
man  V.  Moulton,  5  £sp.  65 ;  The 
Margaret  Mitchell,  4  Jur.  N.  S.  1193  ; 
The  Eliza  Cornish,  1  £cc.  &  Ad.  Rep. 
36. 
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Jmisdiotioxi  of 
Foreign  Courts 
herein. 


of  skilled  and  experienced  men.'  And  as  regards  the  purchaser, 
the  more  cautious  he  is  in  hujing,  he  will  find  it  the  easier 
afterwards  to  defend  his  purchase ;  hut  although  he  may  have 
paid  the  price,  he  has  no  equitable  right  as  distinct  from  his 
legal  title  to  the  ship ; '  and  a  court  of  equity,  in  case  the  ship 
is  seized  by  the  original  owners,  will  not  entertain  the  case 
further  than  to  secure  him  an  opportunity  of  establishing  his 
title  in  the  courts  of  common  law  or  admiralty.* 

Lord  Ellenborough,  in  rejecting  the  decree  of  the  Vice- 
Admiralty  Court  at  Tortola,  as  being  no  authority  for  the  sale 
of  a  ship  by  the  master,  based  his  decision  on  the  want  of 
jurisdiction  empowering  any  court  known  to  the  law  of  this 
country  so  to  interfere.*  The  learned  judge  of  the  Court  of 
Admiralty,  in  the  case  of  The  Eliza  Cornish,^  recognises  this 
as  the  only  foundation  capable  of  supporting  the  decision,  and 
adds,  that  he  should  feel  himseK  bound,  in  the  absence  of 
statutory  prohibition,  to  give  effect  in  a  matter  of  this  kind* 
to  a  decree  of  any  court  or  authority  competent  by  law  to 
entertain  such  a  case.  It  seems  that  by  the  law  of  France,  if 
the  sale  of  a  French  ship  is  made  by  the  master  under  the 
decree  of  a  French  court,  or  authority  of  a  French  consul  in 
a  foreign  country,  before  whom  the  "  innavigahUiti "  of  the 
ship  has  been  proved,  all  farther  question  as  to  authority  for 
the  sale  is  for  ever  quieted,  even  although  the  court  or  consul 
may  have  been  imposed  upon.*  If  such  a  case  were  brought 
before  our  Court  of  Admiralty,  the  purchaser  perhaps  being 
English,  the  learned  judge  of  that  Court,  according  to  his  own 
view  of  the  law,  would  be  precluded  by  proof  of  the  decree, 
from  entering  into  the  merits  of  the  transaction,  provided  there 
were  no  evidence  of  coUusion  on  the  part  of  the  purchaser. 


AnTHORXTT  Of 
BUBSTirUTBD 

xifxnui. 


Such,  then,  being  the  law  of  the  master's  authority  as  the 


'  At  the  same  time  the  opinion  of 
the  master  is  not  recommended  by  any 
obstinate  difference  on  his  part  from 
such  persons,  especially  where  subse- 
quent events  show  that  they  were  right, 
The  Eliza  Cornish,  1  Ecc.  &  Ad.  liep. 
36  ;  17  Jut.  788,  S.  C. 

»  This  was  said  before  the  17  &  18 


Vict.  c.  104.     See  next  note. 
'  Ridgway  v.  Roberts,  4  Hare,  106. 

*  Reid  V.  Darby,  10  East,  143,  156. 

*  The  EHza  Cornish,  17  Jur.  738, 
740,  744,  1  Ecc.  &  Adm.  86,  S.  C. 

*  3  Pardess.  Cours  de  Droit  Com. 
No.  606.  See  the  passage  quoted  at 
length,  post,  p.  159. 
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agent  of  the  owners  when  appointed  by  them,  the  courts  have 
been  led  in  the  course  of  events  to  consider  whether  another 
who  has  been  substituted  in  his  place  by  other  than  the  owners 
is  invested  thereby  with  the  same  power  and  authority.* 
Usually  the  question  has  been  introduced  in  cases  upon 
bottomiy  bonds,  as  a  ground  for  disputing  their  validity ;  and 
the  exercise  of  such  authority  has,  by  a  series  of  decisions, 
been  sustained  in  the  case  of  masters  appointed  abroad  by  the 
consignees  of  the  cargo,  by  the  consignor  of  the  cargo,  the 
ship-carpenter  to  whom  the  prior  master  had  committed  the 
vessel  as  agent  for  the  owners,  and  even  by  the  British  consul 
or  vice-consul  at  the  port,  or  a  captain  of  the  Boyal  Navy  in 
actual  command  at  the  station. 

The  conditions  of  validity  in  such  an  appointment  are,  the 
necessity  for  the  measure,  and  the  unimpeachable  integrity  of 
the  transaction.   The  person  whose  place  and  functions  naturally 
point  him  out  as  the  successor  of  the  master,  if  his  qualifi- 
cations are  equal  to  the  office,  is  the  mate,  whom  the  civilians 
in  that  case  call  the  heres  necessarivs ;  but  to  pass  him  over* 
although  it  may  be  viewed  as  a  suspicious  circumstance,  is  not 
otherwise  a  groimd  for  impeaching  the  appointment  of  another.* 
In  the  case  of  The  Alexander'  the  vessel,  through  the 
incompetency  of  the  master,  had  got  into  a  place  300  miles 
from  her  destination  in  a  state  requiring  assistance ;  this  was 
rendered  by  the  consignees  of  the  cargo,  who,  on  the  desertion 
of  the  master  at  the  port  of  delivery,  appointed  another  in  his 
place,  and  took  a  bottomry  bond  from  him  for  their  advances, 
the  validity  of  which  was  upheld  by  Lord  Stowell  notwith- 
standing.    In  two  cases  the  British  consul  at  the  port,  in 
consequence  of  the  death  of  the  master  at  sea  when  there  was 
no  one  that  would  take  charge  of  the  vessel  and  cargo,  inter- 
fered and  appointed  a  master,  in  the  one  case  taking  a  bond 
;         from  him;^  and  in  the  other,  the  British  vice-consul  actually 

■ 

j               *  Under  the  ciyil  law  the  owner  was  '  Ibid,  ;  so  in  consequence  of  the 

I            bound  by  the  acts  of  the  master's  sub-  death  of  the  master,  The  "Wakefield, 

stitnte,   notwithstanding   his    express  coram,  Sir  C.  Robinson,  and  cited  in 

orders  to  the  master  to  appoint  none ;  The  Kennersley  Castle,  8  Hagg.  1,  8  ; 

J            %  14. 1. 1,  5.  The  Rubicon,  8  Hagg.  Ad.  9. 

!               '  The  Alexander,  Tate,  1  Dod.  Ad.  *  The  Zodiac,   Scott,   1   Hagg.  Ad. 

27S.  320. 
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signing  the  bond  instead  of  the  master  whom  he  had  appointed,^ 
and  both  bonds  were  pronounced  for  in  this  country.  In  the 
case  of  The  Kennersley  Castle^  the  appointment  was  confirmed 
as  made  by  one  who  had  acted  as  the  agent  of  the  owner, 
although  it  was  subsequent  to  notice  of  total  abandonment  and 
some  interference  on  the  part  of  the  underwriters  in  conse- 
quence. Sir  Christopher  Bobinson  added: — "It  is  perhaps 
unnecessary  to  say  what  I  might  have  held,  if  the  appointment 
of  the  master  and  the  transaction  itself  had  depended  on  the  act 
of  the  underwriters  alone  ;  but  if  such  a  case  should  appear,  in 
which  everything  was  done  by  such  authority  for  the  benefit  of 
all  resulting  interests  and  under  circumstances  similar  to  those 
of  the  present  case,  I  should  be  very  much  disposed  to 
support  it."* 

The  ship  Eliza  Cornish  with  a  valuable  cargo  on  board, 
consisting  in  part  of  bullion,  had  touched  at  a  point  in  the 
Straits  of  Magellan,  and  was  there  forcibly  seized  by  the 
inhabitants  of  a  penal  colony,  who  murdered  the  master ;  she 
was  recovered  with  her  cargo  from  their  hands  by  a  ship  of 
Her  Majesty's  navy,  the  captain  of  which  appointed  a  master 
in  the  Royal  Navy  to  carry  the  vessel  to  England  in  the 
capacity  of  master ;  and  in  the  course  of  the  voyage  he  sold 
her,  under  alleged  necessity,  at  the  port  of  Fayal.  On  occasion 
of  the  sale  being  disputed  in  this  country,  the  Court,  con- 
sidering the  circumstances  of  the  case,  and  the  great  value  of 
the  cargo,  and  expressly  dismissing  any  reference  to  it  as  a 
case  of  salvage,  sustained  the  appointment  with  all  the  authority 
of  master,  notwithstanding  the  mate  had  survived  and  was  on 
board.'  It  has  been  held,  that  the  owners  of  a  post-office  packet 
are  liable  for  necessary  repairs  done  to  the  vessel  by  order  of 
the  master,  although  he  was  appointed  by  the  post-master/ 

Hia  AUTHOEiTT        lu  thc  couversc  case,  when  a  change  of  owners  has  taken 
or  owNBBs.         place  while  the  vessel  is  at  sea  or  in  a  foreign  port,  the  law 

presumes  that  the  original  master  becomes  and  continues  the 
agent  of  the  new  owner,  for  the  purposes  of  the  ship  and  the 

1  The  Cynthia,  16  Jur.  748.  »  The  Eliza  Comish  w  Segredo,  17 

«  The  Kennersley  CasUe,    8  Hagg.      Jur.  788  ;  1  Ecc.  &  Ad.  Rep.  86,  S.  C. 
Ad.  1,  8.  ^  stokes  v.  Came,  2  Oampb.  839. 
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adventure,  until  there  is  time  to  confirm  liiin  in  his  functions 
by  express  contract  or  appoint  another  in  his  stead.  His  acts 
in  the  meantime,  when  within  the  scope  of  a  master*s  authority 
under  the  circumstances  in  which  they  are  done,  are  binding 
upon  the  new  owner.* 

Any  shipmaster  in  a  foreign  country  is  for  some  purposes  the  thb  law  of  tu 
agent  of  the  owners,  and  for  some  purposes  the  agent  of  the  traSm  Ib^wad. 
freighters.  The  agency  that  we  speak  of  here,  is  devolved 
upon  him  by  the  law  of  his  flag.  The  same  law  that  confers 
this  authority,  ascertains  its  limits ;  and  the  flag  at  the  mast- 
head is  notice  to  all  the  world  of  the  extent  of  such  power 
to  bind  the  owners  or  the  freighters  by  his  acts. 

This  authority  is  derived  from  public  law;  the  person  on  TheLawofhia 
whom  it  is  conferred,  is  proclaimed  a  public  agent.  He  is  ^^  • 
invested  with  such  public  authority  by  a  law  that  is  peculiar 
and  specific.  The  municipal  law  governs  other  agents  in 
general;  the  law  maritime  is  made  for  the  shipmaster  in 
particular,  in  contemplation  of  his  intercourse  with  maritime 
nations  all  over  the  world.  But,  if  this  were  the  general  law 
maritime,  owners  and  freighters  might  be  bound  without  their 
consent.  It  may  well  be,  that  the  provisions  of  the  national 
code,  or  the  principles  administered  by  the  national  tribunal, 
are  identical  with  the  rules  and  principles  of  the  general 
maritime  law ;  their  binding  effect,  however,  is  wholly  due 
to  their  adoption  by  the  national  will,  and  the  owners  and 
freighters,  ex  hypothesiy  are  in  that  case  consenting  parties. 
This  authority,  therefore,  and  public  capacity  of  the  master 
as  their  agent  is  conferred  upon  him  and  declared  by  the 
maritime  law  of  his  flag. 

Is  the  foreigner,  who  deals  in  his  own  country  with  this  binda  the 
agent,  bound  by  that  law  ?     First,  he  has  notice  of  it,  and,  ^°'^«°"- 
therefore,  if  he   be,  there  is  no  injustice.     Secondly,  it  is 
intended  that  he  should  be  boimd  by  it,  and  to  hold  afterwards 
that  he  is  not,  results  in  a  repeal  of  the  law,  and  the  spoliation 
of  private  property. 

First,  the  notice,  of  which  we  have  spoken,  is  to  be  read  in 

»  Bobins  v.  Power,  27  L.  J.  (C.  P.)  257. 
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First,  ontho 
gronnd  of  know* 
ledge. 


Secondly,  by  in- 
tention of  tlie 
LegiBlatare. 


That  intention 
proTed  from 
foreign  legisla- 
tion. 


the  national  jQag,  that  he  hoists  on  every  sea,  and  sails  under 
into  every  port.  Agents  under  the  municipal  law,  even  within 
the  bounds  of  municipal  jurisdiction,  bear  no  such  public 
credentials.  Moreover,  his  command  on  board,  the  ship's 
papers,  and  all  the  circumstances  that  connect  him  with  the 
vessel,  isolate  the  master,  in  the  eyes  of  the  world,  and  demon- 
strate his  relation  to  the  owners  and  freighters  as  their  agent 
for  a  specific  purpose,  and  with  powers  well  defined  under  the 
national  maritime  law. 

And,  secondly,  that  the  foreigner  is  by  national  intention  to 
be  bound  by  it,  is  implied  in  the  very  making  of  the  law.  For, 
if  not,  then  this  law,  by  intention  is  circumscribed  within  the 
limits  of  the  municipal  law ;  and  to  that  extent  is  only  not 
entirely  a  redundancy ;  it  is  then  all  but  a  nullity  in  point  of 
national  purpose  and  effect,  since  three-fourths  of  the  maritime 
traffic  of  the  country  are  by  supposition  beyond  its  compass ; 
and  all  property,  the  ships,  freights,  and  cargoes,  in  any  way 
engaged  in  foreign  maritime  commerce,  is  then  at  the  mercy 
of  foreign  legislation  in  any  country,  however  unsettied  or 
savage,  or,  if  settled,  however  peculiar  in  the  principles  of  its 
jurisprudence,  provided  the  sovereignty  that  presides  has  been 
recognised  by  Her  Majesty's  government.' 

We  leave  general  consequences,  however,  and  come  to  parti- 
cular instances  in  maritime  legislation.  The  Hanse  Ordinance 
of  1447,  prohibits  bottomry  and  respondentia,  and  ordains  that 
any  money  so  lent,  shall  be  forfeited  to  the  public  treasury, 
one  third  of  it  to  go  to  the  informer."    To  hold  that  this  law  is 


^  Even  the  settled  legislation  of  well 
established  governments  may  proceed  on 
principles  so  different  from  the  English 
maritime  law  as  to  alarm  our  judges  at 
such  a  prospect.  See  the  judgment  of 
Mr.  Justice  Byles,  in  CammeU  v.  Sewell, 
in  respect  of  the  law  of  Norway.  And 
in  the  case  of  The  Osmanli,  where  the 
validity  of  a  bottomry  bond  given  at 
Malta  was  in  question,  Dr.  Lushington 
says,  *'  Such  a  doctrine  (that  the 
validity  of  a  bond  is  ruled  by  the  law 
of  the  place  where  it  is  given)  would, 
I  think,  lead,  probably,  to  the  frequent 
arrest  of  British  ships  in  foreign  ports, 
and  not  be  to  the  advantage  of  the  ship- 


owners of  this  country.  But  what  would 
be  the  consequence  to  the  mercantile 
interests — to  the  owners  of  cargoes 
shipped  on  board  British  vessels  T  If^ 
under  the  circumstances  described,  a 
valid  bond  can  be  given  on  the  ship 
and  freight,  might  not  tlie  cargo  be 
included  also  ?"  The  Osmanli,  7  Notes 
of  Cases,  822,  335.  The  learned  judge 
says,  in  a  recent  case,  "  I  adhere  to  aU 
that  I  said  on  this  subject  in  the  case 
of  The  Osmanli ;"  The  North  Star,  29 
L.  J.  (Ad.)  73,  76. 

»  Hans.  Oixi.    1447,   art.   14,  19—2 
Pardess.  482,  484. 
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not  applicable  to  a  foreign  lender,  is  to  repeal  it  all  but  entirely, 
and  to  charge  the  makers  with  something  like  folly  in  having 
framed  it  for  a  trafiBc  which  necessarily  involves  foreign  inter- 
com^e.  But  the  article  which  follows,  providing  expressly  that 
no  Hanse  townsman  shall  lade  or  freight  a  ship,  not  imder  a 
Hanse  master,'  shows,  not  only  by  the  absence  of  the  national 
designation  in  what  goes  before,  but  also,  by  the  policy  of  this 
article,  that  comes  after,  that  the  foreigner  was  chiefly  intended 
in  the  article  against  bottomry. 

The  French  Ordinance  of  1681,  provides  that  the  master,  in 
the  course  of  the  voyage,  may  take  up  money  for  repairs  or 
necessaries,  by  bottomry,  pledge  of  the  ship's  apparel,  or  sale 
of  part  of  the  cargo ;  but  that  he  may  in  no  case  sell  the  vessel 
irithont  the  special  authority  of  his  owners.* 

The  French  Courts,  in  their  interpretation  of  this  article, 
thinking  the  shipmaster  limited  to  those  sources  of  supply 
which  are  expressly  mentioned  in  it,  held  that  he  had  no 
authority  to  raise  money  by  bills  drawn  upon  his  owners. 
Emerigon '  accordingly  reports  the  particulars  of  four  several 
cases,  in  ^hich  the  owners  of  French  vessels,  being  sued  on 
biUs  of  exchange,  drawn  on  them  by  the  master  in  the  course 
of  a  foreign  voyage  for  necessaries  supplied  to  the  ship,  were 
held,  on  appeal,  not  to  be  liable.  The  good  faith  of  the  holder, 
or  of  any  one  from  whom  he  derived  title,  is  not  once  ques- 
tioned in  any  of  these  cases ;  nor  is  it  anywhere  suggested,  that 
the  money  received  on  the  bills  was  not  necessary  for  the 
ship,  or  the  bills  themselves  not  in  due  form.^  The  individual 
ignorance  of  the  parties  in  some  of  them  regarding  the  law  is 
expressly  mentioned  by  Emerigon ;  but  in  every  one  of  them 
the  Court  enforces  the  French  law  against  the  foreign  holder, 
and  the  propriety  of  the  decision  in  this  point  of  view,  is  not 
once  doubted  by  either  Emerigon  or  Valin.* 

The  latter  writer,  in  respect  of  the  prohibition  to  sell  the 
ship  in  any  case,  states,  in  language  as  general  as  the  article. 


Hana.  Ord.   1447,  art.   15,    16—2  471-485;    and    see    the   note  by  M. 

Ptodesa.  482.  Boulay-Paty,  ilnd. 

'French   Ord.    1681,    liv.    2,  t.   1,  *  See  note  by  Boulay-Paty  referred  to 

«rt.  19 — i  Pardess.  848.  above,  and  cited,  ante,  p.  130,  note. 
2  Emerigon,    Pr6t    k   la  Grosse,  ^  1  Valin,  in  loc.  443,  444. 
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that  the  owner,  if  it  should  he  sold  notwithstanding,  may  take 
his  vessel  out  of  the  hands  of  the  purchaser  without  reimburs- 
ing him,  except  in  the  case  of  a  purchase  de  bonne  foi.^  It 
cannot  be  that  this  exception  is  meant  to  be  co-extensive  with 
ignorance  of  the  French  law ;  for  that  view  is  contradicted  by 
the  four  decisions  cited  above  from  Emerigon,  and  were  there 
no  such  decisions  to  appeal  to,  it  is  clear  that  ignorance  of  the 
French  law,  if  admitted  as  a  defence,  would  in  eflfect  have 
repealed  the  provision.  The  only  supposition  that  remains,  is 
that  the  bona  fides  of  the  purchaser  is  here  assumed  to  have 
been  abused  by  the  master  pretending  to  sell,  "  en  vertu  de 
procuration  sp^ciale  des  propri^taires."  A  sale  effected  on 
alleged  private  authority,  is  a  transaction  of  private  agency, 
and  quite  beside  the  law  of  the  flag ;  and  being  judged  of  by 
the  ordinary  law  of  agency,  Valin  concludes  the  case  in  favour 
of  a  bond  fide  purchaser.*  If  this  be  the  meaning  of  the  excep- 
tion, the  general  rule  imder  the  Ordinance  must  have  been, 
that  every  ship  sold  to  a  foreigner  otherwise  than  by  alleged 
private  authority,  might  be  recovered  back  by  the  owner 
without  reimbursement  of  the  purchase-money. 

That  we  have  correctly  apprehended  the  meaning  of  the 
exception  in  the  Conmientary,  and  also  of  the  article  to  which 
it  is  appended,  appears  by  the  corresponding  article  in  the  Code 
de  Commerce,  and  the  Commentary  upon  it,  which  we  now 
proceed  to  cite.  The  article  in  the  Code  is  : — "  Hors  le  cas 
d'innavigabilite  I6galement  constatee,  le  capitaine  ne  peut,  a 
peine  de  nullity  de  la  vente,  vendre  le  navire  sans  un  pouvoir 
special  des  proprietaires."  * 

By  this  article,  the  condition  of  a  valid  sale  of  a  French  ship, 
by  the  master  is  VinnavigabiliU  Ugalement  constaUe.  Assum- 
ing that  this  innavigabilite  includes  exactly  all  that  is  required 
by  the  general  maritime  law  as  the  condition  of  validity  in  such 
a  sale,  then  the  Ugalement  constatee  is  an  addition  thereto  by 
the  French  law,  and  the  question  recurs,  whether  this  be 
obligatory  for  and  against  a  foreigner  in  his  own  country.  That 
it  is  so,  M.  P^dessus  asserts,  without  for  a  moment  assuming 
that  it  can  be  doubted. 

»  1  Valin,  in  loc.  443,  444.  »  Co.  de  Com.  art.  237. 

»  So,  2  Emerig.  471. 
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His  Commentary  is : — *'  Mais  cette  innavigabilite  doit  ^tre 
constat^e  etjugeeparle  magistrat  des  lieux,  ou  en  pays  stranger 
par  le  consul  frangais,  et  son  autorisation  est  requise  pour  la 
validity  de  la  vente.  Ce  magistrat  doit  prendre  les  precautions 
convenables  pour  n'etre  pas  surpris.  Le  capitaine  qui  le 
tromperait  serait  sans  doute  responsable  et  passible  de  dom- 
mages-interets  envers  ses  commettans  ;  mais  Facheteur  serait 
k  Tabii  de  toutes  recherches,  parce  que  tout  ce  qui  se  fait  par 
suite  de  I'autorisation  qu'a  donn6e  le  magistrat  competent, 
quoique  tromp^,  est  valable  dans  Tinteret  du  tiers  de  bonne 
faL"» 

He  says  again : — "  L'armateur  n'est  point  tenu  aussi  des 
eng&gemens  que  les  lois  interdisent  entidrement  au  capitaine, 
ou  qu'elles  ne  permettent  de  contracter  avec  lui  qu'aprds 
Tobservation  de  certaines  formalit^s.  Ainsi  nous  avons  vu 
que  le  capitaine  ne  pouvait  vendre  le  nayire  qu'apr^s  en 
aToir  £ut  juger  rinnavigabilitd  ;  celui  qui  Tachdterait,  sans  ce 
pr^alable,  ne  serait  pas  recevable  h  exciper  de  sa  bonne  foi, 
lorsqu'on  ne  se  conforme  pas  aux  lois,  que  personne  n'est  cens6 
ignorer.  Mais  si  le  capitaine  a  trompe  le  magistrat  pour 
obtenir  les  autorisations  n^cessaires,  le  tiers,  contre  qui  on  ne 
prouYera  pas  de  connivence,  sera  en  r^gle." ' 

HaYiQg  referred  to  commentators  and  to  courts,  we  now 
adduce  the  law  itself  in  express  terms,  exacting  of  the  foreigner 
in  his  own  country,  the  very  formalities  of  a  contract,  as  the 
condition  of  its  validity.  The  contract  in  question  is  bottomry, 
and  the  article'  in  the  Code  de  Commerce,  is  this  : — "Tout 
preieur  a  la  grosse,  en  France,  est  tenu  de  faire  enr^gistrer,  &c. 
Et  si  le  contrat  est  fait  h,  T^tranger,  il  est  sounds  aux  forma- 
lit6s  pr^scrites  a  Tarticle  234." 

"  De  sorte,"  says  M.  Boulay-Paty,  "  que  les  pr6teurs  qui  ne 
representaient  pas  pieces  justificatives  n'auraient  droit,  ni 
contre  les  armateurs,  ni  sur  le  navire,  ou  son  fret."*  "  Cette 
obligation,"  M.  Pardessus  says,  "  de  justifier  la  n^cessit6  de 
Temprunt  par  proc^s-verbaux  et  autorisations,  nous  parait 
m^e  de  nature  a  §tre  impos^e  &  T^tranger  qui,  dans  son  pays, 

*  3  Fkrde88.  Droit  Com.  no.  606.  *  1  Boulay-Paty,  Droit  Marit.  291  ;  2 
'  Ihid.  no.  661.                                       id.  67  ;  2  Emerig.  473,  note  by  Boulay- 

*  Co.  de  Com.  art.  812.  Paty. 
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ferait  un  prSt  ^  la  grosse  k  un  capitaine  fran9ais.  H  doit 
s'imputer  de  n'avoir  pas  pris  les  informations  convenables  sur 
les  droits  de  celui  ayec  qui  il  traitait,  et  sur  les  conditions 
n^cessaires  pour  que  son  engagement  fut  obligatoire  a  Tegard 
des  armateurs."  * 

By  the  law  of  England,  as  settled  for  two  hundred  years,  it 
is  a  condition  of  valid  bottomry  in  a  foreign  country,  that  it  be 
6£fected  by  means  of  a  duly  executed  instrument  in  writing. 
The  ignorance  of  a  foreign  lender  has,  accordingly,  never  been 
allowed  by  the  Court  of  Admiralty  to  cure  the  invalidity,  in  this 
respect,  of  his  claim  in  the  nature  of  bottomry  on  an  English 
vessel,  notwithstanding  it  may  have  been  good  and  valid  by 
the  lex  loci  contractus^  and  by  the  general  maritime  law. 

It  is  not  the  municipal  law  of  this  countiy,  which  thus  exacts 
the  English  formalities  of  a  contract  regarding  personalty  from 
a  foreigner  in  his  own  land.  Such  a  thing  is  not  known 
among  jurists.  Contracts  regarding  personalty,  and  governed 
by  the  municipal  law,  are  valid  everjrwhere  in  point  of  form,  if 
valid  in  that  respect  by  the  law  of  the  place  where  they  were 
made.'  That  is  a  principle  universally  received  among  the 
jurists  of  aU  nations. 

Mr.  Brodie,  however,  not  observing  that  he  was  treating  of  a 
contract  governed  by  the  English  law  maritime,  discovers  that 
the  English  decisions  on  bottomry,  are  singular  anomalies, 
considered  with  reference  to  that  comity  practised  by  all 
civilised  nations,  who  recognise  each  the  municipal  law  of  the 
other  in  respect  of  a  personal  contract,  ut  magis  valeat  quam 
pereat ;  the  learned  gentleman's  error  being,  that  he  supposes 
this  contract  to  be  a  question  of  municipal  law.' 

Mr.  Justice  Story,  a  revered  and  distinguished  jurist,  in  his 
work  on  the  conflict  of  municipal  laws,^  had  the  misfortune  to 
advert  to  this  contract,  and  the  English  decisions  upon  it  as 
pertinent  to  the  subject  he  was  discussing,  and  conse- 
quently finds  the  same  difficulty  as  Mr.  Brodie,  in  reconciling 
the   English   cases  with  any  of  the  principles  applicable  to 


*  8  Pardess.  Droit  Com.  no.  911. 
2  SeeStory,Conf.ofLaws,  no.  260-261. 
'  See  Mr.  Brodie's  note  to  Stair's  In- 
stitutes of  the  Law  of  Scotland,  vol  2, 


955,  956|  note  ;  see  it  cited  at  consi- 
derable length,   Story,  Conf.  of  Laws, 
No.  286  6,  note. 
<  Story,  Conf.  of  Laws,  No.  286  6. 
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questions  of  municipal  law.  As  the  nearest  approach  to  a 
solutiou  in  point  of  principle  of  the  alleged  anomaly,  he  says : 
*'  In  England  it  seems  that  the  master's  authority  to  bind  the 
ship  or  the  owner  in  a  foreign  port,  would  be  governed  by  the 
law  of  the  domicil  of  the  owner."  *  The  fact,  however,  is,  that 
the  owner  may  have  his  domicil  in  France,  or  any  other  country, 
not  at  war  with  England,  and  his  ship  at  the  same  time  be 
legally  flying  the  Union  Jack  at  her  mast-head,  notwithstanding. 

Mr.  Brodie,  after  a  very  refined  argument,  and  many  nice 
distmctions,  despairs  of  solving  the  anomaly,  unless  some 
principle,  which  he  fears  does  not  exist,  can  be  discovered  in 
the  general  maritime  law,  and  applied  to  the  reconcilement  of 
the  conflicting  rights  of  foreign  lenders  and  English  owners. 

The  same  anomalies,  in  this  view  of  the  law,  exist  in  every 
xosritime  code  of  any  country,  ancient  or  modem.  We  have 
referred  to  some  of  them,  as  being  the  expenmenta  crucis  in 
estabUshing  the  soundness  of  the  principle  which  is  advanced 
in  these  pages;'  but  in  further  proof  of  our  theory,  and  in 
confirmation  of  the  practice  of  the  English  Admiralty  Court* 
for  more  than  two  hundred  years,  till  it  was  changed  the  other 
day,  if  changed  it  be,  we  might  point  to  the  mere  fact  of  any 
maritime  code  ever  at  all  existing,  as  a  law  separate  and 
peculiar,  expressly  framed  with  a  view  to  commercial  traffic 
with  foreign  nations.^  It  is  only  the  force  of  habit  that  blinds 
any  one,  accustomed  to  consider  the  internal  traffic  of  any 
single  community,  to  the  fact  that  all  external  commerce,  con-> 
aidered  with  regard  to  our  separate  polities,  and  the  sovereignty 
of  each,  is  a  felicitous  anomaly,  but  still  an  anomaly,  though 
feUcitoos.  Standing  out  from  all  the  rest,  maritime  commerce 
ever  has  been  regarded  as  too  important,  too  peculiar,  to  be  left 
by  any  nation  that  cultivates  it,  destitute  anywhere  of  the  pro- 
tection of  the  national  law,  or  regulated  and  furthered  by  any 
other  than  a  law  framed  and  adapted  for  it  specifically. 

*  Story,  Conf.  of  Laws,  no.  286  b.  '  And  of  all  other  Courts  of  Admi- 

'  See  farther,  Dig.  14.  1.  7  ;  Hans,  ralty,  see  the  cases  referred  to  above,  2 

Opi  1591,    art.  58—2  Pardess.  527;  Emerigon,  PrSt  ^  la  Grosse,  471—485. 

Hms.  Ord.  1614,  t.  6,  art.  3—2  Par-  *  See  the  Lois  Maritimes,  anterieures 

iot  547  ;  Wisby  Ord.   art  13,  15—1  an  ISifeme  sidcle,  par.  M.  Pardessus,  in 

Paidew.  469,  470  ;   Laws  of   Oleron,  6  vols. 

■rt.  1-1  Ptadess.  823. 
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.  This,  we  believe,  was  the  principle  and  the  law  of  English 
maritime  commerce.  This,  we  have  endeavoured  to  show,  is 
the  principle  and  law  of  maritime  commerce  in  every  other  sea- 
faring nation  still.  But  in  the  case  of  The  Eliza  Comishy  an 
English  ship  that  was  sold  by  the  master  to  a  Portuguese 
subject  in  Fayal,  under  no  pressing  necessity,  the  learned  judge 
of  the  Court  of  Admiralty,  adverting  to  the  difficulties  raised 
by  Mr.  Justice  Story  and  Mr.  Brodie,  treated  the  question  as 
entirely  new,  and,  after  many  observations,  applied  the  general 
maritime  law,  as  furnishing  the  rule  on  contracts  intended  to 
bind  English  property,  and  made  by  an  English  master 
vith  a  foreign  subject  in  his  own  country,  and  thereupon 
decided  against  the  validity  of  the  sale. 

In  point  of  result,  the  case  would  have  terminated  as  it  did, 
if  it  had  been  decided  by  the  English  maritime  law ;  for  much 
of  our  maritime  code,  being  still  unwritten,  has  been  supplied 
from  the  general  law  maritime,  the  principles  of  the  latter, 
deriving  authority  in  respect  of  English  property,  and  English 
rights  and  liabilities,  by  their  adoption  into  the  former ;  but  it 
is  the  departure  of  the  learned  judge  from  the  English  maritime 
law  as  his  rule,  which  forms  the  important  issue  now  raised. 
This  is  set  in  the  broadest  light  by  the  facts  of  the  subse- 
quent case  of  Cammell  v.  SewelL* 

In  that  case,  a  Prussian  ship,  being  chartered  by  an  English 
merchant  to  bring  a  cargo  of  deals  from  a  Bussian  port,  was 
wrecked  on  the  coast  of  Norway,  where  the  master  sold  the 
cargo,  for  behalf  of  all  parties  concerned,  to  a  Norwegian 
subject. 

Governed  by  the  law  of  the  flag,  if  we  are  well  founded  in 
point  of  principle,  the  master's  authority,  in  this  case,  was 
derived  from  the  Prussian  law,  to  which  the  English  merchant 
must  be  deemed  a  consenting  party  from  the  time  he  chartered 
the  vessel ;  and,  therefore,  the  latter  is  bound  by  all  acts  of  the 
former,  done  in  respect  of  the  cargo  in  strict  conformity  with 
the  law  of  his  flag.  But  this  same  flag  being  notice  equally 
to  the    Norwegians    of   his    authority,    as   an   agent  of  the 


*  The  Eliza  Comish,  or  Segredo,  1 

Ecc.  &  Ad.  Rep.  36 ;  17  Jur.  738,  S.  C. 

'  Cammell  v.   Scwell,  in  the  Court 


below,  3  H.  &  N.  617  ;  27  L.  J.  (Ex.) 
447,  S.  C;  in  error  8  W.  R.  689. 
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freighter,  they  are  bound  by  that  knowledge,  in  view  of  the  law, 
and  the  sale  is  valid  or  invalid  as  it  comports,  or  not,  with  that 
authority. 

In  Cammell  v.  Sewell,  no  evidence  was  presented  to  the 
Court  of  what  the  Prussian  law  is  upon  the  subject.  The  case 
was  prepared  and  argued  as  a  question  of  municipal  law 
perplexed  by  the  conflict  of  other  laws  of  that  nature.  In  that 
view  also  it  was  decided  by  the  Court  of  Exchequer  Chamber.* 
They  held  that  the  validity  of  the  sale  of  the  cargo  was 
governed  by  the  law  of  Norway,  where  the  property  was,  and 
the  contract  was  made,  expressing  their  view  of  the  general 
principle  applicable,  in  the  language  of  Pollock,  C.  B.,  used 
with  reference  to  the  same  case  in  the  Court  below,  that — "  if 
personal  property  is  disposed  of  in  a  manner  binding  according 
to  the  law  of  the  country  where  it  is,  that  disposition  is  binding 
everywhere."  They  were  of  opinion,  that  the  master  could  not 
by  the  law  of  Norway,  under  the  circumstances  of  this  case,  as 
between  him  and  his  owners,  or  the  owners  of  the  cargo,  justify 
the  sale  ;  he  was  therefore  liable  «to  them  for  the  consequences 
of  his  acts ;  but  the  innocent  buyer  had  a  good  title  as  against 
them  to  the  property  bond  fide  purchased  by  him  from  their 
agent,  the  master. 

It  is  probable  that  the  question  will  be  immediately  moved 
by  appeal  before  the  highest  tribimal  of  the  country.  At 
present  the  English  Maritime  Law  on  the  point  is  wholly 
ansettled. 


It  is  the  duty  of  the  master  of  a  ship,  as  the  agent  of  the  mastkr's  dutt 

To  THS  OWHSKS  • 

owners,  to  devote  his  full  time  and  attention  to  advancing  their 
interests ;  and  the  law  allows  of  no  custom,  practice,  or  contract, 
which  would  give  bim  an  interest  against  his  duty.     Where, 


^  Cofram  Coart  of  £xch.  Chamber ; 
judgment  prcmonnced,  T.  T.  1860.  I 
bsrebeen  permitted  by  the  kindness  of 
ny  friend,  Mr.  Hurlstone,  to  peruse 
the  judgment  in  MS.  Byles,  J.  dis- 
wited  from  the  rest  of  the  Court, 
*I>nQed  at  the  consequences  of  giving 
effect  tgftinst  English  property,  under 
Rich  cireumstances,  to  a  kw  so  lax  as 
the  Norwegian,  and  evincing  a  leaniug 


towards  the  decision  in  The  Eliza  Cor- 
nish; Cockbum,  C.  J.,  both  in  the 
course  of  the  argument,  and  also  in  a 
separate  opinion,  read  by  him,  com- 
plained that  the  Prussian  law  had  not 
been  brought  before  the  Court,  without, 
however,  intimating  that  he  thought  it 
should  govern  the  case  ;  indeed,  he 
agrees,  with  the  majority  of  the  Court, 
in  favour  of  the  lex  loci. 
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therefore,  profits  resulted  in  consequence  of  a  stipulation  in  a 
charter-party  in  favour  of  the  master  that  he  should  have  so 
much  a  ton  for  personal  exertions;' — or  considerable  sums 
appeared  in  the  accoimts  as  acquired  by  the  master  in  private 
trading;" — or  a  premium  was  claimed  as  due  to  the  master 
owing  to  the  state  of  the  exchanges  on  a  bill  drawn  by  him  on 
the  owners  ;* — ^it  was  held  that  such  claims  were  contrary  to 
sound  policy  both  in  law  and  equity,  and  that  no  custom  or  usage 
alleged  in  their  favour  could  be  maintained  consistently  with 
principle,  or  in  any  case  successfully,  without  danger  to  the 
interests  of  society.*  But  the  "  primage  accustomed,"  usually 
inserted  in  charter-parties,  is  an  exception,  and  in  the  absence 
of  any  express  stipulation  to  the  contrary  between  the  master 
and  his  owners,  he  is  entitled  to  this  gratuity  as  against 
them,  and  may  recover  the  amount  from  them  if  they  have 
received  it.' 


MIS  BI0HT8 
▲OAIVBT  THXM. 


For  the  disbursements  made,  or  obligations  undertaken  by 
the  master,  on  account  of  the  ship,  either  at  home  or  abroad, 
he  has  no  lien  upon  the  ship  or  freight,  his  remedy  being  that 
of  any  ordinary  creditor  against  the  owners  personally  ;*  for  it 
is  always  in  his  power  so  to  frame  his  contracts  for  the  purposes 
of  the  ship,  as  to  incur  no  personal  obligation  thereon,  and  in 
the  worst  necessity  that  may  overtake  him,  to  obtain  the  requisite 
funds  by  hypothecating  the  ship  and  freight,  and  even  the  cargo.' 
In  respect  of  his  wages  also  he  stood  in  the  same  position, 
having  no  lien  for  them  on  the  ship,  until  the  recent  statute,' 
as  we  shall  see  in  the  next  chapter,  conferred  on  him  the  same 


^  Thompson  v.  Hayelock,  1  Camp. 
£26. 

3  Gardner  v.  McCutcheon,  4  Beay. 
584. 

'  Diplock  V.  Blackbnm,  3  Camp.  48. 

*  See  the  observations  of  Lord  Ellen- 
borongh,  in  Thompson  v.  Hayelock, 
and  in  Diplock  v.  Blackburn,  supra. 
The  Law  of  the  Hanse  Towns  (1614), 
t.  8.  art.  4.  forbids  the  master  to  engage 
in  mercantile  transactions,  imder  pain  of 
being  punished  if  the  owners  complain. 

»  Bestt;.  Saunders,  M.  &  M.  208; 
Charleton  v.  Cotesworth,  R.  &  M.  175  ; 


Scott  V.  Miller,  8  Bing.  K.  C.  811. 

*  Wilkins  v.  Carmichael,  1  Doug. 
101 ;  Hussey  v.  Christie,  9  East,  426 ; 
Smith  V,  Plummer,  1  B.  ft  Aid.  575 ; 
Bristow  V.  Whitmore,  28  L.  J.  (Ch.) 
801 ;  Alexander  v.  Simms,  24  L.  J. 
(Ch. )  618.  Lord  EUdon's  opinion  to  the 
contrary  is  not  law,  Hussey  v.  Christie, 
18  Ves.  594. 

7  Per  Lord  Ellenborough,  Hussey  v. 
Christie,  9  East,  426,  432 ;  per  Lord 
Chancellor,  Bristow  v.  Whitmore,  28 
L.  J.  (Ch.)  801,  809. 

»  17  ft  18  Vict.  c.  104,  §  191. 
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liens,  rights,  and  remedies,  for  the  recovery  thereof,  as  are 
possessed  hj  any  ordinary  seaman. 


The  ship's  husband^  is  a  confidential  agent  appointed  by  the  Thi  Ship's  Hob- 
ovmers  to  conduct  and  manage  on  shore  whatever  concerns  the  ^^^  Fuirorioira. 
employment  of  the  ship,  and  for  that  purpose  has  authority  to 
give  orders  for  the  necessary  repair,  refitting,  and  out-fit,  of 
the  ship,  to  see  that  she  is  properly  manned,  to  procure  a 
charter  or  freight  for  the  vessel,  and  fix  and  accept  the  con- 
ditions of  either,'  to  correspond  with  the  master  when  abroad 
on  the  business  of  the  ship,  and  to  do  what  is  needful  for 
facilitating  the  prosecution  of  the  voyage,  to  provide  for  the 
entry  and  clearance  of  the  ship  at  her  home  port,  to  adjust  and 
receiYe  the  freight,  pay  the  necessary  disbursements,  and  to 
account  for  and  distribute  the  proceeds  among  the  owners.    It 
frequently  happens  that  his  appointment  is  by  an  instrument  in 
writing,  under  the  hand  of  the  owners;   and  these   general 
powers  may  be  enlarged  or  limited  by  the  terms  of  that  instru- 
ment ; '  but  it  is  well  known  to  those  who  are  conversant  with 
the  subject,  that  very  many  of  the  duties  which  necessarily  fall 
to  be  performed  by  his  own  hand  at  a  small  port,  are  performed 
for  lum  at  such  ports  as  London  and  Liverpool  by  a  variety  of 
agents,  shipbrokers,  brokers,  average  adjusters,  and  others,  who 
midertake  for  conmiission  one  description  of  duty  and  do 
nothing  else.     And  if  the  ship's  husband,  probably  with  a  view 
to  increasing  his  income,  undertake  the  performance  of  additional 
dnties,  such  as  colleeting  the  freight,  although  this  may  not  be 
mcompatible  with  his  own  proper  duty,  yet  any  commission 
that  would  have  been  charged  by  another  agent  will  not  be 
allowed  him  by  a  court  of  equity  without  inquiry  into  what 
is  the  custom  of  shipowners  on  this  point  at  the  jport  in 
question.* 

*  8    Kent's     Comm.     167 ;    Story,  368 ;   (in  error)  2  id.   684  ;   Card  v. 

•Agency,  no.  35 ;  Beawes,  Lex  Merc.  52 ;  Hope,  2  B.  &  C.  661 ;  Darby  t^.  Baines, 

1  Bell's  Comm.  406  ;  Bell's  Pr.  of  the  9  Hare,  369. 
Uw  of  Scotland,  art.  449.  *  Smith  v.  Lay,  3  Kay  &  J.  105.     It 

'  Walton  V,   Fotheigill,   7  C.  &  P.  is  now  a  fixed  rule  of  the  Court,  not  to 

S9Sl  allow  to  the  mortgagee,  who  performs 

'  Preston  v.  Tamplin,  2  H.  &  N.  the  duties  of  receiver,  the  commission 
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Incompatible 
Offices. 


TnTalid  Appoint- 
ment. 


This  agent  is  most  frequently  himself  a  part-owner,  and  not 
seldom  holds  the  chief  interest  in  the  ship  ;  hut  if  the  vessel 
belongs  to  a  company,  although  he  may  well  be  a  shareholder, 
he  cannot  be  a  director  and  ship's  husband  too,  the  service  and 
duty  of  the  one  being  incompatible  with  the  trust  to  superintend 
the  company's  interests  reposed  in  the  other ;  and  any  service, 
therefore,  which  he  renders  to  the  company,  will  be  viewed  in  a 
court  of  equity  as  being  rendered  by  him  in  his  character  of 
director,  and  all  commission  and  agency  for  such  service,  other 
than  his  salary  as  a  director,  disallowed  him.* 

If  his  appointment  and  continuance  as  ship's  husband  has 
proceeded  upon  a  corrupt  consideration  which  is  inconsistent 
with  the  interests  of  the  owners,  the  deed  or  contract  is 
illegal  and  void.  Where  two  were  owners  of  nine-sixteenths 
of  a  ship,  being  at  the  same  time  joint  managing  owners,  and 
agreed  to  sell  five-sixteenths,  covenanting  with  the  vendee  to 
have  him  appointed  to  the  command  of  the  ship  in  consideration 
of  the  vendors  themselves  being  continued  the  managing  owners 
at  a  stipulated  commission,  with  power  to  appoint  all  the  other 
officers  of  the  ship,  and  to  select  the  tradesmen  and  artificers 
to  execute  repairs  and  furnish  the  outfit  of  the  vessel,  and  this 
without  the  concurrence  of  the  other  owners,  the  deed  was  held 
to  be  illegal,  as  being  contrary  to  the  policy  of  this  country,  and 
opposed  to  the  interests  both  of  the  owners  and  the  charterers 
of  the  vessel. 


HIS  AT7TH0KITT 
AND  nUTT. 


To  make  Pay- 
ments and  take 
Freights. 


He  is  the  person  to  receive  advances  of  money  from  the 
different  part-owners  in  their  respective  proportions  to  meet 
the  expence  of  the  intended  voyage  ;  or  if  he  lay  out  his  own 
money,  or  make  himself  liable  for  the  necessary  charges  of  the 
ship  before  starting,  he  may  before  the  voyage  is  ended  sue  the 
owners  severally  for  their  proportionate  shares.'  His  is  the 
hand  into  which  the  gross  freight  at  the  end  of  the  voyage  is 


that  would  have  been  allowed  for  the 
performance  of  tliese  duties  by  another, 
Ibid.  ;  or  the  costs  of  a  solicitor,  other 
than  costs  out  of  pocket,  to  a  trustee 
who  also  acts  in  the  matter  of  the  trust 
in  his  professional  capacity,  Broughton 
V.  Broughton,  24  L.  J.  (Ch.)  190. 


*  Benson  r.  Heathom,  1  Y.  &  C. 
826,  841. 

»  Card  V.  Hope,  2  B.  &  C.  661. 

«  Helme  v.  Smith,  7  Bing.  709  ; 
Green  v,  Briggs,  6  Hare,  895  ;  Conso- 
lato,  c.  194—2  Pardess.  223. 
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collected,  and  by  which  the  expenditure  of  the  vessel  is  cleared 
off ;  he  is  entitled  to  deduct  the  expence  from  the  earnings  of 
the  ship  for  the  same  voyage  or  adventure  before  he  distribute 
the  nett  profits  to  the  owners;*  and  even  then,  if  a  new 
adventoie  is  determined  on,  he  may  apply  such  nett  profits  on 
the  necessary  repair  and  outfit  of  the  ship  for  the  proposed 
adventure.'  But  he  has  no  power  in  law,  although  himself  a 
part-owner,  as  against  his  co-owners,  to  assign  the  entire  freight 
by  way  of  security  for  money  advanced  to  him.' 

It  is  his  first  duty,  after  a  reasonable  time  is  allowed  him,  to  To  render 
state  his  accounts  of  each  voyage  or  adventure,  and  be  con- 
stantly ready  with  them  for  the  inspection  of  the  owners ;  and 
if  they  are  driven  by  his  refusal  or  delay  to  seek  an  account  in 
a  court  of  equity,  he  will  be  visited  with  the  costs,  and  with 
interest  on  any  balance  of  money  retained  in  his  hands,  for 
this  neglect  of  his  duty.^  Proceedings  against  him  for  an 
account  must  be  taken  in  a  court  of  equity,  unless  under  the 
peculiar  terms  of  an  agreement  such  as  existed  in  Owston  v. 
Ogle;*  but  an  action  lies  against  him  at  common  law  for  not 
accounting.* 

The  ship's  husband  is  the  accredited  agent  of  the  owners,   OwneiB'  liability 
and  ttiey  are  bound  by  all  contracts  made  on  their  behalf  within  ^"  **"    ntracts. 
the  scope  of  his  authority  for  the  purposes  of  the  ship,  in  con- 
nection with  her  employment,  if  they  are  proper  and  necessary 
for  her  at  the  time ; '  but  repairs,  it  seems,  are  not  improper,  if 


'  Holdamess  ix  Shackels,  8  B.  &  C. 
«12 ;  Lindsay  v,  Gibbs,  2  Jur.  N.  S. 
1039;  4  id.  779;  Green  v.  Briggs,  6 
Hire.  395,  405.  SirJas.  Wigram,  V.C, 
refening  to  the  argument  at  the  bar, 
tbat  it  was  only  m  cases  where  the 
ship's  husband  had  the  freight  in  hand, 
that  he  wu  allowed  to  deduct  the  ex- 
pences,  said,  "  It  will  be  remembered 
how  frequently  Lord  Eldon  referred  to 
his  local  knowledge  of  coal  mine  cases. 
It  happened  to  me  early  in  life  to  spend 
&  great  deal  of  my  time  with  persons 
vho  had  to  deal  with  these  shipping 
(Bbjects,  and  I  am  conTinced  that  no 
Bttngiiig  owner  of  a  ship  at  that  day 
would  hare  thought  it  open  to  argument 
that  freight  was  not  to  pass  through  his 


hands,  and  bear  all  the  expences  of 
earning  the  freight."  The  learned  Vice- 
Chancellor  ruled  accordingly  in  the  case 
then  before  him ;  Green  v.  Briggs, 
8ii/pra. 

^  Davis  V.  Johnston,  4  Sim.  539. 

'  Per  Lord  Justice  Turner,  Guion  v, 
Tiask,  29  L.- J.  (Oh.)  387,  340. 

*  Pearser.  Green,  1  J.  &W.  135, 139. 

»  Owston  V.  Ogle,  13  East,  ^38. 

«  Topham  v.  Braddick,  1  Taunt.  672. 

7  Whitwell  V.  Perrin,  4  C.  B.  N.  S. 
412  ;  Preston  v.  Tamplin,  2  H.  &  oS". 
363 ;  (in  error)  2  id,  684 ;  Green  v, 
Briggs,  6  Hare,  895  ;  Lewis  v.  Tlie  East 
India  Co.,  Peake,  241  ;  Thompson  v. 
Finden,  4  C.  &  P.  168  ;  Lindsay  v, 
Gibbs,  4  Jur.  K  a  779. 
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Not  diflcliarged 
therefrom,  when. 


No  priyi^  be- 
tween the 
Owners  and  hLs 
Banker. 


necessary  to  make  the  ship  sea- worthy  and  fit  for  the  voyage, 
merely  because  they  are  too  substantial  to  be  exhausted  by  the 
intended  voyage.*  He  has  no  implied  authority,  however,  to 
bind  them  by  a  contract  of  insurance  on  the  ship ;  for  he  is 
the  agent  of  the  part-owners,  not  as  proprietors,  in  which 
respect  they  are  divided  and  several,  but  as  joint  adventurers 
in  her  employment,  and  partners  in  the  traffic  for  profit 
or  loss.* 

The  owners  are  not  discharged  from  the  claims  of  a  creditor 
by  his  taking  the  acceptance  of  the  ship's  husband,  and  renew- 
ing it  after  dishonour,  if  it  is  ultimately  left  unpaid,  unless 
the  creditor  preferred  the  bill  when  he  might  have  had  money, 
or  the  owners  have  been  induced  by  his  acts  to  change  their 
position  for  the  worse,  with  regard  to  their  agent.* 

The  owners  cannot  reach  the  earnings  of  the  ship,  if  in  the 
hands  of  the  banker  or  other  agent  of  the  ship's  husband, 
although  a  separate  account  of  them  is  headed  with  the  name 
of  the  ship ;  there  being  no  privity  of  contract  with  the  owners, 
and  the  banker  being  accountable  only  to  his  customer,  or  the 
customer's  assignees  if  bankrupt,  or  his  executors,  if  dead.^ 


Thh  Ship- 
Brokir. 

jrUNOTIOSS. 


Appointment. 


The  shipbroker  is  an  agent,  or  middleman,  between  the 
mercantile  and  shipping  communities,  for  the  purpose  of 
procuring  freights,  and  of  negotiating  the  sale  and  pur- 
chase of  ships.  But  he  is  not  within  the  statutes  which 
relate  to  the  admission  of  the  London  sworn  brokers.* 

Writing  is  unnecessary  to  his  appointment,'  and  perhaps  never 
is  used.  A  captain  in  want  of  a  freight,  and  the  merchant  in 
want  of  a  ship,  mention  their  respective  wants  to  several  of 


*  Green  v.  Briggs,  6  Hare,  395. 

8  French  v.  Backhouse,  6  Burr.  2727 ; 
Lindsay  v.  Gibbs,  4  Jur.  N.  S.  779. 

3  Kobinson  v.  Read,  9  B.  &  C.  449, 
oyerruling  Reed  v.  White,  6  Esp.  122, 
in  so  far  as  they  are  irreconcileable, 
(see  Per  Parke,  J.,  9  B.  &  C.  466) ; 
Wyatt  V.  Marqais  of  Hertford,  3  East, 
147  ;  Smith  v.  Ferrand,  7  B.  &  C.  19  ; 
Strong  V.  Hart,  6  B.  &  C.  160  ;  Whit- 
weU  V.  PerriD,  4  C.  B.  N.  S.  412. 


<  Sims  V.  Brittain,  4  B.  &  Ad.  375; 
ex  parU  Gribble,  3  D.  &  Ch.  339. 

*  Gibbons  v.  Rule,  4  Bing.  801. 

«  Coles  V.  Trecothick,  9  Ves.  250. 
For  what  amounts  to  a  subsequent 
adoption  of  his  services  so  as  to  give 
him  a  right  of  action  against  the  prin- 
cipal, although  he  was  employed  at 
first  by  another  broker  at  a  different 
port,  see  Smith  v.  Boutcher,  1  C.  &  K. 
673,  576. 
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these  brokers,  and,  it  may  be,  leave  with  each  a  written  memo- 
randum of  the  terms  offered  or  required ;  there  is  as  yet  no 
binding  engagement  between  them;  but  there  is  here  an 
authority  to  act,  if  he  will,  in  a  matter  which,  if  it  eventuate 
by  his  means  in  a  contract,  will  entitle  him  to  be  remunerated 
for  his  services.'  To  inquire  therefore,  to  propose,  to  bring  the 
parties  together  for  the  purposes  of  negotiation,  and  to  assist 
them  in  concluding  and  drawing  up  the  contract,  are  the  duties 
of  such  an  agent,  if  he  would  earn  his  commission.  His 
authority,  unless  it  be  express  to  that  effect,  never  empowers 
him  to  conclude  a  contract  without  further  reference  to  the 
principal,  who,  on  the  contrary,  usually  reserves  an  option,  and 
may  even  refuse  to  confirm  his  own  terms,  after  they  have  been 
accepted  by  the  other  side.' 

Two    circumstances    are    indispensable    to    his    title    to  titli  to 
brokerage ;  the  negotiations  must  have  terminated  in  a  con-  »*<>"*^®"- 
tract,  and  must  have  been  originated  effectually  by  himself. 
The  rule  in  both  respects  is  consonant  with  the  well-established 
custom  of  London,  and  has  been  frequently  recognised  in  the 
superior  courts  on  claims  for  brokerage. 

A  broker,  authorised  to  sell  a  ship,  is  not  entitled  to 
brokerage,  if  she  is  put  up  and  bought  in  again ;'  or  to  procure 
a  freight,  if  the  bargain  goes  off,  and  no  contract  is  perfected,^ 
although  that  may  be  owing  to  the  refiisal  of  the  principal  to 
confirm  his  own  terms ;  *  the  broker  is  not  even  entitled  to 
recover  expences  under  these  circiunstances ;  *  much  less  can 
he  claim  anything,  if  the  bargain  has  gone  off  through  his  own 
£Eiult,  or  he  has  done  the  work  so  unskilfully  or  negligently 
that  no  benefit  has  accrued  therefrom  to  the  principal.' 

But  the  negotiations  may  have  ended  in  a  contract,  and  still 

>  Wilkinson  v.  Martin,  8  C.  &  P.  1 ;  7  Bing.  99,  S.  C;  Dalton  v.  Irvin,  4 

Burnett  v.  Bouch,  9  C.  A;  P.  620.  C.  ft  P.  289. 

'  Broad  r.  Thomas,  4  C.  &  P.  888  ;  »  Broad  v.  Thomas,  4  C.  &  P.  888. 

7  Bing.  99.  •  Dalton  v.  Inrin,  4  C.  &  P.  289. 

•  Mestaerr.  Atkins,  1  Marsh.  76;  it  ^  Dalton  v,  Irvin,  4  C.  &  P.  289 ; 
is  veiy  unsatisfactorily  reported  in  5  Moneypenny  i;.  Hartland,  1  C.  &  P. 
Tannt  881.  852 ;  Hamond  v.  Holiday,  1  G  ft  P. 

*  Read  v.  Rann,   10  B.   ft  0.  488 ;  884. 
Broad  v.  Thomas,    4    C.   ft  P.   838  ; 
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the  broker  be  barred  of  his  right  to  brokerage,  if  he  was  not 
the  person  to  open  the  way  to  that  termination.  If  he  was 
the  means  to  the  end,  then  the  principals  cannot  by  withdraw- 
ing the  subsequent  negotiations  from  his  interference,  or  even 
by  emplojring  another  broker  to  draw  up  the  contract,  deprive 
him  of  his  just  reward ;  but  if  the  parties  themselves,  before 
he  interfered  at  all,  were  already  together  on  the  subject,  the 
peculiar  service  which  is  expected  of  this  class  of  agent  is 
become  superfluous,  and  his  title  to  reward  never  arises. 

A  more  delicate  question  is  raised  by  the  claims  of  rival 
brokers  to  be  entitled  to  the  same  commission.  It  then  becomes 
necessary  to  determine  the  point  up  to  which  the  broker's 
functions  of  middleman  must  have  fostered  the  casual  meet- 
ings and  allusions  between  himself  aud  either  side,  into  the 
incipient  negotiation  which  eventuated  at  length  in  a  perfect 
contract,  before  he  can  safely  leave  his  labour,  and  not  lose  his 
reward.  On  both  points  the  rule  has  been  laid  down  by  the 
chief  authorities  in  the  law,  after  much  evidence  of  the 
custom  of  London. 

In  an  action  for  brokerage  on  the  sale  of  a  ship,  which  was 
resisted  on  the  ground  that  the  sale  had  been  effected  betweeu 
the  principals  without  any  material  assistance  from  the  plain- 
tiffs, Tindal,  C.  J.,  said : — "  Undoubtedly  a  dry  introduction  of 
one  man  to  another  will  not  be  enough ;  it  would  be  absurd  to 
say  that  it  can  be  the  subject  of  such  a  claim  as  this.  But  if 
the  introduction  is  the  foundation  on  which  the  negotiation 
proceeds,  and  without  which  it  would  not  have  proceeded,  then, 
the  parties  cannot  by  their  agreement  deprive  the  brokers  of 
their  just  remuneration.  If  the  plaintiffs  were  the  middlemen 
or  agents  up  to  a  certain  time,  the  parties  cannot  afl;erwards 
deprive  them  of  their  rights."  * 

Where  a  claim  for  brokerage,  on  procuring  a  charter  for  the 
defendant's  ship,  was  resisted,  on  the  ground  that  the  freight 
was  obtained  through  means  of  another  broker,  and  it  appeared 
that  the  plaintiff  had  introduced  the  principals  to  each  other, 
and  that  the  negotiation  between  them  was  still  pending,  when 
the   other  broker  elsewhere  interposed,  and  without  naming 

»  Wilkinson  v,  Martin,  8  C.  &  P.  1,  6. 
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either  party  to  the  other,  or  the  ship  to  the  merchant^  brought 
them  to  terms,  and  concluded  the  contract ;  Lord  Abinger,  C.B., 
said : — '*  The  usage,  as  stated  by  the  plaintiff's  witnesses,  is 
this :  when  a  broker  has  introduced  the  captain  and  merchant 
together,  and  they  by  his  means  enter  into  some  negotiation  as 
to  the  voyage,  he  is  entitled  to  commission  if  a  charter-party 
be  effected  between  them  for  that  voyage,  even  though  they 
may  employ  another  broker  to  prepare  the  charter-party,  or 
may  write  the  charter-party  themselves.  But  the  usage  goes 
further.  If  a  broker,  authorised  by  both  parties,  and  acting  as 
the  agent  of  each,  communicate  to  the  merchant  what  the  ship- 
owner charges,  and.  to  the  ship-owner  what  the  merchant  will 
give,  and  he  name  the  ship  and  the  parties,  so  as  to  identify 
the  transaction,  and  a  charter-party  be  ultimately  effected  for 
that  voyage,  this  broker  is  entitled  to  the  commission ;  but  if 
he  does  not  mention  names,  so  as  to  identify  the  transaction, 
he  does  not  get  his  commission  to  the  exclusion  of  another 
broker,  who  afterwards  introduces  the  parties  personally  to  each 
other/'     The  plaintiff  in  that  case  recovered  a  verdict.' 


The  amount  of  the  brokerage,  m  the  absence  of  special  b»  rsmunsba- 

TIOH. 

agreement,  seems  to  be  one  per  cent,  on  the  purchase  money 
in  case  of  sales ;'  5  per  cent,  on  the  gross  freight  for  procuring 
a  charter  outwards  or  homewards,'  or  both ;  *  and  from  2  to 
2|-  per  cent,  on  Government  transport  or  emigrant  charter- 
parties,  whether  for  a  definite  or  indefinite  time,  or  only  for  a 
particular  voyage.*  The  broker  is  entitled  to  be  paid  as  soon 
as  he  has  done  his  work,  without  waiting  till  the  value  of  the 
homeward  freight,  if  contingent,  is  determined  by  the  event.* 
"  For,"  says  Maule,  J.,  "  if  the  broker's  right  to  commission 
were  to  depend  upon  the  arrival  of  the  vessel  and  the  quantity  of 


*  Burnett  v.  Bonch,  9  C.  &  P,  620, 
624.  See  PhiUips  v.  Briard,  1  H.  &  K 
21. 

«  Wilkinson  v,  Martin,  8  C.  &  P.  1. 

»  Brown  V.  Nairne,  9  C,  &  P.  204  ; 
Cohen  v.  Paget,  4  Campb.  96  ;  Roberts 
V,  Jackson,  2  Stark.  225. 

*  Roberts  v.  Jackson,  2  Stark.  225  ; 
Hill  V.  Eitchin^  3  C.  B.  299. 

*  Holl   V.   Pinaent,   6    Moore,   228. 


Upon  information  of  good  authority,  I 
have  it  that  the  rates  named  in  the  text 
are  at  this  day  still  the  regular  ruling 
rates  at  the  port  of  London  ;  but  I  am 
also  aware  that,  by  special  agreement, 
the  business,  in  particular  cases,  is  done 
at  a  lower  commission. 

»  Hill  V,  Kitching,  8  C.  B.  299  ; 
oremiling  Winter  v.  Mair,  3  Taunt. 
530. 
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the  cargo,  he  would  be  pro  tanto  an  insurer,  not  only  against 
the  perils  of  the  sea,  but  also  against  the  chance  of  cargo  not 
being  put  on  board.  That  shows  that  the  argument  that 
would  make  the  payment  of  freight  contingent,  has  no  founda- 
tion in  reason  or  convenience."*  In  that  case  the  question  of 
amount  was  left  to  the  jury  upon  evidence  of  what  was 
customary  in  similar  cases,  and  the  course  thus  pursued  at 
Nisi  prius  was  approved  of  by  the  Court  in  banc. 


Ths  IirauuiHOB 
Bbokkk. 

ruiroTiovB. 


The  insurance  broker,  sometimes  called  a  policy  broker,  is 
an  agent  or  middleman  between  the  assured  and  the  under- 
writer to  effect  policies  of  insurance  on  ships,  freight  and  cargo, 
or  any  of  *them,'  and  is  usually  entrusted  to  manage  the  adjust- 
ment and  settling  of  losses  where  they  occur,  and  to  obtain  the 
return  of  premiums  when  the  occasion  arises.* 


DUTY  AHD  SKILL.       By  thc  acccptauce  of  his  retainer,  and  what  amounts  to  that 

will  be  a  question  of  fact  for  the  jury,*  he  is  bound  to  do  his 

duty  within  a  reasonable  tim'e;^  faithfully  communicating  all 

such  material  information  as  he  is  possessed  of,  and  the  under- 

BeMonable  skill    writer  ought  to  know;*  and  to  use  reasonable  skill  in  the 

and  diligence.       discharge  of  his  duty,  so  as  to  insert  only  such  terms  in  the 

policy  as  the  nature  of  his  instructions  or  of  the  particular 
case  may  require,'  and  at  the  same  time  all  such  terms  as  are 
usually  inserted  in  policies  of  the  same  kind,  or  upon  similar 
adventures.'  Negligence,  or  want  of  reasonable  skill,  or  of  due 
diligence  on  his  part,  will  be  a  ground  of  action  against  him 
by  his  principal,  who  uiay  recover  damages  for  any  loss  directly 
accruing  in  consequence.* 


»  Per  Maule,  J.,  Hill  v.  Kitching,  8 
C.  B.  299,  806. 

'  He  may  deal  in  life  policies  also  ; 
but  that  is  a  subject  beyond  the  limits 
of  this  treatise.  A  new  kind  of  risk 
has  been  insured  of  late  years,  yiz.  : 
the  life  of  passengers  by  sea  during  the 
voyage  only. 

•  See  the  subject  treated  with  learning 
and  care  in  1  Amould  on  Insurance, 
117. 


^  See  Bell  v.  Jutting,  1  J.  6.  Moore,  155. 

•  Tuipin  V.  Bilton,  5  M.  ft  G.  455  ; 
Callander  v,  Olericks,  5  Bing.  N.  0.  58. 

'  Maydew  v,  Forrester,  5  Taunt.  615; 
Seller  v.  Work,  1  Marsh,  Ins.  305. 

7  Park  V.  Hammond,  4  Camp.  844 ; 
6  Taunt  495,  S.  C. 

B  Chapman  v.  Walton,  10  Bing.  57. 

•  Wilkinson  v.  Coyerdale,  1  Esp.  75; 
Wallace  v,  Tellfair,  cited  ibid.  An  un- 
skilled person  who  volunteers  to  effect 


CHAP.  IV.] 


THE  INSUBANCE  BKOKEB. 


173 


If,  therefore,  the  broker  apply  for  a  policy  to  an  incorporated 
company,  it  is  his  duty  to  obtain  a  policy  under  seal  without 
nnreajsonable  delay,  otherwise  he  will  be  answerable  if  a  loss 
occur  in  the  meantime  ;^  and  so  he  will  be,  if,  upon  failure  to 
effect  a  policy  on  the  terms  contained  in  his  instructions,  he  do 
not  use  due  diligence  in  communicating  this  failure  to  his 
principal.' 

He  is  also  bound  to  know  what  is  unquestionably  material 
to  be  communicated  to  the  underwriter,  and  is  liable  to  his 
principal  if  the  policy  is  avoided  through  such  information  not 
having  been  communicated  and  a  loss  occurs.'  It  is  also 
within  the  knowledge  expected  of  him,  that  a  policy  on  goods 
with  the  clause,  **  beginning  the  adventure  from  the  loading 
thereof  on  board,"  and  without  more,  attaches  only  on  goods 
loaded  at  the  port  which  is  the  terminus  a  quo  of  the 
voyage  insured,  and  therefore  where  directed  by  a  person  at 
Malaga,  to  ^*  insure  goods  shipped  on  board  The  Pearl  from 
Gibraltar  to  Dublin,"  who  added,  that  ''he  would  take  the 
risk  on  himself  from  Malaga  to  Gibraltar  Bay ; "  it  is  gross 
negligence  in  the  broker  to  effect  a  policy  in  such  a  case  and 
leave  this  clause  unaltered.^  It  is  also  required  of  his  skill,  in 
effecting  or  altering  policies,  that  he  should  procure  the 
insertion  of  all  such  risks  and  privileges  as  are  usual  in 
cases  of  the  same  kind  ;*  and,  therefore,  in  a  policy  at  and  from 
Teneriffe  to  London,  as  there  is  usually  liberty  to  touch  and 
stay  at  all  or  any  of  the  Canary  Islands,  the  omission  of  this, 
through  the  negligence  or  unsldlfrJness  of  the  broker,  will 
render  him  liable.' 


a  policy  and  proceeds  about  it,  is  liable 
for  gross  negligence  ;  a  skilled  person  is 
boond  to  use  reasonable  skill  in  that 
about  which  he  proceeds,  although  he 
is  a  Tolnnteer,  ibid, 
{   >  Tnrpin  v.  Bilton,  5  M.  &  Gr.  455. 

s  Callander  V.  Olericks,  5  Bing.  N.  C. 
£8. 

'  Maydew  v.  Forrester,  5  Taunt  615; 
Seller  v.  Work,  1  Marsh,  Ins.  805. 

*  Park  V.  Hammond,  4  Camp.  844. 
See  Homeyer  v,  Lushington,  15  East, 
46,  51 ;  Bobertson  v.  French,  4  East, 
130,  140,  142 ;  SpitU  v.  Woodman,   2 


Taunt.  416. 

*  But  whether  the  evidence  of  other 
brokers  and  underwriters  be  admissible 
to  show  what,  in  their  judgment,  he 
ought  to  have  done  in  the  particular 
case,  is  doubtful;  the  Court  of  Queen's 
Bench  having  rejected  such  evidence  ; 
Campbell  v.  Rickards,  5  B.  A;  Ad.  840  ; 
Carter  v,  Boehm,  8  Burr.  905,  918,  914; 
DurreU  v,  Bederley,  Holt,  N.  P.  288  ; 
and  the  Court  of  Common  Pleas  having 
admitted  it.  Chapman  v.  Walton,  10 
Bing.  57  ;  2  Taylor  Ev.  1104. 

'  Mallough  V.  Barber,  4  Camp.  150. 
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PATXENTS  BT 
▲SD   TO  BIM« 


His  relation  in 
Lav. 


When  Policy  is 
left  in  his  hand. 


With  regard  to  payments  due  in  respect  of  the  policy  from, 
the  assured  and  from  the  underwriter,  the  course  of  trade,  as 
observed  in  London,  and  most  of  the  laL*ge  ports  of  this 
country,  has  placed  the  broker  in  a  position  that  somewhat 
complicates  his  relation  to  each  and  the  rule  of  law  with  regard 
to  it.  **  According  to  the  ordinary  course  of  trade,"  says 
Mr.  Justice  Bayley,*  "  between  the  assured,  the  broker,  and 
the  underwriter,  the  assured  do  not  in  the  first  instance  pay 
the  premium  to  the  broker,  nor  does  the  latter  pay  it  to  the 
underwriter.  But,  as  between  the  assured  and  the  under- 
writer, the  premiums  are  considered  as  paid.  The  underwriter, 
to  whom  in  most  instances  the  assured  are  unknown,  looks  to 
the  broker  for  payment,  and  he  to  the  assured.  The  latter 
pay  the  premiums  to  the  broker  only,  and  he  is  a  middleman 
between  the  assured  and  the  underwriter.  But  he  is  not  solely 
agent ;  he  is  a  principal  to  receive  the  money  from  the  assured 
and  to  pay  it  to  the  underwriters." 

Hence  the  general  rule  of  law  is,  that  the  broker  is  the 
debtor  of  the  underwriter  for  premiums,  and  the  underwriter 
the  debtor  of  the  assured  for  losses.' 

The  broker,  therefore,  as  a  general  rule,  may,  whether  he 
has  previously  paid  the  underwriter  or  not,  recover  for  the 
premiums  against  the  assured  ;*  and  it  is  no  defence  that  the 
policy  was  to  be  effected  under  such  names  as  should  be 
approved  of  by  the  assured,  and  the  names  were  never  sub- 
mitted for  approval,  if  the  defendant  has  meanwhile  lain  by 
till  the  voyage  came  to  a  prosperous  termination.* 

It  is  usual  for  the  assured  to  leave  the  policy  in  the  hands 
of  the  broker,  who  is  thereby  impliedly  authorised  to  adjust 
the  policy  in  case  of  loss,  and  bound  to  use  all  diligence  to 
collect  and  pay  over  the  sums  due  in  respect  of  it.*  When 
the  policy  has  been  adjusted,  payment,  according  to  usage  in 
the  business,  is  due  from  the  underwriter  in  a  month  after ; 


*  Power  V.  Butcher,  10  B,  &  C.  329, 
889.  ' 

*  1  Amould,  Ins,  118 ;  Power  v. 
Butcher,  10  B.  &  C.  829  ;  Jenkins  v. 
Power,  6  M.  &  S.  282,  287  j  Shee  v. 
aarkson,  12  East,  507,  511. 

•  *  Power  V.  Butcher,  10  B.  &  C.  329  ; 


but  not  under  a  count  for  money  paid, 
until  payment  is  made  by  the  broker, 
ibid. 

*  Dixon  V.  Hovill,  4  Bing.  665. 

•  Bousefield  v.   Creswell,  2  Campb. 
545. 
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but  instead  of  payment  being  made  in  cash,  the  more  usual 
course  in  London  and  other  large  ports,  is  for  the  under^ 
writer  and  the  broker,  at  the  expiration  of  the  month,  to  pass 
the  amount  sererally  to  the  account  of  each,  and  to  strike  the 
name  of  the  underwriter  out  of  the  policy  and  indorsement.* 
As  for  the  broker,  he  is  in  that  case  liable  to  the  assured  for 
the  amount  of  the  loss,  which  may  be  recovered  as  money  had 
and  received  for  his  use,'  unless  his  subsequent  dealing  with  the 
broker  was  such  as  to  show  that  he  had  waived  his  right' 

The  liability  of  the  underwriter  to  the  assured  for  the  loss  Effect  of  passing 

..  X    -xi    1      3'      ^"1  X    •  J    •  A    Sums  in  Account. 

contmues,  notwithstanding  the  amount  is  passed  m  account 
with  the  broker,^  unless  the  assured  is  cognisant  of  the  usage, 
and  so  acts  as  to  be  an  assenting  party  to  this  mode  of  settle- 
ment.' 
As  the  amount  of  premium  is  often  subject  to  a  reduction.  Contingent  Pre- 

■  ^«  *  t»       I*  "lit"       nuum.  wneu 

contingent  upon  the  happemng  of  a  future  event,  the  broker  m  reooTerabie. 

the  meanwhile  is,  as  to  the  assured  and  the  underwriter,  their 

mutual  agent,  for  the  one  to  pay,  and  for  the  other  to  receive.' 

It  is  in  the  power  of  either,  at  any  time  before  the  event,  to  put 

an  end  to  his  agency ;  the  assured,  by  taking  the  policy  out  of 

his  hands,  and  the  underwriter,  by  calling  for  payment  of  the 

unreduced  premium.'    But  if  the  agency  continues  until  the 

event  happens  which  reduces  the  amount  of  the  premium,  the 

broker  is  entitled  to  make  the  deduction  before  payment,  or 

to  set  it  off  in  an  action  by  the  underwriter  for  the  unreduced 

premium.' 

The  broker,  while  he  retains  the  policy  in  his  hands,  has  a  His  lien  on  the 
lien  upon  it  for  the  premium  and  commission  due  in  respect 
of  it,  and  also  for  the  general  balance  of  his  account  against 
the  same  principal  in  respect  of  insurance,'  but  in  respect  of 


'  1  Amonld,  Ins.  119. 

^  Andrew  V.  Bobinson,  SCampb.  199. 

'  Ovington  v.  Bell,  3  Campb.  237. 

*  Bartlett  v,  Pentland,  10  B.  A;  C. 
760. 

*  ScoU  V.  Irving,  1  B.  &  Ad.  605, 
612,  613 ;  Bartlett  v.  Pentland,  9u,pra  ; 
Stewart  r.  Abeidein,  4  M.  &  W.  211. 

*  Ptr  Lord  EUenborongh,  Shee  v. 
Cbi^Bon,  12  East,  507,  510. 

'  Per  Lord    Ellenborongb,    Shee  v. 


Clarkson,  12  East,  507,  511  ;  per 
Mansfield,  C.  J. ,  in  Minett  v.  Forrester, 
5  Taunt.  543,  544. 

B  Shee  V.  Clarkson,  12  East,  507, 
509,  510,  511. 

•  Per  Gibbs,  J.,  in  Olive  v.  Smith, 
5  Taunt.  56 ;  Mann  v.  Forrester,  4 
Campb.  60  ;  Westwood  v.  Bell,  4  id. 
349;  Cahill  v.  Dawson,  26  L.  J.  (C.  P.) 
253. 
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nothing  besides;'  and  his  general  lien  is  not  defeated  by  any 
subsequent  notice  that  his  principal  is,  as  to  the  policy  in  hand, 
himself  the  agent  of  another.'  But  if  at  the  time  he  was 
employed  to  effect  the  policy,  he  was  informed  or  might 
reasonably  infer,  that  his  employer  was  acting  as  agent  for 
another,  his  lien  is  restricted  to  the  premiums  and  commission 
due  in  respect  of  that  particular  transaction  only.'  A  mere 
depository  with  whom  the  policy  is  left  for  safe  custody 
acquires  no  general  lien  upon  it/ 

^  See  Oliye  v.  Smith,  5  Taunt.  56,         258  ;  Maanss  v.  Henderson,   1   East. 
*  Mann  v,  Forrester,  4  Campb.  60.  885  ;  Westwood  v.  Bell,  4  Gampb.  349. 

<  Cahill  V.  Dawson,  26  L.  J.  (C.  P.)         ^  Muir  v,  Fleming,  1  Dow.  A;  By.  2a 
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We  have  already  considered  the  authority  conferred  on  the  Thh  Mastib 

Ivl  A1I.TW11.  ' 

master,  as  the  agent  of  the  owners,  in  his  dealings  with 
strangers.  In  his  command  on  hoard,  a  totally  different 
description  of  duties  and  qualifications  is  required  of  him. 
Some  of  these  are  peculiar.  The  office  itself  is  singular  for 
the  wide  variety  of  functions  and  duty  which  it  combines. 
The  responsibility  of  his  position ;  the  careful  providence  of 
his  administration ;  the  tact  and  temper  of  one  who  daily  lives 
among  those  whom  he  is  to  govern  and  conciliate,  including, 
when  passengers  are  on  board,  individuals  probably  of  every 
grade ;  the  skill  and  seamanship,  and  divining  sagacity  of  the 
navigator ;  the  vigilance  of  one  who  must  rely  on  wind  and 
sea  with  unceasing  distrust,  and  still  hold  human  life  and 
material  wealth  in  his  keeping ;  and  the  courage,  self-posses- 


'  The  application  of  the  Merchant 
Shipping  Act,  the  17  A;  18  Vict.  c.  104, 
to  the  subjects  considered  in  this  chapter, 
is  specifically  defined  by  §  109.  See  the 
Appendix. 

By  §  8,  9,  10,  no  stamp  is  necessary 


for  instrament|  in  the  form  required 
by  the  Board  of  Trade ;  other  forms 
are  not  admissible  in  evidence  for 
owners  or  master,  and  the  use  thereof 
incurs  a  penalty  not  exceeding  101. 
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sion,  and  prompt  decision  of  the  mind  that  rules  alone  throngh 
storm  and  sunshine, — such  are  the  accumulated  requisites  of 
this  one  office. 


HIS  QITALIVIOA- 
nOHS. 


Certificate  of 
Qualification. 


It  IS  a  little  remarkable,  however,  unless  it  be  traceable  to 
the  familiarity  of  our  people  with  the  sea,  as  contrasted,  for 
instance,  with  the  French  nation,^  that  in  the  greatest  mari- 
time coimtry  the  world  has  yet  seen,  the  public  had  no 
security,  till  a  few  years  ago,*  for  the  qualification  of  those  to 
whom  they  freely  committed  their  property  and  their  life. 
Provision  is  now  made  by  the  Merchant  Shipping  Act,*  for 
giving  certificates  of  fitness  to  those  who  are  found,  by  testi- 
monials and  personal  examination,  to  be  qualified  by  previous 
good  conduct,  and  by  ability,  skill,  and  knowledge,  to  imder- 
take  such  a  command.  The  possession  of  such  a  certificate 
by  any  one  going  to  sea  &om  this  country  in  the  capacity  of 
master  or  mate,  is  compulsory;  and  the  use  of  firaudulent 
means  for  the  purpose  of  dishonestly  supplying  the  want  is 
declared  to  be  a  crime.* 

There  are  certificates  of  competency  for  master,  and  first  or 
second,  or  only  mate  of  a  foreign-going  ship,  and  for  master 
and  mate  of  a  home  trade  passenger  ship.'  The  certificate  for 
the  higher  office  qualifies  for  the  lower,  and  that  for  the 
foreign-going  ship  qualifies  for  the  home  trade  passenger  ship ; 
but  the  reverse  does  not  hold  good." 

A  certificate  of  service  entitles  an  officer  who  has  served  as 


'  The  first  article  under  the  title  Du 
CapiiaiTie  iii  the  second  book  of  the 
Marine  Ordinance  of  Louis  XIV.  in 
1681,  requires  experience  and  a  public 
examination  on  the  part  of  every  candi- 
date for  this  office.  See  Cleirac  on  the 
first  article  of  the  laws  of  Oleron ;  French 
Ordinance,  liv.  2.  tit.  1.  Du  CapUaine, 
and  Valin  thereon ;  Hans.  Ord.  of  1614, 
tit.  3,  art  1—2  Pardess.  532. 

3  13  &  14  Vict.  c.  93. 

»  17  &  18  Vict.  c.  104,  §  131-140. 

*  Ibid.  §  136,  140. 
»  lUd.  §  134. 

•  17  &  18  Vict.  c.  104,  §  136,  137. 

"  Foreign-going  ships  "  shall  include 
every  ship  employed  in  trading  or  going 


between  some  place  or  places  in  the 
United  Kingdom,  and  some  place  or 
places  situate  beyond  the  following 
limits  ;  that  is  to  say,  the  coasts  of  the 
United  Kingdom,  the  islands  of  Guern- 
sey, Jersey,  Sark,  Aldemey,  and  Man, 
and  the  continent  of  Europe  between 
the  river  Elbe  and  Brest  inclusive. 

**  Home  Trade  Passenger  ship  "  shall 
include  every  ship  employed  in  trading 
and  carrying  passengers,  or  going  within 
the  following  limit-s  ;  that  is  to  say,  the 
United  Kingdom,  the  islands  of  Guern- 
sey, Jersey,  Sark,  Aldemey,  and  Man, 
and  the  continent  of  Europe  between 
the  river  Elbe,  and  the  river  Brest,  in- 
clusive.   Ilid.  §  2. 
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master  or  mate  in  a  British  foreign-going  ship  before  the 
1st  January,  1851,  or  as  master  or  mate  in  a  home  trade 
passenger  ship  before  the  1st  of  January,  1854,  to  serve  in 
those  capacities  again ;  and  it  also  entitles  an  officer  who  has 
attained,  or  attains,  the  rank  of  lieutenant,  master,  passed 
mate,  or  second  master,  or  any  higher  rank  in  the  service  of 
Her  Majesty,  or  of  the  East  India  Company,  to  serve  as 
master  of  a  British  merchant  ship.' 

No  British  ship  may  lawfully  go  to  sea  &om  any  port  in  Compulsory. 
the  United  Kingdom,  unless  valid  certificates,  appropriate  to 
the  station  of  the  holders,  or  of  a  higher  grade,  have  been 
obtained  and  are  possessed  by  the  master,  and  first  and 
second  or  only  mate  of  a  foreign-going  ship,  and  by  the  master 
and  first  or  only  mate  of  a  home  trade  passenger  ship.  And  on 
board  every  such  ship,  being  of  100  tons  burden,  and  going  to 
sea  firom  a  port  in  the  United  Kingdom,  there  must  be  at  least 
one  officer,  however  his  office  may  be  named,  besides  the 
master,  who  has  obtained  and  possesses  a  valid  certificate 
appropriate  to  the  grade  of  only  mate  therein,  or  to  a  higher 
grade.'  It  is  still  undecided,  but  scarcely  doubtful,  that  the 
effect  of  this  provision,  considering  how  directly  it  bears  on 
the  proper  navigation  of  the  ship,  will  be  to  render  the  ship 
nnseaworthy  within  the  meaning  of  the  policy  of  insurance  if 
she  proceeds  to  sea  fi:om  a  port  in  the  United  Kingdom  with 
officers  of  the  grades  referred  to  who  have  not  obtained  appro- 
priate certificates  of  qualification,  or  whose  certificates  have 
been  cancelled  or  suspended  and  remain  so.'  A  penalty  of 
60Z.  is,  besides,  imposed  on  every  one  who  goes  to  sea  as  such 
officer  in  that  condition,  and  on  every  one  who  employs  him 
so  to  go  without  ascertaining  whether  he  was  legally  qualified 
at  the  time.^ 


The  duties  of  the  master  to  his  owners  engage  him  primarily  thi  mastbr's 
to  watch  for  the  safety  of  the  ship  in  port  and  at  sea, — to  repair  gp^^  of  thb 
it  when  necessary  abroad,  for  which  purpose  we  have  already 

'  17  &  18  Vict.  c.  104,  §  135.  recording  of  all  grants  of  certificates 

'  Pnd.  §  136.  and  subsequent  orders  respecting  the 

'  See  as  to  the  cancellation,  &c.,  oi     same,  ibid,  §  188. 
certificates,  ibid,  §  241,  242  ;  and  the         «  Ibid,  §  136. 
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from  the  master  of  his  receipts  and  disbursements ;'  and  to  the 
journal  of  events  written  and  dated  at  the  time  of  each  occur- 
rence, called  the  ship's  log.  In  addition  to  this,  he  is  bound, 
by  statute,  subject  to  penalties,  to  have  the  "official  log" 
regularly  kept,  under  the  date  of  the  entry  and  of  the  occur- 
rence, in  accordance  with  the  requirements  and  in  the  form  set 
out  in  the  Act;*  and  the  wilful  destruction,  mutilation,  or 
obliteration  thereof,  or  the  making,  or  assisting  to  make,  any 
false  or  fraudulent  entry  or  omission  therein,  is  declared  a 
misdemeanour.* 


HIS  AUTHORITT 
ON  BOARD. 

His  responsi- 
bility for  the 
safety  and 
health  of  aU  on 
board. 


Discipline. 


It  is  well  to  bear  in  mind  the  responsibility  of  the  master 
for  the  safety  of  the  ship,  and  for  the  life  and  health  of  all  on 
board,  in  estimating  the  governing  authority  entrusted  to  him. 
by  law  when  the  ship  is  at  sea.  The  end  in  view,  the  necessity 
of  the  situation,  and  the  evil  effects  of  bad  example  when 
followed  by  impunity  in  so  small  and  inseparable  a  society, 
form  the  reason  and  the  excuse  for  giving  him  despotic  power.* 
For  the  use  that  he  makes  of  it,  however,  he  is  answerable  to 
that  same  law  from  which  he  derives  it ;  which  at  once  deter- 
mines the  limits  to  its  exercise,  and  reserves  for  the  courts  of 
justice  the  right  of  judging  afterwards  of  the  occasion,  and  the 
manner,  of  its  use.* 

His  authority,  given  him  for  the  purposes  of  safety  and  good 
government,  extends  to  the  passengers  also,  to  be  exerted  in 
that  degree  which  the  occasion  renders  necessary  for  the 
preservation  of  the  ship,  and  for  the  protection  of  his  rule  from 
contempt,  and  the  rest  of  the  passengers  from  wilful  annoyance.* 

But  it  is  to  the  crew  chieiS^y  that  reference  is  made  by  the 
law  in  providing  for  the  maintenance  of  discipline  in  the  ship. 
By  the  common  law,  all  the  mariners  on  board  ship  are  bound, 
and  by  their  agreement  for  service  promise,   to    obey  the 


>  Topham  v.  Braddick,  1  Taunt  572; 
White  V.  Lady  Lincoln,  8  Ves.  309; 
Lady  Ormond  v.  Hutchinson,  13  Ves. 
47,  63.  The  voucher  of  the  shipping 
master  is  evidence  to  the  owner  that 
the  payments  specified  therein  have 
been  made  by  the  master,  17  &  18  Vict. 
,  §175. 


2  17  &  18  Vict.  c.  104,  §  280-284. 

»  Ibid.  §  284. 

^  So  called,  per  Alderson,  B.,  Reg.  v, 
Legget%  8  C.  &  P.  191,  194. 

»  Ibid. 

«  King  V.  Franklin,  1  F.  &  F.  360 
Prendergast  v.  Ck)mpton,  8  C.  &  P.  454 
Boyce  v,  Bayliffe,  1  Camp.  60. 
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master's  commands  in  all  lawful  matters  relating  to  the  naviga- 
tion of  the  ship,  and  the  preseryation  of  good  order ;  his  power 
within  these  limits  being  despotic,  and  himself  responsible  for 
the  use  of  it  only  to  the  courts  of  the  country.  In  case  of 
disobedience  or  disorderly  conduct,  he  may  lawfully  correct 
them  in  a  reasonable  manner ;  the  English  law  likening  his 
authority  in  this  respect  to  that  of  a  parent  over  his  child,  or 
of  a  master  over  his  apprentice  or  scholar ;  ^  but  having,  by 
this  analogy,  indicated  the  humane  temper  and  the  dis- 
passionate view  with  which  the  master  is  to  act  on  such 
occasions,  it  wisely  abstains  from  attempting  more  on  so 
delicate  a  subject. 

"No  statutable  regulations,"  says  Lord  Stowell,'  ''exist 
upon  this  subject.  The  only  authorities  are  supplied  by  the 
decisions  of  the  courts  of  law,  actmg  upon  considerations  of 
necessity  and  just  discretion ;  and  upon  such  grounds  I  think 
the  following  rules  may  be  considered  as  sufficiently  estab- 
lished. In  the  first  place,  that  the  punishment  must  be 
applied  with  due  moderation.  It  is  asserted,  in  some  well- 
considered  books,  that  the  law  gives  the  same  authority  to  the 
captain  of  a  merchant  ship  to  chastise  his  mariners  for  mis- 
behaviour, as  a  master  possesses  over  his  apprentices ;  mean- 
ing, that  it  is  inherent  in  him,  upon  the  same  grounds  of 
necessity  and  sound  discretion  in  the  one  case  as  in  the  other ; 
not  certainly,  to  be  used  exactly  in  the  way  of  an  equal 
measure  of  punishment,  because  the  apprentice  is  generally  a 
youth  of  comparatively  tender  years,  and  whose  acts  of  mis- 
behaviour can  hardly  produce  the  same  destructive  conse- 
quences as  may  attend  the  negligence  of  the  mariner — an 
experienced  person,  of  confirmed  strength,  capable  of  sustain- 
ing a  severer  infliction  than  could  properly  be  inflicted  on  a 


^  Magister  nnUam  habet  jurisdic- 
tionem  ingentem  snarom  navium,  scd 
qaandam  tantum  oeconomicam  potesta- 
tem  vel  diflciplinam,  que  usque  ad 
lerem  cajitigationem,  pro  coiTigend& 
inaolentift  et  male  moratft  vita  seu 
lioentii  Dantamm  et  vectonun  ;  quem- 
admodmn  earn  tenet  pater  in  filios, 
magister  in  discipulos,  dominus  in 
servoa  rel  familiares, — Casaregis,  Disc. 


136,  no.  14 ;  see  Valin  on  the  French 
Ordinance,  vol.  i.  p.  449  ;  and  also  Ordi- 
nance of  Phillip  II.  (1563)— 2  Magens, 
19  ;  MoUoy,  bk.  ii.  c.  8,  §  12 ;  Watson 
V,  Christie,  2  B.  &  P.  224. 

3  The  Agincourt,  Mahon,  1  Hagg.  Ad. 
271,  272.  The  judgment  of  the  court 
in  this  case  is  replete  with  wisdom  and 
humanity. 
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stripling,  and  whose  acts,  even  of  negligence,  may  draw  after  them, 
consequences  fatal  to  all  the  lives  and  all  the  property  on  hoard. 

**  It  is  hardly  necessary  to  add  as  a  corollary,  that,  in  all 
cases  which  will  admit  of  the  delay  proper  for  inquiry,  due 
inquiry  should  precede  the  act  of  punishment ;  and  therefore, 
that  the  party  charged  should  have  the  benefit  of  that  rule  of 
universal  justice,  and  of  being  heard  in  his  own  defence.  A. 
punishment  inflicted  without  the  allowance  of  such  benefit  is 
in  itself  a  gross  violation  of  justice.' 

"  There  are  cases,  undoubtedly,  which  neither  require  nor 
admit  of  such  a  deliberate  procedure.  Such  are  cases  where 
the  criminal  facts  expose  themselves  to  general  notoriety,  by 
the  public  manner  in  which  they  are  committed,  or  where  the 
necessity  occurs  of  immediately  opposing  attempted  acts  of 
violence  by  a  prompt  reaction  of  lawful  force,  as  in  the 
disorders  of  a  commencing  mutiny.'  These  are  cases  that 
speak  for  themselves,  and  are  of  unavoidable  dispensation. 

''  It  may  be  matter  of  prudence,  but  it  is  not  matter  of  strict 
obligation  in  vessels  of  this  kind,  that  the  captain  should 
communicate  with  other  officers  of  the  vessel ;  nor  do  I  find 
that  any  particular  mode  or  instrument  of  punishment  has 
received  a  particular  recognition;  that  must  be  left  to  the 
common  usage  practised  in  such  cases,  and  to  the  humane 
discretion  of  the  person  who  has  the  right  of  commanding  its 
application." 
Master  not  The  master,  on  his  return  to  this  country,  may  be  called 

'^  upon  by  action  at  law,  to  answer  to  a  marmer,  who  has  been 

beaten  or  imprisoned  by  him,  or  by  his  order,  in  the  course  of 
a  voyage ;  and  for  the  justification  of  his  conduct,  he  should  be 
able  to  show  not  only  that  there  was  a  sufficient  cause  for 
chastisement,  but  also  that  the  chastisement  itself  was  reason- 
able and  moderate,  otherwise  the  mariner  may  recover  damages 
proportionate  to  the  injury  received.* 

'  See  per  Tindal,    C.J.,    Murray  v,  Fewson,  3  Hagg.  Ad.  846,  358 ;  Bing- 

Moutrie,  6  C.  &  P.  471.  ham  v.  Gamault,  Bull,  K  P.  17. 

*  Per  Sir  J.  Nicholl,  **if  W.  in  liquor         «  Aitkin  v,  Bedwell,  M.  &  M.  «8  ; 

held  up  Mb  fists  to  strike  his  captain,  Lamb  v.  Burnett,  1  Cr.  &  J.  291;  Murray 

it  is  so  near  an  act  of  mutiny  that  it  v.  Moutrie,  6  C.  &  P.  471.    To  an  action 

was  justifiable  at  once  to  quell  it  by  of  this  sort,  the  master    must  plead 

striking  the  first  blow ; "  The  Lima,  specially  that  the  plaintiff  committed 


.v.] 


AND  RESPONSIBILrrY  FOB  USE   OF  IT. 


185 


In  judging  of  the  cause,  it  is  clearly  the  right  of  the  master 
at  the  time,  and  the  duty  of  any  higher  tribunal  afterwards^ 
'*  to  look  back  and  to  see  whether  the  offence  for  which  the 
pnnishment  was  awarded  was  an  isolated  act,  or  a  continuation 
and  habit  of  misbehayiour/'  ^  At  the  same  time  the  master 
should  be  on  his  guard  lest  a  preconceived  opinion  of  the 
offender  blind  him  to  the  effects  of  disease,  and  betray  him 
into  punishing  in  the  patient  the  obduracy  of  his  malady  as  a 
habit  of  misbehayiour.  For  if  the  phenomena  were  such  as 
would  attract  the  attention  of  a  humane  and  reasonable  man, 
when  the  punishment  was  inflicted,  not  to  say  continued,  and 
death  ensues,  the  most  painful  consequences  known  to  our 
criminal  law  may  overtake  the  master.' 

"It  is  not  sufficient,"  says  Sir  M.  Foster,  "that  the  act 
upon  which  death  ensueth,  be  lawful  or  innocent ;  it  must  be 
done  in  a  proper  manner,  and  with  due  caution  to  prevent 
mischief.  Parents,  masters,  and  other  persons,  having 
authority  in  foro  domeatico,  may  give  reasonable  correction  to 
those  under  their  care;  and  if  death  ensueth  without  their 
fault,  it  will  be  no  more  than  accidental  death.  But  if  the 
correction  exceedeth  the  bounds  of  due  moderation,  either  in 
the  measure  of  it,  or  in  the  instrument  made  use  of  for  that 
purpose,  it  will  be  either  murder  or  manslaughter,  according  to 
the  circumstances  of  the  case.  If  with  a  cudgel  or  other  thing 
not  likely  to  kill,  though  improper  for  the  purpose  of  correc- 
tion, manslaughter.  If  with  a  dangerous  weapon,  likely  to  kill 
or  maim,  due  regard  being  always  had  to  the  age  and  strength 
of  the  party,  murder."  * 


such  a  particular  fault,  and  that  he 
corrected  him  moderately  for  it.  The 
plaintiff  bj  his  replication  may  either 
deny  the  cause  of  correction,  or,  ad- 
mitting the  cause,  may  insist  that  the 
correction  was  excessive.  If  the  master 
does  not  plead  his  justification  specially, 
he  will  not  be  entitled  to  give  in  evi- 
dence under  the  general  issue,  for  the 
purpose  of  mitigating  damages,  facts, 
which,  if  pleaded,  would  amount  to  a 
juadfication;  Watson  v.  Christie,  2 
Bos.  k  PolL  224  ;  Hannaford  v.  Hunn, 
2  C.  &  P.  148. 


But  the  sentence  of  a  court  martial 
is  not  conclusive  evidence  for  the  de- 
fendant in  an  action  of  this  kind,  if  it 
is  not  pleaded  as  an  estoppel,  and  it  is 
open  to  the  jury  to  inquire  into  the 
truth  of  the  charges,  Hannaford  v, 
Hunn,  2  C.  &  P.  148. 

1  Per  Lord  Stowell,  The  Lowther 
Castle,  Baker,  1  Hagg.  Ad.  884 ;  and 
see  his  valuable  observations  in  develop- 
ment of  this  view,  ibid. 

3  Per  Alderson,  B,,  Reg.  v,  Leggett, 
8  C.  &  P.  191,  194. 

»  Foster's  Crown  Law,  262. 
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The  master  should,  by  force,  restrain  the  commission  of 
great  crimes.  He  ought  to  secure  the  person  of  the  offender, 
and  have  him  brought  before  a  proper  tribunal  of  his  country;  * 
but  he  has  no  judicial  authority  to  punish  such  a  criminaL 


HIS  DUTT  TO  PRO-  Thc  commou  law  duty  of  the  master  to  provision  the  ship 
RiEs  AND  MEDi-  ^^^  uecessaHes  and  medicines,  sufficient  in  quantity,  and  of  a 
CINE8  OH  BOARD.  prQpgj.  quality,  giving  any  of  the  passengers  or  crew  a  corre- 
sponding right  of  action  in  case  of  damage  suffered  by 
them  through  his  neglect  of  this  duty,  is  now  more  definitely 
ascertained  by  statute  both  for  passengers '  and  seamen ; '  bat 
the  penalty  imposed  for  the  public  wrong  in  neglecting  that 
duty  does  not  supersede  the  common  law  right  to  recover 
damages  for  the  private  injury  sustained  in  consequence.* 
With  regard  to  seamen,  the  statute  has  gone  further,  and  fixed 
the  daily  allowance  in  money,  to  which  they  are  entitled  for  any 
period  during  which  the  provisions  served  out  have  been 
reduced  in  quantity,  unless  for  the  purposes  of  discipline,  or 
have  been  bad  in  quality,  and  unfit  for  use  ;*  and  this  right  of  the 
seamen  is  irrespective  of  any  question  of  tort  in  the  master.* 

stsoHARoi  OF  The  confidential  relation  between  a  master  and  his  owners, 

THi  MAST  R.       ^^^  ^^  importance  of  the  trust  committed  to  him,  leave  it 

probable  that  his  appointment  was  not  made,  except  upon 
deliberate  consideration  of  his  fitness  and  competency  for  the 
place  ;  and  it  is  not  reasonable,  therefore,  to  suppose  that  very 
slight  differences  should  be  the  occasion  of  his  dismissal ;  but 
if  this  result  is  inevitable,  the  owners  should  proceed  with  a 
careful  regard  to  the  agreement  between  them,  and  any  usages 
of  the  trade  s^i  the  port,  not  excluded  by  express  stipulation ; 
otherwise  the  master  may  recover  damages  against  them  for  a 
wrongful  dismissal. 

1  17&18  Vict.  c.  104,  §  268, 282, no.  2.         •  The  Josephine,  1  Swabey,  Ad.  152. 

'  18  &  19  Vict.  c.  119,  §  35,  43.  In  fact  it  must  be  viewed  as  a  question 

»  17  &  18  Vict.   c.  104,.  §  221,  223,  of  wages  merely  ;  and  it  does  not  ap- 

224,    225,    230  ;    Form    of   Articles,  pear  that  the  master  would  not  be  still 

AppcTidijc.  cirilly  responsible  for  injury  to  a  sea- 

*  Couch  V.  Steel,  3  E.  &  B.  402  ;  23  man  from  the  wrongful  supply  of  food  in 
L.  J.  (Q.  B.)  121,  S.  C.  ;  Young  v.  diminished  quantity,  or  of  deteriorated 
Fewson,  8  C.  &  P.  65.  quality. 

*  17  &  18  Vict.  c.  104,  §  223. 
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But  the  public  have  so  direct  an  interest  in  the  proper 
dischai^e  of  his  functions,  that  parliament  have  entrusted  a 
power  to  remove  him  and  appoint  a  successor  to  any  court 
within  Her  Majesty's  dominions  exercising  Admiralty  jurisdic- 
tion, or  a  naval  court  on  the  high  seas,  or  anywhere  abroad,  to 
be  summoned  by  the  o£G[cer  in  command  of  one  of  Her 
Majesty's  ships  on  any  foreign  station,  or  in  the  absence  of 
such  officer,  by  any  consular  officer.^  The  removal  of  the 
lOBster  must  appear  to  the  satisfaction  of  such  Admiralty 
Court,  upon  evidence  given  on  oath,  to  be  necessary ; '  but  this 
necessity  to  justify  the  exercise  of  such  a  power  by  a  naval 
court,  must,  in  their  unanimous  opinion,  be  such,  that  the 
safeiy  of  the  ship  or  crew,  or  the  interest  of  the  owner, 
absolutely  requires  it.' 

Such  court,  exercising  Admiralty  jurisdiction,  may  be  set  in 
motion  in  this  case  by  application  from  the  owner,  or  the  part- 
owner,  or  consignee,  or  the  agent  of  the  owner,  or  any  certifi- 
cated mate,  or  one-third  or  more  of  the  crew  of  the  ship.*  A 
naval  court  may  be  lawfully  summoned  together,  if  it  appear  to 
the  officer,  upon,  or  in  the  absence  of,  application  from  any 
other,  that  such  investigation  is  requisite.*  But  the  appoint- 
ment of  his  successor  must  be  with  the  consent  of  the  owner  or 
his  agent,  or  of  the  consignee  of  the  ship,  if  any  such  there 
be  then  at  the  place,^  or  within  the  jurisdiction  of  the  court/ 

If  the  master  is  thus  superseded,  or  quits  the  ship  in  the 
course  of  the  voyage,  he  is  bound  under  a  penalty  not  exceed- 
ing lOOZ.  to  deliver  up  to  his  successor  the  various  documents 
relating  to  the  navigation  of  the  ship  and  to  the  crew  thereof; 
and  the  successor  to  enter  a  list  of  the  documents  so  received 
in  the  official  log.' 

These  sections  of  the  statute  appear  to  contemplate  cases  of 
exigent  necessity  aflfecting  private  interests.  But  touching  the 
qualifications  of  any  person  for  the  place  of  master  or  mate,  and 
apart  from  any  actual  appointment  or  immediate  instance  of 

*  17  &  18  Vict.  c.  104,  §  240,  263.  word  consignee  only,  but  I  apprehend 
3  Jbid.  §  240.  it  does  not  exclude  the  others  named  in 
»  Ihid.  §  268.  §  240. 

*  Ibid.  §  240.  7  Ibid.  §  240. 
»  Ihid,  §  260.  '  Ihid,  §  259. 

*  Vnd.  §  268,  this  section  uses  the 
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incompetency  or  misconduct  therein,  it  is  important  that  the 
certificates,  given  by  the  proper  authorities,  should  be  trust- 
worthy vouchers  of  fitness ;  and  therefore  it  is  provided  that 
if  the  Board  of  Trade,  or  any  local  Marine  Board,  has  reason 
to  believe  that  any  master  or  mate  is,  from  incompetency  or 
misconduct,  unfit  to  discharge  his  duties,  an  investigation  may 
be  had,  and  if  he  is  reported  to  be  incompetent,  or  to  have 
been  guilty  of  any  gross  act  of  misconduct,  drunkenness,  or 
tyranny ;  or  if,  upon  investigation  conducted  under  the  provi- 
sions in  the  Eighth  part  of  the  Merchant  Shipping  Act,  or 
made  by  a  Naval  Court  constituted  under  that  Act,  it  is  reported 
that  the  loss,  or  abandonment  of,  or  serious  damage  to  any 
ship,  or  loss  of  life,  has  been  caused  by  his  wrongful  act  or 
default;  or  if  upon  investigation  made  by  any  tribunal 
authorised,  or  hereafter  to  be  authorised,  by  the  Legislative 
authority  in  any  British  possession,  such  a  report  is  made  of 
him ;  or  if  he  is  superseded  by  the  order  of  any  Admiralty 
Court  or  such  naval  court ;  or  if  he  is  shown  to  have  been  con- 
victed of  any  offence ; — the  Board  of  Trade  may  suspend  or 
cancel  his  certificate.' 


HIS  WAOBS  AND 
I>I6BnB8SMBHT8. 

— Kiaen  amd 
EUIIDIIS  roB. 


For  his  disbursements  made,  or  obligations  undertaken  at 
home  or  abroad  on  account  of  the  ship,  the  master  has  no  lien 
upon  the  ship  or  freight ;  and  his  remedy  is  against  the  owners 
personally  at  common  law  or  in  equity.' 

In  respect  of  his  wages,  he  long  differed  from  the  common 
seaman  as  to  the  right  thereto,  and  the  remedy  for  them.  The 
master's  right  to  wages  never  was  dependent  on  the  earning  of 
freight ; '  he  had  no  lien  on  the  ship  or  freight  for  them,  and, 
therefore,  no  remedy  in  the  Court  of  Admiralty;*  but  he 
always  could,  and  still  may,  insure  them,*  which  no  inferior 
officer  and  no  seaman  can  do.' 


>  17  &  18  Vict  c.  104,  f  241,  242. 

'  Wilkins  r.  Carmichael,  1  Doug. 
101 ;  Hussey  v.  Christie,  9  East,  426  ; 
Smith  V,  Rummer,  1  6.  &  Aid.  575  ; 
Bristow  V.  Whitmore,  28  L.  J.  (Ch.) 
801 ;  Alexander  v.  Simms,  24  L.  J. 
(Ch.)  618.  But  Lord  Eldon  in  Hussey  v. 
Chriatie,  18  Yes.  594,  seems  to  have 


arriyed  at  a  different  conclusion. 

»  Hawkins  v.  Twizell,  5  £.  &  B.  883. 

<  Smith  V.  Plummer,    1   B.  &  Aid. 
575,  and  cases  in  n.  ^  supra. 

*  King  V.   Glover,  2  B.  &  P.  N.  R. 
206. 

•  Webster  v.  De  Tastet,  7  T.  R  157; 
post — Wages  of  Seamen, 
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By  statute,  however,  he  now  has,  so  far  as  the  case  permits, 
the  same  rights,  liens,  and  remedies,  for  the  recovery  of  his 
wages  as  the  ordinary  seaman  has  by  virtue  of  any  custom^ 
law,  or  the  Merchant  Shipping  Act.*  The  Kens  referred  to 
being  maritime  liens,  and  not  lost  by  loss  of  possession,  there 
is  no  ground  in  this  for  the  master's  refusing  to  quit  the  ship 
on  being  superseded,  and  none  of  that  inconvenience  will 
follow  which  was  sometimes  pointed  to  at  common  law  as  the 
reason  for  the  law  being  what  it  formerly  was.* 

If  the  master  proceed  to  enforce  his  lien  for  wages  in  the 
Court  of  Admiralty,  he  must  confine  his  claim  to  the  full 
amount  of  the  wages  due,  without,  in  the  first  instance,  enter- 
ing into  any  account  between  himself  and  the  owners ;  and  the 
latter  may  then  either  pay  the  claim  as  made,  or,  by  pleading  a 
set-off,  incur  the  risk  of  opening  the  whole  account  between 
themselves  and  the  master ;  for  the  Court  of  Admiralty  having 
jurisdiction,  will  not  concede  an  unfair  advantage  to  either 
side,  but  will  strike  the  balance  upon  a  full  statement  of 
the  general  account  between  them.*  Mortgagees  in  possession 
are  in  the  position  of  owners,  and  liable  to  the  same  risk; 
but  where  a  sum  of  601.  had  been  paid  on  account  of  wages 
after  they  had  taken  possession  of  the  ship,  it  was  held 
that  this  might  be  set  off  by  the  mortgagees  without  opening 
as  against  them  the  general  account  between  the  master  and 
the  owners.* 


We  come  now  to  consider  the  contracts,  rights,  and  duties  of  The  Sbamsv. 
seamen.  This  meritorious  class  of  Her  Majesty's  subjects,  so 
essential  to  the  power  and  prosperity  of  this  country,  long 
have  been  favoured  objects  with  the  British  Parliament ;  and 
still  in  every  later  enactment  alike  their  merits  and  their  need 
continue  to  be  acknowledged,  by  the  accumulation  of  guards 
and  protection  in  addition  to  those  with  which  they  were 
already  surrounded. 

'  17  A  18  Vict.  c.  104,  §  191.    See  »  17  &  18  Vict.  c.  104,  §  191 ;  The 

Mariner^  Wages,  post,  p.  228.  Caledonia,  1  Swab.  Ad.  17  ;  The  Olive, 

8  Per  Lord  Mansfield,  in  Wilkins  v.  1  id.  292  ;  The  Arab,  6  Jur.  N.  S.  617. 

Gannichftel,  1  Dong.  101,  105.  *  The  Caledonia,  mpra. 
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HiRiira  or  sba-        gy  ^he  existing  statute,  the  use  of  authorised  shipping- 

MBH  AKD  BIND-  ./  O  ^  ^  ^       rr       O 

iNQ  APPKBHTicKs.  luasters,  introduced  by  the  8  &  9  Vict.  c.  116,  is  continued  for 

the  purpose  of  facilitating  the  engagement  and  discharge  of 
seamen,  furthering  in  every  reasonable  way  their  interests  and 
the  honest  intentions  of  owners  and  masters,  and  of  standing 
between  dishonest  designs  and  their  accomplishment  on  either 
side.  The  functions  of  these  officers  are  necessarily  guarded 
by  severe  penalties  on  any  who  should  usurp  them,  and  on  all 
others  that  shall  employ  or  use  the  services  of  such  offenders/ 

The  hiring  of  seamen  by  the  master  of  any  British  foreign- 
going  ship  must  be  transacted  before  such  a  shipping-master, 
or  in  foreign  ports  before  a  consular  officer,'  who  is  required  in 
that  case  to  read  over  and  explain  the  agreement  to  the  seamen, 
and  afterwards  to  attest  the  signature  of  each  seaman,  written, 
as  it  must  be,  in  his  presence. 

Becourse  to  a  shipping-master,  either  for  hiring  or  discharge 
of  the  seamen,  is  not  compulsory  on  home  trade  ships ;  but 
still  in  that  case  also  the  agreement  for  hiring  must  be  read 
over  and  explained,  and  the  signature  of  each  seaman  must  be 
put  to  it  in  the  presence  of,  and  be  attested  by,  a  witness ;  * 
and  such  agreement  is  not  invalid,  though  it  be  for  a  specified 
service  on  board  two  or  more  vessels,  if  they  are  expressly  named, 
and  belong  to  the  same  owners ;  but  the  transfer  of  the  seaman 
in  that  case  from  one  ship  to  another  does  not  entitle  him  after- 
wards to  stipulate  for,  or  the  master  to  promise,  higher  wages.* 

The  shipping-master,  if  applied  to,  is  required  to  be  aiding 
in  the  apprenticing  of  boys  to  the  mercantile  marine  service  ;  * 
the  necessary  indenture,  exempt  from  stamp  duty,*  is  to  be  in 
duplicate ;  and  one  part  to  be  left  with  a  shipping-master,  or 
the  Begistrar-General  of  seamen,  in  order  to  be  recorded, 
together  with  any  subsequent  assignment  or  cancellation  thereof 
or  death  or  desertion  thereunder.' 

In  the  case  of  union  or  parish  apprentices,  tiie  indenture 

1  17  &  18  Vict.  c.  104,  §  147.  prentices,  by  Mr.  W.  S.  Lindsay,  M.P., 

2  Ibid.  §  160,  170,  163.  in  his  speech  before  the  House  of  Com- 

3  Ibid.  155,  156.  mons,  1  March,  1859  ;  Hansard's  Deb. 

*  Ibid.  §  156 ;  Frazer  v.  Hatton,  2      8d.  ser.  vol.  162,  p.  1068,  1072. 

C.  B.  K  S.  612.  «  17  &  18  Vict.  c.  104,  §  9  ;  6  &  6 

*  See  a  review  of  our  previous  policy     W.  4,  c.  19,  §  36. 

and  its  results  with  regard  to  sea  ap-         "^  VI  klB  Vict,  c  104,  §  141,  143. 
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mast  be  executed,  by  the  boy  and  the  person  to  whom  he  is 
bound,  in  the  presence  of,  and  be  attested  by,  two  justices  of 
the  peace,  present  together,  and  acting  within  their  jurisdiction 
(for  it  is  a  judicial  act),  and  appearing  so  to  be  by  the  attesta- 
tion ;'  but  such  justices  are  first  to  ascertain  that  the  boy 
consents,  is  twelve  years  of  age,  and  of  sufficient  health  and 
strength  for  the  service,  and  that  the  master,  to  whom  he  is 
to  be  bound,  is  a  proper  person  for  the  purpose.*  Subject  to 
these  conditions,  such  apprenticeships  are  governed  by  the  rules 
and  regulations  applicable  to  pauper  apprenticeships  generally, 
when  made  in  Great  Britain,'  but  when  made  in  Ireland, 
special  rules  are  expressly  enacted  with  regard  to  them/ 

The  hiring  of  seamen  must  be  by  written  agreement,  requir*  Agreement  i 
ing  no  stamp,'  in  the  form  issued  by  the  Board  of  Trade,  for  ^^*^°8' 
all  ships,  except  ships  of  less  than   eighty  tons  registered 
tonnage,   exclusively  engaged   in  the  coasting  trade  of  the 
United  Elingdom.'      The   agreement   being  in  writing,  it  is  ^^i^  ^f  j^ 
nevertheless  enacted  that  a  seaman  may  prove  the  contents  of  ^®'^^- 
it,  or  otherwise  support  his  case,  before  any  court  of  justice, 
inthout  producing,  or  giving  notice  to  produce,  it;^  and  it  is 
besides  enacted,  that  any  erasure,  interlineation,  or  alteration 
therein,  not  proved  to  have  been  made  with  the  consent  of  all 
the  persons  interested  in  such  change,  by  the  written  attesta- 
tion (if  made  in  Her  Majesty's  dominions)  of  some  shipping- 
master,  justice,  officer  of  customs,  or  other  public  functionary, 
or  (if  made  out  of  Her  Majesty's  dominions)  of  a  British  con- 
sular officer,  or  where  there  is  no  such  officer,  of  two  respect- 
able British  merchants,  is  wholly  inoperative.'    Two  of  the 


M7  ft  18  Vict  c  104,  §  142  ;  Reg.  v. 
Totnees,  11  Q.  B,  80  ;  18  L.  J.  (M.  C.) 
46  S.  C.  ;  Bex  v.  Hamstall  Ridware, 
8  T.  R.  880. 

M7  ft  18  Vict.  c.  104,  §  142. 

»  43  Elis.  c.  2  ;  51  Geo.  3,  c.  80  ;  54 
Geo.  3,  c.  107  ;  56  Geo.  3,  c.  139  ; 
8  ft  4  W.  4,  c.  63  ;  7  ft  8  Vict.  c.  101. 
See  Archbold's  Poor  Laws — Binding 
Parith  Apprentices. 

•  17  ft  18  Vict.  c.  104,  §  144. 

•  Ihid.  §  9. 

•  Ibid.  §  149,  8,  9 ;  anU,  p.  177,  n.  \ 


M7  ft  18  Vict.  c.  104,  §  165.  But 
he  is  not  therefore  entitled  to  give  evi- 
dence of  anything  not  contained  in  the 
agreement,  so  as  to  recover,  e.g.,  a 
perquisite  which  was  customary  in  the 
trade,  or  a  higher  rate  of  wages  on  a 
contemporary  verbal  promise  ;  Wliite  v. 
WUson,  2  B.  ft  P.  116 ;  The  Isabella, 
Brand,  2  C.  Rob.  Ad.  241  ;  Elsworth  v. 
Woolmore,  5  Esp.  84.  The  principle 
of  these  cases  is  not  affected  by  Clutter- 
buck  V.  Coffin,  3  M.  ft  G.  842. 

8  17&18Vict.c.  104,  §163.  Additions 
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Agreement. 


established  rales  of  the  common  law,  the  rale  of  best  eyidence 
with  regard  to  written  instroments/  and  the  rale  which  makeB 
any  contract  void  that  is  altered  in  a  material  part  without  the 
consent  of  all  the  contracting  parties,'  both  rules  being  still  of 
force  with  regard  to  all  the  rest  of  the  community,  have  thus 
been  abrogated  with  regard  to  seamen,  a  class  of  men,  says 
Lord  Stowell,  "  on  all  accounts  requiring  protection,  even 
against  themselves."  A  generous  equity,  exercised  by  the 
Court  of  Admiralty,  among  other  things,  over  such  altered 
contracts,  had  till  now  efifected  the  same  purpose  ;*  but  the 
written  attestation  required  by  the  statute  to  alterations  was 
still  a  necessary  precaution  to  save  the  prior  interposition  of 
the  shipping-master  from  being  afterwards  rendered  illusory 
and  worthless. 

If  the  agreement  is  not  in  writing,  or  not  in  the  authorised 
form,  it  seems,  nevertheless,  to  be  binding  and  provable  in 
favour  of  the  seaman,^  but  inadmissible  in  evidence  for  the 
owners  or  the  master  against  him.* 

The  agreement*  is  to  contain  the  following  particulars : — 
(1.)  The  nature,  and,  as  far  as  practicable,  the  duration  of  the 
intended  voyage  or  engagement ;  (2.)  The  number  and  descrip- 
tion of  the  crew,  specifying  how  many  are  engaged  as  sailors ; 
(3.)  The  time  at  which  each  seaman  is  to  be  on  board  or  to 
begin  work ;  (4.)  The  capacity  in  which  each  seaman  is  to 
serve ;  (5.)  The  amount  of  wages  that  each  seaman  is  to 
receive ;  (6.)  A  scale  of  the  provisions  which  are  to  be  furnished 
to  each  seaman ;  (7.)  Any  regulations  as  to  conduct  on  board, 
and  as  to  fines,  short  allowaBce  of  provisions,  or  other  lawful 


to  the  articles  in  shipping  substitutes 
or  new  hands  engaged  after  the  first 
departure  of  the  ship  are  excepted. 
IbuL 

>  The  Queen's  case,  2  B.  &  B.  289  ; 
Vincent  v.  Cole,  M.  &M.  268;  Strother 
V.  Barr,  5  Bing.  161 ;   1  Taylor,  Ev. 

840. 
'  Davidson  v.  Cooper,  (in  error)  13 

M.  &  W.  848  ;  Pigot's  case,  11  Co.  27  ; 
Com.  Dig.  •*Fait"(F.  I.). 

»  The  Minerva,  Bell,  1  Hagg.  Ad. 
847  ;  and  see  the  observations  of  Lord 
Stowell,  ihid,  866,  867. 


*  Ridley  v.  The  Pljrmouth  Baking 
Company,  2  Exch.  711. 

»  17  &  18  Vict.  c.  104,  S  » ;  and  ther« 
is  a  penalty  besides^  ibid,  §  10 ;  and 
see  §  167. 

•  17  &  18  Vict  c.  104,  §  149.  Any 
agreement  by  a  seaman  in  this  country 
for  service  on  board  a  foreign  ship,  and 
any  remedy  for  breach  of  it,  is  still 
governed  by  the  common  law ;  but 
such  an  agreement  is  not  bad  for  not 
being  stamped  ;  Wilson  v,  Zulueta^  14 
Q.  B.  406. 


v.; 
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punishments  for  misconduct,  which  have  heen  sanctioned  hy 
the  Board  of  Trade  as  regulations  proper  to  be  adopted,  and 
which  the  parties  agree  to  adopt.  This  agreement,  although 
contained  in  one  document,  is  with  the  crew  severallj,  and  the 
rights  and  obligations  of  the  seamen  under  it  are  in  severalty, 
and  not  joint.' 

In  the  first  of  these  particulars,  appears  the  consideration  Deflonption  of 
'which  the  mariner  is  to  give  ;  and  in  the  fifth  the  remuneration 
•which  he  is  to  receive ;  both  of  them  cardinal  points  in  the 
ship's  articles,  on  which  Lord  Stowell  was  occasionally  obliged 
to  interpose  for  the  protection  of  the  seaman  against  the 
fraudulent  devices  of  dishonesty.'  A  definite  statement  of  the 
intended  voyage,  modified  only  by  the  exigencies  of  commerce, 
is  indispensable  to  a  binding  agreement.  It  is  not  bad  for  being 
in  the  alternative.'  But  such  additions  as  these — "  or  elsewhere  "  * 
— "  to  any  port  or  ports  in  Europe  " — and  the  like,  are  unreason- 
able and  most  suspicious,  and  incapable  of  being  enforced  against 
the  seamen,  except  in  a  very  restricted  sense.  In  the  following 
cases,  therefore,  after  the  ship  had  reached  a  certain  point  in 
her  course,  the  refusal  of  the  seamen  to  serve  longer  did  not 
operate  a  forfeiture  of  the  wages  already  earned.  In  the  first*  the 
voyage  was  ''  to  go  to  Van  Diemen's  Land  vid  Cork  and  else- 
where, and  back  to  London,''  and  the  ship,  after  sailing  to  Sydney, 
and  thence  to  Batavia,  had  arrived  in  the  Downs,  when  the  sailors 
refused  to  go  with  her  to  Holland ;  in  the  second'  it  was  '*  from 
London  to  Batavia,  the  East  India  Seas,  or  elsewhere,  and 
until  the  final  arrival  at  any  port  or  ports  in  Europe,"  and 
the  ship  on  her  return  had  reached  Cowes,  when  the  seamen 
refused  to  carry  her  to  a  port  in  Holland ;  and  in  the  third'  it 
was  "  from  the  port  of  London  to  Swan  River,  West  Australia, 


'  See  Form  of  Articles  in  Appendix. 
Frazer  v,  Hatton,  2  C.  B.  N.  8.  612  ; 
Beecbam  v.  Smith,  27  L.  J.  (Q.  B.)  257. 

s  See  The  Minerva,  Bell,  1  Hagg.  Ad. 
S47  ;  The  Geoi^e  Home,  Young,  1  id. 
870  ;  The  Prince  Frederick,  Hart,  2 
Hagg.  Ad.  894. 

»  Frazer  v.  Hatton,  2  C.  B.  N.  S. 
£12. 

*  "  They  are  no  description  of  a  voy- 
age ;  they  are  an  onlimited  description  of 


the  navigable  globe,  a  universal  alibi 
for  the  whole  world,  indefinite  other- 
wise both  in  space  and  time ;"  per  Lord 
Stowell,  The  Minerva,  1  Hagg.  Ad. 
361, 

•  The  Countess  of  Harcourt,  Bunn, 
1  Hagg.  Ad.  248. 

•  The  Geoige  Home,  Young,  1  Hagg. 
Ad.  370. 

'  The  Westmoreland,   Brigstock,    1 
W.  Rob.  Ad.  218. 
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from  thence  to  any  port  or  place  in  the  Indian  or  China  Seas, 
and  during  her  stay  and  trade  there,  until  her  return  to  a  port 
of  discharge  in  Great  Britain  or  Continent  of  Europe  (in 
either  case  the  voyage  to  end  in  Great  Britain),  and  term  of 
time  not  to  exceed  three  years/'  and  the  ship  had  arrived  at 
Cowes  on  her  return,  when  the  crew  refused  to  proceed  to 
Holland,-«-aad  in  this  case,  notwithstanding  the  limitation  as 
to  time,  they  were  sustained,  as  they  were  in  the  other  two,  in 
their  refusal  to  proceed.  Where  the  contract  was  for  a  voyage 
to  New  South  Wales  and  India  or  elsewhere,  and  to  return  to 
a  port  in  Europe,  Lord  Stowell  said  the  words  "  or  elsewhere,*' 
were  not  to  be  taken  in  that  indefinite  latitude  in  which  they 
were  expressed,  but  must  receive  a  reasonable  construction, 
and  a  limitation,  extended  or  narrowed,  according  to  the  situa- 
tion of  the  primary  port  of  destination,  and  did  not  authorise 
the  master  to  carry  the  seamen  from  Port  Jackson  to  New 
Zealand,  thence  to  Valparaiso,  and  Lima,  and  Otaheite ;  back 
to  Sydney  Cove,  and  thence  to  Calcutta.^ 
Nev  Bztenaioiii.  It  seems  to  foUow  that  if  the  master  deviate  from  the  speci- 
fied voyage  into  a  new  extension,  the  seamen  are  not  bound, 
unless  by  a  new  agreement,  with  regard  thereto ;'  and  that  in 
judging  whether  it  is  such  a  deviation,  general  terms  must  be 
understood  in  a  modified  sense  in  relation  to  the  voyage  speci- 
fically described  in  the  articles.  In  the  absence  of  any  express 
agreement,  if  the  extended  voyage  is  accomplished,  the  addi- 
tional remuneration  due,  would  probably  be  determined  under 
ordinary  circumstances  on  the  same  scale  as  the  rest  of  the 
voyage ;  this  is  the  express  provision  made  for  such  a  case  in 
the  Code  de  Commerce.* 

Where  a  foreign-going  ship  is  in  the  habit  of  making  short 
voyages,  of  less  duration  than  six  months,  it  is  permitted  to 
make  running  agreements  with  the  seamen  to  extend  over  two 
or  more  voyages,  but  so  always  that  such  agreement  does  not 
extend  beyond  the  next  following  30tii  of  June  or  31st  of 
December  respectively,  or  the  first  arrival,  after  such  date,  of 
the  ship  at  her  port  of  destination  in  the  United  Kingdom. 
The  master  in   such  a  case  is  bound,  at  the  end  of  every 

1  The  Minerva,  Bell,  1  Hagg.  Ad.  347.      2  Dods.  408. 

«  Ibid.  862,   363  ;    The   Elisabeth,         »  Code  de  Com.  art.  255. 
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voyage,  to  discharge,  before  the  shipping-master,  such  seamen 
as  are  entitled  thereto,  and  to  indorse  the  agreement  with  a 
memorandum  of  that  fact,  or  that  no  discharges  or  engage- 
ments  hare  been  or  are  intended  to  be  made.' 

£7  the  second  particular,  the  seaman,  before  signing  articles,  Number  of 
is  enabled  to  judge  whether  the  manning  of  the  ship  is  suffi- 
cient ;  and  although,  by  the  fifth,  he  undertakes,  for  a  specific 
amount  or  rate  of  wages,  to  navigate  the  ship  in  a  specified 
capacity  to  the  terminus  named  in  the  contract,  and  is  there- 
fore incapable   of  enforcing   any   subsequent   stipulation  for 
increased  wages  for  performing  the  same   duties,'  it  by  no 
means  follows  that  there  may  not  be  such  a  change  of  circum- 
stances as  would  entitle  him,  in  view  of  the  second  particular, 
to  enter  into  a  new  contract  binding  upon  the  owners.  Accord- 
ingly, where  a  vessel  sailed  from  Liverpool,  with  thirty-six  of 
a  crew,  and  while  she  lay  at  Port  Phillip,  that  number  was  when  ledaoed 
diminished  to  nineteen,  of  whom  only  five  were  able  seamen,  ^j^^^T*^ 
and  the  master  was  unable  to  procure  additional  hands,  he  Agreement. 
agreed  with  the  five  able  seamen  for  an  increase  of  wages,  if 
they  would  continue  to  navigate  the  ship  with  this  diminished 
crew.     The  validity  of  this  contract  being  contested,  the  Court 
of  Queen's  Bench  were  unanimously  of  opinion,  on  the  jury 
finding  that  it  was  unreasonable  for  a  vessel  of  1045  tons  to 
proceed  to  sea  with  a  crew  of  only  nineteen  hands,  that  the 
verdict  for  the  plaintiff  ought  to  stand.'    Lord  Campbell,  C.  J., 
on  that  occasion  said : — '^  I  am  most  anxious  that  it  should  be 
understood  that  I  found  my  opinion  on  the  answers  of  the  jury- 
to  the  third  question  ;*  for,  but  for  that  answer,  I  should  have  . 
held  that  the  undertaking  was  not   binding  on  the  captain. 
The  substance  of  the  answer  I  consider  to  be  this,  that  the 
ship  was  so  short-handed  at  Port  Phillip  that  it  would  have 
been  dangerous  to  life  to  proceed  on  the  voyage  to  Bombay 
with   such  a  crew ;    that  is,  so  dangerous  to  life  that  the 
plaintiff  and  the  other  seamen  were  not  bound  to  re-embark 

J  17  &  18  Vict.  c.  104,  §  151,   152,  2  Camp.  817. 

158,  161  no.  2.  '  Hartley  v,  Ponsonby,  26  L.  J.  (Q.B.) 

*  Frazer    r.   Hatton,   2  C.  B.  N.  S.  822,  824  ;  7  E.  &  B.  872,  S.  C. 

512 ;  Harris  v.  Carter,  3  E.  &  B.  659  ;  <  "That  it  was  nnreasonable  for  s 

23  L.J.  (Q.  B.)  295,  S.  C;  Harris  r.  vessel  of   1045  tons,"  &c.,  as  stated 

Watson,  Peake,  72 ;  Still  -».  Myrick,      above. 
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under  their  articles.  If  there  had  been  merely  additional 
labour,  and  the  voyage  dangerous  to  life  from  this  excess  only, 
I  should  have  thought  that  the  new  contract  was  not  binding 
on  the  master,  any  more  than  on  the  owners.  But  I  think  that 
we  must  take  it,  from  the  finding,  that  the  plaintiff  and  the 
remaining  crew  were  not  bound  under  these  articles  to  proceed 
on  the  voyage,  and  so  were  free  men,  and  at  liberty  to  make  a 
fresh  bargain.  There  was  therefore  no  coercion  according  io 
that  finding  of  the  jury,  and  there  was  also  consideration  for 
the  promise  of  the  master ;  for  ex  hypothesi  the  plaintiff  and 
the  other  seamen  were  not  bound  to  go  on  board  for  the  voyage 
to  Bombay,  and  therefore,  in  consideration  of  their  voluntarily 
undertaking  the  risk,  the  master  voluntarily  undertook  to  pay 
them  the  extra  sum  of  40Z.  each.  There  was  therefore  a 
voluntary  agreement  on  good  consideration,  and  that  amounts 
to  a  verdict  for  the  plaintiff."' 

^me  from  which       The  third  particular,  by  fixing  the  time  for  the  seamen  to 

be  on  board  or  begin  work,  ascertains  the  period  when  wages 
begin  to  count,  unless  he  actually  commences  work  earlier,  and 
then  this  latter  is  the  time  from  which  wages  are  to  run.' 

Amoimt  of  But  the   amount  of  his  wages,  though  fixed  by  the  fifth 

be  Induced.         particular,  is  liable  to  be  diminished  under  the  fourth,  if  it 

should  turn  out  that  he  is  not  qualified  to  serve  in  the  capacity 
for  which  he  contracted.  The  important  rights  and  liabilities 
ascertained  by  the  sixth  and  seventh  particulars  of  this  agree* 
ment,  relating  to  diet  and  discipline,  will  come  to  be  discussed 
in  their  order  hereafter. 

AUotmc-BtNoftes.       The  seaman  may  stipulate  for  an  allotment  of  his  wages» 

payable  to  certain  persons,  in  fixed  instalments,  at  particular 
times  ;  but  it  seems  that  for  the  allotment  note  to  be  valid,  it 
must  be  in  the  form  sanctioned  by  the  Board  of  Trade,  and 
that  the  stipulation  for  it  be  inserted  in  the  ship's  articles, 
stating  the  amount  and  times  of  payment.*  But  this  being  no 
contract  with  the  allottee  in  whose  favour  the  note  is  made,^ 
the  statute  gives  a  right  of  recovery  on  it,  either  in  the  County 

*  See     also   per    Dr.    Lushington,  »  Ibid,  §  168  ;  and  see  form  of  note. 

The  Araminta,   18  Jur.  793  ;  j)er  Lord  Appendix. 

Campbell,  Harris  v.  Carter,  3  E.  &  B.  *  Crowe  v,   Kogere,    Stiange,    592  ; 

^6^»  Bourne  v.  Mason,  1  Vent.  6  ;  Price  r. 

M7  &  18  Vict,  c  104,  §  181.  Easton,  4  B.  &  Ad.  433. 
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Court,  or  in  the  summaiy  way  hereafter  mentioned,  to  any  of 
the  following  parties,  viz.,  the  wife,  or  the  father  or  mother,  or 
the  grandfather  or  grandmother,  or  any  child  or  grandchild,  or 
any  brother  or  sister  of  the  seaman  ;  and  of  course  any  other 
person  than  those  here  described,  though  the  payee  of  such  a 
note,  cannot  put  it  in  suit.*  For  the  same  reason,  considera- 
tion not  being  provable,  is,  by  the  statute,  not  necessary  to  be 
proved,  the  only  evidence  required  being  that  the  plaintiff  is 
the  allottee  named  in  the  note,'  and  that  it  was  given  by  the 
owner,  master,  or  an  authorised  agent  of  the  owner. 

It  is  for  the  defendant  to  show,  either  that  the  seaman  is 
disentitled  to  wages,  or  that  the  plaintiff  is,  by  subsequent 
events,  disentitled  to  recover.  The  wife  has  no  authority  at 
common  law  to  contract  in  her  husband's  name  for  necessaries, 
if  she  is  living  away  from  his  home  and  guilty  of  adultery,*  or 
if  she  elopes  from  him,  although  without  any  act  of  unchastity 
ensuing ;  *  and  the  statute,  by  analogy  to  this,  provides  that« 
"  if  she  deserts  her  children,  or  so  misconducts  herself  as  to  be 
undeserving  of  support  from  her  husband,  she  shall  thereupon 
forfeit  all  right  to  further  payments  "  on  the  note.^ 

The  seaman  is  presumed  to  be  duly  earning  his  wages,  unless 
the  contrary  is  shown  to  the  satisfaction  of  the  Court,  either 
by  the  official  statement  of  the  change  in  the  crew  caused  by 
his  absence,  made  and  signed  by  the  master  in  accordance  with 
the  Merchant  Shipping  Act;*  or  by  a  duly  certified  copy  of 


1  17  A;  18  Vict,  c  104,  §  169  ;  and 
dee  anUy  p.  196,  n.  **. 

'  If  the  wife  is  the  plaintiff,  the 
mamage  ia  protable  by  parol,  althongh 
registered,  ETans  v.  Morgan,  2  Gr.  &  J. 
453;  IL  V.  AUison,  H.  &  R.  109  ; 
Haniaon  v.  The  Corp.  of  Sonthampton, 
22  L.  J.  (Gh.)  722.  Yet  the  foUoWing 
note  is  appended  to  the  printed  form  of 
the  note  issued  by  the  Board  of  Trad6  : 
— "  In  case  of  a  wife  the  marriage  cer- 
tificate most  be  produced,  if  required, 
when  payment  is  demanded."  Unless 
this  be  a  way  of  saying  that  evidence 
of  the  marriage  must  be  given  if  de- 
manded, the  authority  of  it  for  anything 
further  may  be  doubted. 

'  See    Hetherington  v.  Graham,    6 


Bing.  135  ;  Morris  v.  Martin,  Str.  647, 
706  ;  Hardie  v.  Grant,  8  C.  &  P.  512 
Govier    v.    Hancock,     6  T.    R   603 
Robinson  v,   Greinold,    1  Salk.    119 
Smout  V,  Ilbery,  10  M.  &  W.  1. 

*  Manby  v.  Scott,  1  SicL  109 ;  2 
Smith's  L.  C.  341,  S.  C. 

»  17  &  18  Vict*  c.  104,  §  169.  If 
Smout  V.  Ilbery,  10  M.  &  W.  1,  is  still 
law,  the  case  of  the  absent  seaman 
is  unprotected  at  common  law ;  and 
the  statute  seems  intended  to  cure 
that  evil  in  respect  of  any  right  of 
the  wife  under  it  to  take  up  his 
wages.  It  assumes  that  she  is  living 
at  his  home,  but  may  be  misconduct- 
ing herself. 

•  17  &  18  Vict,  c  104,  8  158. 
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some  entry  in  the  official  log-book,  to  the  effect  that  he 
has  left  the  ship  ;^  or  by  a  credible  letter  from  the  master  of 
the  ship  to  the  same  effect,  or  by  such  other  evidence,  of 
whatever  description,  as  the  Court,  in  its  absolute  discretion, 
considers  sufficient  to  show  satisfactorily  that  the  seaman  has 
ceased  to  be  entitled  to  the  wages  out  of  which  the  allotment 
is  to  be  paid.' 

It  appears  that  advance  notes,  in  anticipation  of  future 
wages,  are  not  unfrequently  given  in  our  ports  by  outward- 
bound  masters  to  seamen  whom  they  have  shipped  on  that 
condition.  In  McKune  v.  Joynson,*  the  following  was  the  form 
of  the  note : — "  Agreement  made  at  Liverpool,  this  10th  day 
of  March,  1857.  Ten  days  after  the  ship  *Atholl'  sails  from 
the  port  of  Liverpool,  the  undersigned  does  promise  and  agree 
to  pay  to  any  person  who  shall  advance  to  E.  H.  on  this  agree- 
ment the  sum  of  61.,  provided  the  said  B.  H.  shall  sail  in  the 
said  ship  from  the  said  port  of  Liverpool."  (Signed  by  the 
Master.)    "  Payable  at  J.  Y/s,  Water  Street." 

A  slopseller  advanced  SI.  68,  in  money,  and  2L  168.  in  clothes, 
on  this  note,  to  B.  H.,  and  in  an  action  upon  it,  payment  was 
resisted  on  the  ground  that  one  of  the  conditions  on  which 
it  was  payable,  viz.,  the  advancing  of  61.,  had  not  been  fulfilled, 
but  the  Court  being  of  opinion  that  the  plaintiff  had  advanced 
money  and  money's  worth  to  that  amount,  he  recovered.  Some 
of  the  members  of  the  court  doubted,  however,  whether,  in 
case  the  advance  had  been  entirely  money,  and  discount 
deducted,  the  bearer  could  have  recovered  on  a  note  so  framed 
as  this  was. 

Although  a  valid  agreement  must  contain  the  statutory 
stipulations  already  considered,  the  parties  to  it  are  not 
confined  to  these,  if  they  think  it  desirable  by  any  other  to 
ascertain  and  modify  their  respective  rights.  By  way  of  pre- 
caution, however,  and  in  defence  of  the  vital  interests  of  the 
seamen,  it  is  enacted  that : — 

"  No  seaman  shall,  by  any  agreement,  forfeit  his  lien  upon 
the  ship,  or  be  deprived  of  any  remedy  for  the  recovery  of  his 


1  17  &  18  Vict.  c.  104,  8  282  no.  2, 
6,  9  ;  §  285,  169. 
s  Ibid.  §  169. 


'  McKune  v.  Joynson,  5  C.  B.  N.  S. 
218. 
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'wages,  to  which  he  would  otherwise  have  been  entitled ;  and 
eveiy  stipolation  in  any  agreement  inconsistent  with  any 
provision  of  this  Act,  and  every  stipulation  by  which  any 
seaman  consents  to  abandon  his  right  to  wages  in  the  case 
of  the  loss  of  the  ship,  or  to  abandon  any  right  which  he 
may  have  or  obtain  in  the  nature  of  salvage,  shall  be  wholly 
inoperative."  * 

The  policy  of  that  provision,  and  of  the  statutory  scheme  for 
the  hiring  and  discharge  of  seamen,  is  abundantly  justified  by 
the  facility  of  this  class  of  men,  in  regard  to  their  contract 
rights,  especially  when  these  are  ascertained  by  writings.  Lord 
Stowell  strained  his  equitable  power  to  a  length  hardly  warrant- 
able in  his  endeavour  to  save  them  &om  their  own  agreements, 
and  yet  was  not  always  successful. 

A  stipulation,  for  instance,  in  one  of  these  contracts,  sub- 
jected the  seaman,  after  some  sixteen  months'  service,  performed 
in  a  variety  of  voyages  oh  the  other  side  of  the  globe,  in  which 
the  ship  had  earned  numerous  freights,  to  the  loss  of  all  his 
wages,  in  consequence  of  the  loss  of  the  ship  on  her  arrival  at 
the  mouth  of  the  Thames.  The  owners,  it  appears,  were 
shameless  enough  to  follow  their  defrauded  victim  into  the 
Court  of  Admiralty ;  but  there  Lord  Stowell  met  them  with 
the  equitable  jurisdiction  of  the  tribunal,  and  declared  the 
engagement  contrary  to  natural  justice,  and  therefore  void. 
"  To  such  men,"  said  the  same  learned  judge,  in  another  case, 
referring  to  the  sailors,  some  of  whom  could  neither  read  nor 
write, — **  To  such  men,  no  such  response  can  be  made  as  that 
which  is  irresistibly  made  in  other  cases  of  contract ;  it  is  your 
own  contract,  you  have  signed  it  with  your  eyes  open ;  for  they 
want  both  organs  of  sight  for  reading,  and  organs  of  discern- 


»  17  &  18  Vict.  c.  104,  $  182.  In  a 
simUar  spirit,  and  for  the  like  purpose, 
yna  published  the  French  decree  of  the 
4ih  March,  1852,  as  follows; — Sont 
oonsidei^es  comme  dispositions  d'ordre 
pablic  aoxqaelles  il  est  interdit  de 
danger  par  des  conyentions  particu- 
lidres,  les  prescriptions  des  articles  ci- 
dessons  indiqn^ ;  savoir:— Articles  262, 
26^  265,  et  270  dn  Code  de  Commerce; 
— Oidomiance  du  ler  Novembre,  1745  ; 


— Article  87,  de  celle  du  17  Juillet, 
1816  ;— Articles  1,  5  et  8  de  Tarr^t^  du 
6  germinal  an  XIL,  et  252,  paiagraphe 
5  du  Code  de  Commerce ; — Paragraphes 
2  et  3  de  I'article  3  de  I'ordonnance  du 
9  Octobre,  1887. 

>  The  Juliana,  Ogilyie,  2  Dods.  Ad. 
504  ;  and  again  cited  by  Lord  BtoweU 
in  The  Minerva,  Bell,  1  Hagg.  Ad.  847, 
857. 
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ment  for  judging.  To  those  who  axe  acquainted  with  this 
court,  it  can  be  no  secret  how  deeply  some  of  these  men  are 
affected  with  surprise  and  concern,  when  they  find  that  they 
have  ever  executed  an  engagement  drawing  after  it  consequences 
so  disastrous.''  * 

In  that  particular  case,  some  such  interposition  as  this  was 
humane  and  salutary;  and,  unfortunately,  there  were  many 
occasions  for  this  extraordinary  vindication  of  justice.*  Such 
exertions  of  judicial  power  in  defence  of  the  helpless,  have  had 
the  approval,  not  only  of  Lord  Stowell,  but  of  Lord  Somers,* 
and,  perhaps,  also,  of  Lord  Holt;*  but  they  have  met  with  the 
disapproval  of  Lord  Lyndhurst,*  and  perhaps  also  of  Lord 
Tenterden.'  In  the  United  States,  however,  they  have  had  the 
high  sanction  of  Chancellor  Kent,'  and  Mr.  Justice  Story,*  and 
perhaps,  in  some  of  the  states,  have  been  incorporated  by 
judicial  decision  with  their  maritime  law.*  In  a  court  of 
limited  jurisdiction,  such  as  the  Admiralty,  administering 
justice  in  matters  of  wages  to  a  single  class,  it  might  be  not 
impossible  for  the  judge  to  have  a  reserve  of  principles  for  the 
sake  of  that  class  alone  ;  but  in  courts  to  which  the  public  in 
common  resort  for  justice,  such  partiality  would  be  injustice, 
and  the  general  application  of  a  principle  that  would  discharge 
men  from  their  written  agreements,  would  be  an  unmixed  evil. 
The  courts  of  common  law,  therefore,  were  unable  to  assume 
the  exercise  of  such  a  defective  jurisdiction.  They  continued 
to  be  guided  by  general  principles,  applicable  to  all  cases, 
and  in  accordance  with  these,  they  held  the  unfortunate 
seamen  bound  by  the  written  engagements  into  which  they  had 
been  drawn.*® 

That  which  no  judge  could  do,  has  been  accomplished  by 
the  Legislature.  In  the  language  already  cited,  they  have 
declared  what  shall  be  the  general  purport  and  main  stipu- 


1  The  Minerva,  Bell,  1  Hagg.  Ad.  358. 

2  The  Minerva,  Bell,  1  Hagg.  Ad.  347  ; 
The  Juliana,  Ogilvie,  supra ;  The  Prince 
Frederick,  Hart,  2  id.  394,  396  ;  The 
Countess  of  Harconrt,  Bunn.  1  id,  248; 
The  George  Home,  Young,  1  id.  370 ; 
The  Hoghton,  Brady,  3  Hagg.  Ad.  100. 

»  Edwards  v.  Child,  2  Vernon,  727. 
*  Anon.  1  Ld.  Baym.  639, 739,  Twmine 


Edwards  v.  ChUd,  supra.  See  also 
Buck  V.  Bawlinson,  1  Brown,  P.  C 
137. 

*  Jesse  V.  Roy,  1  Cr.  M.  &  K  816. 

*  Abbott  on  Shipp.  4  ed.  p.  456. 
7  3  Kent,  Com.  193. 

*  Abbott  (Amer.  ed.),  610  note. 
»  Ibid. 

w  Appleby  v.  Dods,   8  East,    300 ; 
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lations  of  certain  agreements,  and  that  any  stipulation  not 
in  accordance  therewith  shall  be  illegal  and  void.  There 
is  here  a  general  principle  confined  by  a  special  application, 
which  excludes  the  general  community,  and  protects  a  class 
of  men  who  have  too  often  been  the  victims  of  cruel  and 
designing  iniquity. 

The  discharge  of  seamen  from  foreign-going  British  ships,  in  disohabok  of 
the  United  Kingdom,  with  the  settlement  of  their  wages,  when 
a  competent  court  does  not  otherwise  direct,  takes  place  before 
a  shipping'^master,  to  whom  an  account  of  all  wages  due,  and 
deductions  incurred,  must  have  been  delivered  by  the  master 
twenty -four  hours,  at  least,  before  the  time  of  paying  off.  The 
book  in  which  all  deductions  must  be  entered  at  the  time  of 
.their  being  incurred,  may  be  <;alled  for ;  and  any  deductions 
which  might  have  been  included  in  the  account,^  or  that  should 
have  been  entered  at  the  time  of  the  occurrence  in  such  book,' 
but  are  not,  cannot  be  allowed.  A  mutual  release  as  to  all 
•claims,  in  respect  of  the  past  voyage  or  engagement  between  the 
parties,  is  to  be  signed  by  the  owner  or  master  and  each 
seaman,  and  signed  and  attested  by  the  shipping-masten  It  is 
not  under  seal,  but  by  statute  it  is  to  operate  as  a  mutual 
discharge  and  settlement  of  all  demands  between  the  parties 
thereto  in  respect  of  the  past  voyage  or  engagement;  the 
.original  is  retained  by  the  shipping-master,  and  a  copy  certified 
under  his  hand  is  made  evidence,  and  is  the  only  evidence  of 
the  release  or  satisfaction  of  any  claim  required  to  be  thus 
settled  before  a  shipping-master.' 

The  statutory^  release  is  conclusive  at  common  law  upon  all  Statutory  Re- 

.  .•  -.  ■■•.  «#»  J  V  loftBOj  6nect  of. 

the  parties  to  it  against  any  demand  ansmg  out  of  the  same 
voyage  or  engagement ;  and  equity  will  not  relieve  against  it, 
except  upon  evidence  that  fraudulent  advantage  was  taken  of 


Jesse  V.  Bay,  1  Cr.  M.  k  R.  316  ;  and 
see  Cutter  v.  Powell,  6  T.  R.  320; 
Hillyaid  v.  Mount,  3  C.  fc  P.  93. 

'  17  &  18  Vict.  c.  104,  §  170,  171. 
It  is  optional  with  the  master  or  owner 
of  a  home  trade  ship  to  go  hefore  a 
shipping-master,  §  170. 

*  Frontine  v.  Frost,  3  B.  &P.  302. 


»  17  &  18  Vict.  c.  104,  §  175 ;  but 
upon  the  conclusion  of  a  suit  for 
wages,  the  person  to  give  a  legal 
discharge  for  the  amount  found  to  be 
due,  is  the  attorney  or  proctor  of  the 
party,  The  Araminta,  2  Jur.  N,  S.  310. 

*  In  other  form,  it  is  not  evidence  for 
master  or  owner,  ibid.  §  8 ;  aiUCf  p.  192. 
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ignorance ; '  or  that  items,  important  enougii  to  induce  the 
Court  to  re*open  the  account,  have  been  omitted  through 
mistake.*  It  is  too  late  after  this,  therefore,  for  a  seaman  to 
sue  on  some  additional  claim  for  wages,  if  he  has  released  the 
owner  on  payment  of  a  lesser  amount.  And  if  he  has  given  ne 
release,  but  refuses  a  good  tender  of  the  lesser  sum,  he  loses 
his  costs,  in  case  he  recover  no  more  than  the  amount  in  the 
plea  of  tender.'  But  it  is  not  a  good  tender  if  made  condi- 
tionaUy  on  the  signing  of  the  usual  release  before  the  shipping- 
master  ;^  and  if  owners  or  masters  are  not  careful  when  there 
are  disputes  about  wages,  which  the  seaman  thinks  proper  to 
litigate,  to  make  some  tender  of  the  amount  which  they  think 
due,  and  in  a  way  that  shall  not  prejudice  any  right  to  try  the 
question,  the  penalty  in  the  statute  of  two  days'  pay  to  the 
seaman  for  every  day's  delay  during  ten  days,  may,  perhaps, 
be  incurred.^ 

It  is  always  in  the  power  of  both  parties,  by  agreement  in 
writing  for  the  purpose,  instead  of  going  to  law,  to  submit  any 
question  between  them  to  the  arbitration  of  the  shipping- 
master  ;  and  his  award  thereon  is  binding  and  conclusive  as  to 
the  rights  of  both  parties;  and  any  document  (which  need  not 
be  under  stamp)  purporting  to  be  such  award,  is  primd  facie 
evidence  thereof.* 


WAQKS. 


Not  liable  to 
attachment. 

Wages— 
when  payable. 


When  wages  have  become  a  debt,  they  are  liable,  in  England, 
to  attachment  by  a  judgment  creditor  in  the  hands  of  the 
employer,'  and  in  Scotland  to  arrestment  in  execution,  or  for 
security;'  but  a  seaman's  wages  are  expressly  excepted  from 
this  liability,  and  payment  of  them  to  him  is  valid,  notwith- 
standing any  previous  sale  or  assignment  thereof,  or  any 
attachment,  incumbrance,  or  arrestment  thereon.* 

At  common  law,  wages  are  due  and  payable  as  soon  as  they 


1  Slanes  v.  Parker,  9  Boav.  885. 

«  Pritt  f».  Clay,  6  Beav.  608. 

'  This  Is  the  rule  also  in  the  Court  of 
Admiralty,  The  £leaaora  Charlotta, 
Osterman,  1  Hagg.  Ad<  166 ;  The  Joha 
and  Thomas,  Baxter,  1  id,  157  n.;  The 
Frederick,  Heam,  1  id,  211,  218. 

«  The  Mobile,  8  Jur.  K  a  893,  894 ; 


Frick  i>.  Miller,  5  C.  B.  428  ;  Bowen  9. 
Owen,  11  Q.  B.  180. 
«  17  &  18  Vict.  c.  104,  1 187. 

•  Ibid.  §  178. 

M7  &  18  Vict  c.  125,  f  61. 
»  Stair's  Inst'  888,  389, 1  Bell*s  Com. 
580. 

•  17  &  18  Vict.  c.  104,  §288. 
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are  earned,  nnless  the  custom  of  the  trade,  or  the  express 
contract  of  the  parties,  has  fixed  a  different  time  for  payment. 
This  time  is  ascertained  with  respect  to  seamen's  wages  by  the 
Merchant  Shipping  Act,*  and  it  does  not  appear  to  be  competent 
for  the  seaman,  by  his  contract,  to  postpone  that  period." 
Payment  must  be  made,  in  the  case  of  home  trade  ships, 
within  two  days  after  the  termination  of  the  agreement,  or 
at  the  time  when  such  seaman  is  discharged,  whichever  first 
happens;  in  the  case  of  all  other  ships  (except  ships  em- 
ployed in  the  Southern  Whale  Fishery,  or  on  other  voyages 
for  which  seamen,  by  the  terms  of  their  agreement,  are 
wholly  compensated  by  shares  in  the  profits  of  the  adven- 
ture), within  three  days  after  the  cargo  has  been  delivered, 
or  within  five  days  after  the  seaman's  discharge,  whichever 
fiist  happens. 

As  these  tunes  are  fixed  in  conjunction  with  an  impost  on 
the  owners  or  master  in  the  nature  of  a  penalty  for  breach,  it 
might  have  been  inferred  from  this,  without  more,  that  the 
seaman's  right  of  action  at  common  law,  arising  on  the  instant 
that  the  wages  were  due,  continued  as  before ;  but  then  it  is 
added  that,  *'  in  all  cases  the  seaman  shall,  at  the  time  of  his 
discharge,  be  entitled  to  be  paid  on  account  a  sum  equal  to  one- 
fourth  part  of  the  balance  due  to  him."  It  is  to  be  assumed  that 
those  cases  are  excepted,  in  which  the  statute  entitles  him  to 
payment  of  the  whole  at  the  time  of  his  discharge ;  but,  with 
these  exceptions,  his  right  to  payment  of  anything  beyond  such 
fourth  part  appears  to  be  postponed  to  the  times  mentioned  in 
the  Act 

"  Every  master  or  owner  who  neglects  or  refuses  to  make 
payment  in  manner  aforesaid,  without  sufficient  cause,  shall 
pay  to  the  seaman  a  sum  not  exceeding  the  amount  of  two 
days'  pay  for  each  of  the  days,  not  exceeding  ten  days,  during 
which  payment  is  delayed  beyond  the  respective  periods  afore- 
said, and  such  sum  shall  be  recoverable  as  wages."*  In  these 
several  enactments,  as  to  the  period  of  discharge  and  payment 
of  wages,  lies  additional  reason  for  the  jealous  surveillance 
authorised  by  the  statute  over  the  length  of  the  engagements, 

"  17  &  18  Vict  c  104,  g  187.  »  Ibid,  §  187.    ' 

»  im.  §  182. 
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and  the  actual  disc^liarge  of  the  seamen  thereunder,  in  certain 
cksses  of  foreign-going  ships/ 

Hitherto  we  have  spoken  of  the  discharge  of  seamen,  and 
payment  of  their  wages,  on  the  assumption  that  wages  were 
due,  but  whether  wages  in  any  particular  case  are  due,  and  to 
what  amount,  is  a  question  dependent  on  a  variety  of  principles 
which  now  come  to  be  considered. 

The  general  principle  of  the  maritime  law,  that  freight  ia  the 
mother  of  wages,  which  had  produced  so  much  hardship  and 
injustice  that  the  courts  were  driven  to  refinements  for  the 
purpose  of  evading  its  application,  has  at  length  been  discarded, 
by  statute,  from  the  law  of  this  country*'  All  other  principles 
formerly  in  force  on  these  questions  remain  applicable  as 
before ;  but  we  shall  see  that  the  claim  for  wages  earned  is 
nevertheless  liable  to  be  barred  in  cases  of  wreck,  or  loss  of  the 
shipi  upon  proof  that  the  seaman  did  not  exert  himself  to  the 
utmost  to  save  the  ship,  cargo,  and  stores.* 

Firsts  with  regard  to  the  cases  in  which  the  whole  of  the 
wages  agreed  to  be  given  are  to  be  paid. 

It  is  obvious  that  a  seaman  who  has  faithfully  performed 
his  service  on  board,  during  the  whole  period  of  the  intended 
voyage,  is  entitled  to  receive  the  whole  of  the  stipulated 
reward.  By  the  maritime  law  that  reward  is  not  to  be 
diminished  in  consequence  of  the  seaman's  inability  to  render 
the  stipulated  service,  if  such  inability  has  proceeded  from  any 
hurt  received  in  the  performance  of  his  duty,  or  from  natural 
sickness  happening  to  him  in  the  course  of  the  voyage  ;*  and 
the  same  is  still  the  law  of  this  country,  when  the  master 
retains  him  on  board/ 

But  a  seaman  who  has  misrepresented  his  competency,  or 
his  health,  at  the  time  of  the  contract,  is  liable  to  be  disrated 


»  17  &  18  Vict  c.  104,  §151, 152, 161. 

«  Ihid.  §  183. 

"  Ilnd. 

*  Laws  of  Oleron,  art  6,  7 — 1  Par- 
dess.  827 ;  Wisby,  art.  20,  21—1  Par- 
dess.  478,  474 ;  Hans.  Old.  (1591)  art. 
40,  46 ;  id.  (1614)  t.  14,  art.  1,  2— 
2  Pardess.  519,  621,  556  ;  French  Ordi- 
nance,  liy.  8.  tit.  4,  Des  Layers  des 
McUelots,  art.  11—4  Pardess.  866;  Code 


de  Com.  art  262 ;  Chandler  v.  Grieves, 
2  H.  Bl.  606,  note  (a) ;  and  by  Lord 
Mansfield  in  the  case  of  Panl  v.  Eden, 
in  tiie  King's  Bench,  E.  T.  26  Geo.  3  ; 
so,  in  the  United  States,  Williams^  r. 
The  Brig  Hope,  1  Peter's  Ad.  Rep. 
188 ;  Shakerley  v.  Pedrick,  Crabbe,  63 ; 
8  Kent's  Com.  186. 
•  17  &  18  Vict  c.  104,  §  186. 
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upon  subsequent  failure,  and  to  be  remunerated,  if  at  all,  on  a 
lower  scale.' 

If  a  master,  in  violation  of  his  contraot,  discharges  a 
seaman  from  the  ship  during  the  voyage,  the  seaman  will 
be  entitled  to  his  fcdl  wages,  up  to  the  termination  of  the 
Toyage,  deducting  such  sum  as  he  may,  in  the  meantime, 
have  earned  in  another  vessel.'  And  such  termination, 
varying  with  each  contract,  will  not  necessarily  be  the  next 
port  at  which  freight  is  earned,  but  the  port  in  view  of  both 
parties  to  the  contract  as  the  place  where  that  engagement 
is  to  end.  But  as  wages  are  agreed  on,  sometimes  by  the 
voyage^  sometimes  by  the  month  for  the  voyage,  the  law  of 
France  gives  the  fall  amoiuit  to  the  end  of  the  voyage  in  the 
former  case,  and  in  the  latter,  the  fcdl  wages  earned  by  service 
on  board,  together  with  half  the  wages  that  might  have  been 
earned  on  the  residue  of  the  voyage.'  This  is  th^  law  of  the 
Code ;  but  that  of  the  French  Ordinance,*  which  has  received 
the  approval  of  Chancellor  Kent,  and  been  acted  upon  in  some 
instances  in  America,  is^  that  in  the  latter  case,  wages  should 
be  given  for  the  time  of  actual  service,  and  for  such  a  reason- 
able period  further,  as  would  allow  the  seaman,  by  the  directest 
roqte,  to  reach  the  port  of  departure.* 

The  maritime  law,*  adopted  in  this  particular  by  France^ 
and  the  TJnited  States,*  gives  the  mariner  his  expenses  also 
home  to  the  port  of  departure ;  and  some  of  the  American 
cases  appear  to  maintain  that  any  wages  earned  in  the  mean- 
while by  him,  are  a  set-off  to  these  expenses  only;'  but  by  the 

^  See  the  foUowing  American  authori«  ^  French  Ord.  llr.  3,  t.  4,  art.  3 — 

ties :  3  Kent,   Com.    186 ;  Atkyns  v.  4  Pardess.  864  ;   Pothier,  Lonage  des 

Borrows,  1  Petei^s  Ad.  247 ;  MitcheU  Matelots,  no.  203. 

9.  The  Ship  Orozimbo,  1  id,  250;  Sher-  *  8  Kent,  Com.  187  ;  Hoyt  v.  "Wild- 

irood  r.  Mcintosh,  Ware,  109.  fire,   3  Johns.  518.     See  the  English 

>  Bobinet  v.  The  Ship  Exeter,  2  C.  case  of  The  Elisabeth,  Gull,  2  Dods. 

Boh.  Ad.  261  ;  The  Beayer,  Grierson,  Ad.  405. 

3  C.  Bob.  Ad.  92 ;  per  Lord  Stowell,  *  See  note  ^,  supra. 

The  Elisabeth,  Gull,  2  Dods.  Ad.  405  ;  7  Code  do  Com.  252  ;  unless  a  pas- 

BoocDs,  not.  43  ;   Hans.  Ord.  (1591),  sage  is  procured  for  the  seaman  to  that 

«t  43 ;  Hans.  Ord.  (1614),  tit  3,  art.  7  port. 

—2  Pkrdeas.  519,  534.     In  the  United  •  Abbott,  Ship.  (Amer.  ed.),  620. 

States,  Keane  v.  The  Brig  Gloucester,  '  Ibid. ;    Hutchinson    v.     Coombs, 

2DaUaa,36;  3  Kent,  Com.  187;  Abbott,  Ware,    65;    Emerson  v,   Howland,    1 

Ship.  (Amer.  ed.),  620.  Mason,  45. 

*  Code  de  Com.  art.  252. 
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are  purloined  from  a  locker  accidentally  left  open  in  the 
cabin,*  or  for  slight  and  occasional  intoxication,*  that  this  pun- 
ishment will  be  inflicted ;  it  must  be  habitual  drunkenness, 
mutinous  conduct,  or  other  gross  disobedience  and  insubordi- 
nation, such  as  endangers  discipline  on  board  and  the  safety  of 
the  ship.*  But  in  judging  of  these  oflences,  the  Court  draws  a 
strong  line  of  distinction  between  disobedience  of  orders  in 
port,  and  any  insubordination  whatever  when  the  vessel  is  on 
the  high  seas ;  *  it  will  take  account  of  the  conduct  of  the 
master,  and  the  degree  of  discipline  maintained  on  board,  when 
these  are  such  as  to  be  a  palliation  of  the  ofi^ences  imputed  to 
the  seaman ;  *  and  it  will  take  care  when  the  conduct  of  the 
master  is  intentionally  such  as  to  induce  a  forfeiture  of  the 
men's  wages,  that  the  penalty  shall  not  follow.* 

In  addition  to  those  here  mentioned,  there  are  minor 
offences  and  breaches  of  discipline,  for  which,  by  statute  or 
under  the  ship's  articles,  the  seaman  id  hable  to  forfeit  part  of 
his  wages  by  way  of  penalty.'  The  subject  properly  under 
consideration  here,  however,  is  wages,  and  not  discipline. 

In  cases  where  the  seaman  either  by  desertion  or  disobedi- 
ence and  insubordination,  has  beyond  any  doubt  incurred  the 
forfeiture  of  his  wages,  it  is  competent  to  the  master  to  waive 
the  forfeiture,  and  he  impliedly  does  so  when  he  receives  the 
seaman  back  after  desertion,  and,  either  in  that  case  or  after 
misconduct,  allows  him  to  work  the  ship  as  one  of  the  crew.* 
But  in  Lord   Tenterden's  opinion,   it  was  clear   that  under 


Lewthwaite,  1  Hagg.  Ad.  198,  199  ; 
The  Lady  CampbeU,  Beetham,  2  Hagg. 
Ad.  5  ;  The  Ealing  Grove,  Falconer, 
id.  15;  The  Luna,  Fewson,  3  Hagg. 
Ad.  846,  862  n. 

1  The  Gondolier,  Bhodes,  8  Hagg. 
Ad.  191. 

•  The  New  Phoenix,  Lewthwaite,  1 
Hagg.  Ad.  198  ;  The  Duchess  of  Kent, 
Newby,  1  W.  Rob.  286,  286. 

'  See  the  rule  laid  down  by  Dr.  Lush- 
ington,  The  Blake,  Hadden,  1  W.  Rob. 
Ad.  78,  76,  a»fe,  p.  219  ;  The  Malta, 
Young,  2.  Hagg.  Ad.  168,  168  ;  The 
New  Phoenix,  Lewthwaite,  1  Hagg.  Ad. 
198 ;  The  Susan,  Hamilton,  2  Hagg. 
Ad.  229  n. 


<  The  Blake,  Hadden,  1  W.  Rob. 
Ad.  78,  87,  88. 

•  The  New  Phoenix,  Lewthwaite,  1 
Hagg.  Ad.  198,  200 ;  The  Agincourt, 
Mahon,  1  Hagg.  Ad.  271,  290;  The 
Test,  Brown,  8  Hagg.  Ad.  816. 

•  Per  Lord  Tenterden,  Train  v,  Ben- 
nett, 3  C.  &  P.  8. 

7  See  17  &  18  Vict.  c.  104,  §  243  and 
post,  p.  236,  286.. 

8  Miller  v.  Brant,  2  Camp.  690  ; 
Train  v,  Bennett,  8  C.  &  P.  3 ;  and 
see  The  £aling  Grove,  Falconer,  2  Hagg. 
Ad.  16,  19  ;  The  Test,  Brown,  8  id. 
316;  17  &  18  Vict.  c.  104,  §  243  no.  2, 
*' desertion  not  treated  as  such  by 
the  master ; "  §  247,  248. 
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circumstances  of  distress,  for  instance  if  the  ship  were  aground, 
the  master  might  call  for  the  assistance  of  any  seaman  who  }iad 
previously  incurred  a  forfeiture,  without  any  waiver  thereby  of 
his  owners'  rights,  provided  he  did  not  continue  to  use  such 
assistance  after  the  vessel  was  delivered  out  of  her  distress.* 

In  connection  with  the  minor  breaches  of  discipline  to 
which  the  statute'  or  the  articles  signed  by  the  crew*  attach 
forfeitures  out  of  wages,  varying  in  amount,  it  is  also  com- 
petent to  the  master  or  owner  to  waive  his  right,  and  the  same 
may  be  implied,  although  from  what  acts  it  would  be  difficult 
in  such  cases  to  say  beforehand. 

With  regard  to  the  proof  of  any  of  the  offences  enumerated  Statutory  Eti- 
in  section  243,  it  is  provided  that  entries  thereof  shall  be  made  itg  a  forfeitnre. 
in  the  official  log-book,  as  soon  after  the  occurrence  as  possible, 
and,  if  not  made  on  the  same  day  as  the  occurrence,  shall  be 
dated  of  the  day  of  the  entry,  and  signed  by  the  master  and 
mate  or  one  of  the  crew;  and  it  must  appear  by  the  same  entry 
that  it  was  read  over,  or  a  copy  furnished,  to  the  offender,  and 
that  his  answer,  if  any,  has  been  added  thereto.'*  Such  an 
entry,  in  the  official  log,  of  an  alleged  offence,  is  a  condition 
precedent  to  the  enforcement  of  any  forfeiture  or  exaction  of 
any  fine  in  regard  thereto."  These  entries  are  made  evidence 
by  statute,*  and,  if  not  produced  in  court,  may,  it  seems,  be 
proved  by  certified  copies  from  the  proper  custodian  of  the 
originals/  In  the  absence  of  the  originals,  or  of  certified  or 
examined  copies,  it  is  in  the  discretion  of  the  Court  to  refuse 
other  evidence  of  the  offence." 


»  Train  v.  Bennett,  8  C.  &  P.  3. 

M7  &  18  Vict.  c.  104,  §  248. 

*  The  Board  of  Trade  have  sanctioned 
tnd  issued  a  paper  (r)  specifying  a 
Bcries  of  twenty-two  breaches  of  disci- 
pline with  the  penalties  incurred  thereby 
attached,  any  or  all  of  which,  in  addition 
to  those  mentioned  in  the  statute,  may 
be  inserted  by  consent  of  the  master 
•nd  crew  in  the  ship's  articles,  with 
the  Tiew  of  promoting  discipline  on  the 
one  hand,  and  definitely  ascertaining 
the  maximum  penalties  on  the  other. 

M7  &  18  Vict.  c.  104,  §  244,  281. 
^0  entry  of  any  occurrence  previous  to 


the  ship's  arrival  at  her  port  of  final 
discharge  shall  be  made  more  than 
twenty-four  hours  after  such  arrival. 

»  17  &  18  Vict.  c.  104,  §  282  no.  2 ; 
Frontine  v.  Frost,  8  B.  &  P.  802. 

•  17  &  18  Vict.  c.  104,  §  286. 

7  17  &  18  Vict.  c.  104,  §  285,  244, 
and  the  General  Evidence  Act,  14  &  15 
Vict.  c.  99,  §  14;  2  Taylor,  Evid.  1285. 

■  17  &  18  Vict.  c.  104,  §  244.  What 
is  it  which  is  left  in  discretion  ?  In 
Frontine  v.  Frost,  8  B.  &  P.  302,  the 
requisite  entry  in  the  book  by  the 
master  was  held  to  be  a  condition  pre- 
cedent to  his  right  to  make  a  deduction 
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Onus  probandi. 


Defence. 


ForfeitnreSy   hov 
applied. 


In  cases  of  desertion  abroad,  the  chief  officer  of  customs,  or 
the  British  consular  officer  at  the  next  port  thereafter,  at  which 
the  ship  touches  and  remains  forty-eight  hours,  is  required  to 
make  and  certify  a  copy  of  the  entry  in  the  official  log  respect- 
ing such  desertion,  and  this  certificate  when  transmitted  to  the 
Begistrar-Oeneral  of  seamen  in  England,  if  purporting  to  be 
so  made  and  certified,  and  to  be  certified  as  coming  from  the 
custody  of  such  Registrar,  is  evidence  of  the  entries  contained 
therein.' 

The  burthen  of  proving  desertion  lies  upon  him  who  sets  it 
up  in  answer  to  a  claim  for  wages;"  but  it  suffices  if  he  prove 
(I.)  that  the  alleged  deserter  was  duly  engaged  in,  or  that  he 
belonged  to,  the  ship  deserted ;  (II.)  that  he  quitted  such  ship 
before  the  completion  of  the  voyage  or  engagement — or,  if  the 
voyage  was  to  terminate  in  the  United  Kingdom,  and  the 
ship  has  not  returned,  that  he  is  absent  from  her ;  (III.)  and 
that  an  entry  of  the  desertion  has  been  duly  made  in  the 
official  log-book.'  It  then  lies  on  the  seaman  or  apprentice 
so  charged  with  desertion  to  show  a  proper  certificate  of  dis- 
charge, or  to  justify,  on  legal  grounds,  the  fact  of  his  leav- 
ing the  ship,*  unless  he  can  show  that  no  entry  has  been 
made  in  the  official  log,  or  effectually  impeach  the  truth  of  it, 
or  otherwise  shake  the  credibility  of  the  evidence  adduced 
against  him. 

The  proceeds  of  forfeitures  for  desertion  are  applicable  to 
the  expense  occasioned  thereby  to  the  master  or  owner  of  the 
ship  whence  the  desertion  was  made,  and  the  residue  belongs 
to  the  Crown  for  the  purposes  of  the  Consolidated  Fund ;  all 
other  forfeitures  already  referred  to,  if  not  otherwise  specifically 
directed  by  the  Court,  are  for  the  benefit  of  the  master  or 
owner  by  whom  the  wages  are  payable.* 


from  wages ;  is  it  so  no  longer,  or  is  it 
only  proof  of  the  entry  having  been 
made  that  the  Court  may  dispense  with  ? 
Whichever  is  meant,  the  result  is  the 
same  in  the  administration  of  justice. 
An  offence  is  committed  and  duly 
entered  in  the  log,  but  before  certified 
copies  can  be  obtained  the  log  is  acci- 
dentally destroyed,  is  the  offence  still 
capable    of  proof?     It  seems    to    be 


such  a  case,  and  such  only,  that  is  lelt 
in  the  discretion  of  the  Court 

» 17  &  18  Vict,  c  104,  §  249. 

2  The  Two  Sisters,  Davison,  2  W. 
Rob.  Ad.  125,  134  ;  Bobins  v.  Power, 
27  L.  J.  (C.  P.)  267. 

»  17  &  18  Vict.  c.  104,  §  260 ;  The 
George,  Banifer,  1  Hagg.  Ad.  168  n. 

*  17  &  18  Vict.  c.  104,  §  250  ;  ante, 
p.  217.  «  iWa.  §  263. 
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By  the  recent  statute,  the  master  who  had  heretofore  occupied  ReooTery  of 
a  disadyantageons  position,  is  now  clothed  with  the  same  liens, 
rights  and  remedies,  in  respect  of  his  wages,  as  are  possessed 
by  the  ordinary  seaman,*  and,  therefore,  in  considering  what 
liens,  rights  and  remedies  the  latter  possesses,  we  may  omit  all 
farther  mention  of  the  master. 

The  remedy  of  the  seamen  for  the  recovery  of  their  wages  is 
either  by  snit  against  the  owners  or  the  master  personally,  or 
by  process  against  the  ship  in  the  Admiralty  Court  for  the 
enforcement  of  the  lien  which  they  have  in  that  respect  in 
rirtae  of  the  law  maritime. 

If  the  ship  is  already  in  arrest  by  the  Court  of  Admiralty 
at  the  suit  of  other  creditors,  the  seamen  have  a  right  to  enter 
their  claim  for  wages,  and  notwithstanding  the  fund  in  court  is 
insufficient  for  those  claimants  who  have  no  recourse  against 
any  other,  it  is  not  competent  for  the  Court  to  order  the  seamen, 
who  have,  to  proceed  against  the  owners  or  master  personally.' 
Nor  are  the  seamen  ousted  of  their  right  of  proceeding  in  this 
court,  by  the  pendency  of  a  suit  for  the  same  debt,  or  even 
judgment  obtained  without  execution,  in  another  court.' 

This  lien,  constituting  the  ship  the  primary  security  for  the  Lien  for  Wages. 
Beamai*8  wages,^  is  recognised  in  the  maritime  law  of  Europe 
from  the  earliest  times ;'  it  extends  to  the  whole  of  the  ship, 
and  not  merely  as  a  ship,  but  to  every  plank  of  her,  should  no 
more  survive  of  the  wreck ;'  it  remains  indelible  notwithstanding 
the  sale  of  her  to  a  bond  fide  purchaser,  although  without 
notice,'  and  it  takes  precedence  of  all  other  liens  or  claims 
upon  the  same  corpus,'  except  the  lien  attaching  for  damage 


U7  &  18  Vict.  c.  104,  §  191  ;  The 
OliTe,  1  SwaU  Ad.  292  ;  The  Arab,  6 
Jnr.  N.  S.  617. 

»  The  Aiab,  6  Jur.  N.  S.  517- 

*  The  Bengal,  5  Jur.  K.  S.  1085. 

*  Per  Dr.  Laflhington,  The  Golub- 
chick,  Beitwnio^  1  W.  Rob.  Ad.  148 ; 
The  Sydney  Core,  Fudge,  2  Dodson,  Ad. 
?<  13 ;  The  Batavia,  2  id.  500 ;  The 
Maiguet,  Nmm,  8  Hagg.  Ad.  240  ; 
BidiaTdsoQ  v.  Campbell,  5  B.  ft  Aid. 
20$  n. 

*  The  Conaohito,  cc.  13,  18,  94,  113, 
148, 182<-2  Fudeas.  67,  and  note  4. 


*  The  Neptune,  Ckrk,  1  Hagg.  Ad. 
227,  288  ;  The  Reliance,  Green,  2  W. 
Rob.  Ad.  119,  122. 

7  The  Sydney  Core,  Fudge,  2  Dods. 
Ad.  7,  18  ;  The  Mai^garet,  Nunn,  8 
Hagg.  Ad.  288,  240 ;  The  Batayia,  2 
Dods.  Ad.  500.  At  common  law  the 
right  of  action  for  such  wages  would  be 
against  the  original  owners,  Robins  v. 
Power,  27  L.  J.  (C  P.)  257. 

"  The  Consolato^  nipra  ;  The  Ma- 
donna D*ldra,  Paphagica,  1  Dods.  Ad. 
40 ;  The  Sydney  Core,  Fudge,  2  Dods. 
Ad.  7,  12 ;  The  Hetaey,    Grimwood, 
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Enforceable  in 

Admiriliy 

Coart. 


Jnriadietion  of 
Admiralty 
Coart  oTer 
Wages. 


done  by  collision.*  Moreover,  as  freight  follows  the  right  to 
the  ship,*  it  is  the  right  of  the  seamen  also  to  have  the  freight 
paid  into  the  treasury  of  the  Admiralty  Court  to  answer  any 
deficiency  there  may  be  of  the  fund  arising  from  sale  of  the 
ship.'  Any  stipulation  in  the  ship's  articles  whereby  the  seaman 
agrees  to  forego  this  lien  for  his  wages  is  void  ;*  but  on  the  other 
hand,  a  policy  of  insurance  for  seamen's  wages  is  invalid.^ 

This  lien  is  not  enforceable  except  by  process  of  the  Court 
of  Admiralty ;  but  owing  to  the  restrictions  placed  by  jealousy 
upon  the  jurisdiction  of  this  court  in  earlier  times,  distinctions 
arose  then,  affecting  still  proceedings  at  the  present  day,  which 
cannot  be  passed  without  notice. 

The  Court  of  Admiralty  was  originally  constituted  for  the 
adjudication  of  causes  and  disputes  arising  upon  the  high  sea, 
and  within  the  jurisdiction  of  the  Lord  High  Admiral,  whose 
deputy  the  judge  of  that  court  formerly  was.  The  proceedings 
therein,  being  according  to  the  course  of  the  Civil  Law,  appear 
to  have  been  very  unpopular  in  ancient  times ;  and  two  statutes 
were  made  in  the  reign  of  Bichard  the  Second,  upon  the  com- 
plaint of  the  Commons  of  England,  to  define  the  limits  of 
its  jurisdiction ;  by  the  first  of  which  it  is  '*  accorded  and 
assented,  that  the  admirals  and  their  deputies  shall  not  meddle 
from  henceforth  of  anything  done  within  the  realm,  but  only  of 
a  thing  done  upon  the  sea,  as  it  hath  been  used  in  the  time  of 
the  noble  prince  King  Edward  grandfather  of  our  Lord  the 
King  that  now  is,''*  by  the  other,  "  It  is  declared,  ordained  and 
established,  that  of  all  manner  of  contracts,  pleas,  and  quarrels, 
and  all  other  things,  arising  within  the  bodies  of  counties,  as 
well  by  land  as  by  water,  and  also  of  wreck  of  the  sea,  the 


3  Hagg.  Ad.  407.  But  as  against 
a  ship  doing  damage,  wages  due  to 
seamen  on  board  that  which  suffered 
the  damage,  have  no  title  to  priority, 
The  Linda  Flor,  4  Jur.  N.  S.  172. 

*  The  Benares,  Brown,  7  Notes  of 
Cases,  60  ;  The  Linda  Flor,  4  Jur.  N. 
S.  172.  But  wages  earned  on  a  previous 
voyage  may  be  postponed  to  a  bottomry 
bond  or  salvage  attaching  subsequently; 
see  The  Mary  Ann,  9  Jur.  95. 

3  The  Mary  Ann,  9  Jur.  94  j  per  curiam^ 


The  Lady  Durham,  Stuart,  3  Hagg. 
Ad.  200,  201  ;  The  Riby  Grove,  Dean, 
2  W.  Rob.  Ad.  62,  69  ;  The  Juliana, 
Ogilvie,  2  Dods.  Ad.  610,  616  ;  Neclan- 
ham  V.  Foljamb,  6  Vin.  Abr.  489. 

»  17  &  18  Vict.  c.  104,  §  182. 

*  Tlie  Juliana,  Ogilvie,  2  Dotls.  Ad. 
209  ;  The  Neptime,  Clark,  1  Hagg.  Ad. 
239 ;  The  I^dy  Durham,  Stuart,  3  Hagg. 
201.  Not  so,  of  the  master's,  ante, 
p.  188. 

»  13  Rich.  2,  St.  1,  c.  6. 
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Admiral's  Court  shall  have  no  maimer  of  cognisance,  power,  nor 
jurisdiction.*' '  Considering  these  statutes  with  reference  to  the 
present  subject,  it  is  evident  that,  if  the  seaman's  claim  to  wages 
be  in  reality  founded  on  the  performance  of  his  service  in  the 
navigation  of  a  ship  on  the  high  sea,  the  Court  of  Admiralty 
must  have  cognisance  of  the  claim;  and  on  the  other  hand  that, 
if  the  claim  be  in  reality  founded  on  the  contract  made  for  per* 
fonnance  of  such  service,  and  such  contract  be,  as  it  usually 
is,  made  on  shore,  or  in  a  port  or  river,  within  the  body  of  a 
county,  the  Court  of  Admiralty  can  have  no  cognisance  of  it. 

The  clear  result  of  the  several  decisions*  upon  this  subject  On  ordinary  con- 
is,  that  if  the  hiring  be  on  the  usual  terms,  and  made  by  word,  geal 
or  by  writing  only  without  seal,  the  seamen,  or  any  one  or 
more  of  them,  and  every  officer,  may  sue  in  the  Court  of 
Admiralty ;  and  may  by  the  process  of  that  court  arrest  the 
ship  as  a  security  for  their  demand,  or  cite  the  owners 
personally  to  answer  to  them. 

And  the  seamen  may  sue  there  not  only  for  the  wages  earned 
in  the  coarse  of  a  voyage,  but  for  those  earned  in  rigging  and 
fitting  out  a  ship  for  a  voyage,  on  which  they  have  engaged  to 
proceed,  if  the  owners  do  not  afterwards  think  proper  to  send 
the  ship  on  the  intended  voyage.^  It  seems  that  they  may  sue 
there  for  wages  contracted  to  be  paid  them  for  navigating  a 
ship  from  one  port  of  this  country  to  another  -*  and  for  wages 
contracted  to  be  paid  for  a  voyage,  notwithstanding  the  claimant 
is  discharged  after. signing  articles  and  before  the  voyage  is 
conunenced,  provided  it  be  afterwards  prosecuted.*  And  if  a 
suit  be  there  instituted,  that  court  can  properly  decide  whether 
a  place  at  which  a  ship  may  have  arrived  be  a  port  of  delivery 
80  as  to  entitle  them  to  wages." 


'  15  Rich.  %  c.  3. 

'  As  to  the  seamen,  after  sentence, 
^rnch.  8  ;  before  sentence,  Alleson  v. 
Marah,  2  Vent,  181 ;  Anon.  8  Mod.  879, 
BenstT.  Parre,  2  Ld.  Eaym.  1206:  The 
BoaUwain^—EJng  v.  Ba^  2  Stra. 
858 ;  1  Barnard,  297 :  The  Carpenter,— 
Wheeler  v.  Thomson,  1  Stra.  707 :  The 
iSiefgwm,--Sayer,  136:  The  ifofe,— Bay- 
ley  V.  Grant,  1  Li  Raym.  682 ;  Salk. 
33 ;  Bead  r.  Chapman,  2  Stra.  987. 

*  Wells  V.  Osman,  2  Ld.  Baym.  1044 ; 


6  Mod.  238.  See  also  Mills  and  another 
V.  Gregory,  Sayer,  127. 

*  Anon.  1  Vent.  343.  The  applica- 
tion for  a  prohibition  was  after  sentence. 
See  81  Geo.  3,  c.  39,  §  6. 

*  The  City  of  London,  Reynolds, 
1  W.  Rob.  Ad.  88,  SemhU,  the  claim- 
ant must  have  sued  at  common  law,  if 
the  voyage  had  not  been  prosecuted, 
ibid. 

*  Brown  v.  Benn,  2  Ld.  Raym.  1247 ; 
The  Countess  of  Harcourt,  Bunn,  1  Hagg. 

Q 
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By  wbat  lav. 


Foreij^  Seamen.       The   Gourt  of  Admiralty   entertainB  proceedings  against 

foreign  ships  in  the  ports  of  this  country,  at  the  suit  of  any  of 
their  crew  for  wages  due  by  the  general  maritime  law,  notice  at 
the  same  time  being  given  by  way  of  courtesy,  to  the  accredited 
agent  here  of  the  goyemment  of  their  country.*  But  the  Court 
will  not  enforce  the  municipal  regulations  of  a  foreign  country^ 
unless  they  are  incorporated  as  part  of  the  contract,  and 
suits  in  BO  far  as  they  seek  to  enforce  any  regulations  not  so 
incorporated  will  be  dismissed.'  If  the  contract  sued  upon 
contain  a  stipulation  that  the  mariner  mU  not  sue  for  wages 
elsewhere  out  of  the  country  to  which  the  ship  belongs,  the 
Courts  of  this  country  when  it  is  not  a  British  ship  will  not 
entertain  the  suit,  notwithstanding  the  vessel  is  confiscated 
here,  and  the  voyage  thereby  ended.* 

In  a  recent  suit  for  wages  commenced  in  the  Admiralty 
Court  of  this  country  by  the  master  of  a  ship  belonging  to  the 
United  States,  it  was  objected,  that  the  lex  loci  contractui 
disallowed  of  any  suit  in  the  Admiralty  Court  by  the  master; 
but  it  was  held  that  the  Court  was  bound  in  such  a  suit 
by  the  lex  fori  as  altered  by  the  Merchant  Shipping  Act, 
which  conferred  on  the  master  the  same  rights,  liens  and 
remedies  for  wages  as  the  common  seamen  had  theretofore 
possessed.^ 

Seamen  may  sue  in  the  Court  of  Admiralty,  notwithstanding 
there  is  a  written  contract,  if  the  coni3*act  is  made  on  the  usual 
terms,  and  not  by  deed.  It  was  so  decided  in  two  causes, 
before  the  passing  of  the  earliest  statute  requiring  the  contract 
to  be  in  writing;'  and  this  is  now  so  well  established,  that 
although  the  earlier  statutes  ex  majore  cawteld  provided* 
that  no  seamen  shall,  by  entering  into  or  signing  such  agree* 


The  Gases  upon 
Wages  oon- 
sidered. 


Ad.  248 :  The  George  Home,  Young, 
1  Hagg.  Ad.  870  ;  The  Westmoreland, 
Brigstock,  1  W.  Rob.  Ad.  218. 

»  The  Courtney,  English,  Edw.  Ad. 
239 ;  The  Vrowmina,  Bchrends,  1  Dods. 
234;  The  Golubchick,  Beraardos,  1 
W.  Rob.  Ad.  143 ;  The  Milfoid,  4  Jur. 
N.  S.  417. 

*  The  Courtney,  English,  Edw.  Ad. 
289.  An  Act  of  the  United  States  Con- 
gress was  printed  on  the  back  of  the 


contract,  but  not  incorporated  with  it 
even  by  reference.  lb. 

3  Johnson  v.  Machielsne,  S  Camp.  44 ; 
Gienar  v.  Meyer,  2  U.  BL  60S  ;  Hulle 
V.  Heightman,  2  East.  145. 

4  The  Milford,  4  Jur.  N.  S.  417. 

*  Bens  V.  Parre,  M.  T.  4.  Ann.  2  Ld. 
Raym.  1206,  and  the  Mariners*  Case, 
8  Mod.  379. 

^  2  Geo.  2,  c  36,  s.  8  ;  31  Geo.  3,  c* 
39,  §  6. 
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ment,  be  deprived  of  any  means  for  the  recovery  of  wages  Tbe  Cases  upon 
against  any  ship,  the  master,  or  owners,  which  he  might  other-  sidered. 
wise  have  resorted  to;   there  is  no   similar  provision,  being 
quite  unnecessary,  in  the  present  statute. 

The  case  of  special  agreements,  and  of  contracts  under  seal, 
requires  further  explanation.    In  the  common  form  of  pro- 
ceeding in  the  Court  of  Admiralty,  the  party  who  sues  for 
wages  does  not  state  how  the  contract  was  made ;  the  foundation 
of  the  suit  in  that  court  is  the  service  and  not  the  hiring ;  and 
therefore  the  objection,  that  the  hiring  was  on  special  terms,  or 
made  by  deed,  not  appearing  on  the  face  of  the  complainant's 
proceedings,  must  be  raised  by  the  defendants,  if  they  wish 
to  rely  on  it.    And  they  must  take  the  objection,  and  apply 
to  one  of  the  superior  courts  of  common  law  for  a  prohibition, 
before  sentence  is  given  in  the  Court  of  Admiralty ;  as  after 
judgment  on  the  merits  in  that  court,  the  same  course  is  not 
then  open   to   them.'    If  the   contract   for   service  be  upon  Special  Agree- 
terms  and  conditions,  differing  from  the  general  rules  of  law,  A^eonenta 
the  service  alone  cannot  entitle  a  seaman  to  his  wages ;  his  ^^^^  Seal. 
right  to  them  must  depend  upon  the  performance  of  the  stipu« 
lated  terms.    The  construction  of  the  instrument,  in  which 
those  terms  are  contained,  is  a  proper  subject  for  the  jurisdic- 
tion of  the  courts  of  common  law ;  and  it  is  clear,  upon  the 
several  authorities,  notwithstanding  a  seeming  dictum  in  one 
case'  to  the  contrary,  that  upon  the  suggestion  of  such  a 
contract  made  ashore  and  under  seal,  supported  by  the  proper 
affidarits,  the  Courts  in  Westminster  Hall  will  prohibit  the 
Court  of  Admiralty  from  proceeding  in  the  suit.    That  court 
therefore  now  declines  cognisance  of  any  suit  based  on  such 
a  contract.* 

It  is  not  quite  clear,  whether  the  defendants  ought,  before  The  Gbses  upon 
they  apply  for  a  prohibition,  to  plead  the  agreement  in  the  ^^^^J^ 
Court  of  Admiralty  as  a  bar  to  the  jurisdiction  of  that  court. 

*  Bnggin  v,  Bennett,  4  Burr.  2085.  >  Bens  v.  Parre,  2  Ld.  Raym.  1206. 

Just,  as  a  party,   who  had  pleaded  a  '  The  Sydney  Cove,  Fudge,  2  Dods. 

modus  to  a  salt  in  the  Spiritual  Court  for  Ad.  7,  11 ;  The  Mona,  Glass.  1 W.  Hob. 

titheS)  if  h«  suffered  the  modus  to  be  Ad.    137  ;  The  Riby  Grove,  Dean,   2 

tried  in  that  coait,  could  not  obtain  W.  Rob.  Ad.  52  ;  The  Debrecsia,  Ham* 

a  prohibition  after  sentence,    FuU  v.  mond,  3  W.  Rob.  Ad.  88. 
Hutchina,  Gowp.  422. 

q2 
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In  one  of  the  cases  on  this  subject,  the  Court  of  King's  Bench 
is  reported  to  have  said  :  "  If  there  is  any  special  contract,  as  is 
now  suggested,  the  defendant  may  plead  it  in  the  Court  of 
Admiralty,  and  if  that  court  does  not  allow  the  plea,  then 
may  be  the  proper  time  to  move  the  King's  Bench  for  a 
prohibition ;  for  if  it  should  be  granted  before  the  plea  is 
disallowed,  it  is  a  prejudging  of  the  justice  of  that  court." ' 
The  Cases  as  lo         The  course  of  the  proceedings,  that  had  taken  place  in  the 

Prohibition  con-      ^  ^    *  ,     .     ,         ,  .        .  j>  ^ 

sidered.  Court  of  Admiralty,  does  not  appear  by  the  report  of  any  of 

the  cases,  in  which  a  prohibition  has  been  granted.  The  best 
reporter  of  the  first  of  these  cases,'  says  only :  "  A  motion  was 
made  for  a  prohibition  to  the  Court  of  Admiralty,  in  a  suit 
there  for  mariners'  wages,  upon  a  suggestion  of  a  contract  made 
for  them  at  land ;  and  the  Court  held,  that  for  the  convenience 
of  seamen,  the  Admiralty  had  been  allowed  to  hold  plea  for 
mariners'  wages,  but  yet  with  this  limitation,  that  if  there  be 
any  special  agreement,  by  which  the  mariners  are  to  receive 
their  wages  in  any  other  maimer  than  is  usual,  or  if  the  agree- 
ment be  under  seal,  so  as  to  be  more  than  a  parol  agreement, 
in  such  a  case  a  prohibition  shall  be  granted :  and  so  it  was 
granted  in  this  case." 

In  the  second  case,'  by  the  suggestion^  made  in  support  of 
the  motion  for  a  prohibition,  the  defendant  in  the  Court  of 
Admiralty,  after  reciting  the  statutes  relating  to  the  jurisdiction 
of  the  Court  of  Admiralty,  and  the  libel  exhibited  in  that  Court 
by  the  seamen  (by  which  it  appeared  that  they  had,  during  the 
voyage,  entered  on  board  one  of  his  Majesty's  ships),  set  forth 
the  contract,  which  contained  an  express  covenant,  that  if  any 
or  either  of  the  seamen  should  depart  from  or  leave  the  ship 
during  the  voyage,  to  go  on  board  any  of  his  Majesty's  ship  or 
ships  of  war,  or  upon  any  other  pretence  or  account  whatso- 
ever, without  leave  of  the  master,  such  seaman  so  deserting  or 
leaving  the  ship,  should  forfeit  and  lose  all  his  wages  and  pay 
then  due  and  owing ;  and  averred  that  this  contract  was  made 

>  The  Mariner's  Case,  8  Mod.  879.  Strange,  vol.  ii.  p.  968,  more  folly  by 

»  Opy  V.  Child,  1  Salk.  31,  S.  C.  by  Bamardiston,  voL  ii.  p.  419  :  but  the 

the  name  of  Opy  v.  Addison,  12  Mod.  account  in  the  text  of  the  judgment 

38,  but  not  moi-e  circumstantial.  pronoimced  by  Lord  Hardwicke  is  taken 

»  Day  V.  Serle,   K.   B.   East,   T.  7  from  a  manuscript  note. 

Geo.    2,  very  shortly   mentioned   by  *  MS.     It  is  signed  by  Draper. 
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on  land  in  this  country,  and  sealed  and  delivered  by  the  parties,  The  Gases  as  to 
and  that  although  he  had  offered  to  prove  the  said  statutes,  and 
the  rest  of  the  premises  in  the  Court  of  Admiralty  before  the 
Judge  there,  yet  that  the  Judge  of  the  said  Court  had  alto- 
gether refused  to  receive  the  said  plea  and  allegation.     Upon 
the  motion  for  a  prohibition,  the  Chief  Justice  (Lord  Hardwicke)  Admiralty  Jnris- 
said,  that  before  the  making  of  the  new  statute  (viz.,  the  2  Geo.  g^^^  ^^    ^^^' 
2  c.  36),  he  always  understood  the  law  to  be  settled,  that,  as  the 
Admiralty  Court  proceeds  in  suits  for  mariners*  wages  upon 
contracts  made  at  land,  which  cannot  be  the  proper  cognisance 
of  the  maritime  jurisdiction,  merely  by  indulgence,  a  prohibition 
would  always  be  granted  where  the  contract  differed  from  the 
common  and  usual  contracts  between  masters  of  ships  and 
seamen  about  wages,  by  reason  of  some  special  terms  contained 
in  it;  and  that  in  this  agreement  there  seemed  to  be  some 
special  covenants ;  as,  for  example,  one  that  if  the  mariners 
shoxdd  enter  into  any  of  his  Majesty's  ships  of  war,  they  should 
forfeit  their  wages ;  which  was  directly  contrary  to  a  clause  in 
the  late  Act.    And  secondly,  that  where  the  agreement  was  by  Does  not  ex- 
writing,  signed  and  sealed,  there  also  a  prohibition  should  go,  tetcts^^CT 
which  was,  likewise,  the  present  case.     And  the  only  question,  ^^^ 
therefore  remaining  was,  whether  or  no  the  statute  reached  to 
this  case.     And  his  Lordship  gave  his  opinion  that  it  did  not ; 
since  as  this  was  a  contract  by  deed,  it  was  dehors  the  act, 
which  only  required  a  contract  in  writing ;  and  it  could  not  be 
supposed  that  the  Act  intended  to  give  the  Court  of  Admiralty 
the  cognisance  of  agreements  for  mariners'  wages  made  by  deed  ; 
that  must  depend  upon  the  trial  of  the  validity  of  such  deed, 
which  could  not  be  otherwise  than  by  a  jury  at  common  law, 
being  left  as  it  was  before ;  that  this  case  came  within  the  case 
of  Opy  and  AddisoUy  and  as  the  late  statute  did  not  take  it  out 
of  the  old  rule,  it  must  still  go  by  that  rule.     The  other  judges 
concurred  in  the  same  opinion ;  and  a  prohibition  was  granted. 
The  report  of  the  last  case  on  this  subject^  which  was  a  suit 
instituted  in  the  Court  of  Admiralty  by  seamen  employed  on 
board  a  ship  in  the  service  of  the  East  India  Company,  is  given 
at  considerable  length,  and  although   the  particulars  of  the 
deed,  under  which  the  seamen  were  hired,  are  not  stated,  it  may 
be  collected  from  the  report,  that  the  deed  contained  a  clause. 
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Besaltofthe 
Casee  as  to  Pn>- 
bibitioik 


by  which  it  was  stipulated,  that  the  seamen  should  not  be 
entitled  to  wages  unless  the  ship  should  return  home ;  but  it 
does  not  appear  whether  this  event  had  taken  place  or  no.  The 
Court  graated  a  prohibition  upon  the  authority  of  the  two 
former  cases,  and  Lord  Mansfield  took  notice,  that  the  seal  was 
not  the  only  circumstance,  in  which  this  case  differed  from  the 
ordinary  contract  for  mariners'  wages.* 

From  this  view  of  the  decisions  of  the  courts  in  Westminster 
Hall,  it  appears  that  although  a  prohibition  has  not  in  any 
instance  been  actually  granted  where  a  contract  was  upon  the 
ordinary  terms,  merely  because  it  was  made  by  deed ;  yet  in 
each  of  the  cases,  the  Court  considered  that  circumstance  alone 
to  be  a  sufficient  ground  for  a  prohibition.  The  reason  of 
this  seems  to  be,  that  as  the  suit  of  the  seamen  in  the  Court  of 
Admiralty  was  at  first  allowed  only  as  a  matter  of  indulgence, 
and  considered  as  an  excepted  case,  not  properly  belonging 
to  the  jurisdiction  of  that  court,  the  exception  was  confined 
to  the  case  of  ordinary  contracts  not  under  seal.  And  if  a 
contract,  under  seal,  contain  merely  such  clauses  and  covenants 
as  are  conformable  to  the  general  rules,  that  govern  the 
administration  of  justice  in  the  Court  of  Admiralty,  neither  the 
actual  existence,  nor  the  legal  effect  and  import,  of  the  deed 
can  become  the  subject  of  litigation  in  that  court.  The 
seamen  are  not  bound  to  make  the  deed  the  foundation  of  their 
claim,  either  by  the  general  course  of  proceedings  in  the  Court 
of  Admiralty,  or  by  the  statute :  and  as  it  can  never  be  their 
interest  to  deny  the  existence  or  execution  of  a  deed  pleaded 
by  the  defendant,  containing  only  the  usual  terms,  if  such  a 
deed  did  not  exist,  the  objection  to  the  mode  of  trial  pur- 
sued in  that  court,  and  to  the  necessity  of  two  witnesses  to 
prove  the  execution  of  a  deed,  can  hardly  arise.  In  a  case 
relating  to  the  jurisdiction  of  the  Court  of  Admiralty,  on  a 
deed  of  hypothecation  of  a  ship  by  the  master,  which  came 
before  the  Court  of  King's  Bench,  one  of  the  learned  judges 
of  that  court*  said :   "  If  the  Court  of  Admiralty  has  juris- 


*  Howe  V,  Nappier,  4  Burr.  1944. 
The  records  of  suggestions  for  prohibi- 
tions are  in  general  very  regularly  kept 
^  the  office  of  the  Clerk  of  the  Papers, 


but  the  particular  suggestion  in  this  case 
could  not  be  found,   although  a  very 
diligent  search  was  made  by  the  officer. 
2  Mr.  Justice  Buller,  8  T.  B.  270. 
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diction  over  the  subject  matter,  the  circumstance  of  the 
instrument  being  under  seal,  does  not  deprive  them  of  their 
jurisdiction."^ 

In  a  ease  where  the  defendants  in  the  Court  of  Admiralty  When  the  Deed 
pleaded  a  deed,  by  the  terms  whereof  the  mariners  agreed  to  tion^f^e^SuuT 
subject  themselves  to  the  loss  of  their  wages  on  particular  i>iitrftlwd«lwc^ 
circumstan<^s,  and  the  plaintiff  replied,  that  the  deed  was 
obtained  by  fraud  and  circumvention,  and  the  Court  of  Admi* 
ralty  declared  it  to  have  been  so,  and  gave  sentence  for  the 
plaintiff  to  recover  his  wages ;  the  Court  of  King's  Bench, 
upon  application  for  a  prohibition,  said :  "  This  is  only  a  deed 
on  one  side  to  forfeit  the  wages  upon  particular  circumstances, 
but  will  not  enable  them  to  sue  for  their  wages  at  law ;  the 
deed,  therefore  comes  in  only  by  way  of  incident,  and  then  they 
may  proceed  to  try  it.     There  can  be'  no  prohibition.**  • 

It  is  quite  competent  to  parties  in  the  Admiralty  to  plead  to  Parties  may 
the  jurisdiction  under  protest,*  and  there,  as  in  the  courts  of  J^^rtJ^anT 
common  law,  in  order  to  be  certainly  available,  the  objection  ^^^^  ^® 

Jnzudiction 

onght  to  be  taken  in  the  first  instance.*  When  the  act  is 
finished  on  both  sides,  the  question  of  jurisdiction  is  ripe  for 
decision,  and  it  seems  to  be  consonant  with  the  presumption  in 
favour  of  any  court  that  it  will  not  exceed  its  jurisdiction,  that 
the  parties  should  wait  the  decision  of  that  court  on  the  pre- 
liminary objection,  before  proceeding  at  law  for  a  prohibition. 

All  suits  and  actions  brought  in  the  Court  of  Admiralty  for  ststate  of  Liml- 
seamen's  wages  must  be  commenced  within  six  years  next  after  A^D^dty*^* 
the  cause  of  such  suit  or  action  shall  accrue,  unless  the  party  ^^^ 
entitled  to  sue  shall  at  that  time  be  within  the  age  of  twenty- 
one  years,  a  feme  covert,  non  compos  mentis,  or  imprisoned,  or 
unless  such  party,  or  the  party  sued,  shall  be  at  that  time 
beyond  the  seas ;  in  which  cases  the  suit  may  be  brought  within 
six  years  after  the  party  suing  shall  be  of  full  age,  discovert, 
of  sane  memory,  or  at  large ;  or  either  the  party  suing,  or  the 
party  sued  shall  return  from  beyond  the  sea.* 


'  Menetone  v.  Gibbons,  8  T.  R,  267.  *  Per  Dr.  Luflhington,  in  The  Dayid 

'  Buck  V.  Atwood,  2  8tn.  761.  Lnckie,  9  Monthly  Law  Mag.  p.  210  ; 

*  The  Fortitade,  Doaglas,  2  W.  Bob.  dted  Coote's  Practice,  93. 

Ad.  217 ;  2  Notes  of  Cases,  615,  619,  *  4  Ann.  c.  16,  §  17,  18,  and  19. 

8>  C. ;  Coote*8  Practice,  98,  282.  The  length  of  time  thus  allowed  may 
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ProceedingB  at         In  the  courts  of  common  law,  the  seamen  may  sue  either 

the  master,  as  the  person  mimediately  contracting  with  them 
and  answerable  to  them,  or  the  owners,  as  the  persons  virtually 
contracting  with  them  through  the  agency  of  the  master,  and 
answerable  for  the  performance  of  his  engagement. 

In  ease  of  change      In  case  there  is  a  change  of  owners  in  the  course  of  the 

voyage,  the  master  is,  in  presumption  of  law,  the  a^ent  of  the 
new  owner,  until  Uiere  be  time  to  appoint  another,  or  continue 
him  in  his  command.  The  new  owner  is  answerable  to  the 
seaman,  not  on  the  old  articles,  but  on  any  new  engagement 
implied  or  expressed  for  his  services  on  board  from  the  time  of 
the  change.^  The  master,  who  made  the  original  articles,  and 
the  former  owner,  his  principal  in  that  engagement,  are  still 
severally  liable  thereon  for  any  damage  the  seaman  may 
sustain  by  the  change. 

Lmiitation  of  Actions  in  the  courts   of  common  law  are  also  limited  to 

Actions. 

the  same  period  of  six  years,  with  the  same  provisoes;'  unless 
they  are  foimded  on  a  contract  imder  seal ;  and  in  that  case,  to 
a  period  of  twenty  years,  subject  to  similar  provisions  in  favour 
of  persons  under  disabilities  at  the  time  the  cause  of  action 
accrued.* 
Non-joinder  at  At  common  law,  in  an  action  for  wages,  as  the  contract  for 
Common  Law.      service  is  made  with  the  seamen  severally,  there  cannot  be  a 

joinder  of  plaintiffs,  but  any  question  of  law  affecting  all  the 
others  may  be  raised  and  settied  in  one  case,  with  the  consent 
and  support  of  the  rest. 
Joinder  of  Plain-       In  the  Couit  of  Admiralty,  however,  any  number  of  plain- 

-tiffs  in  Admiralty    ,./*.     i.      •  •    j.         ^  -^     ^-i     x 

Court.  ^iffS)  havmg  a  common  mterest,  may  commence  a  smt,  that 

being  based,  not  upon  contract,  but  upon  services  rendered  in 
respect  of  the  res  benefited  thereby,  and  bound  in  consequence 
thereof  by  a  maritime  lien. 

The  master,  or  seaman,  is  now  deprived  of  the  right  of 
proceeding*  in  the  Court  of  Admiralty,  or  the  superior  courts 

be  very  inconvenient  in  the  case  of  a  *  3  &  4  W.  4,  c.  42,  §  3,  4. 
suit  against  the  ship,  if  the  property  *  This  is  a  difference  from  the  enact- 
thereof  has  been  transferred.  ments  respecting  jurisdiction  in   the 

1  Robins  v.  Power,  27  L.  J.  (C.  P.)  County  Court  Acts  (9  &  10  Vict.  c.  95, 

257  ;  4  C.  B.  (N.  S.)  778.  §  129  ;   18  &  14  Vict,  c  61.  §  11)  to 

'  21  Jaa.  1  c.  16,  §  3  &  7,  and  4  Ann.  the  advantage  of  the  seaman,  whose 

c.  16,  §  19.  adviser  is  not  aUowed  the  option  of 
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of  record,  for  wages,  when  the  amount  is  under  502.,  except 
under  the  circumstances  expressly  named  in  the  following 
enactment: — 

"  No  suit  or  proceeding  for  the  recovery  of  wages,  under  the  juriadiction  in 
sum  of  50L  shall  be  instituted  by,  or  on  behalf,  of  any  seaman  ^J^^^^^ 
or  apprentice,  in  any  Court  of  Admiralty,  or  Vice- Admiralty,  or 
in  the  Court  of  Session  in  Scotland,  or  in  any  superior  court 
of  record  in  Her  Majesty's  dominions, — unless  the  owner  of 
the  ship  is  adjudged  bankrupt,  or  declared  insolvent,* — or 
unless  the  ship  is  under  arrest,  or  is  sold  by  the  authority  of 
any  such  court  as  aforesaid,  or  unless  any  justices  acting  under 
the  authority  of  this  Act,  refer  the  case  to  be  adjudged  by  such 
court, — or  unless  neither  the  owner  nor  master  is  or  resides 
within  twenty  miles  of  the  place  where  the  seaman  or  apprentice 
is  discharged  or  put  ashore."' 

As  it  appears  to  be  the  object  of  the  legislature  not  to 
derogate  from  the  security  which  the  seaman  has,  by  the 
maritime  law,  or  otherwise,  for  the  recovery  of  his  full  wages ; 
but  merely  to  substitute  a  cheaper  and  readier  remedy  for  one 
that  is  more  expensive  and  dilatory  ;  exception  has  been  made 
of  aU  those  cases  in  which  he  would  lose  any  advantage  what- 
ever by  the  change. 

If  any  suit  not  within  these  exceptions  is  brought  in  the  statute  mmt  ht 
improper  court,  the  statute  should  be  pleaded  in  bar  in  the  P^^^*^* 
courts  of  common  law,  otherwise  the  Court  wUl  not  interfere 
after  verdict ; '  and  in  the  Admiralty  Court,  it  seems  to  be  the 


proceeding  in  the  superior  courts,  on 
conation  of  tbe  plain tifTs  recoyering 
no  costs,  and  qiuEre  whether  the  effect 
of  this  provision  can  he  evaded  hy 
joining  coonts  for  other  causes  of  action 
to  the  count  for  wages,  Rossi  v.  Grant, 
5  C.  B.  (N.  S.)  699. 

*  These  words  ohviously  refer  to  the 
result  of  judicial  proceedings,  and  not 
to  mere  private  condition,  The  Prin- 
cess Royal,  2  W.  Rob.  Ad.  878 ;  and 
therefore  where  an  owner  had  com- 
nutted  an  act  of  bankruptcy  by  filing  a 
declaration  of  insolvency  under  the 
€  W.  4.  c,  14,  the  Irish  Bankrupt 
Act,  and  two  months  had  elapsed,  but 


no  commission  issued,  he  was  held  not 
to  be  a  bankrupt  within  the  meaning 
of  a  similar  enactment  in  the  7  &  8 
Vict.  c.  112,  §  16. 

«  17  &  18  Vict.  c.  104,  §  189.  See 
Bums  V,  Chapman,  5  C.  B.  (N.  S.)  481, 
where  a  judge^s  order  was  made  on  a 
master  of  a  United  States  vessel  in  a 
port  of  this  country,  to  put  in  bail  to 
an  action  for  seaman's  wages,  upon  an 
affidavit  of  debt  and  mediteUio  fuga 
under  the  1  &  2  Vict.  c.  110. 

»  Taylor   v.    Blair,    3  T.   B.    452 ; 
Parker  v.  Elding,   1  East,  852 ;  West 
V,  Turner,  6  A.  &  E.  614  ;  2  Bac.  Abr 
818,  Costs,  D. 
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Suits  Abroad  by 
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practice  to  bring  it  under  the  notice  of  the  Court,  by  way  of 
protest  of  the  defendant.^ 

If  the  owner's  usual  place  of  residence  be  Blakeney,  in 
Norfolk,  and  the  yessel's  port  of  discharge  London,  the  master 
is  entitled  to  sue  iu  the  Admiralty  Court,  notwithstanding  the 
owner  regularly  attends  the  com*market  in  London,  and  on 
these  occasions,  frequents  the  house  of  his  agent,  in  Mark 
Lane."  And  when  the  seamen  are  entitled  to  enter  that  court 
with  a  claim  for  wages,  there  is  no  power  to  depriye  them  of 
that  right,  although  the  res  is  insufficient  to  satisfy  the  claims 
restricted  to  that  fund,  and  the  owners,  against  whom  the 
seamen  might  proceed  at  law,  are  solvent  and  affluent;  the 
Court,  for  the  ends  of  justice,  may  marshal  assets,  but  it 
cannot  shut  out  rightful  claims.' 

In  lieu  of  the  right  thus  taken  away,  of  proceeding  in  the 
superior  courts  or  Court  of  Admiralty,  it  is  now  provided  that 
'*  any  seaman^  or  apprentice,  or  any  person  duly  authorised  on 
his  behalf,  may  sue  in  a  summary  manner,  before  any  two 
justices  of  the  peace  [or  one  stipendiary  magistrate*],  acting 
in  or  near  to  the  place  at  which  the  service  has  terminated,  or  at 
which  the  seaman  or  apprentice  has  been  discharged,  or  at 
which  any  person  upon  whom  the  claim  is  made  is,  or  resides, 
or  in  Scotland,  either  before  any  such  justices,  or  before  the 
sheriff  of  the  county,  within  which  any  such  place  is  situated, 
for  any  amount  of  wages  due  to  such  seaman  or  apprentice,  not 
exceeding  50{.  over  and  above  the  costs  of  any  proceeding  for 
the  recovery  thereof,  as  soon  as  the  same  becomes  payable ; 
and  every  order  made  by  such  justices  or  sheriff  in  the  matter, 
shaU  be  final."* 

A  seaman  whose  engagement  or  voyage  is  to  terminate  in 
the  United  Kingdom  is  not  entitled  to  sue  in  any  court  abroad 
for  wages,  unless  he  has  been  discharged  with  the  sanction  oi 


1  The  Edwin,  Robertson,  8  Hagg. 
S64.     See  Ooote'a  Practice,  92,  98. 

s  The  Blakeney,  5  Jar.  K.  S.  418.  See 
under  the  County  Court  Acts,  Eerr  v. 
Haynea,  29  L.  J.  (Q.  B.)  70 ;  Lake  v, 
Butler,  24  L.  J.  (Q.  B.)  273  ;  Taylor  v. 
The  Crowland  Gm  and  Coke  Company, 
24  L.  J.  (Ex.)  238 ;  Dunaton  v.  Pater- 


son,  5  C.  B.  (K.  S.)  267. 

»  The  Arab.  5  Jnr.  N.  S.  417 ;  Hie 
Constancia,  10  Jur.  845;  4  Notes  of 
Cases,  285,  518,  677. 

*  Or  any  master,  17  k  18  Vict,  c 
104,  §  191. 

»  Ibid.  §  619. 

«  17  &  18  Vict,  c  104,  §  188. 
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the  shipping-mastery  or  the  chief  officer  of  customs  at  the  port, 
or  the  British  consular  officer,  or  two  respectable  merchants 
there,  and  with  the  written  consent  of  the  master, — or  unless 
he  proves  such  ill-usage  on  the  part  of  the  master,  or  by  his 
authoxiiy,  as  to  warrant  reasonable  apprehensions  of  danger  to 
life  by  remaining.  But  on  his  return  to  the  United  Kingdom, 
if  he  proves  the  master  or  owner  guilty  of  such  conduct  or 
defibult  as  would  have  entitled  him,  but  for  the  statutory  prohi- 
bition, to  sue  for  wages  before  the  termination  of  the  voyage  or 
engagement,  he  is  entitled,  besides  his  wages,  to  a  compensation 
not  exceeding  20V 

Probably  the  British  colonial  courts  will  give  effect  to  this 
statutory  prohibition,  with  respect  to  all  suits  before  them  in 
derogation  of  it ;  but  uidess  it  is  incorporated  also  in  the  ship's 
articles,  it  is  likely  to  prove  a  nullity  in  all  courts  out  of 
Her  Majesty's  dominions,  proceeding  in  such  suits  by  foreign 
seamen  in  accordance  with  the  principles  of  the  general  mari- 
time law.* 

Wherever  the  law,  for  the  purposes  of  a  perilous  calling,  disotplirs  and 
reposes  absolute  though  not  irresponsible  authority,  there  it 
expects  a  prompt  and  unreserved  obedience  to  all  lawful  com-  to^^e  liMter.* 
monds.  Such  also  is  the  dictate  of  common  sense,  the  sugges- 
tion indeed  of  self-preserving  instinct  under  the  circumstances. 
There  is  no  room  for  negligence  in  such  a  vocation  as  that  of 
the  seaman,  no  time  to  consider  the  propriety  of  the  word, 
when  it  is  passed  for  an  alteration  in  the  trim  of  the  ship ; 
unity  and  decision  of  command,  followed  by  the  promptness  of 
combined  execution,  are  the  conditions  of  existence  for  the 
ship  and  all  she  carries. 

Discipline,  moreover,  in  so  small  and  inseparable  a  com- 
mnnity,  necessarily  descends  into  the  minuteness  of  household 
economy.  Regulations  of  police  take  there  a  personal  character, 
and  if  need  be^  are  despotically  enforced.   Uncleanly  or  vicious 

M7  &  18  Vict  c  104,  §  190,  207.  conflict  of  laws  within  Her  Majesty's 

*  See  the  principles  on  which  our  dominions, 

own  oonrtt   proceed   in    such  cases,  '  As  to  the  master^s  authority  over 

M^t  p.  226  ;  and  see  §  290  of  the  the  seamen  in  matters  of  discipline,  see 

Hercbint  Shipping  Act,  respecting  the  arUe,  p.  182. 


836  DISCIPLINE,   OFFENCES,   AND   PENALTIES.        [CHAP.  T. 

habits,  though  individual,  cannot  be  private;  and  as  being 
public,  offensive  to  all,  and  menacing  the  existence  of  dis- 
cipline, they  must  be  extirpated.  Disposition  even,  while  it 
is  humoured  in  what  is  innocent,  though  odd,  is  to  be  subjected 
to  a  vigorous  influence,  with  a  view  to  repressing  quarrel- 
someness, and  preventing  assaults. 

Eye-servants  anywhere  are  an  evil ;  on  board  ship  they  are 
a  source  of  danger ;  and  such  are  all  skulkers  and  malingerers. 
But  positive  disobedience  is  an  offence  of  the  grossest  kind. 
It  challenges  the  existence  of  authority.  If  open  and  avowed, 
especially  if  accompanied  with  insolent  language  or  acts  of 
violence  to  the  officers,  it  speedily  engenders  mutiny,  and  com- 
promises the  safety  of  the  ship  and  all  on  board.  The  prompt 
reaction  of  lawful  force  in  the  commencing  disorders  of  mutiny 
may  be  a  measure  of  precaution,  preliminary  to  subsequent 
punishment.  In  smaller  matters  of  pubHc  notoriety,  instant 
punishment,  proportioned  to  the  offence  and  to  the  salutary 
effect  to  be  produced  on  others,  may  be  indispensable  to 
check  the  influence  of  a  bad  example,  or  to  quell  an  infectious 
spirit  of  rising  discontent  and  insubordination.^ 
Btatntory  The  statute  has  ascertained  some  of  the  greater  offences 

PmuahmeDtfl.       against  discipline,  and  graduated  the  maximum  of  punishment, 

terms  of  imprisonment  with  or  without  hard  labour  and  in 
some  cases  forfeitures,  assignable  to  each  offence.'  Besides  the 
offences  of  desertion  and  absence  already  mentioned,*  it  assigns 
,to  wilful  disobedience,  four  weeks'  imprisonment,  and,  at  the 
discretion  of  the  Court,  two  days*  pay ;  continued  wilful  dis- 
obedience, or  neglect  of  duty,  twelve  weeks'  imprisonment,  and, 
at  the  discretion  of  the  Court,  for  every  twenty-four  hours*  con- 
tinuance of  the  offence,  six  days*  pay,  or  the  expenses  properly 
incurred  in  hiring  a  substitute ;  assaulting  any  master  or  mate, 
twelve  weeks'  imprisonment;  combining  to  disobey,  or  to  neglect 
duty,  or  impede  the  navigation  of  the  ship,  or  the  progress  of 
the  voyage,  twelve  weeks*  imprisonment ;  wiKully  damaging  the 
ship,  or  embezzling,  or  wilfully  damaging,  any  of  her  stores  or 

'  See  the   remarkable  judgment  of  greater  detail  in  prescribing  discipline 

Lord  Stowell,  The  Agincoiirt,  Mahon,  than  is  now  thought  advisable.     See 

1  Hagg.  Ad.  271.  the  laws  of  Oleron,  art.  12 — 1  Pardess. 

8  17  &  18  Vict.  c.  104,  §  248.     The  332. 

ancient     ordinances     ventured    upon  >  AnUy  p.  215,  etseq. 
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cargo,  forfeiture  of  wages  to  the  amount  of  the  loss,  and  at  the 
discretion  of  the  Court,  twelve  weeks'  imprisonment;  smug- 
gling, wherehy  loss  or  damage  is  occasioned  to  the  master  or 
owner,  liability  to  pay  the  loss  or  damage,  the  amount  of  which 
the  master  or  owner  may,  of  right,  retain  out  of  wages,  without 
prejudice  to  any  further  remedy. 

It  is  the  duty  of  the  master  to  enter  all  offences  committed, 
and  punishments  inflicted,  on  board,  in  the  o£Gicial  log,'  and 
with  regard  to  the  offences  punishable  by  a  court  on  shore, 
referred  to  immediately  above,  he  is  to  have  the  entry  signed 
by  himself  and  the  mate,  or  one  of  the  crew,  and  read  over,  or 
a  copy  thereof  furnished  to  the  offender,  if  still  on  board,  whose 
answer,  if  any,  to  the  charge,  must  also  be  entered,  together 
with  a  statement  that  this  was  done.  This  entry  must  be 
produced  or  proved  at  the  trial,  or  the  Court  may  refuse  to 
receive  evidence  of  the  offence.* 

In  cases  of  desertion,  temporary  absence  without  leave,  or  PaniBlunent  maj 
neglect  or  refusal  to  join  the  ship,  or  to  proceed  to  sea,  when  a  """^ 
term  of  imprisonment  may  be  awarded,  it  is  competent  for  the 
Court,  instead  of  committing  the  offender,  to  deliver  hiTn  up, 
on  request  of  the  master,  owner,  or  his  agent,  to  be  conveyed 
on  board  for  the  purpose  of  proceeding  on  the  voyage ;'  and  if 
in  these  cases,  or  other  case  of  breach  of  discipline,  a  term  of 
imprisonment  has  been  awarded  and  partially  suffered,  it  is 
competent  for  any  justice,  on  similar  request,  to  cause  the 
prisoner,  whose  engagement  on  board  is  not  terminated,  to  be 
conveyed  on  board,  notwithstanding  the  sentence  has  not  been 
completely  suffered,  for  the  purpose  of  proceeding  with  the 
ship.* 

No  conviction  may  be  had  under  the  Merchant  Shipping  Limitation  m  to 

* 

Act  in  any  summary  proceeding  in  the  United  Kingdom,  or  any  J^^J^^JJo- 
Britiah  possession,  unless  such  proceeding  is  commenced  ««edingi. 
within  six  months  after  the  offence  was  committed,  or  within 
two  months  after  both  parties  arrive,  or  are,  at  one  time,  within 
the  jurisdiction ;  and  no  order  for  the  payment  of  any  money 
may  be  made  under  this  act  in  any  summary  proceeding  in  the 
United   Kingdom,  or    any  British   possession,  unless   such 

»  17  &  18  Vict,  c.  104,  §,  282.  »  Ihid,  §  247. 

s  Jlrid.  §  244.     See  anU,  p.  221,  n.  7.  <  Ibid,  §  258. 
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proceeding  is  commenced  within  six  months  after  the  cause  of 
eomplaint  arose,  or  within  six  months  after  both  parties  arrive, 
or  are  at  one  time  within  the  jurisdiction/ 
Bight  of  Souium       The  duty  of  the  owner  and  master  to  find  the  ship  in  provi- 

M  to  ProTisionB       •  .  -  «..  •■•/v**  • 

and  MedidsM.     sions  and  water,  of  proper  description  and  in  sumcient  quantity 

for  the  use  of  the  crew,'  obliges  him  now  to  specify  the  descrip- 
tion and  quantity  in  the  contract,'  and  to  furnish  the  crew  with 
the  means  of  weighing  and  measuring  the  articles  when  served 
out/  The  seamen  have  thereby  a  right  at  common  law  to 
damages  for  a  breach  of  the  contract.  By  statute  there  is  a 
compensation  to  be  paid  them  for  short  allowance,  or  if  any 
of  the  provisions  are  bad  in  quality,  and  unfit  for  use.^  Unfit- 
ness for  use  may  be  owing  to  quality  or  condition,  and,  in 
either  sense,  if  this  is  to  be  read  as  a  qualification  upon  the  prior 
word '*  quality/' and  not  in  the  alternative,  "  and  "  appearing 
for  "or,"  this  protection  is  of  little  practical  value  to  the 
seaman.  Such  as  it  is,  however,  it  must  be  regarded  as  a 
compensation  in  the  nature  of  wages,  and  as  being  the  money 
value  of  the  mere  deficiency  or  inferiority.  In  that  view  it 
does  not  displace  the  common  law  right  of  the  seaman  to 
damages,  for  injury  sustained  by  him  from  the  wilful  or 
negligent  conduct  of  the  master  or  owners,  in  respect  of 
provisions/  But  if  the  voyage  is  unduly  protracted  by  events, 
which  the  master  could  not  provide  against  or  control,  such 
light  to  damages  for  personal  injury,  in  consequence  of  short 
allowance,  does  not  arise,  and  the  statutory  compensation, 
being,  in  fact,  in  the  nature  of  wages,  is  all  that  is  due/ 

A  similar  statutory  duty  is  created  with  respect  to  the 
providing  of  medicines  and  anti-scorbutics,  in  accordance  with 
the  authorised  scale,  and  the  supply  thereof,  on  proper  occa- 
sions to  the  crew,  and  if  it  is  a  foreign-going  ship,  with  100 
persons,  or  upwards,  on  board,  she  must  carry  a  duly-quahfied 
medical  practitioner/    By  the  neglect  of  such  duty,  the  owner 

1  17  &  18  Vict,  c  104,  §  625.  <  17  &  18  Vict  c.  104,  §  225. 

8  The  Castilia,  Stewart,  1  Hagg.  59,  »  Ibid.  §  223. 

60.  •  Couch  V.  Steel,  3  E.  ft  B.  402 ;  28 

»  17  &  18  Vict  c.  104,  §  149  ;  and  L.  J.  (Q.  B.)  121,  S.  C. 

the  Form  of  Contract  sanctioned  by  the  '  The  Josephine,  1  Swab.  Ad.  152  ; 

Board  of  Trade.  See  the  dietary  Uble  in  2  Jur.  N.  S.  1148,  a  C. 

the  Conselato,  c.  100—2  Pardess.  187.  ^  17  &  18  Vict  c.  104,  {  224,  226, 280. 
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or  master  incurs  a  penally,*  and  makes  himself  liable  to  an 
action  by  any  one  of  the  crew  who  suffers  injnry  in  conse- 
quence,' 

Medicines,  and  surgical  or  medical  advice,  with  attendance 

whilst  on  board,  are  to  be  at  the  expense  of  the  owner ;  and  if 

the  patient  is  temporarily  removed,  to  prevent  infection,  or 

otherwise  for  the  convenience  of  the  ship,  and  he  subsequently. 

returns  to  his  duty,  the  owner  is  to  bear  the  expense  of  such 

removal,  and  the  necessary  advice,  with  attendance,  medicines, 

and  subsistence  whilst  the  patient  is  absent  from  the  ship* 

When  the  master,  or  any  seaman  or  apprentice,  receives  hurt 

or  injury  in  the  service  of  the  ship,  he  is  to  be  suppUed,  at  the 

expense  of  the  owner,  with  surgical  or  medical  advice,  attend* 

ance,  medicines,  and  subsistence,  until  he  is  cured,  or  dies,  or 

is  brought  back  to  some  port  in  the  United  Kingdom,  or  in  any 

British  possession,  according  as  he  shipped  from  one  coimtry 

or  another,  and  the  expense  of  his  conveyance  thereto,  or 

burial,  is  to  be  borne  by  the  owner/    Very  similar  provisions 

are  to  be  found  in  the  maritime  ordinances,  both  with  regard 

to  sickness,  and  hurt  or  injury,  received  in  the  service  of  the 

ship  ;*  bat  these  same  laws  throw  upon  the  seaman  the  expense 

of  his  own  cure  from  any  illness  or  injury  occasioned  by  his  own 

improper  conduct,*  and  beyond  the  provisions  already  stated, 

the  law  of  this  country  is  to  the  same  effect'    But  even  injury 

received  in  the  service  of  the  ship,  gives  the  seaman  no  right 

as  against  the  owner,  when  he  is  in  the  country  that  he  shipped 

from,'  upon  the  well-established  principle,  that  a  workman 

undertakes,  as  between  him  and  his  employer,  to  run  all  the 

ordinary  risks  of  the  service.' 


>  17^18 Vict  c.  104, 1 224,  226, 280. 

*  Conch  V.  Steel,  8  E.  &  B.  402  ;  23 
L  J.  (Q.  B.)  121,  S.  C.  See  jwr  Lord 
BUofA,  Wolfe  V.  Clagges^  8  Esp.  257. 

*  17  &  18  Vict,  c  104,  §  228. 

*  UwB  of  Olettm,  art  7^1  Pardess. 
827 ;  Ord.  of  Wisby,  art.  21—1  Par- 
desB.  474  ;  Old.  Hans.  (1591)  art.  48— 
2  Paidess.  521 ;  Old.  (1614)  t  14— 
2  Pkidess.  556;  Frencli  Old.  lir.  8  t  4, 
ut  11—4  Paidesa.  866  ;  Godede  Com. 


art.  268. 

•  Laws  of  Oleron,  'art.  6  ;  Ord.  of 
Wisby,  art.  20 ;  French  Ord.  liv.  8, 
t.  4,  art.  12  ;  Code  de  Com.  art.  264. 

M7  &  18  Vict.  c.  104,  §  228. 

8  Organ  v.  Brodie,  10  Exch.  449. 

»  Priestly  «.  Fowler,  8  M.  &  W.  1  ; 
Hutchinson  «.  The  York,  Newcastle, 
and  Berwick  Railway  Company,  5  Ex. 
843  ;  Wiggett  «.  Fox,  11  Ex.  889  ; 
Degg  v.  The  Midland  Railway  Com- 
pany, 26  L.  J.  (Ex.)  171. 
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Right  in  case  of 
personal  iiguiy 
or  death. 


Seaman's  right  to 
be  properly  ao- 
oommodated. 


For  injury  occasioned  by  the  wilful  act  of  a  fellow-servant, 
although  it  be  in  the  course  of  his  lawful  duty,  no  employer  is 
liable  ;  ^  but  the  sufferer  has  his  remedy  at  common  law,  or  his 
personal  representatives  under  the  statute,'  against  any  one  not 
in  the  service  of  the  ship  doing  him  personal  injury;  such 
remedy,  however,  when  the  injury  is  occasioned  by  anotlier 
ship,  is  subject  to  the  statutory  provisions,  already  noticed,  for 
limiting  the  responsibility  of  shipowners.' 

For  the  health  of  the  seamen,  there  is  a  specified  amount  of 
space  for  each,  to  be  provided  in  the  place  appropriated  to  them 
on  board,  and  such  place  is  to  be  kept  free  from  encroachments, 
be  properly  caulked,  and  in  all  other  respects  securely  con- 
structed and  well  ventilated;^  the  statute  imposing  a  penalty  for 
neglect,  and  thereby  creating  a  liability  to  an  action  for 
damages  by  any  seaman  who  suffers  injury  in  consequence.* 


LAWS  fOK  TH1 
PBOTBOTIOII  OF 


For  the  protection  of  seamen,  British  law  secures  an  oppor« 
tunity  of  complaint  and  investigation  wherever,  at  any  port  or 
place,  there  is  a  British  magistrate,  or  a  British  consular 
officer,  and  wherever,  on  any  sea,  a  ship  flies  the  flag  of  the 
Boyal  Navy.  On  such  an  occasion,  the  master  is  required  by 
law,  to  allow,  as  soon  as  the  duties  on  board  will  permit, 
any  seaman  or  apprentice  to  go  ashore,  or  else  to  send 
him  ashore  in  proper  custody,  when  desirous  of  making  com- 
plaint against  the  master  or  any  of  the  crew.'  The  large 
powers  confided  to  consular  officers,  in  cases  of  complaint,'  are 
amplified  in  the  hands  of  a  naval  court,  such  as  may  be  sum- 
moned upon  matters  of  urgency  and  importance,  that  judicature 
being  empowered  to  supersede  the  master,  discharge  any 
seaman,  forfeit  wages,  and  otherwise  take  steps  to  allay 
differences,  and  to  send  offenders  for  trial;*  and  heavy  penalties 


^  M*Manu8  v.  Crickett,  1  East,  106; 
Bowcher  v.  Noidstrom,  1  Tannt.  568 ; 
The  Druid,  Newton,  1  W.  Eob.  Ad. 
891. 

«  9  &  10  Vict.  c.  93. 

»  17  &  18  Vict.  c.  104,  §  603-614 ; 
anUf  c.  iii.;  p.  110. 

<  Ibid,  §  281. 

»  See  Couch  r.  Steel,  3  E.  A  B.  402, 
where,   in  the  absence  of  any   such 


statutory  duty,  the  plaintiff  failed  in  hia 
action,  although  he  had  suffered  by  the 
owner's  neglect.  But  there  is  no  im- 
plied warranty  of  seaworthiness  as  to 
the  ship  in  a  seaman's  engagement, 
ibid, 

•  17  &  18  Vict  c.  104,  §  282. 

7  Ibid.  §  268,  269. 

>  IMd.  §  260-266. 
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and  ptmishment  are  enacted  against  any  one  obstracting  or 
preventing  the  making  of  any  complaint  proper  for  investi- 
gation before  such  a  court  as  this.^  All  offences  against  person 
or  property,  conunitted  by  mariners  out  of  Her  Majesty *s 
dominions,  whether  on  shore  or  afloat,  may  be  tried  and 
punished  in  this  country,  as  if  they  had  been  committed  within 
the  jurisdiction  of  the  Admiralty  of  England.' 

Upon  the  complaint  of  any  three  or  more  of  the  crew  of  a  ComplaintB  as 
British  ship  that  the  provisions  or  water  on  board  are  bad  in 
quality  and  unfit  for  use,  or  dejicient  in  quantity,  the  officer  in 
command  of  one  of  Her  Majesty's  ships,  a  British  consular 
officer,  shipping-master,  or  chief  officer  of  customs,  to  whom 
such  complaint  is  made,  is  to  examine  into  the  grounds  thereof, 
and  th^  master  is  required  to  remove  any  occasion  of  the  same 
under  a  penalty  for  neglect.^  But  any  Mvolous  complaint  in 
abuse  of  this  power,  forfeits  to  the  owner  a  sum  not  exceeding 
one  week's  wages  from  each  person  so  improperly  complaining/ 
The  medicines  and  medical  stores  are  to  be  inspected  in  port 
by  persons  appointed  for  that  purpose  generally;'  and  any 
person  selling  such  articles  for  ship's  use  of  a  bad  quality  is 
liable  to  a  penalty  for  each  offence.* 

For  the  purpose  of  placing  every  seaman  and  apprentice  Public  snper- 
effectually  within  the  cognisance  and  protection  of  British  law,  Seamen. 
the  agreement  made  with  the  crew  in  duplicate,'  the  exact  state 
of  the  crew  up  to  the  hour  of  sailing,**  and  the  official  list,  of 
the  crew  and  casualties,  made  by  the  master, — ^in  case  of  foreign- 
going  ships,  upon  arrival  at  the  ship's  final  destination  in  the 
United  Kingdom,' — or  in  case  of  home-trade  ships,  every  half- 
year" — are  forwarded  to  the  Registrar-General  of  Seamen  in 
London,"  who  is  also  in  communication  with  all  shipping- 
masters  and  officers  of  customs  at  home  or  in  any  British  pos- 
session, and  British  consular  officers  in  foreign  parts,  with 
regard  to  the  daily  occurrences  in  the  British  merchant  service 

M7  &  18  Vict  c.  104,  §  266.  «  Jbid.  §  227. 

» 17  &  18  Vict.  c.  104,  §  267  ;  7  &  8  ^  Ibid.  §  160,  no.  3. 

Vict  c  2  ;  28  Hen.  8,  c.  16  ;  18  &  19  »  Ibid.  §  158. 

Vict  c.  91,  §  21.  »  Ibid.  §  273,  274,  276. 

»  17  &  18  Vict.  c.  104,  §  221.  >«  Ibid,  §  276. 

*  ibid.  S  222.  » Ibid,  §  153,  277. 

»  ibid.  §  226. 
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all  over  the  world;'  and  is  himself  appointed  by,  and  under 
the  control  of  the  Board  of  Trade/  the  department  of  govern- 
ment in  this  country  charged  by  pailiament  with  "  the  general 
superintendence  of  matters  relating  to  merchant  ships  and 
seamen,  and  authorised  to   carry  into  execution  all  statutes 
relating  thereto."' 
In  ease  Beamen         It  is  a  misdemeanour  in  the  master  of  a  British  ship,  or  any 
left  t^**^^  ""  person,  wrongfully  to  force  on  shore  and  leave  behind,  or  other- 
afaroad.  wise  wilfully  and  wrongfully  to  leave  behind  in  anyplace  what- 

ever, any  seaman  or  apprentice.  It  is  a  misdemeanour  in  the 
master  to  discharge  any  seaman  or  apprentice  at  any  place  out 
of  Her  Majesty's  dominions,  or  in  any  British  possession 
(except  when  such  discharge  is  in  the  possession  where  he 
shipped)  without  previously  obtaining  the  sanction  in  writing, 
indorsed  on  the  agreement,  of  the  public  shipping-master,  or  if 
there  is  none,  of  the  chief  officer  of  customs  at  the  place  if  in 
any  British  possession,  or,  if  abroad,  of  the  British  consular 
officer,  or,  in  his  absence,  of  two  respectable  merchants, 
respectively,  who  may  investigate  the  reasons  for  this  act  and 
take  evidence  upon  oath  for  that  purpose.  And  it  is  a 
misdemeanour  to  leave  such  a  seaman  or  apprentice  behind  at 
any  such  place  without  a  certificate  from  such  officer  or  mer- 
chants respectively,  as  the  case  may  be,  also  indorsed  on  the 
agreement,  and  stating  the  fact  and  the  cause  of  such  leaving 
behind,  there  being  the  same  power  to  investigate  the  matter 
by  evidence  upon  oath.*  The  production  of  such  sanction  or 
certificate,  and  the  proof  of  it,  or  that  it  was  impracticable  to 
obtain  it,  lies  upon  the  master  in  any  subsequent  proceedings 
against  him  in  relation  thereto.' 

The  wages  of  the  person  so  left  behind,  are  to  be  accounted 
for  to  such  functionary  or  merchants,  and  if  any  are  due,  pay- 
ment is  to  be  made  on  the  spot,  by  bill  or  in  money,  to  the 
seaman  himself  if  in  a  British  possession,  and  to  the  consular 
officer  if  he  is  not.*  Provision  is  made  in  all  necessitous  cases 
occurring  abroad  for  subsisting  and  relieving  seamen,  being 
British  subjects,  and  sending  them  home,  or  burying  any  who 

M7  &  18  Vict.  c.  104,  §  277,  279.  *  Ibid.  §  206,  207. 

8  Ibid,  §  271.  •  Ibid,  §  208. 

»  Ibid,  §  6.  •  Ibid,  §  209,  210. 
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die  in  such  circumstances,  at  the  public  expense,  with  a  right 
of  recoTcry  over  against  any  master  or  owner  liable  to  pay 
penalties,  or  wages,  or  such  expenses,  or  any  or  all  of  them/ 

If  a  British  ship  be  transferred  and  disposed  of  at  a  place  out 
of  Her  Majesty's  dominions,  and  a  seaman  or  apprentice  then 
refuse  to  complete  the  voyage  in  her, — or  if  the  seaman's  engage- 
ment terminate  at  such  a  place, — in  either  case,  the  master 
must  give  him  a  certificate  of  discharge,  pay  his  wages,  and 
either  provide  him  with  employment  in  some  other  British 
ship  bound  to  the  port  in  this  country  at  which  he  shipped,  or 
any  other  port  in  this  country  agreed  on,  or  furnish  the  means 
of  sending  him  there,  or  provide  him  with  a  passage  home,  or 
deposit  sufficient  for  that  purpose  and  for  his  subsistence  in 
the  meantime ;  otherwise  the  same  may  be  done  at  the  public 
expense,  with  a  right  of  recovery  over  against  the  owner  of 
such  ship  for  the  time  being. 

When  any  seaman  or  apprentice  dies  on  board  a  British  Eflects  of  de- 
ship,  an  entry  of  the  money  and  effects  left  by  him,  of  any  ^***^  ™^ 
sale  of  such  effects,  and  the  proceeds  thereof,  and  of  the  wages 
due  to  him  and  deductions  therefrom,  is  to  be  made  in  the 
official  log,  signed  by  the  master,  and  attested  by  a  mate  and 
one  of  the  crew.'  The  master  is  to  account  for,  and  pay  over 
the  same,  to  the  Board  of  Trade,  through  the  proper 
functionaiy  at  any  intermediate  port,  or  the  shipping-master  at 
the  ship's  destination  in  the  United  Kingdom;'  and  if  the 
death  occurs  in  the  United  Kingdom,  wages  or  effects  are  to 
be  accounted  for  to  the  shipping-master  of  the  port  where  the 
deceased  was,  or  would  have  been  discharged.^  But  if  the 
death  occurs,  and  effects  and  money  are  left  on  shore  at  any 
place  abroad  in  or  out  of  the  British  dominions,  the  money 
and  proceeds  of  the  effects  are  to  be  remitted  home  to  the  Pay- 
master-General, with  accounts  to  the  Board  of  Trade  by  the 
chief  officer  of  customs,  or  the  British  consular  officer,  at  or 
nearest  the  place.* 

The  legislature  have  empowered  the  Board  of  Trade   to  SaTiDgi*  Banks 
provide   facilities  for  the    remittance  of  money  by  seamen  ordcrfc***^ 

"  17  A  18  Vict,   c  104,  §  211,  212,  »  Ibid.  §  195,  197. 

213 ;  18  &  19  Vict.  c.  91,  §  16.  *  Ibid.  §  198. 

»  Ibid.  §  194,  196.  »  md,  §  197. 
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[chap-  V, 


Debt  iDcarred 
after  ArUoleB. 


Impoeition  by 
LodgiQg-hoQBe 
Keepers. 


through  shipping-masters,  and  for  payment  of  the  same  not- 
withstanding the  loss  of  the  money-order  by  the  applicant; 
and  also  for  the  institution  of  savings-banks  to  receive  the 
deposits  of  seamen,  their  wives,  or  families,  to  an  amount  not 
exceeding  150Z.  in  the  whole  at  any  one  account.^ 

If  a  seaman  incurs  a  debt  of  more  than  58.  in  amount  after 
he  has  signed  articles,  it  is  not  recoverable  until  the  service  so 
agreed  for  is  concluded.' 

For  the  purpose  of  protecting  seamen  and  apprentices  from 
imposition  by  lodging-house  keepers  and  others,  the  statute 
inflicts  a  penalty  on  any  one  who  charges  in  respect  of  board 
or  lodging  for  a  longer  time  than  is  proper,  or  who  improperly 
detains,  or  absconds  with  any  money  or  effects  of  any  seaman, 
or  who  goes  on  board  any  vessel  without  authority  before  her 
actual  arrival  at  the  dock  or  place  of  discharge,  or  who  within 
twenty -four  hours  afterwards  solicits,  on  board,  any  seaman  on 
behalf  of  any  lodging-house  keeper,  or  takes  out  of  the  ship 
his  effects  without  permission  of  the  master  or  mariner.* 


In  writing,  and 
attested,  when. 


siaxer's  wills.        The  right  of  the  merchant  seaman  *  to  dispose  of  his  personal 

property  by  nimcupative  will,  as  at  common  law,  was  expressly 
preserved  to  him  by  the  Statute  of  Frauds  and  the  general  Wills 
Act,*  but  in  respect  of  any  money  or  effects  in  the  hands  of 
the  Board  of  Trade,  any  disposition,  to  be  certainly  effectual  in 
favour  of  all  parties  claiming  thereunder,  must  be  by  will  in 
writing  in  accordance  with  the  requirements  of  the  Merchant 
Shipping  Act.  If  made  on  shipboard,  the  will  should  be  in 
writing,  and  signed  or  acknowledged  by  the  testator  in  the 
presence  of  the  master  or  first  or  only  mate  of  the  ship,  and 
attested  by  such  master  or  mate,  otherwise  the  Board  of  Trade 
may  refuse  to  give  effect  to  it  in  favour  of  any  person  claiming 
imder  it.  If  made  elsewhere  than  on  shipboard,  it  should  be  in 
writing,  and  signed  or  acknowleged  by  the  testator  in  the 
presence  of,  and  be  attested  by,  two  witnesses,  one  of  whom 


M7  &  18  Vict.  c.  104,  §  17M80  ; 
19  &  20  Vict.  c.  41. 

«  Ibid,  §  234. 

3  Ibid.  §  235-238. 

*  The  wills  of  seamen  in  the  Royal 
Navy  have  been  successively  regulated 


by  the  26  Geo.  8.  c.  63 ;  82  Geo.  8. 
c.  34 ;  11  Geo.  4  &  1  W.  4,  c.  20  ; 
2  &  3  W.  4,  c.  40.  See  17  &  18  Vict, 
c.  104,  §  204. 

*  29  C.  2,   c.  3,  §  23  j  7  W.  4  &  1 
Vict.  c.  26,  §  12. 
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must  be  a  shipping-master,  a  minister,  or  officiating  minister, 

or  cnrate  of  the  place,  or  if  there  are  no  such  persons,  a  justice 

of  the  peace»  British  consular  officer,  or  officer  of  customs, 

otherwise  the  Board  may  refuse  to  give  effect  to  it  in  favour  of 

any  one  claiming  under  it  who  is  not  related  to  the  testator  by 

blood  or  marriage.*    If  there  is  no  will,  or  if  the  Board  refuse  If  no  Will  in 

nnder  these  provisions  to  give  effect  to  such  will  as  exists,  the  ^^    *' 

property  is  to  be  dealt  with,  as  in  the  case  of  other  intestates, 

according  to  the  statutes  of  distribution.    If  no  claim  to  such 

property  has  been  substantiated  within   six  years   after  the  Limitation  as  to 

receipt  of  it  by  the  Board,  they  may  refuse   or  allow   any       ™"* 

subsequent  claim,  and  in  the  meanwhile  pay  the  proceeds  to 

the  account  of  the  Consolidated  Fund.' 

When  the  money  and  effects  in  the  hands  of  the  Board  of  When  Probate 
Trade  do  not  exceed  the  value  of  501.,  the  Board  may  require  or  not.  ^^ 
probate  or  letters  of  administration,  or  (in  Scotland)  confirma- 
tion, to  be  taken  out ;  but  payment  thereof  by  the  Board, 
without  this,  is  good  and  effectual,  and  there  is  a  statutory 
obligation  on  the  personal  representatives,  though  not  legally 
constituted,  to  distribute  such  money  and  effects  according  to 
law.  In  respect  of  all  sums  above  that  amount,  payment  can 
only  be  made  to  the  legal  personal  representatives  of  the 
deceased,  duly  constituted  by  probate  or  otherwise.' 

With  respect  to  the  claims  of  creditors  to  be  satisfied  out  of  CUtims  of  Oredi- 
such  money  and  effects,  no  creditor  can  entitle  himseK  to  Deceased. 
claim  such  money  or  effects  from  the  Board  by  taking  out 
administration  or  confirmation,  or  be  entitled  by  any  means  to 
payment  out  of  such  fund  if  the  debt  accrued  more  than  three 
years  before  the  death,  or  the  demand  was  not  made  within  two 
years  thereafter.  In  other  cases,  if  the  demand  is  made  in  the 
prescribed  form,  duly  signed  with  the  name  and  abode  of  the 
creditor,  and  verified  before  a  justice,  the  Board  may  satisfy 
the  debt,  upon  its  being  duly  proved.  But  if  before  this  demand 
is  made,  or  within  one  year  thereafter,  and  before  it  is  satisfied, 
any  claim  to  such  money  and  effects  of  the  deceased  has  been 
allowed,  the  creditor's  rights  ^d  remedies  at  law  are  then 

"  17  &  18  Vict.  c.  104,  i  200.  *  Ibid.  §  199. 

«  Ibid.  §  200,  202. 
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Conflict  of 
British  Laws. 


against  such  person  to  whom  the  Board  may  effectually  pay 
over  the  same,  notwithstanding  notice  of  such  demand/ 

In  case  of  a  conflict  of  the  laws  in  force  within  Her  Majesty's 
dominions,  exclusive  of  India,*  respecting  any  of  the  matters 
considered  in  the  preceding  part  of  this  chapter,  being  the 
matters  which  occupy  the  third  division  of  the  Merchant 
Shipping  Act,  it  is  enacted — that,  if  in  any  matter  relating  to 
any  ship,  or  to  any  person  belonging  to  any  ship,  there  appears 
to  be  a  conflict  of  laws,  then,  if  there  is  in  the  Third  Part  of 
this  (the  Merchant  Shippiag)  Act,  any  provision  on  the  subject 
which  is  hereby  expressly  made  to  extend  to  such  ship,  the 
case  shall  be  governed  by  such  provision,  and,  if  there  is  no 
such  provision,  the  case  shall  be  governed  by  the  law  of  the 
place  in  which  such  ship  is  registered.' 


Barratry  of 
Masfkr  ard 
Marihkbs. 


Wliatitis. 


Those  acts  of  the  master  or  mariners  which  are  fraudulent 
or  criminal  in  respect  of  the  owners,  and  are  not  merely 
breaches  of  discipline  properly  understood,  still  remain  to  be 
considered. 

"  Barratry  of  the  master  and  mariners,"  being  one  of  the 
perils  insured  against  in  the  common  English  form  of  policy,  is 
a  breach  of  their  duty  in  respect  of  the  owners  with  a  fraudulent 
or  criminal  intent,  whereby  the  subject  of  the  insurance  is 
endangered  and  afterwards  lost."  To  run  the  ship  on  shore 
without  any  justifying  necessity,'  to  run  away  with  her  and  sell 
her,"  to  persist  in  weighing  under  a  foul  wind,  and,  contrary  to 
the  pilot's  opinion  stiU  further,  to  cut  the  cable  so  as  to  drift 
her  on  the  rocks,'  trading  with  the  enemy,"  or  smuggling,*  are 
all  acts  of  a  nature  so  obviously  fraudulent  or  criminal  as  to  be 
in  presumption  of  law  breaches  of  their  duty  to  the  owners, 


1  17  &  18  Vict.  c.  104,  §  201. 

9  lUd.  §  108. 

»  Ibid,  §  290. 

*  See  Gorham  v.  Sweeting,  2  "Wms. 
Saund.  202  c.  n.  13  ;  per  Lord  Ellen- 
borough,  Earle  v.  Rowcroft,  8  East, 
126  ;  per  Lord  Mansfield,  Vallejo  v. 
Wheeler,  1  Cowp.  143;  2  Amould, 
Insiir.  843. 


*  Soares  v.  Thornton,  7  Taunt. 
627. 

«  Faulkner  v,  Ritchie,  2  M.  &  Sel. 
290  ;  Dixon  v,  Reid,  5  B.  &  Aid.  697 ; 
Jones  V,  Nicholson,  10  Exch.  28. 

"  Hcyman  v.  Parish,  2  Camp.  149. 

8  Earle  v.  Rowcroft,  8  East,  139. 

•  Havelock  v,  Hancill,  3  T.  R.  227. 
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and  therefore  barrairoxis,  unless  positive  evidence  is  given  to 
the  contrary. 

But  if  it  is  shown  that  the  owners  are  privy  and  consenting  Privity  of 
to  such  actSy  or  that  their  gross  negligence  has  contributed  to 
the  offence,  it  is  no  longer  barratrous^  for  no  one  shall  profit 
by  his  own  wrong.' 

Acts,  however,  which  are  innocent  in  themselves  when  they   innocent  acu 
are  the  result  of  ignorance,  or  the  consequence  of  overwhelming  S^trora.* 
force,  such  as  deviations,'  and  breach  of  blockade,'  become 
barratrous  when  done  in  wilful  resistance  to  the  law,^  or  for  the 
private  benefit  of  the  master  in  firaud  of  his  owners,'  or  when 
associated  with  illegal  means  notwithstanding  the  object  is  the  . 
advantage  of  the  owners  if  it  be  without  their  consent.' 

An  act  is  not  barratrous,  except  when  it  is  to  the  prejudice  What  act  not 
of  the  owner,'  and  this  it  cannot  be  in  law  when  the  master  is 
sole  owner,  and  the  act  is  his  own ;'  but  if  he  is  part-owner 
merely,  his  acts  may  be  barratrous  in  respect  of  the  other  part- 
owners  ;•  and  even  in  respect  of  himself,  whether  sole  or  part- 
owner,  there  may  be  barratry  by  the  mariners,  when  the 
circumstances  are  such  as  to  negative  connivance  on  his  part 
with  their  act,  or  gross  negligence  in  not  preventing  it.*'  And 
if  the  ship  is  let  out  to  another  to  be  sailed  by  him,  either  with 
or  without  a  master  and  seaman  of  his  appointing,  he  is  such 


'  Hpon  V.  Cole,  1  Camp.  48^4 ; 
Stamma  v.  Brown,  2  Str.  1173 ;  Nutt 
V.  Bourdien,  1  T.  K  823 ;  Hobbs  r. 
Hannam,  8  Camp.  63. 

•  Phyn  V.  The  Boyal  Exch.  Ass.  Co, 
7  T.  R.  505.  See  Bottomley  v,  Bovill, 
5  B.  &  C.  210. 

*  Ererth  v.  Hamiam,  6  Taunt.  375. 
^  Breach  of  Blockade,  Ooldschmidt 

V.  Whitmore,  3  Taunt.  508  ;  resistance 
to  Ae  right  of  search,  per  Buller,  J., 
in  Saloacci  v,  Johnson,  B.  R.  25  Geo.  3, 
cited  8  East,  129 ;  Dederer  v.  Delaware 
Ins.  Compj.  2  Wash.  C.  C.  61  ;  Wil- 
oocka  V.  Union  Ins.  Compy.  2  Binney, 
579  ;  leaving  port,  the  port  dues  heiiig 
unpaid,  ELnigbt  v.  Cambridge,  cited  jper 
Lee,  C.  J.  in  Stamma  v.  Brown,  2  Str. 
1174,  and  per  Ellenborough,  C.  J.  in 
Earle  v.  Rowcroft,  8  East,  126  ;  sailing 
out  of  port  in  breach  of  embargo,  and 


loss  by  detention,  barratry,  though  (he 
loss  for  wages  and  provisions  should 
not  be  recovered  under  a  policy  on  the 
body  of  the  ship,  Robertson  v.  Ewer, 
1  T.  R  127,  explained  per  EUen- 
borongh,  C.  J.,  8  East,  138. 

•  Vallejo  V.  Wheeler,  1  Cowp.  143  ; 
Ross  V.  Hunter,  4  T.  R  33  ;  and  see 
Roscow  V.  Corson,  8  Taunt.  684. 

•  Earle  v.  Rowcroft,  8  East.  126  ; 
Moss  V.  Byrom,  6  T.  R.  379. 

'  Per  Lord  Mansfield,  Nutt  v.  Bour- 
dieu,  1  T.  R.  323,  330.  »  Ilnd. 

•  Jones  V.  Nicholson,  10  Exch.  28. 
^  Toulmin  v.   Anderson,  1    Taunt. 

227  ;  Toulmin  v.  Inglis,  1  Camp.  420  ; 
Hucks  t;.  Thornton,  Holt  N.P.  40; 
and  it  is  barratry,  notwithstanding 
others,  prisoners  of  war,  had  conspired 
and  assisted  in  the  acts  with  any  of  the 
crew,  ibid. 
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BARRATKY. 
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Foreign  use  of 
this  term. 


an   owner  pro  hdc  vice  that  barratry  is  possible  in  respect 
of  him/ 

Tliis  term  barratry,  often  used  as  well  by  foreign  writers,  as 
those  of  our  own  nation,  is  generally  understood  in  this  and  in 
most  other  countries  to  denote  a  fraudulent  act  of  the  master 
or  mariners  committed  to  the  prejudice  of  tiie  owners  of  the 
ship.'  In  France  it  is  generally  used  in  a  more  enlarged  sense, 
and  comprehends  acts  of  mere  ignorance  or  unskilfalness,  not 
accompanied  with  a  fraudulent  design.*  This  word  taken  even 
in  the  more  limited  sense,  in  which  it  is  used  in  this  country, 
does  not  denominate  any  species  of  crime  punishable  by  law ; 
.but  several  oiBFences  committed  by  the  master  and  mariners  in 
violation  of  their  trust  and  duty,  and  which  fall  within  the 
definition  of  barratry,  are  punishable  by  different  statutes,  which 
we  shall  now  proceed  to  mention. 


Wilfully 
Destrotinq  OB 

DAKAQIHa 

Ships. 


With  regard  to  destroying  ships,  it  is  enacted,  that  if  any  one 
shall  unlawfully  and  maliciously  set  fire  to,  or  in  anywise 
desti'oy  any  ship  or  vessel,  whether  complete  or  unfinished ; 
or  set  fire  to,  cast  away,  or  destroy  any  vessel  with  intent  to 
prejudice  thereby  any  owner  or  part-owner  of  the  ship,  or  of 
any  goods  on  board  or  any  underwriter  of  a  policy  on  such 
ship,  freight,  or  goods,  he  is   guilty  of  felony,  and  liable  to 


*  Vallejo  V.  Wlieeler,  1  Cowp.  143 ; 
Nutt  17.  Bourdieu,  1  T.  R.  323 ;  Scares 
V.  Thornton,  7  Taunt.  627  ;  Marcardier 
V.  The  Chesapeake  Ins.  Company,  8 
Cranch,  (Amer.)  Rep.  39. 

^  1  Emerigon,  366.  M.  Emerigon  cites 
the  opinions  of  many  authors,  and 
the  provisions  established  in  different 
countries  in  respect  of  it,  ibid,;  and  see 
the  note  by  M.  Boulay-Paty,  ibid. 
p.  370  ;  he  says  :  La  commission  du 
projet  du  Code  de  Commerce  n'avait 
entendu  par  barateric  du  pairojij  que  le 
crime  dont  un  capitaine  se  rend  cou- 
pable  en  prdvariquant  dans  ses  fonc- 
tions. 

La  cour  royale  de  Rennes  observa 
que  Tusage  avait  donn^  k  ce  mot  beau- 
coup  plus  d'^tendue  ;  que  la  barateric 


comprenait  les  simples  fautcs  des 
capitaiues  cxemptcs  de  dol,  son  Impe- 
ritie,  ses  negligences,  en  un  mot,  teas 
les  faits  dont  Tart.  216,  rend  le  pro- 
prietaire  responsable.  En  consequence, 
elle  demanda  que  les  fautes  fussent 
expressement  comprises  sous  T  expres- 
sion baraterie.  Cotte  addition  fht 
adopte. 

II  faut  done  dire,  avec  Yalin  et 
Pothier,  que  ces  termes  de  barateric  du 
patron  comprennent  toutes  les  espk^es, 
tant  de  dol  et  fraude  que  de  simple  im- 
prudence, d^faut  de  soins  et  imperitie, 
tant  du  patron  que  du  maitre  d'equi- 
page. 

3  2  Valin,  80.  Pothier,  Des  Assu- 
rances, no.  ^5. 
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penal  servitude  for  life  or  not  less  than  seven  years,  or  im- 
prisonment for  not  less  than  two  years.*  And  if  any  one  do 
the  like,  with  intent  to  murder,  or  so  as  to  place  any  person's 
life  in  danger,  he  is  guilty  of  felony  and  the  punishment  is 
death,  which  may  however  be  recorded  merely.' 

Maliciously  to  damage,  otherwise  than  by  fire,  any  ship, 
complete  or  unfinished,  with  intent  to  destroy  or  render  it 
useless,  is  felony,  and  the  person  is  liable  to  not  less  than 
three  years'  penal  servitude,  or  than  two  years'  imprison- 
ment,* Maliciously  to  destroy  any  part  of  a  ship  in  distress, 
wrecked,  stranded,,  or  cast  ou  shore,  or  any  goods,  or  articles 
belonging  thereto,  is  felony,  and  the  offender  is  liable  to  fifteen 
nor  less  than  three  years'  penal  sendtude  or  not  less  than  two 
years- imprisonment.* 

Unlawfully  exliibiting  any  false  light  or  signal,  or  imlawfully 
and  maliciously  doing  anything  that  tends  to  the  immediate 
loss  or  destruction  of  any  ship  in  distress,  is  felony,  and  the 
punishment  death,  which,  however,  may  be  recorded  merely.* 

Any  master  of,  or  any  seaman  or  apprentice  belonging  to  any 
British  ship,  who  by  wilful  breach  of  duty,  or  by  neglect  of 
duty,  or  by  reason  of  drunkenness,— does  any  act  tending  to 
the  immediate  loss,  destruction,  or  serious  damage  of  such 
ship,  or  tending  immediately  to  endanger  the  life  or  limb  of 
any  person  belonging  to,  or  on  board  of  such  ship ;  or  refuses 
or  omits  to  do  any  lawful  act  proper  and  requisite  to  be  done 
by  him  for  preserving  such  ship  from  immediate  loss,  destruc- 
tion, or  serious  damage,  or  for  preserving  any  person  belonging 
to,  or  on  board  of  such  ship,  from  immediate  danger  to 
life  or  limb,  shall  for  every  offence  be  deemed  guilty  of  a 
misdemeanour.* 


As  to  the  offence  of  not  resisting  pirates  and  enemies.'    It  Ofvevob  of  wot 
appears  formerly  to  have  been  a  practice  with  the   Turkish  5^"""®  ^**" 


XIE8. 


»  7  W.    4  &  1  Vict.    c.  89,   §  6  ;  <  7  W.  4  &  1  Vict.    c.   89,    §  8  ; 

9  &  10  Xict,  c.  24,  §  1 J  20  &  21  Vict.  20  &  21  Vict.  c.  3.  Post,  c.  xiil— Salvage. 
c.  3.  *  7  W.  4  &  1  Vict.  c.  89,  §  6. 

»  7  W.  4  &  1  Vict.  c.  89»  §  4.  •  17  &  18  Vict.  c.  104,  §  239. 

'  7  A  8  Geo.  4,  c.  30,  §  10  ;  20  &  21  '  See  Ord.  Hans.  (1591)  Art.  35,  36, 

VicL  c.  8.  87—2  PardesB.  518  ;  Roccus,  Not.  70. 
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pirates  to  restore  a  ship,  and  the  goods  of  the  master,  and 
mariners,  and  sometimes  even  to  pay  the  whole,  or  a  part,  of 
the  freight,  if  the  ship  yielded  to  them,  and  they  were  suffered 
to  take  out  the  cargo  without  resistance.  To  prevent  this 
practice,  a  statute  was  passed  in  the  reign  of  Charles  the 
Second,  forbidding  the  master  of  any  vessel  of  a  burthen 
not  less  than  two  hundred  tons,  and  furnished  with  sixteen 
guns,  to  yield  his  cargo  to  pirates  of  any  force,  without 
resistance,  on  pain  of  being  rendered  incapable  to  take  charge 
of  any  English  vessel  afterwards.  And  if  the  ship  is  released, 
and  anything  given  by  the  pirates  to  the  master,  such  gift 
and  his  share  of  the  ship  are  to  go  to  the  owners  of  the 
goods.  And  any  ship  of  less  burthen  or  force  than  before 
mentioned  is  forbidden  to  yield  to  a  Turkish  pirate,  not  having 
double  her  number  of  guns,  without  fighting.^  An  extraordinary 
instance  of  the  courage  and  skill,  which  the  legislature  of  those 
times  attributed  to  English  seamen,  and  which  the  exploits 
of  succeeding  generations  have  so  often  and  so  gloriously 
exemplified ! 

By  the  same  statute  it  is  enacted,  "  that  if  the  mariners  or 
inferior  ofllcers  of  any  English  ship,  laden  with  goods  and 
merchandises  as  aforesaid,  shall  decline  or  refuse  to  fight  and 
defend  the  ship,  when  they  shall  be  thereunto  commanded  by 
the  master  or  commander  thereof,  or  shall  utter  any  words  to 
discourage  the  other  mariners  from  defending  the  ship,  that 
every  mariner  who  shall  be  found  guilty  of  declining  or  refusing 
as  aforesaid,  shall  lose  all  his  wages  due  to  him,  together  with 
such  goods  as  he  hath  in  the  ship,  and  suffer  imprisonment, 
not  exceeding  the  space  of  six  months,  and  shall  during  such 
time  be  kept  to  hard  labour  for  his  or  their  maintenance." " 

>  16  Car.  2,  c.  6,  expired,  but  re-         a  22  &  23  Car.  2,  c,  11,  §  7. 
produced  in  the  22  &  23  Car.  2,  c.  11. 
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The  name  of  pilot,  tliough  it  may  be  used  to  designate  a  PiLorioic. 
particular  officer,  serving  on  board  during  the  course  of  the 
voyage,  who  has  the  charge  of  the  helm  and  the  ship's  route, 
and  is  more  frequently  named  the  saiUng  master,  is  appUed,  by 
the  Merchant  Shipping  Act,*  exclusively  to  a  person  who  does 
not  belong  to  the  ship,  but  has  the  conduct  of  it,  as  the  case 
may  be,  through  a  river,  road,  or  channel,  or  from,  or  into  a 
port,  being  usually  taken  on  board  at  a  particular  place  for 
that  purpose  only.  The  great  benefit  resulting  to  merchant 
shipping  from  the  exercise  of  their  calling,  early  entitled  men  of 
this  description  to  the  considerate  protection  of  the  Crown,  by 
which  they  were  incorporated,  under  royal  charter,  with  a 
variety  of  powers  and  privileges  at  different  places  on  the  shores 
and  navigable  rivers  of  this  country ;  and  still  further,  in  order 
to  ensure,  at  all  times,  a  due  supply  of  such  men,  well  qualified 


M7  &  18  Vict.  c.  104,  §  2.  **PikL" 
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by  skill  and  knowledge,  and  ready  to  brave  the  perils  of  their 
vocation,  parliament  has,  at  sundry  times,  made  the  employ- 
ment  of  these  licensed  pilots  within  their  several  districts 
compulsory,  in  general,  on  outward  or  homeward  bound  ships 
engaged  in  foreign  trade.* 

An  account  of  these  pilotage  authorities,  and  of  the  districts 
to  which  they  relate,  would  be  improper  in  a  general  treatise. 
Their  existing  powers  and  jurisdiction  have  been  confirmed  to 
them  by  the  Merchant  Shipping  Act,  in  so  far  as  they  are  not 
inconsistent  with  its  provisions ;  and  very  extensive  powers 
are  recognised  as  being  in  their  hands,  to  be  exercised  by 
bye-law,  subject  to  the  assent  of  Her  Majesty  in  council,  for 
the  licensing  and  government  of  the  pilots,  and  the  control  and 
Regulation  of  the  pilot-funds  and  pilotage  districts;  with  a 
right  of  appeal  on  the  part  of  individuals  to  the  Board  of 
Trade,  in  the  case  of  particular  bye-laws  made  by  these  autho- 
rities in  the  exercise  of  their  general  powers.* 


QUALIFIKD  PILOT 
— HI8  RIGHTS 
AND  DUTT. 


A  duly  licensed  pilot  becomes  by  the  registration  of  his 
licence  with  the  principal  officer  of  the  Customs,  at  the  place 
nearest  to  his  place  of  residence,  ^^a  qualified  pilot"  for  the 
district  named  in  his  licence,  and  for  that  only;'  and  within 
that  district,  any  master  being  in  a  condition  to  employ  him, 
and  refusing  to  do  so,  or  any  unqualified  pilot  assuming  charge 
or  continuing  in  charge  of  the  ship  after  such  refusal,  incurs 
the  penalties  in  the  Act/  if  such  qualified  pilot  produced  his 
licence  to  the  master,"  and  it  be  shown,  and  is  so  alleged  in  the 
conviction  or  commitment,  that  such  previous  application  and 


*  The  prior  general  statntes  in  force 
with  regard  to  pilotage,  were  the  62 
Geo.  3,  c.  39  ;  6  Geo.  4,  c.  125 ;  16  & 
17  Vict.  c.  129  ;  Law  v.  Hollingworth, 
7  T.  K  160. 

2  17  &  18  Vict.  c.  104,  §  330-844. 
As  to  the  Trinity  House,  §  858-375, 
377,  383-387.  The  pilot  must  produce 
or  deliver  up  his  licence  when  required 
by  the  pilotage  authority  so  to  do ;  their 
power  is  absolute,  and  his  refusal 
renders  him  liable  to  a  penalty,  §  352, 
Henry  v.  Newcastle  upon  Tyne,  4  Jur. 
N.  S.  686 ;  27  L.  J.  (M.  C.)  57,  S.  C. 


>  Ibid.  §  349. 

*  17  &  18  Vict.  c.  104,  as  to  the  master, 
§  353  ;  Beilby  V.  Shepherd,  8  Exch.40; 
as  to  the  pilot,  §  361,  under  which  a 
master  is  not  liable,  Beilby  v.  Shep- 
herd, supra. 

6  17  &  18  Vict.  c.  104,  §  861 ;  Ham- 
mond  V.  Blake,  10  B.  &  C.  424  ;  and 
the  onu^  of  proving  such  production  is 
on  the  plaintiff  who  sues  for  the 
penalty.  Usher  v.  Lyon,  2  Price,  118  ; 
and  see  Peake  v.  Carrington,  2  B.  &  B. 
399. 
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refdsal,  were  known  to  the  unqualified  pilot  at  the  time  of  his 
acting.' 

But  this  general  enactment  does  not  apply  to  any  mere  His  rights  within 
cliange  of  moorings,  or  taking  the  ship  into  or  out  of  dock,  °^^ 
after  the  voyage  has  been  brought  to  a  termination.*  Thus, 
where  the  mate  of  a  ship  engaged  in  the  Lisbon  trade,  steered 
the  ship,  which  at  the  time  was  not  quite  cleared  of  her  home- 
ward  cargo,  and  had  a  custom-house  officer  on  board,  down 
the  river  Thames,  from  Horsleydown  New  Stairs  to  Cherry 
Gardens,  being  about  half-a-mile,  and  from  thence  to  Fountain 
Stairs ;  it  was  held  that  he  was  not  subject  to  the  penalty,  for 
otherwise  the  station  of  a  ship  could  not  be  changed  for  the 
purpose  of  delivering  or  receiving  goods  at  different  wharves 
without  the  expense  of  pilotage.'  In  like  manner,  where  a 
ship  had  been  conducted  by  a  regular  pilot  up  the  river  Thames 
to  Limehouse-hole,  and  was  left  by  him,  and  afterwards  moored 
there,  but  being  forced  by  the  wind  upon  the  mud,  lay  four 
days  in  a  bad  situation,  and  it  becoming  dangerous  for  her  to 
remain  there  till  the  tide  should  ebb  again,  she  was  conducted 
by  a  waterman  about  a  mile  and  a  half  further  up  the  river ; 
the  Court,  referring  to  its  former  decision,  and  considering  the 
voyage,  in  this  case,  to  have  been  ended,  when  the  ship  was 
left  at  Limehouse  by  the  pilot,  determined  that  the  waterman 
was  not  subject  to  the  penalty.* 

On  the  contrary,  where  a  ship  from  Lisbon,  with  a  cargo  of 
firait  and  wine,  the  former  being  uppermost,  went  into  the 
London  Docks  instead  of  going  further  up  the  river,  to  deliver 
the  fruit  at  Coxe's  Quay,  as  she  was  bound  to  do,  it  was  held 
that  she  had  not  reached  her  original  destination  when  in  the 
docks,  and  that  a  pilot  must  be  employed  to  take  her  thence, 
afterwards,  up  to  Coxe's  Quay.* 

At  the  same  time  that  he  makes  signal  for  a  qualified  pilot  Master's  duty  to 
to  board  the  vessel,*  the  master  may  be  in  circumstances  where  *°**8®      *'*• 

>  Chaney  r.  Payne,  1  Q.  B.  712  ;  Reg.  *  Rex  v.  Neale,  8  T.  R.  241. 

r.   Chaney,  6  Dowl.  P.   C.  281.     The  »  M*Intosh  v.  Slade,  6  B.  &  C.  657. 

master  of  a  tug  which  is  employed  can-  ^  See  the  regulations  as  to  signalling 

not  be  prosecuted  under  this  section  as  a  pilot  off  Dungeness  in  the  case  of 

a  pilot,  Beilby  v,  Scott,  7  M.  &  W.  93.  ships  coming  from  the  westward  for  the 

»  17  &  18  Vict,  c.  104,  §  862.  Thames  or  Medway,  §  378. 

»  Rex  r.  Lambe,  5  T.  R.  76. 
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PiIot*8  duty  to 
take  charge. 


delay  would  expose  him  to  impending  danger,  for  example, 
from  storm,  leakage,  or  wind  and  currents  in  a  dangerous 
neighbourhood,  and  it  would  then  be  his  duty  to  engage  in  the 
meantime,  the  best  assistance  that  immediately  offers,*  or  in 
the  absence  of  better,  to  proceed  with  such  skill  as  the  ship 
herself  happens  to  carry.*  It  is  hardly  conceivable,  however, 
that  this  remark  can  apply  to  a  vessel  in  port  when  about  to 
start  on  her  voyage  outwards.'  Besides,  the  master  is  bound, 
in  that  case,  by  the  warranty  of  sea-worthiness  in  the  policy 
on  the  ship,  to  proceed  from  port  with  a  pilot  wherever  pilot- 
age is  usual  ;^  and  it  has  even  been  held,  though  it  is  by  no 
means  an  established  principle,  that  to  enter  a  port  where 
pilotage  is  compulsory,  without  a  pilot,  is  a  breach  of  this 
warranty.* 

The  refusal  or  wilful  delay  of  a  qualified  pilot,  without  rea* 
sonable  excuse,  to  take  charge  of  a  ship  within  the  district  for 
which  he  is  licensed,  subjects  him  to  a  penalty,  and  makes  him 
liable  to  suspension  or  dismissal  by  the  pilotage  authorities,* 
and  to  an  action  at  the  suit  of  the  aggrieved  party,  who,  if  he 
has  suffered  injury  in  consequence,  may  recover  substantial 
damages.  But  in  case  the  ship  cannot  be  boarded,  and  the 
pilot  in  his  boat  leads  the  vessel,  there  being  no  qualified  pilot 
on  board  at  the  time,  he  is  entitled  to  full  pilotage  for  the 
distance  run  as  though  he  had  been  on  board  and  had  charge 
of  the  ship.'  On  the  other  hand,  wilful  misrepresentation  of 
the  circumstances  upon  which  the  safety  of  a  ship  may  depend, 
made  by  any  one  with  a  view  to  obtain  the  charge  of  the  ship, 
is  also  followed  by  a  penalty,  and  by  liability  to  suspension  or 


J  Rex  V,  Neale,  8  T.  R.  241 ;  Phillips 
V.  Headlam,  2  B.  &  Ad.  880.  An  nn- 
qualified  pilot  may  lawfally  accept  em- 
ployment in  that  case,  17  &  18  Vict.  c. 
104,  §  362. 

'  Phillips  17.  Headlam,  supra. 

■  Per  Lord  Tenterden,  Phillips  v. 
Headlam,  2  B.  &  Ad.  380,  382. 

*  Ibid, 

'  Law  V.  Hollingworth,  7  T.  R  160  ; 
per  Patteson,  J.,  in  Hollingworth  v. 
Brodrick,  7  A,  k  E.  40,  44 ;  per 
Tindal,  C.  J.,  in  Sadler  v.  Dixon  (in 
error)  8  M.  &  W.  895,  900  ;   but  it 


seems  to  be  the  general  principle  of  our 
law,  that  the  warranty  of  sea- worthiness 
attaches  only  at  the  time  of  saiUn^ 
and  that  no  subsequent  state  of  unsea- 
worthiness can  preclude  the  assured 
from  recovering  for  loss  immediately 
caused  by  the  perils  insured  against ; 
Parfitt  V.  Thompson,  13  M.  &  W.  892  ; 
Sadler  t.  Dixon,  mipra;  Jenkins  v. 
Heycock,  8  Moore,  P.  C.  351  ;  1 
Amould,  Ins.  698. 

•  17  &  18  Vict.   c.    104,    §  365 ;  a 
penalty  not  exceeding  IQOL 

7  Ibid.  §  356. 
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dismissal,  if  a  qualified  pilot,*  and  to  an  action,  if  damage  has 
accrued  to  the  ship  in  consequence,  by  the  master  or  her 
owners. 

A  pilot,  as  soon  as  he  assumes  his  proper  functions  on  board,  pilot's  tuho- 
supersedes  the  master  in  his  control  of  the  conduct  of  the  ship,  roqatiyb 
and  is  entitled,  for  all  purposes  bearing  upon  the  due  prose-  ^^^^^' 
eution  of  the  voyage,  to  the  prompt  obedience  of  the  crew. 
It  is  therefore  the  master's  duty  to  take  care  that  this  obedience 
is  promptly  rendered ;'  but  not  otherwise  to  interfere  with  the 
conduct  of  the  ship,  except  in  cases  of  extreme  necessity,  so 
long  as  the  pilot  continues  to  act.'    This  jealous  protection  of 
his  authority  and  prerogative  is  afforded  him  by  the  law  in 
consideration  of  the  great  responsibility  which  it  imposes  upon 
him,  and  the  skill,  experience,  and  care,  which  it  presumes  he 
possesses/ 

He  is  charged  with  the  safety  of  the  ship  and  of  all  that  she 
carries,  being  bound  to  use  due  diligence  and  care,  and 
reasonable  skill  in  the  exercise  of  his  important  functions. 
He  is  answerable  ^  if  the  ship  either  does  or  suffers  damage 
through  his  default,  negligence,  or  want  of  skill,  while  the  helm 
is  under  his  control;  and  he  cannot  discharge  himself  from  this 
responsibility  by  deserting  the  vessel,  before  he  has  completely 
performed  his  duty,  and  placed  her  in  port  in  a  position  of 
safety^  or  otherwise  conducted  her  to  the  appointed  limits  of  his 


>  irftlSYict  c.  104,  §367 ;  a  penalty 
not  ezeeeding  100/. 

*  The  Diana,  Greig,  1  W.  Rob.  Ad. 
131, 136  ;  The  Portsmoath,  6  Ch.  Rob. 
Ad.  317  n.  The  Kasfiachussetts,  Prit- 
ehaid,  1  W.  Rob.  Ad.  878 ;  Bowcher 
'V.  Noidstrom,  1  Taunt.  568.  Ab  a 
general  nile,  it  is  the  mastei^s  duty  to 
repeat  the  pilot's  orders,  the  conse- 
quences oi  the  manoDUTres  so  executed 
being  entirely  on  the  responsibility 
then  of  the  pilot  The  Admiral  Boxer, 
Jones,  1  Swab.  Ad.  198. 

*  Per  Dr.  Lushington,  *'  It  would  be 
»  most  dangerous  doctrine  to  hold, 
exoept  under  most  extraordinary  cir- 
cooistanoes,  that  the  master  could  be 
justified  in  interfering  with  the  pilot  in 


his  proper  vocation."  The  Maria,  Witt. 
1  W.  Rob.  Ad.  95,  110 ;  The  Lochlibo, 
Boyd,  8  W.  Rob.  Ad.  810,  821 ;  The 
Admiral  Boxer,  Jones,  1  Swab.  Ad. 
198,  196.  As  to  what  circumstances 
might  justify  such  interference,  see 
The  Duke  of  Manchester,  10  Jur.  865  ; 
(on  appeal)  Hammond  v.  Rogers,  7 
Moore,  P.  C.  160,  171,  S.  C.  The 
Girolamo,  Guiranovich,  8  Hagg.  Ad. 
169,  176  ;  The  Lochlibo,  supra. 

*  The  Maria,  Witt  1  W.  Rob.  95, 
110 ;  The  Lochlibo,  Boyd,  8  W.  Rob. 
Ad.  810,  821. 

*  As  strictly  as  a  common  carrier, 
8  Kent's  Comm.  176 ;  The  Portsmouth, 
6  C.  Rob.  Ad.   817  n.  ;  The  Duke  of 
Sussex,  Forss,  1  W.  Rob.  Ad.  270,  278. 
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district.^  The  responsibility  however  of  a  Trinity  House  pilot 
has  been  limited  by  statute  to  one  hundred  pounds,  the  amount 
of  the  bond  executed  by  him  on  his  appointment,  in  addition  to 
the  amount  of  the  pilotage  due  to  him  in  respect  of  the  voyage 
on  which  he  is  engaged  at  the  time  of  the  negligence  or  default.' 


HI8  LBOAL  RELA- 
TIOH  TO  THB 
0W1IKB8. 

He  is  Agent  tt 
Common  Law. 


Not  Agent  when 
his  engagement 
ia  compulsoiy. 


I  At  common  law  the  pilot  is  the  agent  of  the  owners  who  are 
therefore  also  responsible  for  damage  done  by  the  ship  whHe 
under  his  charge.*  How  far  the  master,  as  having  employed 
him,  may  be  considered  in  the  light  of  a  principal,  and 
answerable  in  that  capacity  for  his  acts,  may  be  doubtful ;  but 
as  master  merely,  notwithstanding  the  dictum  of  Mansfield, 
G.  J.,^  the  better  opinion  seems  to  be,  that  he  is  not  responsible 
while  the  ship  is  in  the  hands  of  the  pilot,  if  he  takes  care  that 
the  pilot's  orders  are  promptly  obeyed  by  the  crew.* 

But  by  statute,  no  owner  or  master  of  any  ship  is  answerable 
to  any  person  whatever  for  any  loss  or  damage  occasioned  by 


1  17  &  18  Vict.  c.  104,  §  365  ; 
Carruthers  v.  Sydebotliam,  4  M.  &  Sel. 
77;  Rex  r.  Neale,  8  T.  R  241  ;  bnt  the 
master  might  dismiss  him  from  all 
further  charge,  Law  v.  HoUingworth, 
7  T.  R.  160. 

M7  &  18  Vict.  c.  104,  §  373. 

•  The  Neptune  the  Second,  1  Dods. 
467;  The  Eden,  Parsons,  2  W.  Rob.  442, 
445;  The  Girolamo,  Guiranovich,  3 
Hagg.  169,  176  ;  per  Dr.  Lushington, 
The  Protector,  1  W.  Rob.  45,  64  :— In 
this  case  the  learned  judge  has  pointed 
out,  that  Lord  Stowell  in  The  Neptune 
the  Second,  proceeding  on  the  general 
law,  without  reference  to  the  alteration 
made  in  it  by  statute  (62  Geo.  3,  c.  39), 
and  Sir  John  NichoU  in  The  Transit, 
1  Law  Mag.  682,  founding  on  Lord 
Stowell's  decision  without  reference  to 
the  6  Geo.  4,  c.  125,  pronounced  deci- 
sions at  variance  with  the  statute  law, 
in  respect  to  the  liability  of  the  o^vners 
in  case  of  damage  through  the  fault  of 
a  pilot  imposed  on  them  by  tlie  law, 
and  at  variance  with  the  decision  of 
Sir  Ch.  Robinson,  in  The  Christiana, 
Jiarsen,  2  Hagg.  Ad.  183,  foimded  im- 
mediately on  the  6  Geo.  4,  c.  126. 


*  Bowcher  v.  Noidstrom,   1  Taunt. 
568. 

*  Aldrich  v.  Simmons,  1  Stark.  210 ; 
The  Portsmouth,  6  C.  Rob.  Ad.  317 
n.  The  Diana,  Greig,  1  W,  Rob.  Ad. 
131,  136;  per  Dr.  Lushington,  **It 
was  rightly  observed  by  the  Trinity 
Masters,  that  the  mere  fact  of  taking  a 
pilot  on  board,  under  tlio  provisions  of 
the  statute,  did  not  exonerate  the 
master  and  crew  from  the  proper  ob- 
servance of  their  own  duty.  Although 
the  directions  of  the  pilot  may  be  im- 
perative upon  them  as  to  the  course  the 
vessel  is  to  pursue,  the  management  of 
the  ship  itself  is  still  under  the  control 
of  the  master.  It  is  his  duty  to  secure 
the  safe  conduct  of  his  vessel,  by 
issuing  the  necessary  orders,  and  it  is 
the  duty  of  the  crew  to  carry  these 
orders  into  execution  ;  and  for  the  due 
performance  of  their  relative  duties, 
the  master  and  crew  are  still  resiwc- 
tively  responsible."  The  pilot,  how- 
ever, as  being  chief  in  authority  while 
on  board,  is  to  bo  implicitly  obeyed, 
7x;r  Parke,  B.,  delivering  judgment  in 
Hammond  v,  Rogers,  7  Moore,  P.  C. 
160,  171. 
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the  £EiuIt  or  incapacity  of  any  qualified  pilot  acting  in  charge  of 
such  ship  within  any  district  where  the  employment  of  such 
pilot  is  compulsory.* 

Any  question  as  to  how  far  this  exemption  of  those,  who 
might  possibly  be  viewed  as  principals,  from  responsibihty  for 
the  acts  of  their  agent  could  have  been  supported  by  the 
common  law,  independently  of  statutory  provision,  in  a  case 
where  that  agent  is  compulsorily,  under  statute,  put  on  board 
the  vessel,  and  the  owners'  authority  thereby  superseded,'  is 
happily  laid  to  rest  by  this  general  provision  in  a  statute 
apphcable  to  the  United  Kingdom  ;*  and  now  at  least  there  will 
be  no  difficulty  about  admitting  that  the  rule  thus  recognised 
by  the  legislature  "  is  founded  on  a  great  principle  of  equity 
and  justice."  *  Upon  careful  attention  to  the  terms  in  which 
the  provision  is  framed,  the  limitation  in  favour  of  owners 
appears  to  be  confined  to  cases  where  the  employment  is  com- 
pulsoiy ;  *  and  the  opinion  of  Dr.  Lushington,  in  The  Maria, 
referring  to  cases  on  the  Liverpool  Act,  is  of  great  value  to 
show  that  express  word^  in  a  statute  are  not  required  to  make 
the  employment  compulsory,  if  it  can  fairly  be  inferred  firom 
the  provisions  of  the  Act,  taken  together,  *that  such  was  the 
intention  of  the  legislature.^ 


M7  &  18  Vict  c.  104,  §  388,  when 
the  result  of  the  suit  is  to  show  that 
the  damage  done  is  solely  due  to  the 
bolt  or  incapacity  of  the  pilot,  the 
rale  of  the  court  is  to  dismiss  the  suit 
withont  costs.  The  Admiral  Boxer, 
Jones,  1  Swab.  Ad.  198,  195. 

*  Dr.  Lushington  is  distinctly  of 
opinion  that  independently  of  the  ex- 
press provisions  of  the  statute  law,  the 
oompulsory  taking  of  a  pilot  does,  upon 
general  principles,  relieve  the  owner 
from  all  responsibility  for  his  acts ; 
The  Maria,  1  W.  Eob.  Ad.  95,  106, 
riling  Le  Blanc,  J.,  in  Carruthers  v. 
8ydebotham,-4M.  &  Sel.  77;  Eyre, 
C.  J.,  Bush  V.  Steinman,  1  B.  &  P. 
4W  ;  Nicholson  r.  Mounsey,  15  East, 
884 ;  but  see  The  Neptune  the  Second, 
1  Bods.  467 ;  The  Transit,  1  Law 
llig.  682 ;  The  Eden,  Parsons,  2  W. 
Bob.  Ad.  442,  445;  ante,  p.  256,  n.«. 


8  17  &  18  Vict.  c.  104,  §  330,  the 
fifth  part  of  this  act  shall  apply  to  the 
United  Kingdom  only. 

^  See  the  observations  of  Dr.  Lush- 
ington in  The  Maria,  s^ipra ;  and  The 
Protector,  Edgar,  1  W.  Rob.  45,  64. 

*  Tliis  was  not  the  effect  of  the 
6  Geo.  4,  c.  125,  §  55,  for  that  was 
construed  to  cover  cases  in  which  the 
employment  of  the  pilot,  though 
"imder  or  in  pursuance  of  the  provi- 
sions of  that  act,"  was  not  compulsory, 
The  Fama,  2  W.  Rob.  Ad.  184  ;  Lucey 
V.  Ingram,  6  M.  &  W.  802. 

«  The  Maria,  Witt.  1  W.  Rob.  Ad. 
95,  105.  The  learned  judge,  by  his 
review  of  the  cases  on  the  Liverpool 
Act,  convincingly  reconciles  these 
cases  with  principle,  and  relieves  one 
of  them  from  the  confusion  imported 
into  it  by  the  reporter.  He  shows, 
that  in  the  Attorney-General  v.  Case, 

8 
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When  and  where 
it  is  Gompnlflory. 


On  what  Shipt 
eompnkoiy.  - 


By  the  Merchant  Shipping  Act  the  employment  of  a  qualified 
pilot  is  declared  to  be  compulsory  in  all  pilotage  districts  in 
which  it  was  so  before  the  1st  of  May,  1655,  subject  to  the 
same  exemptions  as  theretofore  existed'  until  the  pilotage 
authorities  in  the  exercise  of  their  powers  contained  in  this 
Act  and  otherwise,  revise  and  extend  these  exemptions.*  The 
districts  of  the  Trinity  House  within  which  the  employment  of 
pilots  is  compulsory,  are  declared'  to  be  the  London  district^ 
and  the  Trinity  House  out-port  districts '  thereby  excepting 
the  English  Channel  district.* 

The  compulsory  employment  of  qualified  pilots  within  any 
pilotage  district  is  declared  to  be  binding  on  every  ship  carrying 
passengers  between  any  place  situate  in  the  United  Kingdom, 
or  the  Islands  of  Guernsey,  Jersey,  Sark,  Aldemey  and  Man, 
and  any  other  place  so  situate,'  unless  the  master  or  mate  on 
board  have  a  pilotage  certificate  applicable  to  the  ship  and  the 
limits  within  which  a  qualified  pilot  ought  otherwise  to  have 
been  employed.* 

The  foUowing  ships,  when  not  carrying  passengers,  are 
exempted  from  compulsory  pilotage  in  the  London  district, 
and  in  the  Triifity  House  out-port  districts,  namely: — 
(1.)  Ships  employed  in  the  coasting  trade  of  the  United 
Kingdom;  (2.)  Ships  of  not  more  than  sixty  tons  burthen; 


8  Price,  803,  tlie  vessel  doing  the 
damage  was  at  anchor,  and  that  al- 
though she  had  a  pilot  on  hoard,  this 
was  the  YolantaTy  act  of  the  owners, 
left  optional,  under  such  drcunistances, 
hy  the  Liverpool  Act,  and  did  not  re- 
lieve them  from  responsihility;  whereas 
in  Camithers  v,  Sydehotham,  4  M.  & 
Sel.  77,  the  vessel  was  coming  up  the 
river,  a  condition  on  which  attached 
the  compulsory  employment  of  a  pilot 
hy  the  same  statute,  and  therefore  the 
owners  were  held  irresponsihle.  See 
also  The  Agricoh^  2  W.  Roh.  Ad.  10, 
15.  A  vessel  at  anchor  in  the  Mersey, 
and  in  the  hands  of  the  riggers,  although 
she  intends  to  sail  next  day,  is  not  a 
vessel  proceeding  to  sea,  within  the 
meaning  of  the  pilotage  sections  of  the 
Liverpool  Act,  B<xiriguez  v.  Melhuish, 
10  Exch,  110. 


M7  &  18  Vict  c.  104,  §  368,  876 ; 
Stanton  v.  Banks,  8  £.  &  B.  445. 

*  md.  §  882,  376. 
"  md.  §  876. 

*  Comprising  the  waters  of  the 
Thames  and  Medway  as  high  as  London 
hridge  and  Rochester  hridge  respec- 
tively, and  also  the  seas  and  channels 
leading  thereto  or  therefrom,  as  far  as 
Orfordness  to  the  north,  and  Dunge- 
ness  to  the  south,  ibid.  §  870. 

'  Comprising  any  pilotage  district 
for  the  appointment  of  pilots  within 
which  no  particular  provision  is  made 
hy  any  act  of  parliament  or  charter, 
ibid.  §  370. 

^  Comprising  the  seas  hetween  Bun- 
geness  and  the  Isle  of  Wight,  ibid» 

870. 

7  Ibid.  §  854. 

«  Ibid.  §  354,  340,  355. 
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(3.)  Ships  trading  to  Boulogne,  or  to  anyplace  in  Europe  north 
of  Boulogne ;  (4.)  Ships  from  Guernsey,  Jersey,  Aldemey, 
Sarky  or  Man,  which  are  wholly  laden  with  stone,  being  the 
produce  of  those  islands ;  (5.)  Ships  navigating  within  the 
limits  of  the  port  to  which  they  belong;  (6.)  Ships  passing 
through  the  limits  of  any  pilotage  district  on  their  voyages 
between  two  places,  both  situate  out  of  such  limits,  and  not 
being  bound  to  any  place  within  such  limits,  nor  anchoring 
therein.* 

While  the  exemptions  are  thus  limited  to  particular  ships  or 
cdasses  of  ships,  the  obligation  to  employ  a  qualified  pilot, 
under  the  general  act,  covers  the  pilotage  ground  in  the  waters 
of  the  United  Kingdom,  and  therefore  applies  to  all  ships  not 
fipecifically  exempted,  of  every  class  and  nation  that  pass 
within  the  appointed  limit  Foreigners  are  subject  to  the 
compulsory  obligation;  and  their  owners  are  entitled  to  the 
corresponding  advantage  of  irresponsibility.* 

But  it  is  not  enough  as  a  defence  on  the  part  of  owners  Irresponsibility 
desirous  of  availing  themselves  of  this  provision,  merely  to  pleaded. 
allege  that  a  qualified  pilot  was  on  board  the  vessel,  which  did 
the  damage,  at  the  time  the  accident  occurred.  The  pleadings 
ought  to  set  forth,  not  only  that  there  was  a  qualified  pilot  on 
board  at  the  time,  but  also  that  the  damage  was  due  solely  to 
the  fault  or  incapacity  of  such  pilot,  and  was  done  at  a  place 
within  the  limits  within  which  it  was  compulsory  by  law  to 
have  such  pilot  on  board;'  and  the  burthen  of  proof,  as  to 
which  a  different  rule  had  for  a  long  time  prevailed  both  in  the 
courts  of  law  and  admiralty,^  is  now  cast  upon  those  who  seek 
to  bring  themselves  within  the  benefit  of  the  Act.*     The 


>  17  &  18  "Vict.  c.  104,  §  879. 

*  The  General  De  Caen,  GnichofD, 
1  Swab.  Ad.  9  ;  The  Protector,  Edgar, 
1  W.  Rob.  Ad.  45  ;  The  Maria,  Witt. 
1  W.  Bob.  Ad.  96;  The  Vemon, 
Gimblett,  1  W.  Rob.  Ad.  316;  The 
Chrisdana,  Larsen,  2  Uagg.  Ad.  183; 
oreiroling  The  Girolamo  Guiranoyich, 
3  Hagg.  Ad.  169. 

>  The  Canadian,  Dixon,  1  W.  Rob. 
Ad.  343 ;  The  Admiral  Boxer,  Jones, 
I  Swab.  Ad.  193,  195  ;  The  Protector, 


Edgar,  1  W.  Rob.  Ad.  45.  Hammond 
*.  Rogers,  7  Moore,  P.  C.  160.  Of 
coarse,  the  pilot  must  be  actually  in 
charge  of  the  ship  at  the  time,  and  this 
cannot  be  the  case  if  he  has  gone  below. 
The  MobUe,  Ponsonby,  1  Swab.  69,  71; 
Catts  V.  Herbert,  8  Stark.  12. 

♦  Bennett  v.  Moita,  7  Taun.  285  ; 
Ritchie  v.  Bousfield,  7  id,  309  ;  The 
Christiana,  Larsen,  2  Hagg.  Ad.  183. 

*  The  Protector,  Edgar,  1  W.  Rob. 
Ad.   45,  5S ;    The  Agricola,  Grayson, 
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owners  are  not  entitled  to  this  exemption,  however  much  the 
pilot  may  be  to  blame,  whenever  it  can  be  shown  that  the 
master  and  crew,  or  the  defective  equipment  of  the  ship,  con- 
tributed to  the  injury/  For  instance,  on  the  part  of  the  ship, 
there  may  have  been  an  insufficient  look-out ;'  or  an  undue 
interference  with  the  pilot  in  his  own  proper  province  ;*  or  the 
anchor  may  have  been  so  light  as  to  be  insufficient  to  hold  the 
ship  ;*  or  the  crew,  either  through  want  of  will  or  want  of  skill, 
may  have  disobeyed  the  pilot*s  orders ;  and  for  this  purpose,  a 
waterman  on  the  river  Thames,  picked  up  by  a  French  vessel 
to  take  the  helm,  because  no  one  on  board  understood  the 
English  pilot,  is  for  the  time  being  one  of  the  crew.*  The 
damage,  however,  is  not  to  be  attributed  to  the  master,  merely 
because  his  interference  might  have  prevented  it,  if  such  inter- 
ference must  have  been  with  matters  exclusively  within  the 
province  of  the  pilot.*  It  is  the  pilot's  exclusive  province  to 
determine  the  course  of  the  vessel,  and  whether  to  lessen  sail, 
or  to  proceed,  or  bring  up  ;'  and  to  decide  as  to  the  mode,  the 
time,  and  the  place  of  bringing  the  vessel  to  an  anchor/  and 
the  manner  of  catting  the  anchor  preparatory  to  its  being 
dropped.* 
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A  qualified  pilot  is  entitled  to  be  remunerated  for  his  services, 
in  accordance  with  the  rates  which  have  been  fixed  by  the 
proper  pilotage  authorities,*"  and  that  there  may  be  no  difficulty 


2  W.  Rob.  Ad.  10,  18,  16  ;  The  Diana, 
Greig,  1  id.  131  ;  Stuart  v.  Isemonger, 
(S.  C.  on  appeal)  4  Moore,  P.  C.  11 ; 
The  Admiral  Boxer,  Jones,  1  Swab. 
Ad.  193,  195;  PoUok  v.  M*Alpin, 
7  Moore,  P.  C.  427  ;  The  Mobile,  Pon- 
sonby,  1  Swab.  69;  1  id,  127  (on 
appeal). 

*  See  the  law  as  laid  down  in  the 
cases  that  follow,  adopted  by  the  Privy 
Council,  Hammond  v.  Rogers,  7  Moore, 
P.  C.  160,  171. 

'  The  Diana,  Greig,  1  W.  Rob.  Ad. 
131 ;  Stuart  v.  Isemonger  (S.  C.  on 
appeal)  4  Moore,  P.  C.  11. 

«  The  Lochlibo,  Boyd,  3  W.  Rob.  Ad. 
810,  331. 

*  Tiw     Massachusetts,      Pritchard, 


1  W.  Rob.  Ad.  871. 

'  The  General  De  Caen,  Goichon, 
1  Swab.  Ad.  9. 

•  Per  Dr.  Lushington,  The  Lochlibo, 
Boyd,  3  W.  Rob.  Ad.  310,  321. 

'  The  Lochlibo,  Boyd,  3  W.  Rob. 
Ad.  310,  321,  331 ;  The  Maria,  Witt 

1  W.  Rob.  Ad.  95,  110. 

8  The  Agricola,  Grayson,  2  W.  Rob. 
Ad.  10 ;  The  George,  Roberts,  8  W. 
Rob.  Ad.  386,  888  ;  The  Gipsey  King, 

2  id.  537,  647. 

»  The  Gipsey  King,  Campbell,  2  W. 
Rob.  Ad.  637,  647. 

»  17  &  18  Vict.  c.  104,  §  338,  380, 
881.  If  circumstances  were  such  that 
he  could  not  board  the  ship,  and  he 
yet  led  the  way,  and  so  directed  her 
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about  the  amount,  he  is  bound  to  produce,  at  the  request  of 
his  employers,  so  much  of  the  general  act  as  relates  to  pilots, 
together  with  a  copy  of  the  rates,  bye-laws,  and  regulations 
established  within  the  district  for  which  he  is  licensed.*  As 
these  rates  are  governed  partly  by  the  draught  of  water  made 
by  the  ship,  it  is  the  master's  duty  to  declare  her  true  draught 
if  asked  by  the  pilot,  subject  to  a  penalty  for  his  refusal  to  do 
BO,  or  for  any  false  declaration  thereof  made  by  himself  or  with 
his  privity ;  and  if  any  fraudulent  alteration  of  the  figures  on 
the  stem  or  stem-post  denoting  her  draught  of  water  is  made 
by  the  master  or  other  person  interested  in  the  ship,  or  with 
his  privity,  he  is  liable  to  a  penalty  not  exceeding  500i.' 

The  sum  thus  ascertained,  as  due  to  the  pilot,  by  the  table 
of  rates,  is  liable  to  be  diminished  by  so  much  as  is  payable  to 
an  unqualified  pilot  who  properly  and  necessarily  may  have 
preceded  him  in  charge  of  the  ship,  subject,  however,  to  appeal 
in  case  of  dispute  to  the  pilotage  authorities.*  But  this  sum  is 
liable  to  be  increased,  if  the  pilot  is  taken  beyond  his  limits 
under  circumstances  of  unavoidable  necessity,  or  without  his 
consent,  by  ten  shillings  and  sixpence  a  day  firom  and  inclusive 
of  the  day  that  he  passes  the  limit  of  his  engagement,  up  to 
and  inclusive  of  the  day  of  his  being  returned  to  the  place 
where  he  was  taken  on  board,  either  in  the  ship  or  at  the 
expense  of  the  ship.^ 

In  addition  to  the  sum  due  for  ordinary  pilotage  services,  he  pilot  may  be  a 
may  have  a  just  claim  for  services  rendered  by  him  as  a  salvor, 
and  in  that  case  the  Court  will  take  care  that  he  is  not  baulked 
of  his  righteous  reward.*  For  while  the  Court  is  jealous  over 
him,  to  see  that  he  does  not  convert  his  pilotage  duties  into 
salTage  services,  it  is  also  a  settled  doctrine,  that  no  pilot  is 
bound  to  go  on  board  a  vessel  in  distress  to  render  pilot-service 
for  mere  pilotage  reward ;  and  if  he  take  charge  of  a  vessel  in 
that  condition,  he  will  be  entitled  to  a  salvage  remuneration ; 
bat  if  he  is  promised  pilotage  only  and  refuses,  he  is  liable  to 
no  censure/ 

in  lier  course,  he  is  entitled  to  pilotage,  power  of  the  Trinity  Honse  to  deter- 

i  356.  mine  it,  §  384. 

»  17  A  18  Vict.  c.  104,  §  360.  »  lUd.  §  360. 

'  Ibid.  §  359.     In  case  of  difference  <  Ibid.  §  357. 

as  to  the  ship's  draught,  it  is  in  the  ^  PerBr.  Lushington,  The  Frederick, 
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In  the  abseDce  of  any  such  reason  for  departing  from  the 
tabular  rates  of  pilotage,  it  is  the  duty  of  the  pilot  to  demand 
or  receive — and  of  the  master  to  offer  or  pay — ^neither  more 
nor  less  than  the  sum  so  fixed  as  applicable  to  the  ship  in 
question,  subject  to  a  penalty  against  the  offender.^  Pilotage 
on  foreign  ships,  trading  to  and  from  the  port  of  London,  is  to 
be  paid,  after  the  same  rate  as  in  the  case  of  British  ships,  to 
the  Collector  of  Customs  at  London,  without  whose  receipt  for 
the  amount  no  such  vessel  can  clear  out  from  the  port.' 


KRxiEDT  rom 

PILOTAOB, 

Persons  liable 
for. 


The  persons  liable  to  pay  the  pilotage  dues  for  any  ship 
that  has  had  the  services  of  a  qualified  pilot,  are  the  owner  or 
master,  or  such  consignees  or  agents  thereof,  as  have  paid  or 
made  themselves  liable  to  pay,  any  other  charge  on  account  of 
such  ship  in  the  port  of  her  arrival  or  discharge,  as  to  pilotage 
inwards — and  in  the  port  from  which  she  clears  out,  as  to 
pilotage  outwards ;  and  this  amount,  after  a  demand  in  writing 
and  the  expiration  of  seven  days  from  the  time  of  such  demand, 
may  be  recovered  summarily,  in  England  or  Lreland,  before 
two  or  more  justices,  or  one  stipendiary  magistrate,  and  in 
Scotland  before  the  sheriff  of  the  county,  or  two  justices  of 
the  peace  of  the  county  or  burgh  where  the  defender  happens 
for  the  time  to  be.* 

The  persons  liable  in  regard  to  foreign  ships  trading  to  or 
from  the  port  of  London,  are  the  master  or  other  person  having 
the  charge  of  such  ship,  or  the  consignees  or  agents  thereof, 
who  have  paid,  or  made  themselves  liable  to  pay,  any  other 
charge  for  such  ship  in  the  port  of  Lohdon,  and  the  amount  in 
this  case  may  be  recovered  in  the  same  way  as  in  the  case  of 
other  ships.* 

The  persons  thus  made  liable  for  the  pilotage  dues,  not 
being  the  owner  or  master,  are  empowered,  severally  to  retain 
out  of  any  moneys  in  his  hands,  received  on  account  of  the 
ship,  or  belonging  to  the  owner  thereof,  the  amount  of  all  dues 


Thurman,  1  "W.  Rob.  Ad.  16,  17  ;  The 
HeT^e,  Cole,  2  W.  Rob.  Ad.  246  ;  The 
General  Palmer,  Thomas,  2  Hagg.  Ad. 
323 ;  The  Elisabeth,  8  Jur.  365  ;  Hal- 
sey  V.  Albertuszen,  11  Moore,  P.  C. 
S13,  319 ;  The  Jonge  Andries,  1  Swab. 


Ad.  226,  S.  C. 

*  Not  exceeding  lOZ. ;  17  &  18  Vict.  c. 
104,  §  358. 

3  Ibid.  §  381,  382. 

»  im.  §  363,  518,  519,  531. 

*  Ibid.  §  381. 
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BO  paid  by  him,  and  any  reasonable  expenses  incurred  in  con- 
sequence of  such  payment  or  liability.^ 

For  the  statutory  offences  which  a  pilot  may  be  guilty  of  in 
his  Yooation,  and  the  penal  consequences  attending  thereon, 
we  must  refer  to  the  statute  in  the  Appendix.' 


The  employment  of  a  steam-vessel  by  the  master  or  owners  Towaqi. 
of  another  ship,  for  the  purposes  of  towage,  is  a  contract  which 
implies  the  exercise  of  diligence,  care,  and  reasonable  skill  in 
the  fulfilment  of  their  engagement  by  the  parties  to  it  on  both 
sides  and  their  agents  and  servants,  the  master  and  crew  of  the 
tug,  and  the  master  and  crew  of  the  ship  in  tow. 

By  analogy  to  the  common-law  relation  in  which  a  pilot  agkhot  of  thi 
stands  to  the  owners  and  to  the  master  and  crew  of  the  ship  in  ^^^ 
his  charge,  it  would  seem  that  the  master  and  crew  of  the  tug 
are  agents  of  the  owners  of  the  ship,  and  that  for  damage  done 
to  a  stranger  solely  through  the  fault  or  incapacity  of  the  crew 
of  the  tug,  both  parties  are  answerable ;  and  that  if  the  master 
and  crew  of  the  ship  have  through  fault  or  incapacity  on  their 
part  contributed  to  the  damage,  there  is  no  right  of  action 
between  the  ship  and  the  tug  to  recover  over.    It  would  seem 
also  that  the  same  analogy  to  the  case  of  a  pilot  would  place 
the  master  and  crew  of  the  ship  under  the  orders  of  the  tug  in 
all  things  proper  to  the  due  and  safe  fulfilment  of  the  contract, 
subject  only  to  analogous  exceptions  as  to  the  right  of  the 
master  of  the  ship  under  extraordinary  circumstances  to  inter- 
fere and  refuse  to  execute  the  orders  from  the  tug ;  and  this 
opinion  appears  to  be  justified  by  the  presumed  local  knowledge 
and  experience  of  those  who  have   been   by   the    contract 
entrusted  with  the  command  of  the  moving  power  and  the 
selection  of  the  course. 

When  a  pilot  is  taken  on  board  a  ship  which  is  being  towed  mlatiow  of 
bj  a  steam -tug,  the  pilot's  control  of  the  conduct  of  the  ship  ^^b  ship  im 
extends  also  to  that  of  the  tug  which  has  her  in  tow,  and,  ''^' 

M7  *  18  Vict  c.  104,  §  364  ;  and        «  17  &  18  Vict.  c.  104,  §  866, 
lee  Sleigk  v.  Sleigh,  5  Ezch.  514. 
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without  exempting  the  master  and  crew  of  either  vessel  from 
the  duty  of  exercising  diligence,  care,  and  skill  in  the  working 
of  their  own  vessel,  such  exercise  must  be  in  strict  subordina- 
tion to  the  orders  of  the  pilot,  subject  here  also  no  doubt  to 
those   exceptions  under  extraordinary    circumstances    which 
have  already  been  referred  to.     "  In  all  ordinary  cases  of  this 
kind,"  says  Dr.  Lushington,  "  I  consider  it  to  be  a  part  of  the 
contract  itseK,  that  the  steam-tug  should  be  subservient  to  the 
pilot  on  board  the  vessel  in  tow,  and  that  it  is  the  duty  of  the 
persons  on  board  the  steam-tug  implicitly  to  obey  and  carry 
out  his  orders.    I  am  speaking  now  of  a  steam-tug  in  the  per- 
formance of  an  ordinary  towage  service.     There  may,  indeed, 
be  cases  in  which  this  duty  ought  to  be  relaxed,  and  where  the 
rule  could  not  possibly  be  applied,  as,  for  example,  in  cases  of 
salvage,   where  the  master  of  the  steam-tug  is  called  in  to 
remedy  the  errors  or  misfortunes  of  the  pilot,  or  where  he  sees 
a  pilot  acting  in  such  a  manner  as  to  threaten  the  certain 
destruction  of  his  own  vessel,  and  to  endanger  the  lives  and 
property  of  others.     In  such  cases  the  master  of  the  steam- 
tug  would  unquestionably  be  justified  in  exercising  his  own 
discretion,  and  in  acting  upon  his  own  knowledge  independently 
of  the  pilot.     But  these  cases,  it  is  to  be  observed,  form  the 
exceptions  to  a  general  rule,  and  where  such  exceptions  are 
alleged,  they  must  be  proved  by  the  fullest  and  most  satis- 
factory evidence.     I  am  well  aware  that  mischiefs  may  in  some 
instances  arise  from  pilots  having  the  entire  control  over  steam- 
tugs,  and  giving  directions  contrary  to  the  judgment  and  ex- 
perience of  the  masters  of  steam-tugs,  conversant  as  they  are 
with  every  part  of  the  waters  in  which  they  are  employed ;  at 
the  same  time  I  feel  that  still  greater  difficulties  would  be 
occasioned   by  two   conflicting  and   independent    authorities 
being  exercised  in  the  navigation  of  one  and  the  same  vessel." 
Under  the  circumstances  of  the  case  then  before  the  Court,  the 
learned  judge  was  of  opinion,  that  although  the  pilot  might  not 
have  exercised  a  sound  discretion  in  the  orders  he  gave,  there 
was  yet  no  sufficient  justification  of  the  master  of  the  steam- 
tug  in  refusing  to  obey  and  carry  those  orders  into  effect.* 

J  Per  Dr.  Lushington,  The  Christina,      6  Moore,  P.  C.  371,  S.  C;  The  Duke  of 
5W.  Rob.  Ad.  27, 29, 33;  Petley  r.  Catto,      Sussex,  Fores,  1  W.  Rob.  Ad.  270,  272. 
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The  absolute  rights  and  liabilities  of  each  of  the  three  lubilitt  roE 
parties  are  not  changed,  the  legal  relation  of  either  pair  of 
them  is  not  altered  by  their  correlation  when  it  becomes  triple. 
The  tog  is  the  agent  of  the  ship  in  tow,  and  liable  over  to  her 
owners  for  any  damage  due  to  fault  in  it  alone.  The  pilot  is, 
at  common  law,  the  agent  of  the  same  owners,  and  liable  over 
in  like  manner  for  the  consequences  of  his  own  fault  inclusive 
of  immediate  damage  by  the  tug,  when  that  is  the  result  of  his 
orders.  For  the  purpose  of  his  functions  he  is  still  necessarily 
supreme  in  conunand,  with  the  motive  power  in  his  control, 
whether  that  consist  of  sails,  an  engine  on  board,  or  an  engine 
ahead  of  the  vessel  that  he  is  conducting.  In  respect  of  tug 
and  of  pilot,  at  common  law  the  owners  of  the  ship  in  tow  are 
primarily  liable  to  third  persons  suffering  damage  by  the  acts 
of  either.  When  the  statute,  then,  puts  a  pilot  on  board  against 
the  will  of  the  owners,  although  these  are  no  longer  in  the 
position  of  principals,  the  pilot's  authority  over  the  tug  and 
the  ship  in  tow  is  necessarily  thereby  confirmed,  implicit 
obedience  to  his  orders  being  the  condition  of  irresponsibility 
on  the  part  of  the  owners  to  others,  and  of  non-liability  on  the 
part  of  the  tug  to  them. 

Any  disobedience  therefore  of  tug  or  ship  in  tow,  disentitles 
the  owners  of  the  latter  to  the  statutory  protection ;  but  the 
consequences  ultimately  fall  where  the  fault  first  originated. 
So  that  the  assumption  of  independent  authority,  imder  any 
circumstances,  however  exceptional,  is  always  attended  on 
the  part  of  either  with  absolute  Uability  for  all  the  immediate 
results.'  It  follows  from  this,  that  if  the  damage  done  by 
a  ship  in  tow,  while  a  qualified  pilot  is  compulsorily  on 
board,  is,  at  least  partly  due  to  the  fault  of  those  in  the  tug, 
the  owners  of  the  ship  in  tow  are,  in  the  first  instance,  liable 
with  a  right  to  recover  over,  in  case  their  own  master  and 
crew  are  clear  of  blame.  But  if  the  owners  of  the  ship 
in  tow  have  employed  a  pilot,  although  by  the  compulsion 
of  law,  under  circumstances  in  which  it  was  physically  impos- 
sible for  him  to  act,  as  any  damage  that  may  occur,  cannot, 
in  that  case,  be  traced  to  his  fault  or  incapacity,  they  are 

'  See  The  Duke  of  Sussex,  Forss,  1  W.  Rob.  Ad.  270,  272,  273. 
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not  entitled  to  the  protection  of  the  statute.  Where,  there- 
fore, a  vessel  was  being  towed  from  the  Victoria  Dock  at 
Hull,  in  order  to  be  placed  in  the  Humber  Dock  basin,  a 
short  distance  higher  up  the  river,  when  it  was  night,  and  the 
weather  thick,  and  she  came  into  collision  with  another  ship 
lying  at  anchor  in  the  river,  the  owners  of  the  vessel  in  tow 
were  held  liable,  although  there  was  a  qualified  Humber  pilot 
on  board  at  the  time.* 

Both  as  to  pilotage  and  towage,  the  Court  of  Admiralty  has 
jurisdiction  to  entertain  proceedings  against  the  ship ;'  at  all 
events  if  the  remuneration  has  not  been  earned  within  the  body 
of  a  county,*  and  even  in  that  case,  its  jurisdiction  with  regard 
to  towage  is  expressly  provided  for  by  statute.^  The  Merchant 
Shipping  Act  gives  another  remedy  for  the  recovery  of  pilotage 
dues,  without,  however,  excluding  any  jurisdiction  which  this 
court  heretofore  is  possessed  of.'' 


RiTLlS   Of  THB 

Ska. 


For  the*  protection  of  shipping  from  accidents  in  the  course 
of  navigation,  the  following  rules  are  declared  by  the  British 
Legislature*  to  be  the  rules  of  the  maritime  highway  :— 


BRITISH  BVLB8. 


**  Rule  I.  Whenever  any  ship,  whether  a  steam  or  sailing 
ship,  proceeding  in  one  direction,  meets  another  ship,  whether 
a  steam  or  sailing  ship,  proceeding  in  another  direction,  so  that 
if  both  ships  were  to  continue  their  respective  courses,  they 
would  pass  so  near  as  to  involve  any  risk  of  a  collision,  the 
helms  of  both  ships  shall  be  put  to  port,  so  as  to  pass  on  the 
port  side  of  each  other  :— 

"  And  this  rule  shall  be  obeyed  by  all  steam  ships  and  by  all 
sailing  ships,  whether  on  the  port  or  starboard  tack,  and 
whether  close-hauled  or  not ; — 

*^  Exceptions, — Unless  the  circumstances  of  the  case  are 
such  as  to  render  a  departure  from  the  rule  necessary,  in  order 


'  The  Borussia,  Christiansen,  1  Swab. 
Ad.  94. 

3  Ross  V.  Walker,  2  WUs.  264 ;  The 
Christina,  8  W.  Rob.  Ad.  27  ;  The 
Dowthoipe,  Lofty,  2  W.  Rob.  73,  85, 


•  Ross  V.  Walker,  2  Wils.  264. 

*  3  &  4  Vict  c.  66,  §  6. 

»  17  &  18  Vict  c.  104,  g  363,  618. 
<  Ibid.  §  296,  297. 
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to  aToid  immediate  danger ;  and  subject  also  to  the  proviso 
that  due  regard  shall  be  had  to  the  dangers  of  navigation,  and 
as  regards  sailing  ships  on  the  starboard  tack  close-hauled,  to 
the  keeping  such  ships  under  command." 

'*  Rule  II.  and  exception.  Every  steam  ship,  when  navigating 
any  narrow  channel,  shall,  whenever  it  is  safe  and  practicable, 
keep  to  that  side  of  the  fairway  or  mid  channel  which  lies  on 
the  starboard  side  of  such  steam  ship.*' 

The  conditions  on  which  the  first  rule  becomes  applicable  to  Conditioos  of 
Bhips  proceeding  on  courses  that  intersect  at  a  point  ahead  are  p^t^uie.^ 
these ;  that  the  master  of  each  shall  have  sufficient  knowledge 
of  the  course  of  the  other,  in  the  absence  of  misleading  circimi- 
stances,  and  in  sufficient  time,  to  perceive  that  there  is  risk,* 
and  to  manoeuvre  his  own  ship.  It  is  then  the  duty  of  each  to 
manoeuvre  promptly,  acting  on  the  presumption  that  the  rule 
will  be  followed  also  by  the  other.  This  rule,  contrary  to  the 
ancient  rule  of  the  sea  still  known  to  the  maritime  law, 
disregards  the  trim  the  ship  may  be  under,  or  the  tack  she  may 
be  on ;  and  it  is  so  set  down,  in  the  most  express  terms. 

But  if  it  should  happen,  e.g.,  through  thickness  of  the  Bxoeptional 
weather,  or  the  fault  or  negligence  of  either  ship,  that  the 
danger  is  too  close  at  hand  to  be  prevented  by  porting  the  helm, 
it  is  then  the  master's  duty  to  rely  upon  his  seamanship, 
without  regard  to  the  rule.*  He  may  even  keep  his  course,  if 
to  obey  the  rule  were  to  place  his  ship  in  the  embrace  of  danger, 
e.g.fO{  being  cast  away  on  a  dangerous  coast.  If  he  must 
keep  his  course,  being  on  the  starboard  tack,  close-hauled,  or 
lose  command  of  his  vessel,  his  duty  is  clear;  the  proviso 
saves  him  from  blame,  and  imposes  the  duty  of  giving  way  on 
the  ship  that  has  the  wind  free.  This  is  the  ancient  rule  of 
the  sea,  and  was  binding  under  ordinary  circumstances,'  and  it 


droamitaiicM. 


*  Dr.  Lushington  is  not  quite  con- 
sistent in  the  terms  in  which  he  has 
defined  the  expectation  of  risk, — '*any 
probability  whatsoever  of  a  collision," 
The  Panther,  1  Ecc.  k  Ad.  Bep.  31, 
34  ;  "strong  probability  of  collision," 
The  Ericsson,  Lowber,  1  Swab.  Ad.  38, 
89  ;  and  see  The  Mangerton,  Bonchier, 
1  Swab.  Ad.  120,  123.  I  take  it  that 
the  masteiB  must  not  play  a  game  of 


chance  ;  the  condition  in  the  statute  is 
"any  risk." 

2  The  Trident,  1  Ecc.  &  Ad.  Rep. 
217 ;  The  Clyde,  2  id.  27;  The  Ericsson, 
Lowber,  1  Swab.  Ad.  88. 

•  The  Baron  Holberg,  Blom,  3  Hagg. 
Ad.  244  ;  The  Jupiter,  Henck,  3  Hagg. 
Ad.  320 ;  The  Dumfries,  Thompson,  1 
Swab.  Ad.  63  ;  (on  appeal)  1  id.  125. 
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Applicability  of 
SMond  Role. 


On  whom  these 
Rulee  are  bind- 
ing. 


is  now  to  revive  under  extraordinary  circumstances,  for  the 
purpose  of  superseding  the  British  rule  of  navigation.  It  is 
not  yet  settled,  however,  if  it  ever  may  be,  how  close  the  vessel 
must  lie  to  the  wind  before  such  an  occasion  arises.^  And 
generally,  if  the  rule  is  followed  under  circumstances  in  which 
it  is  not  applicable,  the  ship  remains  responsible  for  the 
consequences  notwithstanding.  The  Hendrika,  off  Dungeness, 
was  seen  a  good  way  off  by  the  crew  of  The  Sea  Parky  but  the 
master  of  the  latter,  the  moment  he  heard  of  a  vessel  ahead, 
without  looking  whether  she  was  right  ahead  or  on  the  bow 
put  the  helm  hard  to  port,  and  was,  therefore,  solely  to  blame 
for  the  collision  that  ensued  in  consequence.' 

The  second  rule,  with  regard  to  steamers  when  navigating 
narrow  channels,  is  imperative  to  the  exclusion  of  local 
customs,'  and  notwithstanding  any  inconvenience,*  so  long  as 
observance  of  the  rule  is  safe  and  practicable.* 

These  rules  are  binding  on  all  ships  navigating  British 
waters,  all  British  ships  on  the  high  seas,*  and  all  foreign 
steam  ships  carrying  passengers  between  places  in  the  United 
Kingdom,  although  the  intermediate  passage  of  such  vessels 
be  performed  on  the  high  seas.' 

Between  foreigners,  or  between  a  British  and  a  foreign  ship, 
when  such  cases  of  collision  on  the  high  seas  are  brought  into 
the  English  Court  of  Admiralty,  the  only  rules  of  navigation 
that  can  be  appealed  to  are  those  usages  of  the  sea  generally 
known  and  customarily  observed  by  the  ships  of  various  nations 
on  the  high  seas.*  A  foreign  vessel  therefore  will  not  be 
allowed  to  set  up  the  British  rules,  in  order  to  show  non- 
observance  of  them  by  a  British  ship  that  has  been  in  collision 


*  See  the  argument  in  Chadwick  v. 
The  City  of  Dublin  Steam  Packet  Co. 
6  £.  &  B.  771 ;  but  see  the  observations 
of  the  Court  and  the  questions  put  to 
the  Trinity  Masters  by  the  bar  with 
the  permission  of  the  Court  in  the  case 
of  The  Clarence,  1  Ecc.  &  Ad.  Rep.  206. 

3  The  Sea  Park,  1  Ecc.  &  Ad.  R«p. 
186. 

»  The  Seine,  5  Jur.  N.  S.  298  ;  Tlie 
Sylph,  2  Ecc.  &  Ad.  75 ;  The  Unity, 
1  Swab.  Ad.  101 ;  Smith  v.  Voss,  2  H. 


k  K  97. 

*  The  Sylph,  2  Ecc.  &  Ad.  Rep.  "75, 
80,  81  ;  the  object  in  this  case  was  to 
avoid  the  tidal  currents  on  the  Thames. 

*  Ibid,  per  curiam. 

*  The  Cleopatra,  1  Swab.  Ad.  135. 
7  17  &  18  Vict.  c.  104,  §  291. 

*  The  Zolverein,  Fanichen,  1  Swab. 
Ad.  96  J  The  Dumfries,  Thompson,  1 
Swab.  Ad.  63,  64  ;  (on  appeal)  1  id. 
125 ;  The  Girolamo,  Guiranovich,  3 
Hagg.  169,  178. 
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with  her,  for  they  are  not  mutually  binding,  so  as  to  be  available 
for  a  British  ship  against  a  foreigner.* 


Previous  to  the  promulgation  by  the  British  legislature  of  oivikal  rules 
the  existing  rules  of  navigation,  the  common  usages  of  all  sea- 
faring nations  in  meeting  and  passing  on  the  maritime  highway 
had  been  gradually  ascertained  in  individual  cases  before  the 
English  Court  of  Admiralty,  and  were  till  then  the  established 
law  of  that  judicature.*  They  were  recited  by  the  authorities 
of  the  Trinity  House  in  their  notice  of  the  80th  October, 
1840 ;  and  as  it  is  expressed  in  terms  which  are  familiar  to 
nautical  men,  and  have  been  the  frequent  subject  since  of 
judicial  decision,  we  quote  them  thence.' 

**  The  recognised  *  rule  [of  the  maritime  law]  for  sailing  vessels 
is,  that  those  having  the  wind  fair  shall  give  way  to  those  on  a 
wind,  that  when  both  are  going  by  the  wind,  the  vessel  on  the 
starboard  tack  shall  keep  her  wind,  and  the  one  on  the  larboard 
tack  bear  up,  thereby  passing  each  other  on  the  larboard  hand, 
— ^that  when  both  vessels  have  the  wind  large  or  abeam,  and 
meet,  they  shall  pass  each  other  in  the  same  way  on  the  larboard 
hand,  to  effect  which  two  last  mentioned  objects,  the  helm  must 
be  put  to  port." 


>  The  Zolverein,  Fanichen,  1  Swab. 
Ad.  96,  99.  It  is  a  serious  incon- 
venience  for  our  ships  to  he  sailed 
under  two  sets  of  roles,  and  the  more 
so,  as  it  may  he  sometimes  impossible 
to  determine  the  national  character  of 
the  passing  ship,  and  what  rules  are  to 
be  ohserred. 

*  To  quote  authorities  would  be,  in 
lact,  to  refer  to  most  of  the  collision 
caaes  in  the  books ;  see  per  Lord  Stowell 
inThe  Wardrop-Sims,  Jones,  2  Dods.  83, 
87  ;  The  Chester,  Lawson,  3  Hagg.  Ad. 
816 ;  The  Jupiter,  Henck,  820 ;  The  Ann 
and  Haiy,  2  W.  Bob.  Ad.  189,  195. 

'  An  article  appeared  in  the  West- 
minster Beview  for  September,  1844, 
upon  the  effect  of  these  rules,  which 
wiU  repay  perusal 

*  Seeper  Judicial  Committee  of  Priyy- 
Conncil,  The  Dumfries,  Thompson,  1 
Swab.  Ad.  125,  126  ;  (below)  lid.  6S  ; 
The  Zolverein,  1  Swab.  Ad.  96,  98 ; 


The  Mobile,  Ponsonby  (on  appeal),  1 
Swab.  Ad.  127,  128  ;  (below)  1  id.  69. 
M.  Pardessus  (Cours  de  Droit  Com. 
vol.  iii.  no.  653)  gives  a  list  of  nine 
cases  (rules  he  calls  them)  in  which  the 
presumption  of  French  law  in  &.vour 
of  one  ship  against  the  other,  in  the 
event  of  collision,  is  ascertained.  The 
tenth  is  the  rule  of  the  sea,  given  in 
the  text  from  the  notice  of  the  Trinity 
House.  It  is  this : — Lorsque  deux 
navires  naviguant,  Tun  a  le  vent  arri^re, 
tandis  que  I'autre  a  le  vent  au  plus 
prds,  sont  dans  une  direction  telle 
qu'ils  peuvent  se  rencontrer  en  un  point 
d'iutersection,  c'est  k  celui  qui  a  le 
vent  arrifere  &  prendre  touts  les  pre- 
cautions n6cessaires  pour  ^viter  Tabor- 
dage,  et  ik  manoeuvrer  de  manidre  4 
passer  en  poupe  de  Tautre  navire,  s'il 
y  a,  pour  lui,  la  moindre  incertitude 
de  pouvoir  franchir,  le  premier,  le  point 
d'intersection. 
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Steam  vessels  were  considered  in  the  light  of  vessels 
navigating  with  a  fair  wind,  and  were  to  give  way  to  sailing 
vessels  on  a  wind  on  either  tack/  And  hy  analogy  to  this  rule, 
that  other,  which  was  promulgated  hy  the  Trinity  House  for 
the  passing  of  steamers,  as  explained  in  the  case  of  The  Ann 
and  Mary^  may,  in  the  absence  of  a  different  usage,  be  deemed 
to  be  of  the  usages  of  the  maritime  law,  as  coinciding  by 
analogy  in  the  same  reason,  and  co-operating  for  the  same  end. 

By  authority  of  parliament,*  the  following  Admiralty  regu- 
lations respecting  the  exhibition  of  lights  and  fog  signals  on 
board  of  sea-going  vessels,  made  the  24th  of  February,  1858, — 
revoking  as  from  the  30th  September,  1858,  the  regulations  of 
the  1st  of  May,  1852, — came  into  operation  on  the  1st  of 
October,  1858,  and  are  of  the  same  force,  as  the  statute  under 
which  they  are  framed. 


LightB. 


STEAM  VESSELS. 

Lights, — All  sea-going  steam  vessels,  when  under  steam, 
shall,  between  sunset  and  sunrise,  exhibit  the  following  lights: 

1.  A  bright  white  light  at  the  foremast  head. 
A  green  light  on  the  starboard  side. 
A  red  light  on  the  port  side. 

2.  The  mast-head  light  shall  be  so  constructed  as  to  be 
visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance 
of  at  least  5  miles,  and  shall  show  an  uniform  and  unbroken 


^  The  Shannon,  Pennefather,  2  Hagg. 
Ad.  176  ;  The  Carron,  1  Ecc.  &  Ad.  91. 
The  Trinity  House  authorities  were 
ohliged  in  the  same  notice  to  introduce 
a  rule  for  steamers  passing  each  other 
under  risk  of  collision,  that  each  in 
that  case  should  put  her  helm  to  port ; 
and  in  narrow  channels,  that  a  steamer 
should  always  leave  the  vessel  she  is 
passing  on  the  larboard  hand.  **The 
golden  rule,"  said  the  Trinity  Masters, 
in  the  case  of  The  Ann  and  Maiy,  2  W. 
Bob.  189,  195,  '<so  long  established 
must  be  strictly  adhered  to  ;  it  is  this, 
that  the  vessel  on  the  larboard  tack  is 
to  give  way,  and  the  vessel  on  the 


starboard  tack  to  hold  on.  And  the 
new  rule,  which  has  lately  been  made 
for  steam  vessels,  assimilates  with  it. 
The  vessel  on  the  starboard  tack  puts 
her  helm  aport  to  keep  her  wind,  and 
the  vessel  on  the  larboard  tack  does  the 
same  to  bear  away.  The  same  rule  now 
applies  to  sailing  as  to  steam  vessels." 

«  The  Ann  and  Mary,  2  W.  Rob.  189, 
195.  See  the  rule  and  observations 
cited  supra,  note*.  The  Select  Com- 
mittee on  Shipwrecks  in  their  second 
report,  recommend  the  government  to 
negotiate  by  convention  the  general 
adoption  of  this  rule  regarding  steamers. 

»  17  &  18  Vict.  c.  101,  §  296. 
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light  over  an  arc  of  the  horizon  of  20  points  of  the  compass, 
and  it  shall  be  so  fixed  as  to  throw  the  light  10  points  on  each 
side  of  the  ship,  viz :  from  right  ahead  to  2  points  abaft  the 
beam  on  either  side.' 

3.  The  green  light  on  the  starboard  side  and  the  red 
light  on  the  port  side  shall  be  so  constructed  as  to  be  visible 
on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance  of  at 
least  2  miles,  and  show  an  uniform  and  unbroken  light  over  an 
arc  of  the  horizon  of  10  points  of  the  compass,  and  they  shall 
be  so  fixed  as  to  throw  the  light  from  right  ahead  to  2  points 


*  "Die  following  diagrams,  published  by  the  Admiralty  authorities  together  with 
the  above  regulations,  are  intended  to  illustrate  the  use  of  the  lights  carried  by 
Teasels  at  sea,  and  the  manner  in  which  they  indicate  to  the  vessel  which  sees 
them  the  position  and  description  of  the  vessel  which  carries  them  : 

YinL — ^When  both  red  and  green  lights  are  seen  : 

▲  sees  a  red  and  green  light  ahead  ;  ▲  knows  that  a  vessel  is  approaching 
her  on  a  course  directly  opposite  to  her  own,  as  b  : 


If  A  sees  a  vrhite  mast-head  light  above  the  other  two^  she  knows  that  B  is  a 
steam-vesseL 

Second. — ^When  the  red,  and  not  the  green  light,  is  seen  : 

A  sees  a  red  light  ahead  on  the  bow ;  A  knows  that  either, — (1)  a  vessel 
is  approaching  her  on  her  port  bow,  as  B ; 


or, — (2)  a  vessel  is  crossing  in  aome  direction  to  port,  as  s  d  bl 


If  A  sees  a  white  mast-head  light  above  the  red  light,  A  knows  that  the  vessel 
is  a  steam-vessel,  and  is  either  approaching  her  in  the  same  direction,  as  B,  or  ia 
crossing  to  port  in  some  direction,  as  D  D  d. 
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abaft  the  beam  on  the  starboard  and  on  the  port  sides  respect- 
ively. 

4.  The  side  lights  are  to  be  fitted  with  inboard  screens  pro- 
jecting at  least  3  feet  forward  from  the  light,  so  as  to  prevent 
the  lights  from  being  seen  across  the  bow. 

5.  steam  vessels  under  sail  only,  are  not  to  cany  their 
mast-head  light. 

Fog  Signals, — All  sea-going  steam  vessels,  whether  pro- 
pelled by  paddles  or  screws,  when  their  steam  is  up,  and  when 
under  way,  shall  in  all  cases  of  fog  use  as  a  fog  signal  a 
steam  whistle,  placed  before  the  funnel  at  not  less  than  8  feet 
from  the  deck,  which  shall  be  sounded  once  at  least  every  five 
minutes ;  but  when  the  steam  is  not  up^  they  shall  use  a  fog 
horn  or  bell,  as  ordered  for  sailing  ships. 


Lights. 


SAILING  VESSELS. 

Lights. — 1.  All  sea-going  sailing  vessels,  when  under  way 
or  being  towed,  shall  between  sunset  and  sunrise  exhibit  a 
green  light  on  the  starboard  side,  and  a  red  light  on  the 
port  side  of  the  vessel,  and  such  lights  shall  be  so  con- 
structed as  to  be  visible  on  a  dark  night,  with  a  clear  atmos- 
phere, at  a  distance  of  at  least  2  miles,  and  shall  show  an 


Third. — ^When  the  green,  and  not  the  red  light,  is  seen  : 

A  sees  a  green  light  ahead  or  on  the  how ;  A  knows  that  either, — (1)  a 
vessel  is  approaching  her  on  her  starhoard  how,  as  B  ; 


or, — (2)  a  vessel  is  crossing  in  some  direction  to  starhoard,  as  D  D  D. 


If  A  sees  a  white  mast-head  light  above  the  green  light,  A  knows  that  the  vessel 
is  a  steam- vessel,  and  is  either  approaching  her  in  the  same  direction  as  B,  or  is 
crossing  to  starboard  in  some  direction,  as  D  D  d. 
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uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  10 
points  of  the  compass,  from  right  ahead  to  2  points  abaft  the 
'beam  on  the  starboard  and  on  the  port  sides  respectively. 

2.  The  coloured  lights  shall  be  fixed  whenever  it  is  prac- 
ticable so  to  exhibit  them;  and  shall  be  fitted  with  inboard 
screens  projecting  at  least  3  feet  forward  from  the  light,  so  as 
to  prevent  the  lights  being  seen  across  the  bow. 

8.  When  the  coloured  lights  cannot  be  fixed  (as  in  the  case 
of  small  vessels  in  bad  weather),  they  shall  be  kept  on  deck 
between  sunset  and  sunrise,  and  on  their  proper  sides  of  the 
vessel,  ready  for  instant  exhibition,  and  shall  be  exhibited  in 
such  a  maimer  as  can  be  best  seen  on  the  approach  of,  or  to, 
any  other  vessel  or  vessels,  in  sufficient  time  to  avoid  collision, 
and  so  that  the  green  light  shall  not  be  seen  on  the  port  side, 
nor  the  red  light  on  the  starboard  side. 

Fog  Signals, — ^AJl  sea- going   sailing  vessels,   when  under  Fog  Signals. 
way,  shall,  in  all  cases  of  fog,  use  when  on  the  starboard 
tack  a  fog  horn,  and  when  on  the  port  tack  shall  ring  a 
bell.    These  signals  shall  be  sounded  once  at  least  every  five 
minutes. 

SAILING   PILOT  VESSELS. 

Lights. — ^These  vessels  are  to  carry  only  a  white  light  at  Lights. 
the  mast-head,  and  are  to  exhibit  a  flare-up  light  every   15 
minutes,  in  accordance  with  Trinity  House  regulation. 

VESSELS  AT   ANCHOR. 

Lights. — ^All  sea-going  vessels  when  at  anchor  in  roadsteads  or  Lights. 
fairways  shall  between  sunset  and  sunrise  exhibit  where  it  can 
best  be  seen,  but  at  a  height  not  exceeding  20  feet  above  the 
hull,  a  white  light  in  a  globular  lantern  of  8  inches  in  diameter,  ^ 
and  80  constructed  as  to  show  a  clear,  uniform,  and  unbroken 
Eght  all  round  the'  horizon,  at  a  distance  of  at  least  1  mile. 


The  owner  of  a  ship  that  has  suffered  damage  from  collision  Collisiok. 
with  another  ship,  might  have  pursued  his  remedy  by  action  on 
the  case  at  common  law,  or  by  proceedings  in  the  Court  of 
Admiralty,  either  in  personam  or  in  rem.     The  first  remains 
open  to  him  still. 
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The  proceeding  in  the  Admiralty  Court  by  arrest  of  the 
person  ''has  now  for  many  years  been  obsolete;  I  cannot 
exactly  say  how  long ;  but,"  Dr.  Lushington  continues,  **  I  be- 
lieve there  was  a  precedent  in  1780;  the  amount  of  damage 
done  was  the  only  limit  to  the  amount  that  might  be  recovered. 
The  proceeding  by  arrest  of  the  ship,  or  in  rem,  as  it  is  called, 
was  the  most  sure,  for  to  the  extent  of  the  value  of  the  ship 
the  plaintiff  would  be  sure  of  any  damage  decreed.  If  the  ship 
remained  in  the  custody  of  the  Court,  and  was  sold  by  its 
decree  to  pay  the  damage,  of  course  the  ship  was  not  liable  to 
a  second  detention;  she  was  sold  by  the  Court  free  of  all 
demands ;  but  if  bailed,  I  know  of  no  reason  why  she  might 
not  at  that  time  have  been  arrested  at  the  suit  of  another 
clsdmant,  nor  why  another  claimant  might  not  have  proceeded 
either  at  common  law  or  in  this  court  against  the  person."^ 
The  responsibility  of  the  owners,  however,  whilst  it  has  been 
extended  by  recent  legislation  to  the  claims  of  the  relatives  of 
persons  killed  through  negligence,  is  now  limited  by  the  muni- 
cipal law  of  this  and  most  seafaring  nations  in  point  of  gross 
amount  as  to  the  damages  that  are  recoverable.' 


XAltlTUni  LAW 
AS  TO   DAXAQB. 


The  general  principles  of  the  law  maritime  on  which  depends 
the  right  to  recover  in  the  Court  of  Admiralty  for  damage 
arising  by  collision,  were  thus  stated  by  Lord  StowelL' 

**  There  are  four  possibilities  under  which  a  loss  of  this  sort 
may  occur. 

''1st.  It  may  happen  without  blame  being  imputable  to 
either  party ;  as  where  a  loss  is  occasioned  by  a  storm,  or  by 
any  other  vis  major;  in  that  case,  the  misfortune  must  be 
borne  by  the  party  on  whom  it  happens  to  light ;  the  other  not 
being  responsible  to  him  in  any  degree. 

"2ndly.  A  misfortune  of  this  kind  may  arise  when  both 
parties  are  to  blame,  where  there  has  been  a  want  of  skill  and 


^  Per  Dr.  Lushington,  The  Clara,  1 
Swab.  Ad.  1,  8. 

'  This  is  particularly  considered, 
a??/e,  c.  iii.  p.  109. 

•  The  Wardrop-Sims,  Jones,  2  Dods. 
83,  85 ;  cited  by  Lord  Gifford  in  the 
House  of  Lords,  Hay  v.   Le  Neve,  2 


Shaw*8  Appl.  Cases,  396;  who  also  cited 
a  similar  statement  of  the  law  by  the 
same  learned  judge,  from  a  MS.  note 
of  the  case  of  The  Lord  Melville,  1818, 
ibid.  See  The  Catherine  of  Dover, 
Dawson,  2  Hagg.  Ad.  145,  154. 
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dae  diligence  on  both  sides ;  in  such  a  case,  the  rule  of  law  isj 
that  the  loss  must  be  apportioned  between  them,  as  having 
been  occasioned  by  the  fault  of  both. 

**  3rdly.  It  may  happen  by  the  misconduct  of  the  suffering 
party  alone ;  and  then  the  rule  is,  that  the  sufferer  must  bear 
lus  own  burden. 

*•  4thly.  It  may  have  been  the  fault  of  the  ship,  which  ran 
the  other  down ;  and  in  this  case,  the  injured  party  would  be 
entitled  to  an  entire  compensation  from  the  other." 

These  rules,  with  a  difference  to  be  immediately  pointed  out,  Commonly  re- 
are  also  the  law  of  the  French  Code,*  which  differs  from  the  Nations. 
French  Ordinance  of  1681 '  only  in  this,  that  the  modem  law, 
improved  by  the  clear  expositions  of  Emerigon '  and  Valin,^ 
provides  for  the  case  of  accidental  collision.*  The  defect,  so 
remedied  in  the  French  law,  exists  in  the  laws  of  Oleron® 
and  of  Wisby,'  from  which  the  Ordinance  of  Louis  XIV. 
borrowed  extensively;  and  yet  the  principle  overlooked  in 
these  earlier  and  later  codes,  is  obviously  accepted  by  the 
Digest,'  the  conmion  source  of  much  of  the  legislation  of 
those  times. 

It  has  been  the  custom  of  writers  upon  jurisprudence,  to  Astothernle 
bestow  much  attention  and  but  little  praise  on  the  second  of  Iobs. 
these  rules,  in  consequence  of  its  dividing  the  loss  between  the 
parties,  which  the  jurists  of  Cleirac's  time  called  judicium 
rustieorum,  the  rule  of  arbitrators  who  compromise  everything 
and  decide  nothing.  But  despised  although  it  was,  it  has 
nevertheless  been  accepted  as  the  rule  in  common  use,  not 
only  by  these,  but  by  Cleirac,*  Valin,*'  Kuricke,"  Grotius,'* 
Yander  Linden,"  Vinnius,"  Emerigon,**  and  among  other  modem , 


>  Code  de  Com.  art.  407,  which  re- 
dnoes  the  Sid  and  4th  rales  into  one, — 
8i  Tabordage  a  £t6  fiut  par  la  fante  de 
run  des  eapitaines,  le  dommage  est 
pay^  'par  celui  qni  la  causd. 

»  Uv,  %  t  7,  art.  10,  11. 

'  Emerigon  des  Assur.  yol.  i.  p.  408 ; 
c  12,  §  14. 

*  2  Valin,  178,  179,  180. 

*  Boolay-Paty,  Droit  Maiit.  vol.  4, 
492  ;  t  12,  8  6. 

*  Oleion,  art.  16—1  Pardess.  384. 

7  Wiaby,  art.  29,  30,  49,  50,  61,  65 


— 1  Pardess.  481,  et  seq. 

«  Dig.  lib.  9,  t.  2,  fr.  29,  §  2  &  4. 

'  Cleirac,  Us  et  Coutumes  de  la  Mer. 
p.  68,  in  his  Commentary  on  art.  14 
(15  of  ed.  by  Pardess.),  of  the  Laws  of 
Oleron. 

M  2  Valin,  178,  179. 

"  Euricke  de  Assecurationibus,  801. 

"  Grotius,  B.  et  P.  Ub.  2,  c.  17,  §  21. 

"  Vander  Linden,  640. 

M  Vinnius  in  Peckium,  263,  264. 

^  1  Emerigon,  408,  409. 
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authorities  may  be  mentioned  Pardessus,'  Boulay-Paty,*  and 
Pailliet.'  Among  the  ancient  ordinances,  the  Laws  of  Wisby, 
in  article  67  of  the  edition  referred  to  by  Valin,^  provide  for  a 
pro  raid  estimation  of  the  loss  as  between  the  two  ships,  and 
yet  in  other  articles  respecting  cases  T^ithin  ike  same  prin- 
ciple  of  law,  they  require  an  equal  division  of  the  estimated 
damage/  Any  ambiguity  on  this  point  in  the  French  Ordi- 
applicabie.— Dif-  i^Mice  has  been  dissipated  by  the  express  language  of  the  Code;* 

but  the  Code,'  and  continental  jurists  generally,  in  founding 
this  rule  upon  doubt,  or,  in  the  words  of  Grotius,*  "  ob  culpe 
proband®  diflScultatem,"  differ  widely  from  the  law  of  this 
country,  and  possibly  justify  the  reproach  referred  to  by  Cleirac. 
Out  of  this  difference  proceeds  another  divergence  from  the 
rule  of  English  law,  in  the  case  of  damage  to  the  cargo,  when 


ferenoe  as  to. 


*  3  Pardess.  Droit  Com.  no.  652. 

'  4  Boulay-Paty,  Droit  Com.  Marit. 
t.  12,  §  6,  p.  492-602. 

'  Pailliet,  Man.  de  Droit,  sur  Code 
do  Com.  art.  407. 

*  These  are  numbered  in  accordance 
with  the  references  of  Valin,  in  an 
English  translation,  published  with 
Malynes  Lex  Mercatoria,  ed.  1686 1 
and  there  article  67  expressly  to  this 
effect  is  to  be  found ;  but  in  the  edition 
of  these  laws  by  M.  Pardessus,  in  which 
the  numbers  neither  correspond  nor 
run  so  high,  although  I  have  discovered 
several  other  articles  touching  collision, 
any  article  to  the  same  effect  as  this 
has  escaped  my  research.  Moreover, 
the  English  translation  is  not  so  critical 
that  much  dependence  can  be  placed 
on  it  for  questions  of  nice  distinction. 

*  Valin  refers  to  art.  26,  50,  70  ;  see 
art.  29,  30,  49,  50,  51,  65—1  Pardess. 
481,  et  seq. 

The  articles  relating  to  this  subject 
in  the  Collection  of  Sea  Laws  to  be 
found  in  the  Scotch  language  in  Presi- 
dent Balfour's  Practicks,  p.  614,  626, 
forming  c.  62,  53,  54,  have  beeii  copied 
from  the  Code  of  Wisby. 

®  In  the  Ord.  "  Sera  payd  egalemcnt 
par  Ics  navires  ;"  in  the  Code,  **e8t 
repare  &  frais  communs,  et  par  6gale 
portion,  par  les  navires  qui  Font  fait  et 


souffert." 

7  Code,  art.  407.  S'il  y  a  doate 
dans  les  causes  de  Tabordage,  &c  Not 
reconciled  as  a  jurist  to  this  language, 
M.  Pailliet  says,  '*  Cela  paratt  exprim^ 
d'une  manidre  obscure.  II  semble  en 
effet  que  tout  abordage  doit  6tre  pr6- 
sum6  fortuit,  tant  que  le  contraire  n^est 
pas  prouv6 ;  et  que,  par  consequent, 
il  ne  pent  jamais  y  avoir  doute  l^gal 
sur  les  causes  de  Tabordage.  Mais  11 
pent  etre  certain  que  Tabordage  n'est 
pas  fortuit,  et  cependant  impossible 
de  dire  quel  est  le  capitaine  dont  la 
faute  Ta  occasion6.  Cost  probablement 
la  cas  de  doute  vent  parlor  Particle." 
But  on  legal  principle  one  or  both  mast 
be  proved  to  be  in  fault,  otherwise  the 
presumption  that  it  was  accidental  is  not 
displaced,  and  each  in  that  case  should 
bear  his  own  burden  : — as  Elmerigon 
puts  it,  in  speaking  of  the  cargo^ — 
Parcequ'en  r^le  g^n^rale,  le  doute 
suffit  pour  faire  pr^sumer  la  fortune 
de  mer,  plut6t  que  la  faute. 

8  Grotius,  lib.  2,  c.  17,  21.  Nam 
dominus,  qui  in  culpa  non  est,  natnra 
ad  nihil  tenetur  ;  ut  nee  is  cigus  navis 
sine  ipsius  culpa  navi  alterius  damnum 
dedit ;  quamquam  multomm  populorum 
legibus,  ut  et  nostra,  damnum  tale 
dividi  solet  ob  culpse  probands  diffi- 
cultatem. 


■i^— m   .^p>w^n  ,    .i-'aai.-^_r 
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both  ships  are  to  blame.     For,  in  that  case,  the  French  jurists,  Consequences  of 

reverting  to  the  ordinary  principles  of  law,  hold  that  there  can 

be  no  recovery,  in  respect  of  the  damaged  cargo,  against  either 

vessel  without  proving  which  of  the  two  had  occasioned  the 

damage;*  and  in  the  absence  of  such  proof,  the  merchant 

neither  contributes  nor  receives,  but  bears    his  own  loss.' 

Kuricke,  however,*  and  Vinnius,^  appear  to  think  that  it  is  a 

question  of  general  average  affecting  the  ships  and  the  cargoes, 

and  herewith  agrees  Yander  Linden,  in  his  account  of  the  law 

of  Holland;*  but  Yalin,   Emerigon,   and  Cleirac    show   that 

this  view  of  it  is  unjust,  the  freighters  neither  contributing 

to  produce  the  damage,  nor  sharing  in  any  common  advantage 

(as  they  would,  in  a  case  of  general  average)  from  the  particular 

loss  involuntarily  sustained.* 

But  the  maritime  law  of  this  country,  founding,  upon  clear  English  Law  on 
evidence  of  blame  on  both  sides,  as  contributing  to  the  col-  *^**  ^^^ 
lision,  estimates  the  damage  done  to  the  ships  and  cargoes  and 
equally  divides  the  burden  between  the  ships,  subject  only  to 
the  limit  set  by  our  municipal  law  to  the  owner's  responsibility/ 
The  ship  WeUs,  being  at  anchor  in   the  fairway  in  the 


»  2  Valin,  178, 180 ;  1  Emerigon,  408 ; 
c.  12,  I  14  ;  4  Boulay-Paty,  492-502  ; 
M.  Pbrdessus  states  the  law  thus : — 
On  ne  salt  pas  les  m^mes  principes 
T^latiyementaudommage  que  Tabordage 
pent  causer,  dans  ce  cas,  aux  charge- 
ments.  La  distinctioii  ordinaire  sur 
les  reaponsabUites  est  obsenr^e,  il  faut 
proaver  contre  un  capitaine  quMl  est 
en  fiEOite.  Si  Ton  ne  fait  pas  cette 
preuve,  il  en  est  comme  dans  tout  autre 
cas  fortoit,  ou  celui  qui  ne  pent  imputer 
justement  k  autrui  le  dommage  qu' 
^prouyer  sa  chose,  en  supporte  la  perte, 
S  Droit  Com.  no.  652. 

^  Pajrcequ*en  rdgle  ^gdndrale,  le  doute 
snffit  pour  faire  pr6sumer  la  fortune  de 
mer,  plutAt  que  la  faute  ;  1  Emerigon, 

c.  12,  8  14. 

*  Euricke,  de  Assec.  802,  803. 

*  Yinnius  in  Peckiiun,  264 ;  2  Yalin, 
179.  180. 

*  Yander  Linden,  640  ;  according  to 
this  author  the  law  of  Holland  is,  that 
where  both  parties  are  equally  in  fault. 


each  bears  his  own  burden  ;  but  if  it 
is  not  clear  by  whose  fault  the  damage 
was  occasioned,  provided  it  does  not 
appear  that  it  could  have  been  avoided, 
the  damage  is  borne  by  moieties  ;  ibid, 
referring  to  Bynkershoek,  Quaest.  Jur. 
Priv.  Hb.  4,  t.  19. 

•  Cleirac,  Us  et  Coutumes,  68 ;  Yalin 
and  Emerigon,  ubi  supra, 

'  For  the  purpose  of  setting  this  dif- 
ference between  the  continental  law 
and  the  law  of  this  country  in  the 
broadest  light,  1  quote  the  following 
language,  in  which  Sir  John  NichoU, 
then  judge  of  the  Admiralty  Court, 
addressed  the  Elder  Brethren  of  the 
Trinity  House  in  respect  of  the  evidence 
in  the  case  before  them.  "  The  result 
of  the  evidence  will  be  one  of  three 
alternatives ;  either  a  conviction  on 
your  mind  that  the  loss  was  occasioned 
by  accident,  in  which  case  it  must  be 
sustained  by  the  party  on  whom  it  has 
fallen ;  or  a  state  of  reasonable  doubt 
as  to  the  preponderance  of  the  evidence, 
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entrance  to  the  Frith  of  Forth,  and  the  night  being  dark,  rainy, 
and  blowing,  The  Sprightly  stood  in  under  reefed  saUs,  and 
topmasts  struck,  all  her  crew  at  the  time  being  engaged  in 
working  the  ship,  except  one  look-out  on  the  forecastle,  and 
even  he  at  times  lending  a  hand ;  she  was  hailed  more  than 
once  from  the  deck  of  The  Wells  as  she  approached,  but  The 
WeUa,  meanwhile,  exhibiting  no  light  whatever,  was  struck  by 
The  Sprightly y  and  sunk  with  her  cargo.  Upon  the  opinion  of 
the  Port  Admiral,  that  there  was  fault  on  both  sides,  though 
most  on  that  of  The  Sprightly,  the  Court  of  Session  acted  on 
this  rule  of  the  English  Admiralty,  dividing  the  estimated  loss 
of  ship  and  cargo  between  the  owners  of  both  vessels ;  and 
their  decree  was  affirmed  by  the  House  of  Lords  upon  appeal. 
Lord  GiflFord  referring  to  a  similar  decision  in  the  EngUsh 
Court  of  Admiralty,  by  Sir  James  Marriott,  a  note  of  which 
had  been  recovered  with  the  assistance  of  Lord  Stowell,  who 
had  been  of  counsel  in  the  cause.* 


BTATUTORT  AND 
OOMMOH   LAW  AS 
TO  DAMAGE. 


So  stands  the  law  in  respect  of  damage  causes,  prosecuted  in 
the  Court  of  Admiralty.* 

But  even  there,  in  respect  of  ships  within  the  control  of  the 
British  legislature,  the  rule  which  apportions  the  loss  between 
the  ships  when  both  are  in  fault,  is  superseded'  by  express 
provision  in  the  following  instances : — 

"  If,  in  any  case  of  collision,  it  appears  to  the  court  before 
which  the  case  is  tried,  that  such  collision  was  occasioned  by 
the  non-observance  of  any  rule  for  the  exhibition  of  lights,  or 


which  will  have  nearly  the  same  effect ; 
or,  thirdly,  a  conviction  that  the  party 
charged  with  heing  the  cause  of  the 
accident,  is  justly  chargeable  with  the 
loss  of  this  vessel  according  to  the 
rules  of  navigation  which  ought  to 
have  guided  them."  The  Catherine  of 
Dover,  Dawson,  2  Hagg.  146,  154. 
The  word  "nearly"  in  this  extract  is 
explained,  I  apprehend,  by  the  result 
of  the  case,  which  being  found  to  be 
one  of  accident,  the  judge  added,  "As 
costs  must  have  accompanied  an  award 
of  damages,  it  is  equitable  that  the 
det^ndant,  in  being  dismissed  from  this 


suit,  should  be  protected  from  the  ex- 
penses he  has  incurred."  Costs  would 
not  have  followed  the  second  alterna- 
tive. 

*  Hay  V.  Le  Neve,  2  Shaw's  Appeal 
Cases,  395  ;  The  Petersfield,  MS.,  (em- 
pore  Marriott,  ibid. 

3  The  Linda,  Melch«r,  1  Swab.  Ad. 
306, 

'  Lawson  v.  Carr,   10  Moore,  P.  C. 
162  ;  The  James,  1  Swab.  Ad-  60  ; 
Panther,   1  Ecc.   &  Ad.  Rep.  81,  35 ; 
The  Telegraph,  8   Moore,   P.  C.  167, 
176. 
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the  use  of  fog-signals,  issued  in  pursuance  of  the  powers 
hereinbefore  contained,  or  of  the  foregoing  rule,  as  to  the 
pasBing  of  steam  and  sailing  ships,  or  of  the  foregoing  rule,  as 
to  a  steamship  keeping  to  that  side  of  a  narrow  channel  which 
lies  on  the  starboard  side,  the  owner  of  the  ship  by  which 
such  rule  has  been  infringed,  shall  not  be  entitled  to  recover 
aDj  recompense  whatever  for  any  damage  sustained  by  such 
ship  in  such  collision,  unless  it  is  shown  to  the  satisfaction 
of  the  Court,  that  the  circumstances  of  the  case  made  a 
departure  from  the  rule  necessary."* 

But  the  plaintiff  may  recover,  ^otwithstanding  negligence  on 
his  part,  in  respect  of  these  rules,  unless  the  collision  was  in 
some  degree  occasioned  thereby ;'  in  fact,  the  rule  of  the  Admi- 
ralty  Court  is  now,  on  these  statntoiy  particnlars.  identical 
with  the  rule  at  conmion  law,  in  actions  for  negligence.' 

At  common  law,  a  plaintiff  cannot  recover  for  damage  ooxxoh  law. 
Buffered  from  the  negligence  of  another,  if  his  own  negligence 
directly  contributed  to  the  event,^  or  if  he  might  have  avoided 
it  by  the  exercise  of  ordinary  care  and  skill;'  but  if  the 
defendant,  by  ordinary  care  and  skill,  might  have  avoided  the 
accident,  the  plaintiff  may  recover,  {notwithstanding  negligence 
on  his  part,  remotely  connected  with  the  event.* 

In    illustration   of  these  rules  apportioning  the  loss  in 
damage  causes,  we  subjoin  the  following  instances. 


»  17  A  18  Vict,  c  104,  i  298. 

'  Morrison  v.  The  General  Steam 
KaTigation  Co.  8  Ezch.  730,  738; 
Dowell  V,  The  General  Steam  Navi- 
gation Co.  5  K  &  B.  195 ;  Tuff  v. 
Warman,  2  C.  B.  (N.  S.)740 ;  The  Vivid, 
1  Swab.  Ad.  88 ;  on'  appeal,  nomine 
Chnrchyaid,  2  Pahner,  10  Moa  P.  C. 
472  ;  and  compare  The  Telegi-aph,  8 
Moo.  P.  C.  167. 

>  Ibid. 

*  Per  Tindal,  C.  J.,  Hawkins  v. 
Cooper,  8  C.  &  P.  473  ;  per  Lord 
Denman,  C.  J.,  Loxford  v.  Large,  5 
C.  &  P.  421  ;  see  Vanderplank  v. 
MiUer,  M  &  M.  169. 

*  Bntterfield  v.  Forrester,  11  East, 
60 ;  Sills  V.  Blown,  9  C.  &  P.  601. 


*  Davies  v.  Mann,  10  M.  k  W.  546  ; 
''There,  although  without  the  negli- 
gence of  the  plaintifif,  the  accident 
could  not  have  happened,  this  negii* 
gence  is  not  supposed  to  have  con- 
tributed to  the  accident  within  the 
rule  upon  this  subject ;  and  if  the 
accident  might  haye  been  ayoided  by 
the  exercise  of  ordinary  care  and  skill 
on  the  part  of  the  defendant,  to  his 
gross  negligence  it  is  entirely  ascribed, 
he,  and  he  only,  proximately  causing 
the  loss  ;"  per  Lord  Campbell,  C.  J. 
(commentary  on  Daviesu  Mann),  Dowell 
V.  The  General  Steam  Navigation  Co. 
26  L.  J.  (Q.  B.)  59,  61 ;  5  £,  &  B.  195, 
S.  C. 
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0A8S8  UPOH  DAM- 
AQM. 


Unavoidable 
accident. 


Caution  must 
grow  with  the 
oocanon. 


If  the  damage  is  done  under  circumstances  in  which  it  is 
unavoidable  by  ordinary  care  and  skill,  or  common  foresight, 
the  loss  lies  where  it  fell.  The  brig  Thomelyy  which,  with 
twenty  or  thirty  others,  had  been  aground  the  same  morning 
on  the  Nore  sand,  was  seen  drifting  with  wind  and  tide,  her 
maintopsail  set,  in  a  direction  towards  The  Mentor,  at  anchor 
near  the  sand,  in  three  fathoms  water ;  she  was,  at  the  time, 
forging  oyer  the  sand,  in  the  act  of  escaping  from  a  position  of 
great  danger,  and  could  not  drop  her  anchor  either  on  the  sand 
with  safety,  or  immediately  after  quitting  it,  with  any  avail  for 
the  purpose  of  avoiding  the  collision  which  followed.  The 
MentoTy  having  proceeded  in  the  Admiralty  for  damage 
occasioned  under  these  circumstances,  was,  therefore,  con- 
demned in  costs.* 

The  Placidia,  on  the  night  of  the  13th  of  October,  was 
proceeding  down  Sea  Beach,  in  the  river  Thames,  all  her  sails 
set  except  studding  sails,  at  the  rate  of  five  or  six  knots,  with 
the  wind,  S.W.  by  S.,  blowing  a  fresh  breeze ;  she  did  not 
perceive  that  The  Shannon  steamer,  coming  up  the  river,  had 
eased  her  engines,  with  her  helm  to  starboard,  and  her  head  round 
to  the  south,  intending  to  anchor  there  for  the  night,  till  it  was 
too  late  ;  and  all  that  could  then  be  done  by  the  brig,  was  to 
manoeuvre,  so  as  to  ease  the  shock  of  the  collision.  There  was 
no  fault  in  The  Placidia;  The  Shannon  was  anchored  in  a 
proper  place,  and  had  acted  prudently  in  so  doing ;  and  the 
accident  being  entirely  due  to  the  darkness  of  the  night,  each 
party  bore  his  own  burden.' 

Darkness,  however,  or  thick  weather,  can  only  be  an  excuse 
for  those  who  have  exercised  such  additional  caution,  as 
prudence  and  the  circumstances  require.' 

The  GirolamOy  proceeding  down  the  Thames  in  tow  of  a 
steamer,  was  overtaken  by  a  fog  so  dense  that  she  could  not 
see  a  vessel  of  400  tons  lying  at  anchor,  tUl  it  was  too  late  to 
avert  collision,  and  for  the  collision  which  ensued  she  was  held 
solely  to  blame  in  proceeding  at  all  under  such  circumstances.* 


1  The  Thomely,  7  Jur.  659. 

2  The  Shannon,  Higginson,  2  W. 
Rob.  Ad.  463  ;  see  also  The  Ebenezer, 
Varwell,  2  id,  206  ;  The  Itinerant, 
Russell,  2  id.  236. 


3  The  Itinerant,  Russell,  2  W.  Rob. 
Ad.  236,  240. 

*  The  Girolamo,  Guiranoyich,  8 
Hagg.  Ad.  169,  174. 
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In  a  darky  hazy  night  off  Coquet  Island,  the  hrig  Virgil  ran 
do^wn  the  sloop  Jean,  it  being  impossible  to  see  her  two  ship* 
lengths  off;  but  then  The  Virgil  was  under  a  press  of  canvas, 
her  topmast  studding  sails  being  set,  and  she  was  to  blame  for  it 
on  such  a  night.'  On  a  thick,  foggy  night,  when  the  steamer 
Perth  was  running  between  Yarmouth  and  Orfordness,  at  the 
rate  of  twelve  miles  an  hour,  she  suddenly  discovered  the  top* 
gallant  sails  of  a  collier  over  the  bow,  and  put  the  helm  hard 
a-port,  but  too  late  to  avoid  a  collision ;  she  had  kept  a  good, 
look-out,  but  on  such  a  night,  and  in  a  track  much  frequented 
by  coasters,  her  speed  could  not  be  justified  by  ordinary 
prudence.'  No  vessel  can  lay  aside  ordinary  care  under 
ordinary  circumstances,  or  extraordinary  care  when  the  circum- 
stances are  extraordinary,  without  making  herself  liable  to 
answer  for  any  damage  that  ensues  in  consequence. 

A  strict  look-out  is  always  an  imperative  duty  of  a  vessel  Bnt  Oantion 
iMrhen  she  is  under  way.'    Attention  to  this,  however,  and  to  all  ^  °*J*  ^^V. 

*  86Qv  BoftHUUUIIlip. 

the  other  usual  precautions  for  preventing  collision,  will  not 
dispense  with  the  exercise  of  ordinary  skill  to  avert  it.  Steamers 
have  been  frequently  content  with  easing  their  engines  in  the 
immediate  prospect  of  collision,  when  they  should  have  reversed 
them.^  Sailing  vessels,  when  drifting,  apparently  helpless,  into 
collision,  have  been  condemned  by  nautical  experience,  for  lack 
of  seamanship.'  The  ship  Northampton,  lying  at  anchor  in  the 
Mersey,  began  to  drive  before  the  wind  and  tide,  and  to  drag 
her  anchor,  and  she  ultimately  came  into  collision  with  another 
vessel,  but  she  was  held  answerable  for  the  damage  neverthe* 
less,  in  consequence  of  not  dropping  a  second  anchor.' 


>  The  Viigil,  Wilson,  2  W.  Rob.  Ad. 
201. 

«  The  Perth,  Spink,  8  Hagg.  414 ; 
The  Roee,  Oilmore,  2  W.  Rob.  Ad.  2; 
The  Iron  Duke,  9  Jur.  476  ;  The  Des- 
patch, Cooper,  1  Swab.  Ad.  188. 

■  The  Ericsson,  Lowber,  1  Swab.  Ad. 
88,  89  ;  The  Chester,  Lawson,  8  Hagg. 
Ad.  816  ;  The  George,  9  Jur.  670  ;  The 
Londondeny,  4  Notes  of  Cases,  suppt. 
xxsd. ;  (on  appeal)  4  id.  xliii. ;  Hay  v, 
Le  Neye,  2  Shaw's  AppL  Cases,  895. 
But  blame  is  not  imputable  for  deficiency 
of  hands  unless  the  vessel  is  not  pro- 


perly in  control,  The  Hope,  Hepburn, 
1  W.  Rob.  Ad.  156. 

*  The  Perth,  Spink,  8  Hagg.  Ad. 
414  ;  The  Trident,  1  Ecc.  &  Ad.  Rep. 
217  ;  The  Sylph,  2  id.  75,  86. 

*  The  Ligo,  Ligo,  2  Hagg.  Ad.  856, 
859,  860 ;  The  Dumfries,  Thompson, 
(on  appeal)  1  Swab.  Ad.  125,  126. 

*  The  Northampton,  1  Ecc.  &  Ad. 
152.  So  where  the  anchor  under  or- 
dinary circumstances  was  too  light, 
The  Massachusetts,  Pritchard,  1  W. 
Rob.  Ad.  371. 
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Obwnrance  of  As  it  is  of  essential  importance  that  observance  of  the 

the  RnleB  m  of  . 

oouiM.  rules  of  the  sea,  whenever  they  are  applicable  to  the  circum- 

stances, should  be  a  matter  of  course  in  every  seaman's  mind, 
and  of  confident  presumption  with  regard  to  the  vessel  on  the 
opposite  course,  offenders  are  invariably  visited  with  the  conse* 
quences  of  their  own  neglect.^  The  Prussian  galliot,  JtqdUr, 
having  the  wind  free,  it  being  broad  daylight,  and  fine  weather, 
lay  on  the  larboard  tack  to  allow  three  sail  on  the  starboard 
tack  to  pass  in  accordance  with  the  rule  of  the  maritime  law; 
two  of  them  did  pass,  but  the  third,  instead  of  keeping  her 
course,  began  wearing,  and  a  collision  took  place.  The  Jupiter 
was  afterwards  sued  in  the  Admiralty  Court  for  damage  sus- 
tained by  the  third  vessel,  but  the  suit  was  dismissed,  and  the 
plaintiff  condemned  in  costs,  as  the  damage  had  been  occasioned 
through  his  own  breach  of  the  established  rules  of  the  sea.* 

Lighti.  The  steamer  Simla,  in  the  sea  of  Marmora,  whilst  on  a 

course  which  was  W.  i  S.,  saw  The  Cleopatra  steamer,  two  miles 
distant,  with  a  course  E.  i  N.,  and  was  seen  by  the  other  with 
her  green  and  white  lights,  two  points  on  the  starboard  bow  of 
The  Ckopatra,  the  circumstances  thereby  showing  that  the 
vessels  were  within  the  rule  of  the  Act  of  Parliament  The 
Simla  immediately  put  her  helm  a-port,  but  the  other,  coming 
rapidly  on,  with  her  helm  hard  a-starboard,  ported  only  at 
the  last  moment,  when  it  was  too  late  to  be  of  any  avail,  and 
was,  consequentiy,  held  responsible  for  the  damage  occasioned 
by  the  collision  that  followed.'  The  Danish  barque  Harriett, 
bound  for  Copenhagen  from  the  West  Indies,  was  to  the  west- 
ward of  Beachy  Head,  on  the  night  of  the  26th  of  April, 
running  E.  by  S.,  when  the  British  ship  Seringapatamy  from 
London,  bound  for  Ceylon,  was  coming  down  the  Channel 
W.N.W.  The  evidence  was  conflicting  as  to  the  point  from 
which  the  wind  was  blowing,  but  the  Trinity  Masters  were 
of  opinion  that  both  vessels  were,  at  the  time,  going 
close  on  the  wind,  and  that  both,  xmder  such  circumstances, 
should  have  ported  the  helm.  Ttce  Seringapatam  did  port  her 
hehn,  and  was  right  in  so  doing,  and   The  Harriett  kept  her 

»  Per  cur.   The  Mangerton,  1  Swab.      The  Celt,  Taylor,  3  id,  321. 
Ad-  123  ;  17  &  18  Vict.  c.  104,  §  299.  3  The  Cleopatra,  Paton,  1  Swab.  135  ; 

2  The  Jupiter,  Henck,  8  Hagg.  320  ;      The  Ericsson,  Lowber,  1  id.  38. 


CHAP.  TI.]  COLLISION.  .5JS8 

course,  and  was  wrong;  but  as  The  Seringapatam  neither 
ported  her  helm  in  time,  nor  kept  a  good  look-out,  both  were 
to  blame,  and  the  damage  was  shared  between  them.^ 

On  the  evening  of  the  18th  of  December,  The  Sylph  steamer  Lighu. 
was  proceeding  up  the  Thames,  close  by  the  Kentish  Coast, 
and  therefore  on  the  wrong  side  of  the  river.  The  Meteor 
steamer  going  down  by  the  same  shore,  was  mistaken  by  the 
other  for  a  vessel  at  anchor,  in  consequence  of  her  bowsprit  . 
light  having  gone  out,  and  The  Sylph,  therefore,  did  not  port 
her  helm.  The  Meteor  ported  her  helm,  contributing  thereby, 
in  fact,  to  the  collision,  but  presuming,  on  principle,  that  the 
other  would  obey  the  statutory  rule.  As  The  Meteor  did  not 
reverse  her  engines,  however,  when  collision  was  imminent,  and 
as  her  bowsprit  light  was  not  burning,  she  was  in  fault ;  both, 
therefore,  were  to  blame,  and  neither,  under  the  new  rules^ 
could  recover  against  the  other.' 

The  City  of  London  steamer,  on  a  clear  moonlight  night, 
with  the  wind  blowing  hard,  was  proceeding  down  the  Thames 
at  the  rate  of  eleven  knots,  and  the  smack  Celerity,  hove-to  at 
the  lower  end  of  the  Gun  Fleet  Sand  for  the  purpose  of  reefing 
her  mainsail,  was  not  seen,  and  was  consequently  run  down  by 
the  steamer ;  but  as  it  was  probable  that  the  collision  would 
not  have  occurred,  if  the  smack  had  exhibited  a  light,  at  all 
events  as  the  onus  probandi  was  on  the  owner  of  the  smack, 
and  he  had  failed  to  show  anything  to  the  contrary,  the  suit 
was  dismissed.'  The  brig  Victoria,  proceeding  up  the  Thames 
on  a  dark  night,  imder  whole  topsails,  courses,  trysail,  and 
staysail,  six  knots  an  hour,  ran  down  the  Three  Betseys,  lying 
at  anchor  off  the  Middle  Light,  with  no  light  aboard ;  both 
vessels  were  therefore  held  to  be  in  fault ;  The  Victoria  for  her 
speed  under  the  circmnstances,  and  The  Three  Betseys  for  ex- 
hibiting no  light  at  anchor,  and  the  latter,  therefore,  took 
nothing  by  her  suit.*    Under  a  dense  fog,  in  broad  daylight, 

^  The    Seringapatam,    5    Notes    of  manner  as  to  occasion  collision,   The 

Cams,  61,  ruled  under  the  second  prin-  Telegraph,   8  Moo.   P.    C.    167,    176  ; 

eiple  of  the  maritime  law  as  stated  by  compare  the  Vivid,  1  Swab.   88  ;  (on 

Lord  Stowell,  anU,  p.  274.  appeal)  nominef  Churchyard  v.  Palmer, 

2  The  Sylph,  2  Ecc.  &  Ad.  Rep.  76.  10  Moore,  P.  C.  472. 

"  The  City  of  London,  Campbell,  1  *  The  Victoria,  Mallabum,  3  W.  Rob, 

Swab.  Ad.   245  ;    even   when  there  is  Ad.  49. 
light,   it  may  be  exhibited  in  such  a 
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Onus  Probandi 
in  Damage 
cauMflr 


T%e  Carron  steamer  came  suddenly  in  sight  of  the  collier 
Pursuit,  off  Flamborough  Head,  and  a  collision  ensued  imme- 
diately after,  through  the  fault  of  both  vessels;  for  the  steamer, 
although  she  had  used  caution  and  fog  signals,  did  not  star- 
board her  helm,  as  she  might  have  done,  to  avoid  the  collision, 
and  the  collier  had  not  used  the  precaution  of  sounding  a  fog 
horn.* 

The  presumption  of  law'  in  such  causes  is,  that  the  damage 
was  the  result  of  pure  accident ;  and,  therefore,  the  onus  pro- 
bandi is  primd  facie  on  the  complaining  party ;'  but  in  virtue 
of  his  position, — at  anchor,  or  in  critical  circumstances,  owing  to 
the  dangers  of  navigation,  or  the  risk  of  losing  command  of 
his  ship, — or,  under  the  law  maritime,  being  close-hauled  on 
the  starboard  tack,  at  the  time  of  the  collision, — the  burthen 
of  proof  may  be  shifted  to  the  shoulders  of  the  other,*  to  whom, 


1  The  Carron,  1  Ecc.  &  Ad.  Rep.  91. 
See  the  recent  regulations  as  to  Fog 
Bignals,  cmte,  p.  273,  and  17  &  18  Vict. 
c.  104,  §  298. 

'  The  following  somewhat  artificial 
roles  are  referred  to  in  the  Courts  of 
France  ;  they  are  to  be  found  in  Emeri- 
gon,  Des  Assur.  voL  L  408  ei  aeq.,  and 
they  are  traced  to  much  earlier  sources 
by  M.  Boulay-Paty,  Droit  Maritime, 
vol.  ir.  p.  492-602  ;  I  cite  them  from 
M.  Pardessus,  Droit  Com.  vol.  iii.  no. 
652,  653.  1.  liOrsque  deux  navires  se 
pr^sentent  pour  entrer  dans  le  meme 
port,  le  plus  eloigai  doit  attendre  que 
le  plus  proche  soit  entr^ ;  et  s^ils 
abordent,  le  dommage  est  impute  aii 
dernier  venu,  tant  qu^il  ne  prouve  pas 
^u'il  n'y  a  aucune  faute  de  sa  part ;  2. 
en  cas  de  concours  de  deux  navires,  le 
plus  petit  doit  c^der  au  plus  gros ;  3.  le 
navire  qui  sort  du  port  doit  faire  place 
k  celui  qui  entre ;  4.  celui  qui  sort  le 
second  est  cens^  avoir  abord^  celui  qui 
est  sorti  le  premier ;  5.  la  presomption 
est  contre  le  navire  qui  met  k  la  voile 
pendant  la  nuit;  6.  le  navire  qui 
navigue  k  voiles  deploydes  est  pr^sum6 
avoir  par  faute  de  son  capitaine,  abord^ 
celui  qui,  ^tant  k  la  cape  ou  amarr^,  ne 
pent  se  mettre  k  Tecart,  quand.  memo 
r^quipagB  do  ce  navire  aurait  ete  averti 


de  lever  Tancre  et  de  le  d^placer,  s^il  en 
a  ^te  empech^  par  defaut  de  temps,  par 
crainte  d^un  plus  grand  danger,  ou  autre 
motif  legitime ;  7.  celui  qui  est  mal 
place  dans  le  port,  ou  qui  ne  garde  pas 
la  distance  pr^scrite,  est  repute  en 
&ute  ;  8.  le  navire  amarr^  dans  on  liea 
qui  n*est  pas  destin^  k  cet  effet,  ou  mal 
amarr6,  ou  dont  les  cables  sont  in- 
suffisants,  ou  qu'on  a  laiss^  sans  gardien, 
est  ^galement  n^put^  en  fiiute ;  9.  iL  en 
est  de  meme  de  celui  qui  avait  ses 
ancres  sans  gaviteaux  ou  bouses,  ser- 
vant de  signes  pour  en  faire  reconnaitre 
la  place  et  pr^venir  du  danger  de  s*en 
approcher.  The  10th  is  a  recognised 
rule  of  the  sea,  and  has  been  cited 
a7i&,  p.  269,  n.*. 

»  The  City  of  London,  Campbell,  1 
Swab.  Ad.  245  ;  The  Hibernia,  4  Jur. 
N.  S.  1244  ;  The  Dumfries,  Thompson, 

1  Swab.  Ad.  63,  64 ;  The  Ligo,  ligo, 

2  Hagg.  Ad.   356.     And   see  Pailliet, 
and  Emerigon,  cited,  aiiU,  p.  276,  n. ". 

*  The  Dumfries,  Thompson,  1  Swab. 
Ad.  63,  64  ;  but  see  the  different  view 
taken  of  the  same  facts  on  appeal,  1  id^ 
125  ;  S.  C.  nominCt  Thompson  v.  From, 
10  Moore,  P.  C.  461 ;  The  Girolamo, 
Guiranovich,  3  Hagg.  Ad,  169,  174 ; 
The  Baron  Holbei^  Blom,  3  Hagg. 
244. 
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however,  it  is  open  to  show  either  that  he  was  not  to  blame,* 
or,  being  to  blame,  that  the  negligence  of  the  plaintiff  con« 
tributed  to  the  collision.*  But  the  Admiralty  Court  will  not 
suffer  either  party  to  plead  or  give  in  eyidence  a  verdict  and 
judgment  recovered  in  the  same  case  in  a  court  of  common  law.* 

The  measure  of  the  damages  to  be  given  in  these  cases  is  Measare  of 
the  amount  of  the  injury  sustained,  subject  to  no  deduction  ^^•""^^ 
for  new  work  in  repairs,  such  as  the  law  of  insurance  recog- 
nises,^ but  calculated,  for  actual  loss,  upon  the  principle  of 
furnishing  to  the  party  a  complete  indemnification.'    He  is 
not  entitled,  however,  to  a  new  ship  for  an  old  one,  or  to  a  sum 
equal  to  the  gross  freight,  which  was,  at  the  time,  being  earned, 
or  to  a  supposititious  claim  of  so  much  per  day  during  her 
detention  for  repairs,  made  on  a  mere  assumption  that  contin- 
gencies during  all  that  time  would  have  been  certainties  both 
as  to  employment  and  hire.*     But  where  a  smack  was  run 
down  whilst  rendering  salvage  services  to  a  foreign  ship,  the 
value  of  these,  as  if  they  had  been  prosperously  completed^ 
was  allowed  in  addition  to  the  other  compensation/ 

Consequential  damage,  when  it  naturally  arises  out  of  the  ConieqaeiitUl 
same  collision,  as  proximate  cause  thereto,  is  recoverable  at  *''^^^- 
common  law,  or  in  the  Court  of  Admiralty,  in  the  same  pro- 
ceedings. Where  a  fishing-smack,  on  a  voyage  to  Norway  for 
a  cargo  of  lobsters,  was  disabled  by  collision,  the  freight  of  the 
substituted  vessel  was  allowed  also.*  A  collier  from  Newcastle 
for  West  Cowes  was  struck  by  The  Mellona  when  off  Newarp 


>  The  Bolina,  8  Notes  of  Cases,  209  ; 
The  Thornely,  7  Jur.  659;  The  Shannon, 
Higginson,  1  W.  Rob.  Ad.  468.  The 
DnmfirieB,  Thompson,  (on  appeal)  1 
Swab.  125. 

»  The  Victoria,  Mallabnm,  8  W. 
Bob.  Ad.  49 ;  The  Cairon,  1  £cc.  &  Ad. 
Rep.  91  ;  The  Telegraph,  8  Moore, 
P.  C.  167,  176  ;  The  James,  1  Swab. 
Ad-  60 ;  17  &  18  Vict,  c,  104,  §  298  ; 
Morrison  v.  The  General  Steam  Navi- 
gation Co.,  8  Exch.  730,  738  ;  Tuff  v. 
Warman,  2  C.  B.  (N.  S.)  740. 

'  The  Clarence,  1  Ecc.  k  Ad.  Rep. 
206 ;  The  Ann  and  Maiy,  2  W.  Rob. 
Ad.  189  ;  The  General  Steam  Naviga- 
tion Co.   V.  Tonkin,  4  Moore,  P.  C. 


821. 

^  The  insurance  rule  is  to  assess  the 
damage  at  two-thirds  of  the  value  of 
the  new  work.  Da  Costa  v.  Newnham, 
2  T.  R.  407 ;  Poingdestre  v.  Royal  Exch. 
Ass.  Co.,  R.  &  M.  378  ;  2  Amould, 
Ins.  996. 

»  The  Gazelle,  Hurst,  2  W.  Rob. 
279  ;  8  Jut.  429,  S.  C;  The  Matchless, 
10  Jur.  1017. 

*  The  Gazelle,  Hurst,  mpra ;  The 
Clarence,  8  W.  Rob.  Ad.  288. 

7  The  Betsey  Caines,  Wilson,  2  Hagg. 
28. 

B  TheYorkshireman,  Forman,  2Hagg. 
Ad.  son. 
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Sand ;  she  afterwards,  the  same  night,  became  nnxnanageable, 
missed  stays,  and  stranded,  becoming  a  total  wreck ;  and  the 
owners  of  The  MeUona  were  condemned  in  the  full  value  of 
the  vessel,  the  presumption  of  law  being,  in  the  absence  of 
proof  to  the  contrary,  that  the  collier  became  unmanageable  in 
consequence  of  the  prior  collision.'  The  Blenheimj  on  a  dark, 
squally,  and  threatening  night,  ran  foul  of  The  Unition,  the 
crew  of  which,  thinking  she  could  not  live,  abandoned  her  for 
The  Blenheim ;  but  The  Unition  was  afterwards  found  at  sea 
and  brought  into  port,  and  the  sum  of  420Z.  paid  to  the  salvors, 
was  recovered  from  the  owners  of  The  BlenJieim.*  Whether 
the  costs  of  defending  a  salvage  suit  be  recoverable,  as  conse- 
quential damage,  depends  on  the  reasonableness  of  taking  that 
course,  which  at  common  law  is  a  question  for  the  jury,*  and 
in  the  Admiralty  Court  for  the  judge.^ 

If  the  damage  alleged  as  consequential  be  too  remote  to  be 
naturally  connected  with  the  collision,  to  that  extent  the  suit 
cannot  be  sustained.*  Where,  therefore,  it  was  alleged,  in  the 
case  of  The  Royal  Oak,  that,  after  having  a  hole  knocked  in  her 
side  by  collision,  she  was  run  ashore,  and  the  pumps  set  in 
motion,  but  that  the  water  notwithstanding  so  gained  upon  them, 
that  her  cargo  of  com  was  injured ;  and  it  appeared  that  two 
tides  had  been  allowed  to  intervene  without  attempting  to  close 
the  hole  so  much  as  with  canvas  or  tarpaulin,  Sir  John  Nicholl 
dismissed  the  claim.' 


»  The    Mellona,  Beale,  3  W.   Rob. 
Ad.  7. 

>  The  Blenheim,  1  Ecc.  &  Ad.  Rep. 
fi85,  per  Dr.  Lushington,  "when  col- 
lision takes  place  on  a  dark  night,  par- 
ticularly at  a  tempestuous  period  of  the 
year,  and  the  vessel  producing  the 
eoUision  is  of  greater  burthen  than  the 
one  struck,  it  is  impossible  to  say  with . 
any  degree  of  certainty,  what  are  the 
precise  circumstances  that  would  justify 
the  abandonment  of  the  vessel  If 
there  were  any  reasonable  prospect 
that  the  lives  of  the  crew  are  en- 
dangered, I  have  always  held  that  they 
are  justified  in  quitting  the  vessel,  and 
the  consequences  must  fall  on  the  wrong- 
doer;"  Ibid,    289.      See    the    Linda, 


Melcher,  1  Swab.  Ad.  806.  In  that  case 
the  vessel  had  been  improperly  aban- 
doned, and  the  salvage,  instead  of  being 
divided  between  the  two  ships,  as  both 
were  in  fault,  fell  upon  the  owners  of 
the  abandoned  ship. 

»  Tindal  v.  Bell,  11  M  &  W.  228. 

^  The  Legatus,  Beazley,  1  Swab.  Ad. 
168. 

•  See  the  notes  to  Yicars  v.  Wilcocks, 
2  Smith's  L.  C.  423;  Sedgwick  on 
Damages,  c.  iii. 

"  The  Eolides,  Malngram,  2  Hagg. 
Ad.  367  ;  the  learned  judge  expressly 
states  that  his  decision  was  given 
without  regard  to  the  question  of  juris- 
diction as  affected  by  the  place  in  which 
the  consequential  damage  occurred. 
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Lien. 


Maritime  lien  for  damage  done  attaches  that  instant  upon  xaritimi  liev 

OH  THI   SHI  P 

the  vessel  doing  it,  and,  notwithstanding  any  change  of  posses-  ]x)jho  daxaqi. 
sion,  travels  with  her  into  the  hands  of  a  bond  fide  purchaser 
though  without  notice,  and  being  afterwards  perfected  by  pro- 
ceedings in  rem,  relates  back  to  the  moment  when  it  first 
attached ;  such  proceedings,  however,  to  be  effectual,  must  be 
taken  with  reasonable  diligence,  and  followed.up  in  good  faith.^ 

This  lien,  within  the  limits  of  the  English  statute,'  extends  Extent  of  thU 
to  the  ship,  and  all  that  she  has  on  board  belonging  to  the 
owners,  for  the  object  of  the  voyage  and  adventure  on  which 
she  is  engaged  at  the  time  of  the  collision,  which  has  been  con- 
strued to  include  the  fishing-tackle  of  a  Greenland  whaler,*  or 
the  chronometer  of  any  ship  whatever .'*  She  is  to  be  valued  in 
the  condition,  but  without  regard  to  the  circumstances,  in 
which  she  was  the  moment  before  the  occurrence  of  the 
accident. 

It  extends  also  to  the  freight*  due  at  the  time  of  the  accident, 
or  which  would  have  been  afterwards  due  by  the  prosperous 
completion  of  the  voyage,  without  allowing  for  such  deductions 
as  jettison,  and  without  assuming  that  the  estimated  amoimt  at 
starting  must  have  been  realised  at  the  end.'  Freight  for  this 
purpose  includes  all  money  paid  in  advance  in  the  name  of 
freight,'  the  value  also  of  the  carriage  of  any  goods  or  mer- 
chandise belonging  to  the  owners  of  the  ship,  passage  money, 
and  also  the  hire  due  or  to  grow  due  under  or  by  virtue  of  any 
contract,  except  only  such  hire,  in  the  case  of  a  ship  hired  for 
time,  as  may  not  begin  to  be  earned  until  the  expiration  of  six 
months  after  the  collision.*    And  in  case  of  need,  the  freight 


>  Hanner  tf.  Bell  (in  the  oaae  of  The 
Bold  Buccletigh),  7  Moore,  P.  C.  267 ; 
diaapproTing  of  the  dictum  in  The 
Volant,  1  W.  Roh.  Ad.  887;  that 
**  damage  confers  no  lien.'* 

*  See  ante,  c.  iii.  p.  109,  as  to  the 
limited  responsibility  of  owners ;  and 
the  17  &  18  Vict.  c.  104,  §  503,  ei  seq. 

*  Gale  «.  Laurie,  5  B.  &  C.  156,  164. 

*  Langton  v,  Horton,  5  Beay.  9,  20. 

*  Wilson  V.  Dickson,  2  B.  &  Aid.  2  ; 
Brown  v,  Wilkinson,  15  M.  &  W.  891 ; 
Dohree  v.  Schroder,  2  My.  &  Cr.  489 ; 
The  Mary,   Caroline,  8  W.  Rob.  Ad. 


101.  See  the  decree  made  in  Leycester 
V,  Logan,  26  L.  J.  (Ch.)  806,  808.  But 
in  yery  peculiar  cases,  a  departure  from 
the  ordinary  rule  of  estimating  yalue 
may  be  justifiable  ;  see  The  African 
Steam  Ship  Co.  v.  Swanzy,  2  K.  &  J. 
660;  25  L.  J.  (Ch.)  870,  S.  C. 

•  The  Benares,  7  Notes  of  Cases, 
Sup,  50  ;  The  Linda  Flor,  4  Jur.  N.  S. 
172 ;  17  &  18  Vict.  c.  104,  §  604. 

7  Cannan  v.  Meabum,  1  Bing.  485 ; 
Wnson  t'.  Dickson,  2  B.  &  Aid.  2. 

•  Wilson  V.  Dickson,  supra. 

•  17  &  18  Vict.  c.  104,  §  605. 
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is  the  gross  freight  earned,  subject  to  no  deductions  for  wages, 
pilotage,  towage,  or  boat  hire.* 

In  respect  of  loss  of  life  or  personal  injury  to  any  passenger, 
the  value  of  the  ship  and  freight  is  in  no  case  to  be  taken  to 
be  less  than  fifteen  pounds  per  registered  ton.* 

In  any  case  the  limit  of  the  value  of  ship  and  freight  is  not 
extended  by  the  mere  circumstance  of  bail  for  the  ship  being 
given  to  a  greater  amount.'  But  the  costs  of  the  suit  forming 
no  part  of  the  loss  to  be  compensated,  must  be  borne  by  the 
owners  personally,  if  the  fund  arising  from  the  proceeds  of  the 
ship  and  freight  has  been  exhausted.^ 
Where  enforce-  The  lien  attaching  on  the  ship  that  does  the  damage  is  not 

enforceable  except  in  the  Court  of  Admiralty,  whose  jurisdic- 
tion to  compel  payment,  when  the  damage  occurred  on  the  high 
seas,  has  been  extended  to  cases  occurring  within  the  body  of 
a  county .'  And  where  a  collision  took  place  on  the  English 
coast,  within  the  jurisdiction  of  the  English  Admiralty,  the 
Court  entertained  the  suit  arising  therefrom,  notwithstanding 
it  appeared  upon  protest  that  both  vessels  were  the  property 
of  foreign  owners.* 

The  responsibility  of  the  owners,  and  the  limit  set  to  it  by 
the  municipal  law  of  this  country  in  damage  causes,  have 
already  been  considered  in  a  previous  chapter,^  where  it  is 
shown  that  the  owner  of  a  foreign  vessel  cannot  avail  himself 
of  this  advantage,  the  law  in  that  respect  being  applicable  only 
to  British  ships. 

LIABILITY  IK  jf  ^g  vesscl  lu  fault  be  a  ship  of  the  Royal  Navy,  the  person 

OF  WAR  DoiHa      answerable  for  the  damage  is  not  necessarily  the  chief  officer  of 

the  ship,  but  the  officer  in  command  on  duty  at  the  time;'  and 
the  owners  are  not  liable,  although  the  ship  in  fault  be  a  hired 
transport,  sailed  by  her  own  master  and  crew,  but  subject  to 

1  The  Benarea,   Brown,  7  Notes  of  Ad.  159  ;  The  Volant,  Merchant,  1  W. 

Cases,  Sup.  50  ;  The  Linda  Flor,  Jur.  Rob.  390. 

N.  S.  472  ;  The  Chimsera,  cited  iind,  *  8  &  4  Vict.  c.  65,  §  6. 

*  17  &  18  Vict.  c.  104,  §  504.  «  The  Johann,  Friedrich,  1  W.  Rob. 
8  The  Richmond,  West,  3  Hagg.  Ad.  35. 

431 ;  The  Mary  Caroline,  3  W.  Rob.  Ad.  7  Ante  c.  iii.  p.  109,  et  seq, 

101.  B  Nicholson  v.  Mounsey,    15  East, 

♦  The  Dundee,  Holmes,  1  Hagg.  Ad.  384. 
109  ;  The  John  Dunn,  Place,  1  W.  Rob. 
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the  orders  of  such  officer,  if  the  damage  result  from  ol)edience 
to  positive  orders  from  him ;  but  if  the  orders  be  such  as  to 
leave  the  master  and  crew  a  discretion  under  the  circumstances, 
the  owners  are  answerable  for  the  injury  occasioned  by  the 
negligence  of  their  servants.* 

>  Hodgkinson  v.  Fernie,  26  L.  J.  (C.  P.)  217,  but  see  Fletcher  v.  Braddick, 
2  X.  R.  182. 


u 


CHAPTER  VIL 


PASSENGERS. 


Statute  and 
Common  Law* 


Contract  for  Conyeyaiioe 
Time  of  Sailing 
Paesage  Money    . 
Performance    . 
Seaworthiness  of  Ship 


291 
291 
298 
294 
296 


Health 296 


Pt-OTiaions 296 

Discipline        .        •        •        •     •  297 

Bemedies  and  Evidence        •        .  299 

Statute,  applicability  of   .        .     .  801 

Statutory  Duties,  and  Officers        .  803 

Damage  by  Negligence     •        •    .  805 


To  regulate  the  conveyance  of  passengers,  and  to  ascertain 
and  enforce  the  public  duties  which  are  binding  on  owners  and 
masters  who  engage  in  this  description  of  traffic,  the  legislature 
have  passed  successively  several  general  statutes/  the  latest  of 
which  is  the  18  &  19  Yict.  c.  119.  But  that  act  applies,  with 
some  few  exceptions,*  only  to  "  voyages  from  the  United 
Kingdom  to  any  place  out  of  Europe,  and  not  being  within  the 
Mediterranean  Sea,"  and  all  but  exclusively  to  '^  passenger 
ships,"  i.e.9  ships  carrying  more  than  thirty  passengers,  or  a 
greater  number  of  passengers  than  in  the  proportion  of  one 
statute  adult  to  every  fifty  tons  of  her  registered  tonnage,  if  a 
sailing  vessel,  or  one  to  every  twenty-five  tons  of  her  registered 
tonnage,  if  a  steamer.'  Most  of  the  other  cases  of  passenger 
traffic,  no  small  proportion  of  the  whole,  remain  still  as  they 
were  at  common  law,  subject  to  stipulation  between  the  parties 
and  to  the  effect  of  general  usage  between  the  ports,  when  such 
usage  or  stipulations  modify  the  general  common  law  rights  of 
the  passenger,  owner,  or  master,  respectively.  But  any  right 
of  action  to  which  any  one  within  the  provisions  of  the  statute 

1  5  &  6  W.  4,  c.  65 ;  6  &  6  Vict.  Vict.  c.  44. 

c.  107  ;  8  &  9  Vict  c.  14  ;  10  &  11  »  i8  &  19  Vict.  c.  119,  §  4,  15,  48, 

Vict.  c.  108  ;  11  &  12  Vict.  c.  6  ;  12  &  96,  99,  100,  101. 

13  Vict  c.  88 ;  14  Vict  c.  1  j  15  &  16  »  IMd.  §  3,  4. 


I 
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is  entitled  at  common  law,  is  not  taken  away  or  abridged  by 
the  statute.* 

When  the  contemplated  voyage  is  to  be  of  considerable  mb  oohteiot. 
dnration,  the  contract  usually  is  in  writing,  and,  within  the 
Passengers'  Act,  must  be  in  the  prescribed  form,'  stating  the 
ship's  name  and  tonnage,  the  day  of  sailing  or  embarkation, 
the  voyage  from  terminus  to  terminus  with  the  intermediate 
ports  to  be  touched  at  (if  any),  the  passage  money,  the  part  of 
the  ship,  cabin  or  steerage,  to  which  the  contract  applies, 
with  a  dietary  scale  which  is  commonly  annexed  and  incor- 
porated by  reference.    No  stamp,  however,  is  requisite.' 

If  the  time  of  sailing  be  of  the  essence  of  the  contract,  the  this  ov  bailing. 
passenger  is  absolved  from  his  obligation  by  delay  of  the  ship, 
and  entitled  to  damages  with  a  return  of  the  passage  money ; 
but  if  it  be  matter  of  representation  merely,  delay,  when  it  is 
not  unreasonable,  can  be  no  breach  of  the  contract,  and  refusal 
to  go  with  the  ship  may  even  subject  the  passenger  to  forfeiture 
under  a  usage  of  the  port  in  that  particular  trade. 

In  the  following  case  it  was  held  that  there  was  a  warranty 
as  to  the  time  of  sailing.  A.  in  Ireland  received,  upon  appli- 
cation, a  letter  from  the  defendants,  agreeing  to  carry  him  and 
his  family,  for  a  sum  named,  to  Australia,  and  on  the  fly  sheet 
of  the  letter  appeared  a  printed  circular,  headed,  ''  Emigration 
to  Australia,"  and  stating  that  ^'  ships  will  be  dispatched  on 
the  appointed  days  (wind  and  weather  permitting)  for  which 
written  guaranties  wiU  be  given."  A  list  of  ships  was  given 
in  the  same  document,  and  The  Asiatic,  one  of  them,  was 
appointed  to  sail  from  London  on  the  15th  of  August,  and 
from  Plymouth  on  the  25th.  It  was  stated  in  the  same 
eireolar,  ^Tassengers  from  Ireland  can  readily  join  at  Plymouth. 
A  deposit  of  one-half  the  passage  money  to  be  paid  at  the  time 
the  berths  are  engaged,  the  balance  to  be  paid  prior  to  granting 
the  embarkation  order."     A.  engaged  berths  on  board   The 


>  18  ft  19  Yict.  c.  119,  §  58.  voyage  that  is  within  the  act.     See  the 

I  •  18  ft  19  Vict.  c.  119,  §  71,  and  in  the     printed  directions  prefixed  to  the  Form 

case  of  steerage  passengers,  this  section     sanctioned  by  the  statute, 
is  applicable  to  any  ship  intended  for  a         *  Ibid.  §  71. 
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Embarkation : 


and  SaiHng. 


Asiatic,  and  paid  the  deposit,  but  received  no  written  guaraniy. 
The  ship,  in  fact,  did  not  reach  Plymouth  till  the  Srd  of 
September,  but  the  state  of  the  wind  or  weather  had  not  been 
such  as  to  account  for  the  delay,  and  A.  sailed  by  another 
vessel.  In  an  action  he  recovered  the  deposit  money  and 
damages  for  the  expense  occasioned  him  at  Plymouth  by  the 
detention,  on  the  ground  that  there  was  here  a  warranty  of  the 
time  of  sailing.^ 

On  the  other  hand,  where  the  defendant  had  engaged  a 
passage  by  a  ship  advertised  to  sail  for  the  East  Indies  on  the 
10th  of  October,  and  afterwards  refused  to  go  with  her  because 
she  did  not  sail  tiU  the  21st,  the  jury,  under  the  direction  of 
Tindal,  C.  J.,  found  that  the  delay  was  not  unreasonable,  and 
that  the  time  of  sailing  was  matter  of  representation  only;  and 
the  captain,  under  proof  of  a  custom  in  the  East  India  trade, 
recovered  half  the  passage  money  as  damages  for  the 
defendant's  breach  of  contract.' 

The  form  of  contract  under  the  statute  gives,  for  cabin 
passages  the  day  of  sailing,  but  for  steerage  passages  the  day 
of  embarkation ;  and  the  cabin  passenger's  rights  thereon  are 
chiefly  at  common  law. 

The  steerage  passenger,  however,  is  entitled  by  the  statute 
to  be  received  on  board  before  six  o'clock  in  the  afternoon  of 
the  day  of  embarkation,  or  in  case  of  refusal  or  neglect  on  the 
part  of  the  ship,  to  recover  the  money  paid  by  him,  and 
damages,  not  exceeding  10{.*  And  if  the  ship,  whether  a 
passenger  ship  or  otherwise,  do  not  actually  put  to  sea,  and 
proceed  on  her  voyage  before  three  o'clock  in  the  afternoon  of 
the  next  day,  he  is  to  receive  from  the  ship  subsistence  money 
at  the  rate  of  one  shilling  and  sixpence  per  day  for  each: 
statute  adult  during  the  first  ten  days'  delay,  and  three  shillings 
every  subsequent  day ;  but  if  he  is  maintained  on  board  as 
though  the  voyage  had  commenced,  he  is  to  receive  nothing 
for  the  first  two  days  of  the  ten,  and  nothing  for  any  day  of 
the  delay  if  he  is  so  maintained  and  the  delay  be  unavoidable, 
and  not  attributable  to  the  act  or  default  of  the  owner,  charterer, 
or  master/ 


1  Cranston  v.  Marshall,  5  Exch.  395. 
«  Yates  V,  Duff,  5  C.  &  P.  369. 


»  18  &  19  Vict.  c.  119,  §  48. 
<  IMd,  §  49. 
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For  unreasonable  delay,  even  in  the  absence  of  any  fixed 
tLme  for  sailing,  there  is  a  right  of  action  at  common  law,* 
which  is  expressly  saved  by  the  statute.' 


If  a  passage  by  the  particular  ship  is  not  provided  according  pabsags  mohit. 
to  the  contract,  there  is,  at  common  law,  a  right  to  a  return  of  ^y™«»*  "»<* 

^  return  oi. 

the  passage  money  and  damages ; '  if  it  merely  becomes 
impossible,  and  that  through  no  fault  of  the  parties,  e.g.,  by 
the  previous  destruction  of  the  vessel,  there  is  a  total  failure  of 
consideration,  and  the  money  is  returnable  ;'*  but  if  the  destruc- 
tion does  not  happen  until  after  the  voyage  specified  in  the 
contract  is  begun,  although  the  passenger  has  not  gone  on 
board,  the  failure  of  consideration  being  partial  under  a 
contract  which  is  entire,  the  passage  money  cannot  be  re- 
covered back.*  The  statute,  however,  gives  the  owners  of  a 
passenger  ship  the  option  of  sending  steerage  passengers  by  an 
equally  eligible  ship  to  sail  for  the  same  port  within  ten  days 
after  the  day  of  embarkation  named  in  the  contract,  paying 
them  subsistence  money  in  the  meantime,  after  the  rate  already 
mentioned,  otherwise  such  passengers  are  entitled  to  a  return 
of  all  money  paid  by  them  and  damages  besides,  not  exceeding 
lOZ.  each.*  Such  a  passenger  if  relanded  at  the  request  of  the 
emigration  officer  on  account  of  his  own  sickness,  or  the  sick- 
ness of  any  member  of  his  family,  and  left  behind,  is  entitled 
to  a  return  of  the  passage  money  for  himself  and  any  of  his 
fEunily  so  left.^ 

The  previous  payment  of  the  whole  of  the  passage  money.  Payment,  a  oon- 
if  required,  is  an  express  condition  of  the  statutory  rights  of  ^^  precedent, 
a  steerage  passenger  under  the  contract."    At  common  law. 


■  Per  Alderaon,  B.,  Ellia  v.  Thomp* 
eon,  3  M.  &  W.  456 ;  Sansom  v, 
Rhodes,  8  Scott,  544 ;  Yates  v.  Dull, 
5  C.  A  P.  369. 

«  18  &  19  Vict.  c.  119,  §  58. 

*  So  "by  statute,  in  regard  to  steer- 
age passengers  limiting  the  damages  to 
10/.,  18  k  19  Vict.  c.  119,  §  48. 

*  Per  Oibbs,  C.  J.,  Oillan  v.  Simpkin, 
4  Camp.  241. 

*  Ibid.  The  declaration  was  for  money 
had  and  receired,  '*  But  if  the  money 
had  been  to  be  paid  at  the  end  of  the 


voyage,  the  defendant  could  not  have 
recovered  any  part  of  it,  there  being  an 
entire  contract  to  carry  the  plaintiff 
from  London  to  Antigua  ; "  Per  Gibbs, 
C.  J.,  ibid.  On  the  other  hand  the 
passenger  could  not  plead  such  partial 
failure  of  consideration  to  his  promis- 
sory note  or  acceptance  for  the  passage 
money  ;  Sully  v.  Frean,  10  Exch.  535 ; 
Trickey  v.  lAme,  6  M.  &  W.  278. 
«  18  &  19  Vict.  c.  119,  §  48. 

7  Ibid.  §  46. 

8  Ibid.  §  48. 
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this  will  be  so  or  not,  according  to  the  terms  of  the  contract^ 
subject  to  any  usage  of  the  port  in  respect  of  the  voyage  not 
inconsistent  with  those  terms ;  ^  and  if  it  is  due  at  the  com- 
mencement of  the  voyage,  and  not  conditional  on  the 
prosperous  termination  thereof,*  though  made  payable  in  the 
place  of  destination,  it  is  recoverable  notwithstanding  the  loss 
of  the  ship  and  all  on  board  during  the  passage.'  There  is  a 
lien  for  it  on  any  luggage  or  property  of  the  passenger  on 
board,  but  the  passenger  himself,  or  anything  that  he  is 
wearing  at  the  time  of  leaving,  may  not  be  detained  for  it." 

It  is  said  that  if  a  pregnant  woman  be  delivered  on  board 
during  the  voyage,  no  passage  money  is  due  for  the  infant/ 


KRFORMAHOB 
BT  OWHSBfl. 


In  all  eveBtf 
when. 


It  is  the  duty  of  the  owners  to  repair  any  damage  to  the 
ship  during  the  voyage  that  may  be  repaired  at  a  reasonable 
expense  within  a  reasonable  time,  so  as  to  perform  their 
contract  by  completing  the  voyage ;  but  whether  they  are 
bound  to  forward  the  passengers  to  their  destination  by  another 
vessel  in  case  of  the  wreck  of  their  own  in  the  course  of  the 
passage,  seems  to  depend  on  the  terms  of  the  contract.^ 

By  statute,  in  respect  of  steerage  passengers,  the  master, 
charterer,  or  owner,  of  any  passenger  ship,  if  she  puts  in, 
damaged  in  the  course  of  the  voyage,  is  required  to  give  a 
written  undertaking  that  the  vessel  shall  be  made  sound  and 
seaworthy,  and  sail  again  on  her  voyage  within  six  weeks,  and 
if  he  refuses,  or  if  that  is  not  made  good,  or  if  the  vessel  is 


*  Per  Gibbs,  C.  J.,  Gilkn  v.  Simpkin, 
4  Camp.  241. 

'  Beeper  Gibbs,  C.  J.,  Gillan  v.  Simp- 
kin,  aiUCj  p.  293,  n.*;  Mulloy  v.  Backer, 
6  East,  316.  In  the  United  States,  it 
is  laid  down  generally  that  the  rules  of 
the  maritime  law  applicable  to  freight, 
govern  passage  money,  per  Story,  J., 
Pitman  v.  Hooper,  3  Sumner,  50,  66  ; 
per  Kent,  Ch.  3  Com.  226 ;  accordingly 
Judge  Peters  held  that  no  passage 
money,  by  the  law  maritime,  is  due, 
tmless  the  passenger  is  carried  to  the 
port  of  destination,  whether  paid  in 
advance  or  not,  Howland  v.  Ship  La- 
vinia,  1  Peters'  Ad.  123,  125  ;  Griggs 
«.  Austin,   3  Pick.   Rep.  20 ;    but  of 


course,  that  if  the  parties  make  a 
special  contract,  €.gr.,  to  pay  for  re- 
ceiving the  passenger  on  board,  the 
question  is  within  the  ordinary  law  of 
contracts,  and  the  rules  of  construc- 
tion, Watson  V.  Duykinck,  3  Johns. 
335  ;  Abbott  (Amer.  ed.),  405,  408, 
447.  See  per  ctir.  Mulloy  v.  Backer, 
5  East,  316,  322,  324. 

'  Moffat  V.  the  East  India  Company, 
10  East,  468,  474. 

*  Wolf  V.  Sununers,  2  Camp.  631* 

»  Dig.  19.  2.  19,  17;  Roccus,  not  79 ; 
Molloy,  bk.  2,  c  4,  §  8. 

*  See  Leman  v.  Gordon,  8  C.  &  P. 
892  ;  per  Gibbs,  C.  J.,  Gillan  v.  Simp- 
kin,  4  Camp.  241.     See  n. ',  supra. 
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wrecked,  sunk,  or  destroyed,  or  fails  to  land  the  passengers  at 
the  port  contracted  for,  to  provide  a  passage  in  some  other 
eligible  ship  to  sail  for  the  same  port  within  six  weeks,  and  to 
subsist  them  in  the  meantime,  otherwise  the  passage  money 
may  be  recovered  back.^  Any  steerage  or  cabin  passenger  by  a 
"  passenger  ship,"  who,  without  default  in  him,  finds  himself 
within  any  colonial  or  foreign  port  or  place  other  than  that  at 
which  he  contracted  to  land,  may  be  provided  for,  and  for- 
warded  to  his  destination  by  the  British  authorities  there,  at  the 
expense  of  the  owner,  charterer,  or  master  of  such  ship ;  *  but 
he  thereby  foregoes  any  right  at  common  law,  or  under  the 
statate,  to  recover  back  the  passage  money,  or  any  damages 
given  by  the  statute  for  loss  of  passage.*  The  expense  thus 
incurred,  and  also  any  expense  paid  for  taking  off  any 
passenger  or  cabin  passenger  of  a  '* passenger  ship"  from 
the  wreck,  raft,  boat,  or  otherwise  at  sea,  may  be  recovered  as 
a  debt  due  to  the  Crown  from  the  owner,  charterer,  or  master 
of  the  ship/ 

When  the  immediate  members  of  his  family  are  included  in  Family  noi  to 
the  same  contract  with  the  passenger,  by  any  passenger  ship,  "^^^ 
for  such  a  voyage  as  the  act  extends  to,  he  is  entitled  to  a 
passage  for  all  in  the  same  ship ;  and  if  they  are  not  all  con- 
veyed in  the  ship  named  in  the  contract,  or  in  any  equally 
eligible  ship  sailing  within  ten  days  afterwards  for  the  same 
port,  he  may  recover  back  the  passage  money  and  damages  not 
exceeding  lOZ.  in  respect  of  each  of  such  passages.*  And  if  he 
or  one  or  more  of  his  family  be  prohibited  by  the  emigration 
officer  from  embarking,  or  be  required  to  reland  in  consequence 
of  his  own  or  their  sickness,  or  for  the  purification  of  the  ship, 
he  may  recover  back  the  passage  money  for  himself  and  as 
many  of  his  family  as  are  left  behind  in  consequence  of  such 
interference  of  the  emigration  officer/ 


»  18  &  19  Vict  c  119,  §  51.  Who 
18  not  a  '*  passenger  "  within  this  sec- 
tion, see  EUist;  Pearce,  27  L.  J.  (M.C.) 
257,  cited  post 

>  find,  §  23. 

»  18  &  19  Vict  c  119,  §  54.  This 
prorisiou  would  not  bar  his  right  to 
RooTer  for  special  damage  resulting 
from  the  acta  of  the  master  and  crew  in 


landing  him  at  an  intermediate  station, 
Coppin  V.  Braithwaite,  8  Jur.  875. 

<  IMd,  §  52,  54. 

»  18  &  19  Viet.  c.  119,  §  48. 

"  Ibid.  §  45,  46  ;  the  emigration 
officer  in  such  a  case  is  to  determine 
what  members  of  the  same  family 
should  not  be  separated,  Und. 
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SBAWOSTHIVX88 
or  THX  SIUP. 


A  warranty  of  seaworthiness  is  implied  in  the  passenger's 
contract,  and  notwithstanding  any  penalty  by  statute  on  the 
owners  for  their  neglect  in  that  respect  of  their  public  duty, 
he  may  recover  against  them  for  the  private  damage  suflfered 
by  him  in  consequence  of  such  negligence  or  default.' 


HBALTH   OV  THS 
P188EHOBBS. 


Safe  conveyance  by  sea  on  a  voyage  of  duration  implies  in 
the  same  stipulation  a  certain  amount  of  responsibility  for  the 
health  of  the  passengers.  In  the  absence  of  express  terms,  it 
may  not  be  binding  on  the  ship  to  carry  a  duly  qualified 
medical  practitioner ;  yet  to  carry  a  medicine  chest  properly 
provided  with  medicines  and  medical  comforts  suitable  in  kind 
and  quantity  for  the  voyage,  is  an  obligation  at  common  law. 
The  statute  affirms  this  and  other  common  law  duties  which 
regard  the  same  common  purpose,  and  prescribes  a  list  of 
medicines  and  medical  comforts,  arrangements  on  board  for 
light,  air,  and  convenience,  defining  explicitly  how  many 
passengers  may  be  carried  by  each  ship,  and  on  what  decks, 
and  requiring  a  medical  practitioner  to  be  carried  whenever 
the  number  of  persons  on  board  exceeds  300,  or  whenever 
the  steerage  passengers  are  more  than  fifty  in  a  sailing  vessel 
for  a  voyage  of  eighty  days,  or  in  a  steamer  for  one  of  forty-five 
days'  duration.*  But  whether  the  duty  be  at  common  law  or 
under  the  statute,  any  neglect  of  it  which  is  attended  with 
special  injury  is  good  cause  of  action  for  a  passenger  against 
the  master  or  owners.* 


PBOTIfllOirS. 


With  regard  to  provisions,*  if  a  dietary  scale,  such  as  is 
required  by  the  statute,  should  not  be  incorporated  with  the 


>  See  Couch  v.  Steel,  8  E.  A  B.  402  ; 
23  L.  J.  (Q.  B.)  121, 125,  S.  C. ;  18  &  19 
Vict.  c.  119,  §  19,  13,  27,  28,  29,  61, 
58. 

«  18  &  19  Vict.  c.  119,  §  13,  14,  21, 
22,  24,  25,  26,  31,  83,  41,  48,  59,  60. 

•  Com.  Dig.  Action  on  the  case  (A) ; 
Id.  Action  on  a  Statute  (F) ;  Stat,  of 
"Westm.  2,  c.  60  ;  2  Inst.  485,  486 ; 
Couch  u.  Steel,  3  E.  &  B.  402. 

*  The  peculiar  charters  made  with 
ships  by  the  East  India  Company  be- 
fore 1833  gave  rise  to  questions  which 


are  scarcely  of  any  appreciable  ybIuo  in 
respect  of  the  general  law  and  the 
UJ3ual  course  of  business,  e.g.  as  to  what 
are  the  rights  of  the  representatives  of 
the  captain  a{|;ainst  his  successor,  who 
supplied  provisions  to  those  passengers 
who  had  contracted  with  his  predeces- 
sor, Siordet  v.  Brodie,  8  Camp.  258; 
whether  the  captain  was  bound  by  the 
regulation  sum  with  regard  to  the 
passage  money  of  an  officer  of  the 
Company,  Adderley  v,  Cookson,  2 
Camp.  15. 
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mitten  contract,  it  is  then  a  question  for  the  jury,  what  would 

he  reasonable  in  respect  of  the  plaintiff  as  a  cabin  or  a  steerage 

passenger,  in  quantity,  quality,  and  due  and  regular  supply. 

''  I  think,"  said  Lord  Denman,  C.  J.,  in  a  case  of  this  kind, 

**  the  result  of  the  evidence  is,  that  the  captain  did  not  supply 

80  large  a  quantity  of  good  and  fresh  provisions  as  is  usual 

nnder  such  circumstances.     But  there  is  no  real  ground  of 

complaint,  no  right  of  action,  unless  the  plaintiff  has  really 

been  a  sufferer;  for  it  is  not  because  a  man  does  not  get  so 

good  a  dinner  as  he  might  have  had,  that  he  is  therefore  to 

have  a  right  of  action  against  the  captain  who  does  not  provide 

all  that  he  ought;  the  jury  must  be  satisfied  that  there  is  a 

real  grievance  sustained  by  the  plaintiff."  ^     No  action  lies  for 

such  a  diminution,   or  even  deterioration   of  the   provisions 

distributed  daily  as  is  solely  due  to  an  accidental  prolongation 

of  the  voyage  that  could  not  be  avoided  or  provided  agaiast. 

The  crew  in  such  a  case  come  under  a  different  principle ;  they 

are  entitled  to  a  proportional  allowance  in  money,  because 

provisions  to  them  must  be  viewed  in  the  light  of  wages.'    In 

cases  of  detention  from  and  afi;er  the  day  fixed  in  the  contract^ 

the  statute  entitles  the  steerage  passenger  to  subsistence  either 

on  board,  or  at  a  specified  rate  per  day  on  shore ;  ^  and  at 

common  law  such  expenses  when  occasioned  through  default 

of  the  ship  are  recoverable,  in  case  there  is  a  warranty  as  to 

time,  against  the  owners.*    Every  steerage  passenger  "  by  a 

passenger  ship,"  is  entitled,  for  forty-eight  hours  after  arrival 

at  his  place  of  destination,  to  sleep  and  be  maintained  on  board 

the  same  as  during  the  voyage,  unless  the  vessel  should  quit 

the  place  sooner  in  the  further  prosecution  of  her  voyage.* 

For  the  safety  of  the  ship  and  well-being  and  comfort  of  all  dmciplihi. 
on  board,  the  law  has  placed  despotic  power  in  the  hands  of 
the  master,'  who,  however,   is  not  to   exercise   it  over  the 
passengers,  except  in  so  far  as  may  be  necessary  for  these 

*  Young  V.  Fewson,  8  C.  &  P.  55.  *  18  &  19  Vict.  c.  119,  §  47,  48,  49, 

»  Corbin  v.  Leader,  6  C.  &  P.  32,  42  ;  51,  58,  ante,  p.  292. 

10  Bing.  275,  S.  C.  *  Cranston  v.  Marshall,  5  Exch.  395. 

'  17  &  18  Vict.  c.  104,  §  223  ;  The  •  18  &  19  Vict.  c.  119,  §  57. 

Josephine,  1  Swab.  Ad.   152  ;   2  Jur.  '  Per  Alderson,  B.,  Reg.  v.  Leggett, 

N.  S.  1148,  S.  C.  8  C.  &  P.  191,  194. 
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ends/  Under  circnmstances  of  common  danger,  he  may 
require  their  assistance,  and  it  is  their  duty  to  render  it, 
whether  in  working  the  ship/  or  in  fighting  an  enemy.'  For 
extraordinary  exertions  the  law  will  even  reward  them  as 
salvors.*  But  nothing  will  justify  resistance  to  any  exercise  of 
the  master's  authority  required  by  the  discipline  of  the  ship. 
Sanatory  regulations  are  enforced  for  the  common  good.*  The 
authority  of  the  master  is  not  slighted  without  manifest  danger 
to  the  interests  of  all  on  board.'  And  behaviour  which  mi^t 
be  tolerable  in  the  steerage,  may  be  a  serious  nuisance  in  the 
cabin,  and  necessitate  the  removal  of  the  offender  from  the 
common  table.'  But  unnecessary  harshness,  undue  restraint, 
or  restraint  improperly  continued,  wiU  expose  the  master  to 
an  action  for  damages  at  the  suit  of  the  complainant.' 

Whilst  the  plaintiff  was  a  passenger  in  the  gunner's  mess  on 
board  an  East  Indiaman,  in  the  year  1805,  two  strange  sail 
that  appeared  in  the  offing  near  the  Cape  of  Good  Hope,  were 
•  supposed  to  be  enemies,  and  the  captain  having  mustered  the 
crew  and  passengers  on  deck,  assigned  them  their  several 
stations,  in  the  hostilities  that  might  ensue,  and  required  the 
passengers  to  fight  with  small  arms  on  the  poop.  But  the 
plaintiff  having  been  prohibited  some  time  before  by  the 
captain  firom  walking  on  the  poop  for  his  own  pleasure,  refused 
now  to  serve  there  at  the  captain's  will,  expressing  at  the  same 
time  his  readiness  to  fight  with  his  messmates  in  any  other 
part  of  the  ship.  He  was  thereupon  carried,  by  orders  of  the 
captain,  and  put  in  irons  on  the  poop,  and  was  not  released 
until  next  morning,  when  it  was  discovered  that  the  strange 
sail  had  disappeared.  An  action  for  assault  and  imprisonment, 
founded  on  these  facts,  was  entered  against  the  captain,  and  at 
the  trial,  Lord  Ellenborough  expressed  his  opinion,  **  that  a 
captain  of  a  ship  had  authority  to  do  what  was  necessary  for 
the  safety  of  those  on  board.     On  the  approach  of  an  enemy, 

1  King  V.  Franklin,  1  F.  &  F.  860.  »  18  &  19  Vict.  c.  119,  §  59,  60. 

«  The  Branston,  Wilson,  2  Hagg.  8,  •  Boyce  v.  Bayliffe,  1  Camp.  57,  59  ; 

note  ;  per  Lord  Alranley,  Kewman  v,  per  Tindal,  C.  J. ;  Prendeigast  v,  Comp- 

Walters,  8  B.  &  P.  612,  615.  ton,  8  C.  &  P.  454. 

»  Boyce  v,  Bayliffe,  1  Camp.  67,  60.  '  Prendergast  v,  Compton,  8  C.  &  P. 

*  Newman  v,   Walters,   8  B.  &  P.  464. 

612.  8  Boyce  v.  Bayliffe,  1  Camp.  57. 
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he  had  a  right  to  assign  them  all  a  station,  which  it  was  their 
daty  to  accept.  As  the  plaintiff  had  refused  the  orders  given 
him,  perhaps  his  confinement  might  be  necessary  to  the  dis- 
cipline of  the  crew  and  the  security  of  the  vessel,  and  if  so» 
would  be  justifiable  in  law."  But  his  lordship,  on  hearing  that 
the  confinement  on  the  poop  was  continued  throughout  the 
nighty  was  clearly  of  opinion  that  the  captain  had  exceeded  his 
authority ;  and  there  was  a  verdict  for  the  plaintiff  J 


In  that  case  the  action  had  been  laid  with  special  damage,  Zimal  smDia. 
the  declaration  being  for  assault  and  imprisonment  per  quod 
the  plaintiff  was  obliged  to  leave  the  ship  and  take  his  passage 
home  on  board  of  another ;  and  it  appeared  that  the  plaintiff^ 
upon  the  arrival  of  the  vessel  some  time  afterwards  at  St.  Action  forSpadal 
Helena,  immediately  quitted  her,  and  paid  lOOZ.  for  his  passage      "'^*' 
home  by  another.     On  this  part  of  the   declaration,  Lord 
EUenborough  said:   "it  was  necessary   the   special  damage 
should  be  closely  connected  with  the  trespass  which  was  the   * 
foundation  of  the  action.     But  here  the  imprisonment  was  not 
the  causa  jproxima  of  the  transhipment.    The  latter  was  remote 
in  point  of  time,  and  the  plaintiff  was  not  driven  to  it  in  order  * 
to  redeem  himself  from  any  great  peril  or  grievance.     That  a 
man  should  tranship  himself  and  throw  the  expense  of  thid 
upon  another,  the  injury  must  continue  down  to  the  moment  of 
his  leaving  the  first  ship,  and  he  must  then  act  with  a  view  to 
the  preservation  of  his  life,  or  at  least  from  a  reasonable  regard 
to  his  own  safety."* 

The  statute  *  expressly  saves  any  right  of  action  which  any  Sutntoiy 
passenger  by  any  ship,  or  any  person  on  his  behalf,  would  have 


'  Bo]rce  V.  Bayliffci  1  Camp.  57. 

'  Boyce  v,  Bayliffe,  supra.  To  show 
how  fkr  attempts  of  this  kind  might  be 
carried,  if  this  necessary  connection 
vera  not  insisted  on,  his  lorddhip 
alluded  to  a  case  which  nsed  to  be 
mentioned  by  Lord  Alvanley,  where  the 
plaintiff  complained  of  false  imprison- 
ment per  quod,  being  confined  on  shore, 
he  lost  a  lieutenancy,  ibid, 

»  18  k  19  Vict  c.  119.  By  §  2,  it  is 
enacted  that  in  citing  this  Act  in  any 


instrument,  document  or  proceeding,  it 
shall  be  sufficient  to  use  the  expression 
'  The  Passengers'  Act,  1855  ; '  and  in 
any  process  for  enforcing  the  remedies 
or  penalties  given  or  imjwsed  by  this 
Act,  it  shall  be  sufficient  without  speci- 
fying more  particularly  the  cause  of 
complaint  or  offence,  to  refer  by  number, 
according  to  the  copies  of  the  Act 
printed  by  the  Queen's  printer,  to  the 
section  or  sections  under  which  the 
proceeding  is  taken." 
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tit  law,  for  breach  or  non-performance  of  the  contract  between 
him  and  the  master,  charterer,  owner,  or  passage  broker  ;^  but 
for  the  breach  or  non-performance  of  the  stipulations  in  any 
contract  ticket  within  the  statute,'  it  confers  on  any  passenger, 
or  cabin  passenger,  by  himself,  or  by  the  emigration  officer,  or 
any  number  suing  jointly  by  such  officer,  the  right  of  'proceed- 
ing summarily  before  two  or  more  justices,  a  police  or  stipen- 
diary magistrate,  and  in  Scotland  before  any  sheriff,  steward, 
sheriff-substitute,  or  steward-substitute,  who  is  empowered  there- 
upon to  award  a  return  of  the  passage  money  and  a  sum  not 
exceeding  201.  for  damages  and  costs.' 

Notwithstanding  the  right  of  the  passenger  in  sundry  in* 
stances  to  recover  against  the  charterer  or  master,*  or  even  the 
party  to  whom  or  on  whose  account  passage  money  may  have 
been  paid,'  as  well  as  the  owner,  it  is  the  owner  that  is  ulti- 
mately liable,  in  the  absence  of  any  agreement  to  the  con- 
trary, and  the  other  parties  may  recover  over  any  money  so 
paid  by  them  and  their  costs  of  suit  against  him  ;*  but  not 
their  costs  of  resisting  the  claim  in  the  first  instance,'  unless  it 
was  resisted  at  the  request  of  the  owner,"  or  under  such  cir- 
cumstances as  made  the  resistance  reasonable,*^  and  whether  it 
was  so  is  a  question  for  the  jury,  and  must  be  found  by  them 
in  order  to  entitle  the  plaintiff  to  recover.'* 

It  lies  on  the  party  claiming  to  be  exempted  from  the  pro* 
visions  of  the  "  Passengers'  Act,"  or  any  of  them,  or  to  be 
within  the  benefit  of  any  special  exemption,  proviso,  or  condi- 
tion in  any  section  of  the  same,  to  prove  it;  and  it  is  not 
necessary  for  the  plaintiff  or  complainant  in  any  process  to 
negative  any  exemption,  proviso,  or  condition,  in  any  section 


1  18  &  19  Vict.  c.  119,  §  58. 

'  18  &  19  Vict.  c.  119,  §  71 ;  it  re- 
quires that  a  contract  ticket  be  given  to 
a  steerage  passenger  by  any  ship,  and  to 
a  cabin  passenger  by  a  '^  passenger 
ship ; "  the  distinction  is  important, 
EUifl  V,  Pearce,  27  L.  J.  (M.  C.)  267. 

»  Ibid.  §  78,  84,  86,  86. 

*  See  18  &  19  Vict.  c.  119,  §  48. 

*  IMd.  §  61. 

*  Ibid.  §  66. 

7  Enight  V.  Hughes,  8  C.  &  P.  467  ; 


Bleaden  v.  Charles,  7  Bing.  246;  Gillett 
V.  Rippon,  M.  &  M.  406 ;  Roacb  v. 
Thompson,  4  C.  &  P.  194  ;  Beech  v. 
Jones,  6  C.  B.  696. 

8  Garrard  v.  Cottrell,  10  Q.  B.  679. 

•  Jones  V.  Brooke,  4  Taunt.  464 ; 
Stratton  v.  Matthews,  8  Ezch.  48 ;  £x 
parte^  Marshall,  1  Atk.  262  ;  Bleaden  v. 
Charles,  6  M.  &  P.  14 ;  see  Sparkes  r. 
Martindale,  8  East,  698. 

«»  Tindal  v.  BeU,  11  M.  &  W.  228. 
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on  which  the  same  is  founded ;  hut  in  whatever  country  the 
statute  may  he  enforced,  any  passenger  sumg  under  it  is  a 
competent  witness  upon  such  proceedings,  although  it  be  on  . 
his  own  behalf;^  and  any  emigration  officer,  assistant  emigra- 
tion officer,  or  officer  of  customs,  is  competent  to  prove  by 
parol,  in  any  proceeding  under  the  statute,  that  he  is  such 
oflScer.* 

As  against  the  public  officers  acting  by  virtue  of  the  statute,  Saito  against 
an  action  for  anything  done  in  pursuance  thereof,  may  not  be  ^"^  "*  **  ^"^ 
commenced — until  after  ten  days  notice  to  such  officer,  distiuctly 
specifying  the  cause  of  action — or  after  three  calendar  months 
next  after  the  date  of  the  act  mentioned  in  such  notice  as  the 
cause  of  action : — or  be  brought,  laid,  or  tried  in  any  other 
place  than  that  in  which  the  cause  of  action  arose ; — otherwise 
verdict  shall  pass  for  the  defendant.  And  such  defendant 
may  plead  the  general  issue,  and  give  the  Act  and  any  special 
matter  in  evidence,  and  if  upon  the  merits  of  the  case,  or  for  the 
reasons  already  stated,  the  verdict  should  be  for  the  defendant, 
or  the  plaintiff  should  be  nonsuited  or  suffer  a  discontinuance, 
or  judgment  on  demurrer  should  be  for  the  defendant,  the 
defendant  is  entitled  to  full  costs  as  between  solicitor  and 
client.* 

In  the  absence  of  any  express  provision  to  the  contrary,  no  Limitation  of 
complaint  or  information  for  any  breach  or  non-performance  "  '^^ 
of  the  requirements  of  the  Act,  may  be  made  or  laid  after  the 
lapse  of  twelve  calendar  months  next  after  such  matter  of  com- 
plaint or  information  arose,  or  if  a  master  of  a  ship  is  the 
object  thereof,  after  twelve  calendar  months  from  his  return  to. 
the  country  in  which  such  matter  arose/ 


It  is  of  great  importance  to  the  construction  of  this  statute  appuoabiutt 

OF  BTATUTI. 

to  observe  the  interpretation  of  terms  given  in  section  S, 
and  especially  that  the  term  '^  passage  "  includes  all  passages 
except  cabin  passages ;   and  the  term  "  passengers  "  all  pas-  PenoM  within 

.  -     the  Statuto* 

sengers' except  cabin  passengers  and  certain  labourers  with 

1  18  ft  19  Vict  c.  119,  §  89,  91,  the  manner  of  laying  the  complaint, 

and  see  §  2,  anU^  p.  299,  n.  *  see  §  2,  cited,  ante,  p.  299,  n.  *. 

*  Ilnd.  §  90.  •  For  distinction,  1  have  generally 

'  Jbid.  §  93.  denominated  them,  perhaps  improperly, 

^  18  ft  19  Yict.  c  119,  §  94.    As  to  steerage  paasengers. 


18  who. 


iawhat. 
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their  families  iadentured  to  the  Hudson's  Bay  Company  when 
conveyed  in  ships  chartered  or  owned  by  that  company. 
Cabin  Passenger,       No  one  is  to  be  deemed  a  cabin  passenger  within  the  Act, 

unless  the  space  allotted  to  his  exclusive  use  shall  be  in  the 
proportion  of  at  least  thirty-six  clear  superficial  feet  to  each 
statute  adult  (ie.  any  person  of  the  age  of  twelve  years  or 
upwards),  nor  imless  he  shall  be  messed  throughout  the  voyage 
at  the  same  table  with  the  master  or  first  officer  of  the  8hip» 
nor  unless  the  fare  contracted  to  be  paid  by  him  shall  be  in  the 
proportion  of  at  least  thirty  shillings  for  every  week  of  the 
length  of  the  voyage,  as  computed  under  the  provisions  of  the 
statute  ^  for  sailing  vessels  proceeding  from  the  United  King- 
dom to  any  place  south  of  the  equator,  and  of  twenty  shillings 
for  such  vessels  proceeding  to  any  place  north  of  the  equator, 
nor  unless  he  shall  have  been  famished  with  a  duly  signed 
contract  ticket  according  to  the  form  required  by  the  statute.* 
PasseDger  Shiiv  The  term  "  passenger  ship  "  signifies  every  description  of  sea- 
going vessel,  British  or  foreign,  carrying,  upon  any  voyage  to 
which  the  provisions  of  the  Act  extends,  more  than  thirty  pas- 
sengers, or  a  greater  number  of  passengers  than  in  the  propor- 
tion of  one  statute  adult  to  every  fifty  tons  of  the  registered 
tonnage  of  such  ship,  if  a  sailing  vessel,  or  to  every  twenty- 
five  tons  if  a  steamer. 

The  question  whether  a  ship  was  a  "  passenger  ship  "^  within 
the  statute,  so  as  to  entitle  the  plaintiiBT  to  a  return  of  the 
passage  money  under  the  51st  section,  was  raised  by  the 
following  circumstances : — The  ship  had  sailed  with  nine 
steerage  passengers,  who  had  received  contract  tickets,  and  with 
twenty-one  passengers  who  messed  with  the  officers,  and  had 
the  superficial  space,  and  were  to  pay  the  weekly  fare  required 
by  the  statute  to  constitute  cabin  passengers,  but  who  had 
received  no  contract  tickets.  Counting  these  twenty-one  per- 
sons as  "passengers,"  the  proportion  was  greater  than  one 
statute  adult  to  every  fifty  tons,  and  the  vessel  would  have  been 
a  "  passenger  ship." 

But  this  result,  apparently  justified  by  the  language  of 
section  3,  and  making  the  character  of  the  ship  dependent  on 
the  receipt  of  tickets,  is  not  borne  out  by  section  71,  which 

»  18  &  19  Vict.  c.  119,  §  30.  «  18  &  19  Vict.  c.  119,  §  71. 
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makes  the  giving  of  tickets  dependent  on  the  character  of  the 
ship.  The  Court,  therefore,  held  in  accordance  with  section 
71  that  this  was  not  a  "  passenger  ship ; "  tliat  the  plaintiff 
therefore  was  not  entitled  to  receive  a  contract  ticket,  though  a 
cabin  passenger,  or  to  sue  for  a  return  of  the  passage  money 
under  section  51 ;  and  that  the  clause  in  section  3,  referring 
to  contract  tickets  for  cabin  passengers,  must  be  read  as 
applicable  to  passenger  ships  only,  thus—*"  Nor  unless  [in  the 
ease  of  passenger  ships]  they  shall  have  been  furnished  with  a 
duly  signed  contract  ticket  according  to  the  form  in  schedule 
(K)  of  this  Act,"  &c.»  ^ 

We  have  already  seen  what  voyages  are  properly  within  the  Colonial  Voyages. 
provisions  of  the  statute;'  in  addition  to  these,  however, 
there  are  certain  colonial  voyages  from  Her  Majesty's  posses- 
sions, other  than  the  East  Indies  and  Hong-Kong,  to  this 
eountiy,  in  respect  of  which  some  of  the  provisions  of  the 
statute,  already  noticed,  are  made  conditionally  applicable.* 

Any  policy  of  assurance,  effected  in  respect  of  passages,  or  Poliejof  Aoar- 
psssage  money,  or  compensation,  or  any  other  risk  under  the  ^^* 
Act,  is  not  to  be  invalid  by  reason  of  the  nature  of  the  risk  or 
interest  sought  thereby  to  be  covered/ 

It  only  remains  now  to  point  out  with  all  brevity  the  chief  statutobt  du- 
provisions  of  the  statute  imposing  public  duties,  and  enforcing  oua. 
the  observance    of  them    by  penalties,   for   the   protection 
generally  of  property  and  life  embarked  in  passenger  ships  for 
long  voyages. 

The  statute  is  to  be  carried  into  effect  by  ^'  The  Emigration  Certificate  for 
Commissioners  "  and  their  officers,*  without  whose  certificate  no    •"■***'     ^' 
"passenger  ship  "  is  to  clear  out  or  proceed  to  sea,  either  from 
ber  original  port  or  any  intermediate  port  into  which  she  may 
liave  put  in  the  course  of  the  voyage,  otherwise  the  ship  may 
le  forfeited.*    The  conditions  of  obtaiaing  that  certificate  are  Conditiona  of 
nmnerous.    The  master,  with  the  owner  or  charterer,  or  a  ^     ^  ^^  ^^ 
Bofficient  substitute,  must  have  executed  a  joint  and  several 

'  Ellis  V.  Pearce,  27  L.  J.  (M.  C.)  <  18  &  19  Vict  c.  119,  §  55.     See 

257.  Gibson  v.  Bradford,  8  E.  &  B.  516  ; 

'  Anie,  p.  290.  Willis  t;.  Cooke,  6  E.  &  B.  641. 

•  18  4  19  Vict  c.  119,  §  95,  96,  97,  »  18  &  19  Vict  c.  119,  §  6,  7,  8. 

98.    With  regard  to  India,  §  99.  •  Ilnd.  §  11,  12,  50. 
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Survey  and  Cer- 
tificate of  Pas- 
senger Steamers. 


bond  for  20001.  to  Her  Majesty,  conditioned  for  the  due 
performance  of  all  duties  required  of  them  under  the  Act;*  the 
vessel  must  have  been  surveyed  befolre  shipping  her  cargo,  and 
in  respect  of  construction,  berths,  conveniences,  ventilation^ 
light,  and  the  number  of  boats,  reported  sea- worthy ;'  she  must 
have  been  inspected  with  a  view  to  the  number  of  passengers^ 
the  efficiency  of  her  crew,  the  quantity  and  quality  of  the  pro- 
visions and  water,  medicines  and  medical  comforts,  calculated 
for  the  length  of  the  voyage,  by  a  rule  provided  under  the. 
statute,^  the  description  of  her  ballast,  and  the  description  and 
quantity,*  as  well  as  stowage,  of  her  cargo,*  and  approved 
therein ;  and  the  officer  must  have  been  satisfied  that  in  respect 
of  carrying  a  duly  qualified  medical  practitioner,  interpreters, 
passengers'  stewards  and  cooks,  the  vessel  had  complied  with 
the  statute.'  The  master  also  must  have  delivered  the  list  of 
passengers  in  duplicate,  one  of  which  is  to  be  redelivered  to  him, 
in  order  that  he  may  fill  in  all  events  by  which  their  number  is. 
either  increased  or  diminished  during  the  voyage,  and  deliver 
the  same  to  the  proper  officer  at  the  port  of  destination.' 

To  provide  if  possible  against  the  devices  and  deception 
heretofore  practised  on  emigrants  by  designing  and  needy  men, 
it  is  enacted  that  no  one  shall  act  as  a  passage  broker  without 
a  licence,  or  as  an  emigrant  runner  without  wearing  his  badge 
in  public  view  after  being  duly  licensed  and  registered,  and  that 
each  passage  broker  shall  periodically  keep  the  emigration, 
officer  duly  informed  of  the  agents  and  runners  whom  he  is  to 
employ,  shall  display  their  names  obviously  and  legibly  in  his 
office,  and  shall  employ  no  others.® 

The  Merchant  Shipping  Act  provides  for  the  survey  of  all 
British  passenger  steamers,  and  the  issue  of  certificates  by  the  * 
Board  of  Trade,  stating  that  the  Fourth  Part  of  that  statute 
has  been  complied  with,  and  also  stating  the  restrictions  aa  to 
length  of  voyage   and  number   of  passengers  under  which 


>  18  &  19  Vict.  c.  119,  §  63,  64. 

2  Ihid.  §  13,  19-27.  See  the  17  &  18 
Vict.  c.  104,  §  291,  292-294,  300-309. 

8  18  &  19  Vict.  c.  119,  §  14,  28,  30, 
81-36,  43,  44,  50,  See  §  101. 

*  Steel  V.  Schomberg,  24  L.  J.  (Q.  B.) 
87. 


*  18  &  19  Vict.  c.  119,  §  29,     See 
17  &  18  Vict.  c.  104,  §  329. 

•  18  &  19  Vict.  c.  119,  §  38,  69,  40, 
41,  42. 

7  Ibid.  §  16,  17.     See  §  100. 

8  Ibid.  §  66-70,  75-81. 
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the  particular  ship,  in  accordance  with  the  surveyors'  report, 
may  ply.' 

To  prevent  over-crowding  of  steamers,  chiefly  plying  on  the  Crowding,  or 
rivers  of  the  United  Kingdom,  although  there  is  nothing  to  TOna^^'on'riv*^ 
limit  the  provision^  any  person  who  persists  in  attempting  to  8*®*™®^ 
go  on  board  after  being  refused  admission  on  account  of 
the  vessel  being  fall,  or  refuses,  on  being  requested  for  the 
like  reason,  to  come  ashore,  incurs  a  penalty,  if  his  fare  has 
been  previously  returned  or  tendered  him;  and  any  one  who 
knowingly  and  wilfully  attempts  to  avoid  payment  of  the  due 
fare,  or  knowingly  and  wilfully  refuses  or  neglects  to  quit  the 
steamer  at  the  point  to  which  he  has  paid  his  fare,  incurs  a 
penalty.*  If  such  person  after  committing  any  of  the  said 
offences  refuses  to  give  his  name  and  address,  or  gives  a  false 
name  or  address,  he  incurs  a  penalty.*  The  master  may  refuse 
to  receive,  or  may  put  ashore  at  any  convenient  place,  any 
person  in  such  a  state  of  intoxication  or  otherwise,  or  so  mis- 
conducting himself,  as  to  cause  annoyance  to  other  passengers 
on  board,  and  that  without  returning  or  tendering  any  fare  paid 
by  him/ 

For  injury  sufl[ered  by  the  passenger  from  the  negligence  of  daicagk  bt 
the  owners  or  their  servants  on  board,  the  owners  are  answer- 
able. If  it  is  due  to  the  negligence  of  another  ship,  the 
owners  thereof  are  liable,  notwithstanding  there  was  negligence 
also  on  board  the  passenger  ship,  provided  the  accident  could 
have  been  avoided  with  ordinary  care  by  the  other."  But  if 
hoth  vessels  have  by  negligence  contributed  to  the  accident,  it 
is  held  that  the  passenger  has  no  right  of  action  against  the 
other  ship,  his  remedy  being  confined  to  the  owner  of  that  in 
which  he  was  being  carried  at  the  time.'     To  such  an  action  by 

^  17  Ic  18  Vict  c.  104,  §  303-312,  to  the  evidence  which  may  be  adduced 

ZlSj  319.  to  prove  negligence. 
«  md.  §  822,  828.  «  Davies  v.  Mann,  10  M.  &  W.  546 ; 

s  Ilnd.  S  824.  Rigby  v.  Hewitt,  6  Exch.  240. 

*  Ibid.  %  325.  '  Thorogood  v.  Bryan,  8  C.  B.  115 ; 

*  Skinner  v.  London,  Brighton,  and  but  per  Williams,  J.,  the  authority  of 
Soath  Coast  Railway  CJo.,  6  Exch.  787 ;  that  case  appears  to  be  shaken,  Tuff  t;. 
Carpne  v.  Id.  5  Q.  B.  747  ',  Malton  v.  Warman,  26  L.  J.  (C.  B.)  263,  265 ; 
l^esbit,  1  C.  &  P.  70,  and  see  there  aa  see  1  Smith's  L.  0.  220. 
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an  iii£ant,  who  requires  another  to  take  care  of  him,  the  negli- 
gence of  that  other  is  a  good  plea  in  bar,  it  being  a  term  of 
the  carrier's  contract  with  the  infant,  that  the  latter  shall  be  in 
the  keeping  of  some  one  fit  for  that  purpose  during  the  passage.* 
The  limit  set  to  the  responsibility  of  the  owners  by  statute  has 
been  considered  in  a  previous  chapter.' 

»  Waitei?.  The  North  Eastern  RaQway     L.  J.  (Q.  B.)  258. 
Co.  27  L.  J.  (Q.  B.)  417  i  (in  error)  28        «  Aiite,  c.  ui.  p.  109. 
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Affreightment  by  charter-party,'  of  which  it  is  here  Aftrsiohtmsht 
intended  to  treat,  is  a  contract  in  writing  by  which  an  entire  pabtt. 
ship,  or  some  principal  part  thereof,  is  let  for  the  specified 
purposes  of  the  charterer,  during  a  specified  term,  or  for  a 
specified  yoyage,  in  consideration  of  a  certain  sum  of  money 
per  ton,  or  per  month,  or  both,  or  for  the  whole  period  or 
adventare  described. 

A  useful,  though  by  no  means  perfect  distribution  of  con-  Classification  ot 
tracts  of  this  nature,  distinguishes  the  three  following  classes  :  r*«-i»rtic8* 
— 1.  Locatio  navis — ^being  a  contract  whereby  the  ship  fully 
equipped,  but  not  manned,  is  let  to  hire,  or  to  freight; 
2.  Locatio  operis  vehendarum  mercium, — being  a  contract 
for  the  carriage  and  delivery  of  the  charterer's  goods; 
8.  Locatio  navis  et  operarum  magistri — being  a  contract 
whereby  the  ship  fully  equipped  and  manned  is  let  to  hire 
or  to  freight 


^  The  ttnn  dutrter-party  is  generally 
understood  to  be  a  corruption  of  tHe 
I^tin  words  charta  partUa,  and  to  have 
origijiated  in  the  cnstom  of  England 
and  Acqnitaine  to  write  a  dnplicate  of 
the  same  instrument  on  one  piece  of 
parchment,  which  was  afterwards  di- 


vided by  a  straight  line  cut  through 
some  word  or  figure,  so  that  one  part 
should  fit  and  tally  with  the  other  as 
evidence  of  their  original  agreement  and 
correspondence.  See  Butler's  note  (138) 
to  Co.  Litt.  229  a ;  Pothier,  Charte- 
partie,  no.  1,  citing  Boerius. 
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WHIR   IT 
AMOUNTS    TO  A 
LSA8H. 


Legal  oonse- 
quenoea  of  sach 
Ownership. 


Sooh  Ownership 
dependent  upon 
Intention. 


This  distribution,  though  comprehensive,  is  far  from  perfect, 
and  the  distinction  on  which  it  proceeds  is  of  no  yalue  on  the 
question  of  temporary  ownership  under  the  charter-party.  In 
the  law  of  insurance,  as  touching  barratry,  it  is  otherwise;' 
and  the  use  which  a  learned  writer  upon  that  law  has  made  of 
this  classification  is  fully  justified  by  the  difference.* 

By  the  general  law  of  shipping,  as  distinguished  from  the 
law  of  marine  insurance,  possession  of  the  vessel  as  owner  is 
accompanied  with  rights  and  liabilities  of  great  importance. 
The  common  law  right  to  detain  goods  for  the  payment  of 
freight  is  dependent  on  this  possession  of  the  ship,  as  giving 
that  possession  of  the  goods,  without  which 'there  is  no  lien/ 
Reciprocal  with  this  lien  is  that  responsibility,  in  virtue  of 
which  the  freighter's  action  lies  for  non-delivery  of  the  cargo. 
But  liability  for  the  supply  of  necessaries  on  the  order  of  the 
master  is  a  nicer  question,  capable  of  being  complicated  and 
varied  by  contract  and  by  circumstances,  and  does  not  neces- 
sarily follow  possession  of  the  ship.^ 

The  Courts  of  law  are,  therefore,  careful  that  a  circumstance 
attended  with  consequences  of  so  much  importance  to  the 
shipper,  as  well  {is  the  owner  and  the  charterer,  shall  not  be 
determined  by  the  effect,  strictly  taken,  of  merely  technical 
phraseology,  the  use  of  which  in  commercial  instruments  is 
too  often  the  result  of  accident,  or  sheer  ignorance.  It  is  now 
regarded  as  a  question  about  the  intention  of  the  parties  to 
the  contract,  whether  or  not  possession  is  thereby  transferred 
to  the  charterer ;  and  upon  this,  the  whole  of  the  instrument, 
considered  together,  and  fairly  interpreted,  is  the  legitimate 
evidence  submitted  to  the  Court.*  That  was  not  always  the 
rule,  however.  There  has  been  vacillation  in  the  Courts,  and, 
in  consequence,  a  conflict  of  decisions,  that  renders  it  the 
more  necessary  to  observe  what  rule  on  this  question  is  from 
time  to  time  in  the  ascendant.'     The  following   cases  are. 


^  Per  Parke,  J.,  in  Christie  v.  Lewis, 
2  B.  &  B.  410. 

2  Arnould,  Insnr.  867,  858. 

'  Per  Gibbs,  C.  J.,  in  Hutton  v. 
Bragg,  7  Taunt.  14  ;  Small  v.  Moates, 
9  Bing.  579. 

*  Brodie  r.  Howard,  17  C.  B.  109  ; 


Mitcheson  v.  Oliver,  5  E.  &  B,  419. 

•  Christie  v.  Lewis,  2  B.  &  B.  410  ; 
Dean  v.  Hogg.  10  Bing.  845  ;  Yates  v. 
Railston,  8  Taunt.  298  ;  Tate  v.  Meek, 
8  id.  280 ;  Belcher  v.  Capper,  4  M.  & 
Gr.  502. 

•  See  the  observations  of  Tindal,  C.  J., 
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therefore,  given  by  way  of  illustration ;  and,  for  the  sake  of 
order,  they  are  arranged  witli  reference  to  the  general  classifi- 
cation of  charter-parties  already  given. 

By  a  charter-party  of  the  description  assigned  to  the  first  of  Loeeaio  Navit. 
these  classes,  where  the  contract  was  for  letting  a  ship  to  hire 
for  twelve  months,  the  owners  engaging  to  keep  the  engine  in 
repair,  but  the  charterer  binding  himself  to  do  all  other  repairs, 
to  pay  all  wages,  to  defray  all  charges  incident  to  the  employ- 
ment and  navigation  of  the  ship,  and  to  indemnify  the  owners 
against  all  debts,  &c.,  incurred  in  such  employment,  to  pay 
the  hire  monthly,  and  keep  the  vessel  insured  in  the  names 
of  the  owners,  it  is  clear  that  the  owners  are  divested  of  the 
possession,  in  favour  of  the  charterer,  who  assumes  the 
character  of  owner  pro  hdc  vice,  with  the  liabilities  attaching 
thereto.*  In  that  case  the  charterer  himself  sailed  the  ship 
as  master ;  and  so  did  the  charterer  in  another  case,  where 
the  ship  was  let  to  him  for  three  years  at  lOOZ.  a  year,  to  be 
used  and  employed  as  he  should  think  proper ;  and  upon  his 
contract  for  the  supply  of  stores  to  the  ship,  it  was  held  that 
no  action  would  lie  against  the  owner.' 

But  where  one  Holmes  being  sole  owner  of  a  ship,  sold  a 
moiety  thereof  to  two  others ;  and  in  the  contract  of  sale  it 
was  agreed  that  the  purchasers  should  be  managing  owners 
and  ship's  husbands,  and  have  the  exclusive  control  of  the 
ship  to  employ  her  on  any  services  they  might  think  fit,  a 
commission  on  the  gross  earnings  being  payable  to  them  as 
remuneration  in  that  respect;  and  further,  that  they  should 
pay  Holmes  9002.  as  a  charter  for  his  half  for  the  first  six. 
months  (from  the  date  of  the  ship  being  ready  to  receive  her 
outward  cargo),  they  to  have  in  consideration  thereof  the 
entire  use  and  control  of  the  ship  and  all  her  earnings  for 
that  period,  it  was  held  that  Holmes  had  not  thereby  divested 
himself  of  the  possession  of  the  ship,  and  was  liable,  therefore, 
on  the  contract  of  the  ship's  husbands  for  repairs  to  the  ship 
in  the  course  of  the  first  six  months.' 

Belcher  v.  Capper,  4  M.  &  Gr.  502  ;  '  Preston  v.  Tamplin,  26  L.  J.  (Ex.) 

and  per  Id.  Dean  V.  Hogg,  10  Bing.  845.  846  ;  2  H.  &  N.   363,  S.  C.     See  the 

*  Reeve  v,  Davis,  1  A.  &  K  312.  constniction  put  upon  Colvin  v.  New- 

*  Frazer  r.  Marsh,  2  Camp.  617  ;  13  beny,  in  the  Court  below,  8  B.  &  C. 
East,  238.  166,  183 ;  1  C.  &  F.  283,  800,  whe 
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LoccUio  operig 

vekendarum 

merciuoL 


In  the  case  of  charter-parties  of  the  description  belonging  to 
the  second  of  these  classes,  when  the  contract  was  for  a  specie 
fied  voyage,  especially  if  the  consideration  money  was  a  Bum 
certain  and  irrespective  of  cargo,  so  that  the  charterer  either 
might  or  did  put  the  vessel  up  as  a  general  ship,  it  was  at  one 
time  held  by  the  Courts  that  the  owner  had  thereby  so  divested 
himself  of  possession  as  to  have  no  lien  on  the  goods  for  his 
freight,*  and  to  be  under  no  liability  for  their  non-delivery-* 
*'  The  defendant,"  said  Gibbs,  G.  J.,  stating  at  once  the  case  and 
the  grounds  of  the  decision, "  is  the  owner  of  a  ship ;  the  bank- 
rupt is  the  charterer  of  the  ship ;  and  for  one  sum  of  21001., 
to  be  paid  at  different  periods,  he  was  to  have  the  whole  use  of 
this  ship  for  the  voyage  out  to  the  Cape  of  Good  Hope  and 
home  to  London.     It  is  clear  that  he  might  have  put  this  up 
as  a  general  ship,  have  filled  her  with  the  goods  of  other 
persons,  and  when  they  came  home,  the  defendant  could  not 
have  touched  these  goods  by  way  of  detaining  them  till  his 
freight  was  paid  him  by  the  charterer."*    In  the  case  of 
James  v.  Jones^  the  charterer,  who  had  bound  himself  to  load 
a  full  cargo,  and  to  pay  so  much  per  ton,  put  the  vessel  up  as 
a  general  ship ;  and  although  the  bills  of  lading  made  the  goods 
deliverable,  on  condition  that  the  shipper,  a  third  person, 
should  "  pay  jfreight  per  charter-party,"  Lord  Kenyon,  not- 
withstanding, held  that  the  owner  was  not  responsible  iot  the 
delivery  of  the  goods.* 

In  this  general  form,  the  doctrine  of  these  cases  is  no  longer 
the  law  of  this  country;'  and  the  early  case  of  Parish  v. 
Crawford,  supposed  to  have  been  over-ruled  by  tliem,  is  again 


the  Court  held  it  to  be  peifectly  compe- 
tent to  an  owner  and  master  to  agree 
that  ''the  ship  shall  earn  a  certain 
sum,  and  all  beyond  shall  be  for  the 
master's  benefit,  he  undertaking  to 
make  good  any  loss,"  without  discharg- 
ing the  owner  from  liability  to  third 
parties.  The  cose  actually  before  the 
court  was  not  such  a  case. 

'  Hutton  17.  Bragg,  7  Taunt.  14. 

^  Mackenzie  v.  Rowe,  2  Clamp.  4S2 ; 
James  v.  Jones,  8  £sp.  27. 

'  Hutton  V,  Bragg,  7  Taunt.  14. 

^  James  v,  Jones,  8  £sp.  27.    The 


case  of  Yallq'o  v.  Wheder,  1  Oomp^ 
148,  arose  upon  a  question  of  barratiy, 
imder  a  policy  of  insurance,  and  is  not 
properly  an  authority  on  questions  in 
the  law  of  shipping ;  oAle,  p.  808L 

*  Per  Tindal,  C.  J.,  in  Bean  v.  Hogg, 
10  Bing.  845  ;  see  the  judgment  of  the 
majority  of  the  Court  in  Christie  i>. 
Lewis,  2  B.  &  B.  410,  as  compared 
with  that  pronoimced  by  Dallas,  C.  J., 
proceeding  on  the  authority  of  Hutton  o. 
Bragg ;  and  see  per  Tindal,  C.  J.,  in 
Belcher  v.  Capper,  4  M.  A  Gr.  1102; 
541. 
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of  authority  in  the  constructioB  of  charier-paxties  with  a  view 
to  this  question. 

In  that  case/  an  action  was  brought  against  the  defendant  as 
owner  of  a  ship,  upon  a  promise  alleged  to  have  been  made 
by  him  to  the  plaintiff,  to  convey  in  his  ship  a  quantity  of 
moidores  from  London  to  Barbadoes,  which  had  not  been 
deUvered  there.  The  facts  of  the  case  were,  that  the  defendant, 
the  owner,  had  chartered  the  ship  to  one  Fletcher  for  the 
voyage  in  question  for  a  certain  sum,  and  Fletcher  was  to  have 
tiie  freight  of  goods,  but  the  freight  of  passengers  was  reserved 
to  the  defendant ;  and  the  defendant  appointed  the  master,  and 
covenanted  with  Fletcher  for  the  condition  of  the  ship  and 
behavionr  of  the  master.  Fletcher  took  on  board  the  moidores 
and  other  goods  of  the  plaintiff  and  other  persons,  and  received 
the  freight  for  them.  For  the  defendant  it  was  objected,  that 
although  the  ship  was  his  property,  yet  he  was  not  owner  in 
such  a  manner  as  to  be  liable  to  this  action,  but  that  Fletcher 
was  for  this  purpose  the  owner.  Chief  Justice  Lee,  however, 
before  whom  the  cause  was  tried,  was  of  opinion  that  the 
action  might  be  maintained;  and  the  plaintiff  recovered 
damages  to  the  value  of  the  ship  and  freight.'  In  the  course 
of  his  judgment  on  this  occasion  the  Chief  Justice  said: 
"The  true  consideration  is,  whether  by  anything  done  by 
Crawford,  who  is  confessedly  the  owner  of  the  vessel,  in 
chartering  it  to  Fletcher,  he  has  discharged  himself  as 
owner  ?  Crawford  considers  himself  as  the  governor  of  the 
ship,  and  so  covenants  for  the  government  of  it  during  the 
TOjage,  and  the  ship  was  navigated  by  his  master.  Upon  what 
foundation  then  is  an  owner  chargeable,  but  upon  these  two 
considerations?  First,  The  benefit  arising  from  the  ship, 
which  is  the  equitable  motive.  Secondly,  The  having  the 
direction  of  the  persons  who  navigate  it.  And  it  is  upon  these 
two  things  taken  together,  that  the  implied  contract  arises. 
Though  Crawford  has  not  that  freight  which  the  merchants 
pay  for  their  goods,  yet  as  he  has  the  benefit  of  the  freight  in 


*  Shortly  reported  in  2  Stra.  1251.  «  Under  the  12  Geo.   2,  c.  15,   the 

The  account  of  the  case  here  given  is  statute  which  then  limited  the  respon- 

taken  from  a  manuscript  note  mnch  aibility  of  the  owners. 
fuller  than  the  re^Tt.^ Abbott. 
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general,  he  has  that  equitable  motive  which  makes  him  liable. 
With  regard  to  Fletcher,  what  Crawford  has  done  is  only  giving 
him  a  power  to  put  goods  on  board.  And  it  seems  to  me,  the 
makers  of  the  Act  of  Parliament  could  not  have  any  notion  of 
such  an  owner  of  the  ship,  for  it  speaks  generally  of  owners 
of  ships  ;  but  this  Fletcher  is  not  to  be  considered  as  owner  of 
the  ship  in  any  light,  but  only  as  having  a  power  to  make  use 
of  it  in  this  way.  If  this  was  to  be  considered  in  the  nature 
of  a  mortgage,  it  would  be  delivering  up  the  ship  for  such 
time  as  the  mortgage  should  be  in  force.  Therefore,  I  think, 
there  is  nothing  appearing  upon  this  evidence,  that  discharges 
Crawford  as  the  owner  of  the  ship." 
locaiio  Navii  et  In  charter-parties  of  the  description  assigned  to  the  third  of 
Magistri.  these  classes,  when  the  terms  of  the  contract  were  the  proper 

terms  of  grant  and  demise,  and  the  other  stipulations  of  the 
instrument  were  not  inconsistent  with  the  requisites  of  a  lease 
at  common  law,  the  inclination  of  the  Courts  at  one  time  was  to 
hold  that  the  possession  of  the  owner  was  thereby  divested.* 
In  the  Master  of  the  Trinity  House  v.  Clarke  the  owners,  by 
the  charter-party,  had  granted,  and  to  hire  and  freight  let  their 
ship  to  the  Government  commissioners  to  be  employed  in  the 
transport  service  for  three  months  certain,  and  longer  should 
the  commissioners  require  it,  at  so  much  per  ton  by  the  month, 
the  vessel  to  be  manned  and  provided  by  the  owners  in 
accordance  with  the  terms  of  the  instrument ;  and  afterwards 
upon  a  claim  against  the  owners  for  Trinity  House  dues,  it  was 
held  that  the  vessel  pro  hdc  vice  was  a  king's  ship,  and  the 
dues  not  leviable  therefore  in  respect  of  her  for  the  time  being. 
Lord  Ellenborough,  not  overlooking  on  that  occasion  the  nature 
of  the  service  the  ship  was  to  be  employed  in,  as  bearing  on 
the  construction  of  the  contract,  availed  himself,  nevertheless, 
of  all  the  force  of  the  technical  terms  of  demise  which  he 
found  there  to  strengthen  the  conclusion  at  which  he  had 
arrived ;  and  subsequent  cases  bear  evidence,  in  the  argument 
and  reasons  for  decision,   of  the   lasting  impression  which 

*  Beeper  Lord  Ellenborough,  in  The  v.  Lewis,  2  B.  &  B.  410. 

Master  of  the  Trinity  House  i?.  Clark,  »  The  Master,  &;c.,  of  the    Trinity 

4  M.  &  Sel.  288,   295,  298  ;  argument  House  r.  Clark,  4  M.  &  SeL  288,  295, 

in  Newberry   v.  Colvin  (in  error),    7  297,  298. 
Bing.'  190  ;  joer  Burrough,  J.,  in  Christie 
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had  been  made  by  that  part  of  his  lordship's  judgment.* 
At  length  in  Christie  v.  Lewis*  where  the  owners  and  charterers 
respectively  for  themselves,  their  executors,  administrators,  and 
assigns  granted  and  to  freight  let — and  hired  and  to  freight 
took — ^the  ship  in  question  for  a  voyage  from  London  to  St. 
John's  and  Demerara,  and  thence  to  London  again,  the 
charterers  paying  2600/.  in  all,  the  majority  of  the  Court, 
fi Turing  the  provisions  in  the  body  of  the  instrument  incon- 
sistent with  the  absolute  terms  of  demise  at  the  commencement^ 
held,  notwithstanding  the  latter,  that  the  owners  retained  pos- 

• 

session  of  the  ship ;  and  they  took  occasion  very  expressly  to 
state,  that  the  question  in  these  cases  was  not  one  about  the 
meaning  of  particular  terms  of  art,  but  a  question  about  the   • 
intention    of  the   parties  as   evidenced  by  the  whole   of  the 
instrument  taken  together. 

Accordingly  Gibbs,  C.  J.,  who  had  decided  Hutton  v.  Bragg* 
in  three  cases  subsequently  thereto,  and  arising  out  of  one 
charter-party,  held   that,  notwithstanding  terms   of  absolute 
demise,  as  the  delivery  of  the   goods  and  payment  of  the 
freight  were,  by  a  subsequent  provision  in  the  same  instru- 
ment, made  concomitant  acts,  the  owner  had  a  right  to  detain 
the  charterer's  goods  for  the  freight,  not  having  parted  with 
the  possession  of  the  ship.^    But  where  the  contract  of  letting 
to  hire  was  for  a  period  of  six  months,   and  the    charterer 
during  that  time  was  to  possess  the  entire  and  exclusive  use 
and  disposal  of  the  whole  reach  and  burden  of  the  ship,  with 
the  exception  of  accommodation  for   the  master,  crew,  and 
stores;  and  the  owners  gave  him  power  to  appoint  his  own 
master,  requiring  him  to  be  responsible  for  his  conduct,  the 
freight  to  be  paid  to  such  master  according  to  the  bills  of 
lading  for  the  use  of  the  charterer,  without  any  stipulation  for 
the  application  of  it  in  payment  of  the  agreed  price  for  the 
hire  of  the  ship ;  and  by  the  contract  it  appeared  to  be  con- 

*  See,  €.g.y  Christie  r.  Lewis,  2  B.  &  from  by  the  majority  of  the  Court  in 

B.  410  ;  Saville  v.   Campion,  2  B.  &  Christie  v.  Lewis,  2  B.  &  B.  410. 

Aid.  508  ;  Belcher  v.  Capper,  4  M.  &         *  Tate  r.  Meek,  8  Taunt.  280  ;  Yates 

Gr.  502.  V,  BAilston,  8  id.  293  ;  Yates  v.  Uey- 

'  Christie  v.  Lewis,  2  B.  &  B.  410.  nell,  8  id.   302.     See  also  Saville  v, 

5  Hutton  V.  Bragg,  7  Taunt.  14,  com-  Campion,  2  B.  &  Aid.  603  ;   Faith  v, 

mented  on  by  Tindal,  C.  J.,  Dean  v.  The  East  India  Co.,  4  B.  &  Aid.  630  ; 

Hogg,   10  Bing.  845 ;    and  dissented  Paul  v.  Birch,  2  Atkins,  621. 
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templated  that  eyery  part  of  the  cargo  would  be  delivered 
before  the  balance  reserved  would  become  payable,  there  being 
no  stipulation  which  made  the  delivery  dependent  on  the  pre- 
cedent  or  concomitant  payment  of  any  portion  of  the  price, 
it  was  held  that  the  possession  of  the  ship  was  in  the  charterer, 
and  that  the  master  was  in  possession  of  the  cargo  as  his 
agent,  and  not  as  the  servant  of  the  owners.* 

By  the  charter-party  in  Newberry  v.  Golvin*  which  was 
carried  to  the  House  of  Lords,  the  owner  covenanted  with 
Betham  that  he  should  be  master, — that  the  owner  should  be 
allowed  to  put  on  board  100  tons  of  iron  for  the  outward 
voyage, — and  that  the  ship  should  "  be  put  and  continued  in 
'  the  service  "  of  Betham  for  twelve  months ;  with  power  to  load 
such  goods  as  he  thought  fit,  and  to  trade  to  and  &om  certain 
specified  ports — the  owners  to  man  the  ship  and  to  provide  stores 
and  necessaries  for  the  ship  and  crew  during  that  period ;  and 
Betham,  on  his  part,  accepted  the  appointment  as  master,  and 
covenanted  to  "  accept,  receive,  and  take  the  said  ship  into  his 
service  "  for  twelve  months  certain,  and  to  pay  "  freight  for  the 
use  and  hire  of  the  ship  "  at  the  rate  of  258.  per  registered  ton  per 
month ;  and  it  was  further  agreed  between  them,  that  an  agent 
of  the  owners  should  continue  on  board,  with  power,  in  certain 
events,  to  displace  Betham  as  master,  and  to  appoint  another 
in  his  stead  ; — in  thAt  case  it  was  held  that  by  this  contract 
the  charterer,  Betham,  was  constituted  owner  pro  temporey  and 
that  the  owner  of  the  ship  was  not  liable  upon  a  bill  of  lading 
for  non-delivery  of  the  goods  therein  specified. 

By  memorandum  of  charter-party,  the  defendants  in  another 
case'  chartered  their  steamer,  Kingsioum,  to  J.  D.  for  six 
months,  to  be  employed  by  the  latter  in  the  coasting  trade, 
they  undertaking  to  keep  the  vessel  in  good  and  sufficient 
order,  and  J.  D.  to  pay  201.  a  week  for  the  hire,  and  bear  all 
disbursements,  including  harbour  dues,  pilotage^  coals,  oil  and 

>  Belcher  v.   Capper,   4  M.   &  Gr.  B  &  C.  166. 

502.  »  Fenton  v.  The  City  of  Dublin  Steam 

*  Newberry  v.  Colvin,  (in  Ex,  Ch.)  7  Packet  Co.,  8  A.  &  E.  835  ;  see  Beeve  v. 

Bing.  190  ;  (in  Ho.  of  Lords)  1  C.  &  F.  Davis,  1  A.  &  E.  812,  arUe,  p.  309,  where 

283,  affirming  the  judgment  in  error  by  the  owner  reserved  to  herself  the  right 

which  the  judgment  of  the  Court  below  of  appointing  the  engineers  only,  the 

was  reversed,  Colvin  v.   Kewbeny,   8  charterer  being  himself  the  master. 
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tallow,  &c.y  for  engines,  insurance  premiums,  and  the  wages  of 
tbe  master  and  men ;  and  it  appeared  that  J.  D.  had  no  power 
to  appoint  or  dismiss  any  of  the  officers  or  crew,  and  that  he 
never  interfered  in  the  arrangements  of  the  vessel ; — ^in  that 
case  it  was  held  in  an  action  against  the  owners  for  damage 
done  by  the  vessel,  whilst  in  the  service  of  J.  D.,  that  they 
were  liable,  the  vessel  at  the  time  of  the  accident  being  in  the 
care  of  their  servants,  by  whose  negligence  the  damage  had 
been  occasioned. 


This  mstrument,  when  the  ship  is  let  at  the  place  of  the  partiis  to  trk 

IH8TRU1U1 
TO  THI  Ai 
UPOH  IT.* 


owners'  residence,  is  generally  executed  by  them,  or  some  of  to  thi  action 


them  (frequently  by  the  master  also),  and  by  the  mercliant  or 
his  agent.  In  a  foreign  port  it  must  of  necessity  be  executed 
on  the  part  of  the  owners  by  the  master  only,  unless  they  have 
an  agent  resident  in  such  port,  duly  authorised  for  this  purpose. 

The  execution  of  a  charter-party  under  seal,  by  the  master,  ^«»  ^^^^ 
although  said  to  be  done  on  behaK  of  the  owners,  does  not 
fnmish  a  direct  action,  grounded  upon  the  instrument  itself, 
against  them.  This  depends  upon  a  technical  rule  of  the  law 
of  England,'  applicable  as  well  to  this  as  to  other  cases,  and 
not  affected  by  the  mercantile  practice  of  executing  deeds  for 
and  in  the  name  of  absent  persons.  This  rule  of  our  law  is, 
that  a  deed  cannot  be  executed  except  by  the  party  himself,  or 
by  another  for  him  in  his  presence,  and  with  his  direction ;  or, 
in  his  absence,  by  an  agent  authorised  to  do  so  by  another 
deed;  and  in  every  case  the  deed  must  be  made  and  executed 
in  the  name  of  the  principal.'  The  agent,  indeed,  either  of  the 
owner  or  merchant,  may,  and  sometimes  does,  execute  a  charter- 
pariy,  and  covenant,  in  his  own  name,  for  performance  by  his 
principal,  so  as  to  bind  himself  to  answer  for  his  principal's 
default,  by  force  of  the  deed. 

'  A  declaration  is  bad  that  does  not         •  If  C.  D.  by  a  proper  deed  antborise 

afaow  the  right  of  the  plaintiffs  to  sue  A.  B.  to  execute  a  bond  or  other  deed 

upon  the  charter-party  "which  is  the  for  him,  A.  B.  may  do  this  either  by 

foandation  of  the   action,  Galloway  v.  writing  "C.  D.  by  A.  B.  his  attorney," 

Jackson,  S  M.  A  Gr.  960.  or  by  writing  "A.  B.  for  C.  D.,"  pro- 

*  HarruontT.  Jackson,  7  T.  R  207;  and  vided  he  delivers  the  instrument  as  the 

Horsley  v.  'Rwih  (the  case  of  a  charter-  deed  of  C.  B. ;  Wilks  v,  Backe,  2  East, 

party)  there  cited-;  Berkeley  v.  Hardy,  142. 
5  B.  &  C.  355. 
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In  an  action  to  recover  freight  or  demurrage,  claimed  in 
pursuance  of  a  charter-party  by  deed,  the  declaration  must  be 
specially  framed  on  the  deed  itself.' 

If  the  owner,  therefore,  execute  a  deed  to  the  merchant  con- 
taining the  usual  covenant  for  a  right  delivery  of  the  cargo,  he 
cannot  be  sued  by  the  merchant  for  not  delivering  it  in  an  action 
grounded  on  the  bill  of  lading  signed  by  the  master/  And 
whether  the  instrument  be  under  seal  or  not,  an  action  at  law 
grounded  upon  it  must  be  brought  in  the  name  of  the  party  to 
it,  and  not  in  the  name  of  another  to  whom  he  may  have 
assigned  his  interest.^  The  purchaser,  therefore,  of  a  ship, 
previously  chartered,  cannot  sue  in  his  own  name  for  the  freight 
earned  under  the  charter-party,^  although  payment  to  him  will 
be  a  good  answer  to  an  action  brought  in  the  name  of  the 
vendor,  at  least,  if  the  purchase  was  made  before  the  ship  sailed 
on  the  voyage.'  For  this  reason  where  goods  were  shipped  in 
pursuance  of  a  charter-party,  made  by  the  master  with  one 
Partridge,  whereby  he  engaged  to  receive  a  cargo  of  fruit  from 
the  agents  or  assigns  of  Partridge,  and  deliver  the  same  to  him 
or  his  assigns,  and  upon  the  shipment  he  signed  a  bill  of 
lading,  stating  the  goods  to  have  been  shipped  by  one  Strange, 
by  order  of  Eovedino  and  Moores,  to  be  delivered  to  the  order 
of  Moores,  and  freight  to  be  paid  according  to  the  tenor  of  the 
contract  of  afireightment,  it  was  held  that  Moores  could  not 
maintain  an  action  against  the  masters  for  negligence  in  stowing 
the  fruit.* 

Another  technical  rule  of  the  law  of  England,  applicable 
also  to  the  contract  by  charter-party,  should  be  noticed  here. 
If  a  charter-party  is  expressed  to  be  made  between  certain  parties, 
as  between  A.  and  B.,  owners  of  a  ship,  whereof  C.  is  master, 
of  the  one  part,  and  D.  and  E.  of  the  other  part,  and  purports 


1  Atty  V.  Parish,  1  B.  &  P.  N.  R. 
104 ;  Schackv.  Anthony,  1  M.i&  Sel.  673. 

'  Hunter  v.  Prinsep,  10  East,  878. 

»  Sanders  v.  Vanzeller,  4  Q.  B.  260. 
As  to  the  liability  for  freight  and  de- 
murrage of  the  assignee  of  Bills  of 
Lading,  see  Kemp  v.  Clark,  12  Q.  B. 
647  ;  Stindti'.  Roberts,  17  L.  J.  (Q.  B.) 
166  ;  18  &  19  Vict.  c.  Ill,  and  post. 

*  SpUdt   V.  Bowles,   10  East,   279, 


where  the  charter-party  appears  to  have 
been  under  seal ;  Morrison  v.  Parsons, 
2  Taunt  407,  where  it  was  not  under 
seal. 

'  Morrison  v.  Parsons,  supra. 

•  Moores  v.  Hopper,  2  B.  &  P.  N.  R 
411.  It  does  not  appear  whether  the 
charter-party  was  by  deed  or  simple 
contract ;  the  declaration  seems  not  to 
have  noticed  its  existence. 
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to  contain  covenants  with  C,  nevertheless  C.  cannot  bring  an 
action  in  his  name  npon  the  covenants  expressed  to  be  made 
-with  him,  nor  give  a  release  of  them,  even  although  he  seals  and 
delivers  the  instnunent/    But  if  the  charter-party  is  not  ex- 
pressed to  be  made  between  parties,  but  runs  thus : — "  This 
charter-party  indented  witnesseth,  that  C,  master  of  the  ship 
W.9  with  consent  of  A.  and  B.,  the  owners  thereof,  lets  the  ship 
to  freight  to  E.  and  F.,"  and  the  instrument  contams  covenants 
by  E.  and  F.,  to  and  with  A.  and  B. ;  in  this  case,  A.  and  B* 
may  bring  an  action  upon  the  covenants  expressed  to  be  made 
with  them;  although,  unless  they  seal  the  deed,  they  cannot  be 
sued  upon  it/    This  ktter,  therefore,  is  the  more  proper  form, 
when  the  instrument  is  tmder  seal. 

More  usually,  when  the  object  of  the  parties  is  the  convey-  When  not  nnder 
ance  of  goods  merely,  the  agreement  of  charter-party  is  not 
under  seal;  and  in  that  case,  one  who  contracts  in  his  own 
name,  although  he  is  agent  for  another,  and  notwithstanding'  ?^®®!J*®^  ^^ 
he  adds  that  as  a  description  of  himself,  whether  in  the  body 
of  the  contract,'  or  after  his  signature,*  may  sue  or  be  sued  on 
the  charter-party.*  It  is  always  competent,  however,  to  show 
that  either  party  contracted  as  agent,  for  the  purpose  of  making 
the  undisclosed  principal  plaintiff*  or  defendant  to  the  action  ;^ 
although  he  made  the  contract  as  his  own  agent,  and  stipulated 
therein  for  a  cesser  of  liability  after  loading  the  cargo.^  But 
this  cannot  be  done  for  the  purpose  of  discharging  either  party 
from  the  liability  which  upon  the  face  of  the  contract  it  appears 
he  has  incurred;*  since  that  would  be  to  admit  parol  evidence 


'  Scndamore  v.  Yandenstene,  2  Inst. 
•78 ;  2  Rob.  Abr.  Fadts  F.  1;  Storer  v. 
Gordon,  3  M.  &  SeL  308 ;  per  Tindal, 
C.  J.,  in  Boshell  v.  Beavan,  1  Bing. 
K.  C.  120  ;  Ld.  Southampton  v.  Brown, 
«  B.  k  C.  718.  Per  Holt,  C.  J.,  "  one 
party  to  a  deed  cannot  covenant  with 
mother  who  is  no  party,  but  a  mere 
stranger  to  it ;  but  one  who  is  no  party 
to  a  deed  may  coTenant  with  another 
who  is  a  party,  and  thereby  oblige  him- 
adf  by  sealing  the  deed,"  Garth.  77. 

'  Cooker  v.  Child,  2  Lev.  74,  and  see 
Gilby  r.  Copley,  3  Lev.  138. 

»  Pkrker  v.  Winlo^  7  E.  &  B.  942  ; 
26  U  J.  (Q.  B.)  49,  8.  C. 


*  Lennard  v.  Robinson,  5  £.  &  B. 
125;  24  L.  J.  (Q.  B.)  275,  S.  C. 

»  Cooke  V.  Wilson,  1  C.  B.  (N.  S.) 
153  ;  26  L.  J.  (C.  P)  15,  S.  C. 

«  Garrett  v.  Handley,  4  B.  &  C.  664  ; 
Bateman  v.  Phillips,  15  £ast,  272  ;  per 
curiamy  Higgins  v.  Senior,  8  M.  &  "W. 
834,  844. 

7  Paterson  v.  Gandasequi,  15  East, 
62 ;  Thomson  v.  Davenport,  9  B.  & 
C.  78;  2  Smith's  L.  C.  272,  287, 
S.  C. ;  per  curiamy  Higgins  v.  Senior, 
supra. 

8  Schmaltz  v.  Avery,  16  Q.  B.  655  ; 
Carr  v.  Jackson,  7  Exch.  882. 

»  Higgins  V,  Senior,  8  M.  &  W.  834; 
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for  the  purpose  of  contradictmg  a  written  docoment  By  tlie 
Bame  rule,  one  cannot  sue  as  principal  on  a  contract  in  which 
he  appears  as  agent  for  another  whom  he  names  therein;'  hut 
where  part  performance  had  been  accepted,  imder  notice  of  the 
real  relation  of  the  parties,  there  it  was  held  that  an  action 
would  lie  for  non-acceptance  of  the  residue  and  payment  accord* 
ingly.'  For  the  same  reason,  the  owner  of  the  ship  cannot  sue 
on  a  charter-parfy  concluded  in  the  name  of  another  styling 
himself  owner,  though  that  other  was  really  an  agent  merely, 
and  had  no  interest  in  the  vessel,  since  evidence  of  this  is  not 
admissible.' 

If  an  agent  is  desirous  of  protecting  himself  from  liability  on 
the  charter-party,  it  is  pointed  out  by  the  courts  that  he  ought 
to  contract  in  the  name  of  his  principal,  and  sign  in  his  name, 
or  per  procuration  of  the  same.*  A  clumsier  way  of  effecting 
the  same  object  is  to  insert  a  stipulation  in  the  instrument,  that 
the  agent  shall  be  held  not  to  have  incurred  any  liability  under 
the  contract." 

If  one  sues  another  in  a  different  capacity  from  that  in  which 
he  appears  in  the  contract  sued  on,  e.g.^  as  principal  instead  of 
agent,  the  onus  probandi  is  on  the  plaintiff;*  but  if  the  contract 
discloses  the  name  of  the  alleged  principal,  and  it  was  made 
without  his  authority,  the  person  who  made  it  as  agent  is 
liable,  not  upon  the  contract  as  principal,'  but  upon  the  implied 
warranty  that  he  had  authority  to  enter  into  the  charter-party.' 
And  if  the  alleged  principal  has  authorised  and  permitted  the 
professed  agent  to  act  in  such  a  manner,  and  to  such  an  extent 
that,  from  what  has  occurred  publicly,  the  public  in  general 
might  reasonably  conclude,  and  persons  dealing  with  I^itt^  might 
naturally  infer,  that  he  was  a  general  agent,  the  principal  is 
bound  by  the  charter-party,  although,  as  between  him  and  the 

Jones  V.   littledale,  6  A.  &  E.  486 ;  Wilson,  1  C.  B.  (N.  S.)  158 ;  26  L,  J. 

Magee  v.  Atkinson,  2  M.  &  W.  440.  (C.  P.)  15,  18,  S.  C. 

*  Bickerton  v.  Buirell,  6  M.  &  Sel.  •  Oglesby  v.  Yglesiaa,  27  L.  J.  (Q.  B.) 
883.  856. 

»  Rayner  v.  Qrote,  15  M.  &  W.  859.         •  Can  v  Jackson,  7  Exch.  882. 

*  Humble  v.  Hunter,  12  Q.  B.  810.  '  Jenkins  r.  Hutchinson,  13  Q.  B. 

*  Per  Lord  Campbell,  C.  J.,  Parker     744. 

V.  Winlo,  7  E.  &  B.  942,  27  L.  J.  (Q.  B.)         «  CoUen  v.  Wright,  7  E.  &  B.  301 ; 
49,  52  ;   per  Cresswell,  J.,   Cook©  v.      (in  error)  27  L.  J.  (Q.  B.)  215. 
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agents  be  takes  care  on  eyery  occasion  to  give  special  instruc- 
tions.^ 

When  not  under  seal,  the  instrument  is  called  a  Memorandum  vobm. 
of  Charter-party,  and  the  following  is  the  common  form  in 
blank: — 

It  is  iku  Day  mutually  agreed  between 

of  the  good  Ship  or  Vessel^  called  the  of  Charter-party 

of  the  Measurement  of  Tons,  or  thereabouts,  now  "»<>*  ^'^^  ^^^ 

and 
of  Mercluxnts ; 

That  tA«  said  Ship  being  tight,  stauTieh,  and  strong,  and  every  way  fitted 
for  the  Voyage,  shall,  vfith  aU  coTwendent  speed,  sail  and  proceed  to 

or  so  near  iheremUo  as  she  may  safely 
jfet,  and  there  load  from  the  Factors  of  the  said 

not  exceeding  what  she  can  reasoncMy  stow  and  carry,  over  and  above  her 
TaeMe,  Apparel,  Provisions,  and  Furniture ;  and  being  so  loaded,  shall 
therewith  proceed  to 

or  to  near  thereunto  as  she  may  safely  get,  and  deliver  the  same  on  being 
paid  Freight 

(the  Act  of  God,  the  QueerCs  Enemies,  Fire,  and  aU  and  every  other  Dangers 
and  Accidents  of  the  Seas,  Rivers,  and  Navigation,  of  whatever  NaJture 
ctnd  Kind  soever,  during  the  said  Voyage,  always  excepted,)  The  Freight 
to  be  paid  on  unloading,  and  right  delivery  of  the  Cargo. 

running  Days  are  to  be  allowed  the  said 
Merchomts  {if  the  Ship  is  not  sooner  dispatched)  for  loading  the  said 
Ship,  at 

And  Days  on  Demurrage,  over  and  above  Hie  said  lie-days^ 

at  per  Day.    Penalty  for  FonrPerfomwnce  of  this 

AgreefSMnJtj 

A  charter-party,  or  any  agreement  or  contract  for  the  charter  stamp, 
of  a  ship,  or  any  memorandum,  letter,  or  other  writing,  between 
the  master  or  owner  of  any  ship  and  any  other  person,  for  or 
relating  to  the  freight  or  conveyance  of  any  money,  goods, 

*  Ptr  Pollock,  C.  B.,  Smith  «.  'I  have  presumed  to  substitute  a 
JfOuiia,  27  L.  J.  (Ex.)  ii^^ ;  8  H.  &  N.  proper  English  word  for  the  '^lay-days  " 
£54,  660.  or  <<  laying  days,"  usually  found  here. 
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When  Stamp 
maj  be  affixed. 


When  not. 


PrimA  facie 
evidence  of 
Stamp. 


or  effects  on  board  such  ship,  is  liable  to  a  stamp  duty  of  five 
shillings.* 

It  may  be  stamped  within  fourteen  days  after  the  date  of  it, 
or  after  it  was  first  executed  or  signed  by  the  party  who  first 
did  so,  on  payment  of  the  proper  duty  merely.  After  the  expi- 
ration of  such  fourteen  days,  but  within  one  calendar  month 
firom  the  date  of  it,  or  fi*om  the  time  it  was  so  first  executed 
or  signed,  it  may  be  stamped  on  payment  of  the  duty  and  a 
penalty  of  lOZ. 

Beyond  the  latest  of  these  two  periods  the  Commissioners 
have  no  power  to  impress  the  instrument  with  a  stamp.' 

Where  a  charter-party  had  been  left  at  the  office  of  the  sub- 
distributor of  stamps  at  Cardiff,  with  the  proper  duty  and 
postage,  within  the  fourteen  days,  for  the  purpose  of  having  it 
stamped,  and  no  trace  of  it  could  be  afterwards  discovered,  but 
proof  was  given  of  the  routine  course  of  duty  in  such  a  case  at 
the  offices  in  London  and  Cardiff,  the  Court  presumed  there- 
upon that  it  had  been  duly  stamped  and  admitted  secondary 
evidence  of  its  contents.' 


USUAL  BTIPULA- 
TIOVS  IH  OHAB- 
TKBPABTT.^ 


CouditioDB  pre- 
cedent. 


Questions  upon  the  construction  of  this  instrument  have 
frequently  been  raised,  on  the  assumption  that  of  two  things 
reciprocally  stipulated  in  it  to  be  done,  performance  of  the  one 
is  dependent  on  performance  of  the  other,  in  the  nature  of 
a  condition  precedent.  But  whether  that  is  so,  stands  not  on 
any  formal  arrangement  of  the  words,  but  on  the  reason  and 
sense  of  the  thing,  as  these  are  to  be  collected  from  the  whole 
of  the  contract  taken  together.  "  The  rule  was  well  laid  down 
by  Lord  Mansfield  in  Boone  v. Eyre*  that  where  mutual  cove- 
nants go  to  the  whole  of  the  consideration  on  both  sides,  they 
are  mutual  conditions,  the  one  precedent  to  the  other;  but 


*  5  &  6  Vict,  c  79  ;  as  to  Ireland, 
5  &  6  Vict.  c.  82. 

«  5  &  6  Vict.  c.  79,  §  21 ;  6  &  6  Vict 
c.  82,  §  34. 

»  Closmadeuc  v.  Carrel,  18  C.  B.  36; 
2  Taylor  Ev.  157. 

*  If  the  plaintiff  declares  on  a  certain 
translation  of  a  foreign  charter-party, 
and  the  case  go  to  trial,  the  Court  in 


hanc  will  regard  only  the  case  as  it 
appears  in  the  declaration,  however  it 
may  differ  from  the  original  charter- 
party  when  the  foreign  terms  are  pro- 
perly interpreted,  Gether  v.  Capper, 
24  L.  J.  (C.  P.)  69  ;  (in  error)  25  L.  J. 
(C.  P.)  260. 

.  *  Boone  v.  Eyre,  1  H,  BL  273  note, 
cited  6  T.  R.  578. 
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where  the  covenants  go  only  to  a  part,  there  a  remedy  lies  on 
the  covenant  to  recover  damages  for  the  breach  of  it ;  but  it 
is  not  a  condition  precedent."^ 

This  general  rule  in  both  branches  receiving  illustration  from 
the  particular  decisions  on  the  instrument,  we  now  proceed  to 
refer  to  some  of  them  in  the  order  of  the  instrument  itself. 

The  ship  specified  in  the  charter-party,  by  name,  measure-  Description  of 
ment,  and  master,  is  so  engaged  to  the  charterer,  that  he  may 
refuse  to  load  another  instead ;  the  withdrawal  of  the  first  is  a 
breach  of  contract  for  which  an  action  will  lie ;  but  a  bill  in 
equity  for  specific  performance  of  the  charter-party  must  fiul.' 
The  single  word  descriptive  of  her  national  character  may, 
daring  hostilities,  or  under  a  prohibitory  poUcy,  amount  to  a 
warranty .*  If  she  loses  her  letter  at  Lloyd's  before  the  contract 
is  performed,  it  is  enough  that  she  had  it  as  described  in  the 
charter-party,  at  the  time  of  the  making  thereof.*  The  descrip- 
tion of  her  capacity  as  "  of  the  measurement  of  so  many  tons  or  G^padty  of  Ship. 
thereabouts,"  is  merely  a  representation  entitling  the  charterer 
to  burthen  reasonably  near  the  amount  which  he  contracted 
for,  and  whether  that  which  is  actually  supplied  be  unreason- 
ably in  excess  or  defect  of  the  contract  is  a  matter  of  fact  for 
the  verdict  of  a  jury.  Where,  therefore,  to  an  action  for  not 
loading  according  to  charter-party,  there  was  a  plea  of  warranty 
that  the  vessel  was  of  the  measurement  of  180  to  200  tons,  the 
breach  being  that  really  she  was  of  257  tons  measurement,  the 
Court  of  Exchequer  Chamber  held  it  to  be  no  warranty, 
stating  at  the  same  time,  that  by  proper  pleading,  the  defendant 
might  have  taken  the  opinion  of  the  jury  as  to  the  reasonable- 
ness of  the  difference ;  and  on  this  question  the  Court  were  of 
opinion  that  it  was  not  unreasonably  in  excess  of  the  contract, 
and  he  was  boimd  to  load  her/ 


*  Per  Lord  EllenboTOUgh,  Bitchie  v. 
Atkinson,  10  East,  295  ;  per  id,  David- 
son V.  Qwynne,  12  East,  381,  389  ;  per 
Pollock,  C.  B.,  Tarrabochia  v.  Hickie, 
26  L.  }.  (Ex.)  26,  28  ;  1  H.  &  N.  188, 
8.  C. 

*  De  Mattos  v.  Gibson,  28  L.  J.  (Ch.) 
498,  502. 

'  Lothian  V.  Henderson,  (H.  of  Lords) 
8  a  &  P.  499.     But  a  freighter  may  be 


estopped  from  setting  up  this  defence, 
Beusse  v.  Meyers,  3  Camp.  475,  if  he 
contracted  with  knowledge  of  the  fact 

*  Hurst  V,  Usbomo,  18  C.  B,  144  ; 
see  Dimech  v,  Corlett,  12  Moore,  P.  C. 
199. 

*  Windle  v.  Barker,  25  L.  J.  (Q.  B.) 
349  ;  6  E.  &  B.  675,  S.  C. ;  Hunter  v. 
Fry,  2  B.  &  Aid.  421.  But  if  the 
freighter  stipulating  to  pay  so  much 
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Present  engage- 
ments of  Ship. 


Seawoi-thioess. 


Time. 


The  representation  made  of  the  ship's  present  locality  or 
engagement  may  be  such,  that  performance  under  the  new 
contract  is  directly  stipulated  with  regard  thereto,  and  depen- 
dent upon  it ;  in  that  case  it  is  a  warranty,  and  breach  of  it 
will  be  a  defence  to  an  action  on  the  charter-party.  Thus,  in 
a  memorandum  of  charter-party,  it  was  stipulated  that  the  ship 
**  now  at  sea,  having  sailed  three  weeks  ago,  or  thereabouts," 
should  proceed  for  cargo  to  Marseilles,  after  having  discharged 
at  Genoa ;  but  in  fact,  she  had  sailed  at  a  much  later  period, 
and  this  was  held  a  good  defence  for  the  freighter  to  an  action 
for  non-performance.' 

Those  words  relating  to  seaworthiness,  in  the  common  form 
of  charter-party,  "  being  tight,  staunch,  and  strong,  and  every 
way  fitted  for  the  voyage,"  amount  to  an  agreement  which  wiU 
entitle  the  freighter  to  compensation  for  injury  under  breach 
thereof,  but  do  not  make  a  condition  precedent,'  unless  that 
effect  be  imparted  to  them  by  other  stipulations  in  the  charter- 
party.  Thus,  where  it  was  also  agreed  that  one-fourth  of  the 
freight  should  be  paid  in  advance  on  the  ship  having  sailed, 
less  5  per  cent,  thereon  for  insurance,  &c.,  in  that  case  it  was 
held  that  the  stipulation  for  insurance,  importing  also  a 
warranty  of  seaworthiness  at  starting,  gave  to  those  other 
words  the  force  of  a  condition  precedent  with  regard  to  the 
title  to  the  advance  freight.' 

On  general  principles,  the  law  implies,  in  all  contracts  by 
charter-party,  where  there  is  no  express  agreement  as  to  time, 
a  stipulation  that  there  shall  be  no  unreasonable  or  unusual 
delay  in  commencing  the  voyage,*  or  if  it  has  been  commenced, 
no  deviation  in  the  performance  of  it ;'  but,  although  breach  of 
this  gives  the  freighter  a  right  to  damages,  it  is  no  defence  to 
an  action  for  non-performance  of  his  own  part  of  the  contract,* 


per  ton  of  goods  put  on  board,  did  not 
also  stipulate  to  lade  a  full  cargo,  the 
measure  of  the  freight  would  be  the 
quantity  of  goods  on  board  ;  James  v. 
East  India  Co.,  coram  Kenyon,  C.  J., 
Guildhall,  post,  M.  T.  1789. 

>  Ollive  V.  Booker,  1  Exch.  416.  See 
Dimech  v.  Corlett,  12  Moore,  P.  C. 
199. 

2  Tarrabochia  v.  Hickie,  1  H.  &  N. 


183  ;  26  L.  J.  (Ex.)  26,  S.  C. 

•  Thompson  v.  Gillespey,  5  E.  ft  B. 
209;  24  L.  J.  (Q.  B.)  840,  S.  C. 

<  Per  Tindal,  C.  J.,  M 'Andrew  v. 
Adams,  1  Bing.  N.  C.  29,  88  ;  Mount  f. 
Larkins,  8  Bing.  108. 

•  Davis  v.  Garrett,  6  Bing.  716 ;  Free- 
man V.  Taylor,  8  Bing.  124. 

•  Dimech  v.  Corlett,  12  Moore,  P.  C. 
199  ;  Tarrabochia  v.  Hickie,  1  H.  &  K. 
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nnless  the  plea  also  show  that  the  purposes  of  the  charter- 
party  were  altogether  frustrated  by  the  delay.*    By  a  charter- 
party  of  the  20th  of  October,  it  was  agreed  that  the  defendant's 
ship  should  proceed  from  Portsmouth  to  St.  Michael's,  and 
there  receive  a  cargo  of  fruit  for  London,  the  thirty-five  running 
days  allowed  for  loading  and  unloading  to  commence  on  the 
1st  of  December  following,  and  if  the  vessel  did  not  arrive  at 
St.  Michael's  by  the  dlst  of  January,  the  freighter  to  be  at 
liberty  to  rescind  the  charter-party;  and  in  an  action  by  the 
freighter  for  delay,  it  was  held  that  the  defendant  was  bound  to 
have  proceeded  on  the  voyage  at  once,  and  was  not  at  liberty 
to  make  an  intermediate  voyage  for  his  own  purposes,  although 
notwithstanding  his  doing  so,  he  arrived  at  St.  Michael's  before 
the  dlst  of  January.'    On  the  contrary,  where  the  freighter 
under  a  charter-party  in  the  common  form  was  sued  for  refusing 
to  load  a  cargo,  and  he  pleaded  the  unreasonable  delay  of  the 
pkmtiff,  to  wit,  for  thirty -eight  days,  in  arriving  at  the  port  of 
loading,  in  consequence  of  voyages  made  in  the  meantime  for 
his  own  profit,  the  plea  was  held  bad  for  not  showing,  in  the 
absence  of  any  warranty,  an  entire  frustration  of  the  purposes 
of  the  charter-party  by  the  plaintiff's  delay.'    'The  obligatory 
operation  of  this  implied  stipulation  is  reciprocal.    If  a  ship- 
owner agrees  that  the  vessel  shall  proceed  with  all  convenient 
speed  fr'om  one  intermediate  port  to  another  which  is  to  be 
Darned  to  him  at  the  former,  the  freighter  impliedly  binds  him- 
self to  name  the  port  within  a  reasonable  time,  and  for  unrea- 
sonable delay  therein,  he  is  liable  to  an  action.* 

But  where  time  is  specified,  and  both  parties  contract  with 
regard  to  it,  whether  it  be  the  time  at  which  the  vessel  is  to  be 
leady  to  receive  cargo,^  or  the  day  of  sailing,  or  of  arrival 
outwards,  or  the  day  of  any  other  event  in  the  voyage,  the 
courts  hold  that  it  is  in  the  nature  of  a  condition  precedent  to 


183 ;  26,  L.  J.  (Ex.)  26,  S.  C;  and  see 
the  observations  of  Pollock,  C.  B.,  dis- 
senting from  Manle,  J.,  as  to  a  remark 
by  the  latter  in  Glaholm  v.  Hays,  2  M. 
A  Gr.  257. 

*  Clipsham  v.  Vertne,  5  Q.  B.  266. 

'  M 'Andrew  v.  Adams,  1  Bing.  N.  C. 
29. 

>  Clipsham  v.  Vertae,  5  Q.  B.  265. 


*  Woolley  V.  Reddelien,  5  M.  &  Gr. 
316.  See  Rae  v.  Hackett,  12  M.  &  W. 
724. 

»  Oliver  v.  Fielden,  4  Exch.  135. 
What  is  an  insufficient  plea  of  condition 
precedent  and  breach  thereof,  Wheeler 
V.  Bavidge,  9  Exch.  668  ;  23  L.  J.  (Ex.) 
221;  and  see  15  &  16  Vict   c.   76, 

57. 

T  2 
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the  rights  of  the  owner  under  the  rest  of  the  charter-party.* 
In  Glaholm  v.  Hayes^  the  charter-party  stipulated  in  the  com- 
mon form,  that  the  ship  being  tight  shall  proceed  to  — ,  and 

there  load and  thence  proceed  to  ,  and  deliver ;  and 

then  was  interposed  the  clause,  '*  the  vessel  to  sail  from  England 
on  or  before  the  4th  day  of  February."  Tindal,  C.  J.,  after 
pointing  to  the  position  and  different  nature  of  this  clause 
among  the  other  agreements,  and  to  the  purposes  of  the  market 
which  were  to  be  served  by  timely  performance,  said  :*  "  The 
present  case  appears  to  us  to  be  distinguishable  from  those 
cited  on  the  part  of  the  plaintiff,^  in  both  the  particulars  to 
which  we  adverted,  namely,  that  in  this  case  the  form  of  the 
stipulation  is  more  nearly  in  the  language  of  condition  than  in 
that  of  agreement,  whilst  in  the  cases  cited,  the  stipulation  is 
in  the  language  of  covenant  only ;  and  again,  that  in  this  case 
the  performance  of  the  stipulation  goes  more  to  the  very  root 
and  whole  consideration  of  the  contract.  And  indeed,  in  most 
or  all  of  those  cases,  the  objection  has  not  been  taken  until 
after  the  voyage  had  been  performed,  nor,  in  many  cases,  until 
after  the  goods  had  been  accepted,  so  that  it  is  manifest  the 
breach  of  the  agreement  of  which  the  defendant  complained, 
and  which  he  sought  to  set  up  as  non-performance  of  a  condi- 
tion precedent,  could  not  go  to  the  whole  of  the  consideration 
of  this  contract.  Such  was  the  case  of  Constable  v.  doherie^ 
where  the   shipowner  covenanted  that  his   ship  should  sail 


^  Per  Pollock,  C.  B.,  Tarrabochia  v, 
Hickie,  1  H.  &  N.  183;  26  L.  J.  (Ex.) 
26,  28,  S.  C.  Martin,  B.,  in  this  case, 
refers  to  the  opinion  of  Le  Blanc,  J.,  in 
Hall  V.  Cazenove,  4  East,  477,  who, 
with  Lawrence,  J.,  thought  the  stipula- 
tion to  sail  on  a  day  named  not  to  be  a 
condition  precedent  in  that  case,  ob- 
viously on  the  grounds  indicated  by 
Tindal,  C.  J.,  in  Glaholm  v.  Hays,  2 
M.  &  G.  257,  268,  cited  above;  the 
voyage  was  performed,  the  consideration, 
such  as  it  was,  had  been  accepted.  So, 
where  there  was  a  charter-party  for  the 
employment  of  a  ship  for  twelve  months 
and  a  stipulation  that  the  owner  woidd 
forthwith  at  his  expense  make  her  tight 
and  strong  &;c.,    and    afterwards    his 


neglect  to  do  so  was  set  up  as  a  condition 
precedent  to  freight  actually  earned,  but 
the  defence  failed,  for  the  freighter  had 
taken  the  vessel  into  his  service  and  had 
the  use  of  her,  Havelock  v.  Geddes,  10 
East,  555  ;  Olshen  v.  Drummond,  2 
Chit  705  ;  4  Doug.  856,  S.  C. 

«  Glaholm  v.  Hays,  2  M.  &  Gr.  257. 

8  Ibid.  268. 

<  Boone  «.  Eyre,  1  H.  BL  273  note  ; 
Constable  v.  Cloberie,  Palm.  847 ;  Free- 
man V,  Taylor,  8  Bing.  124 ;  Bommann 
V.  Tooke,  1  Camp.  377  ;  Hall  v.  Caze- 
nove, 4  East,  477  ;  Ritchie  v,  Atkinson, 
10  East,  295  ;  Davidson  v.  Gwynne,  12 
East,  881. 

*  Constable  v.  aoberie.  Palm.  347. 
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with  the  first  fair  wind;  the  case  of  Bommann  v.  TookCy 
where  the  covenant  was  that  the  ship  should  sail  with  the  first 
favonrable  wind ;  and  the  defence  in  which  was  set  up  against  a 
demand  for  the  freight  after  the  ship  had  performed  her  voyage, 
and  the  merchant  had  accepted  the  cargo;  so  likewise,  in 
Daoid$on  v.  Crwynne*  the  covenant  to  sail  with  the  first  convoy 
was  held  not  to  be  a  condition  precedent,  the  voyage  being  in 
fiact  performed ;  and  so  all  the  rest."  In  the  case  before  the 
court,  therefore,  as  the  shipowner  had  not  despatched  his 
vessel  on  or  before  the  4th  of  February,  it  was  held  that  he 
had  no  right  of  action  against  the  merchant  for  not  providing 
a  cargo. 

In  like  manner,  where  the  contract  was  to  provide  a  cargo 
at  Jamaica,  in  time  for  the  July  convoy,  provided  the  ship 
arrived  outwards,  and  was  ready  to  receive  it  by  the  25th  of 
June  ;*  and  again,  where  it  was  agreed  that  the  vessel  should 
sail  from  Madeira  to  Winnyaw,  in  South  Carolina,  and  that  the 
freighter  should  be  under  no  obligation  to  provide  a  cargo  if 
the  vessel  were  not  at  Winnyaw  by  the  4th  of  March;*  the 
stipulation  as  to  time  in  each  case  was  held  to  be  a  con- 
dition precedent,  and  breach  thereof,  unless  covered  by 
some  exception,  actually  stipulated  for  in  the  charter-party,' 
was  a  good  answer  to  an  action  for  non-performance  by  the 
merchant. 

Where  the  charterers  of  a  ship  for  a  voyage  from  Cadiz  to 
St.  Bias  de  California,  and  thence  to  Guayaquil,  to  take  in  a 
homeward  cargo,  caused  another  ship  to  be  chartered  on  their 
account,  to  go  out  in  ballast  and  bring  home  a  cargo  from 
Guayaquil,  with  a  proviso,  that  in  the  event  of  the  non-arrival 
of  the  first-mentioned  ship  at  Guayaquil,  then  the  second 
charter  should  be  void ;  and  the  first  ship  did  arrive  at  Guaya- 
quil, but  not  until  the  120  lie-days  under  the  second  charter 
had  expired,  and  the  second  ship  had  left  without  a  cargo ;  it 
was  held  that  "non-arrival"  meant  non-arrival  within  such 
time  as  might  answer  the  purposes  of  the  charter  of  the  second 

*  BonimAnn  v.  Tooke,  1  Camp.  877.       Sharp  v.  Gibbs,  1  H.  &  N.  801. 

'  Davidson  v.  Gwynne,  12  East,  381;  *  Shubrick  v,  Salmond,  8  Burr.  1687. 

Beffel  V.   Brocklebank  ;    (in  error)  4  '  See  Granger  v.  Dent,  M.  &  H.  475; 

Prtcc,  86.  Croockewit  v.  Fletcher,  1  H.  &  N.  893. 

*  Shadforth  v.  Higgin,  8  Camp.  385  ; 
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ship;  and  that  the  first  ship  not  having  arrived  in  time  to 
answer  those  purposes,  and  the  delay  not  being  attributable  to 
the  charterers,  the  charter  of  the  second  ship  was  void,  and  the 
charterers  were  not  bound  to  provide  a  homeward  cargo 
for  her.* 
**^^?m^!'^**      This  beincr  the  law  of  stipulations  as  to  time,  it  became 

would  satisfy  the  law. 

When  the  condition  is  ''  to  sail,"  the  result  of  all  the  cases 
is,  that  the  ship  by  quitting  her  moorings,  on  or  before  the  day 
named,  in  a  state  ready  for  sea,  with  the  bond  fde  intention  of 
prosecuting  the  voyage  specified  in  the  charter-party,  satisfies 
the  condition,  notwithstanding  her  progress  is  soon  after 
delayed  by  an  unforeseen  event.'  But  if  the  ship  is  not  ready 
for  sea  when  she  quits  her  moorings,  this  is  evidence  that  there 
was  no  such  bond  fde  intention,  and  the  courts  will  hold,  any 
appearances  to  the  contrary  notwithstanding,  that  she  had  not 
"sailed."'  A  vessel  that  had  received  her  full  cargo,  took 
advantage  of  the  spring  tide  to  leave  Sunderland  harbour  for 
the  roadstead,  where  she  was  soon  after  lost,  and  upon  an 
action  for  one-fourth  part  of  the  freight  agreed  to  be  advanced 
''  on  the  ship  having  sailed,"  it  was  held  that  the  owner  could 
not  recover ;  her  crew  was  still  incomplete  when  she  sailed  to 
the  roadstead,  the  master  and  mate  were  not  come  on  board, 
her  shrouds  and  cables  were  not  in  a  proper  condition  for  the 
voyage,  and  the  bills  of  lading  had  not  been  signed  for  the 
cargo ;  she  had  indeed  left  the  harbour  with  the  intention  of 
not  returning  thither,  but  she  had  anchored  for  the  purpose  of 
still  preparing  for  the  voyage/  So,  where  a  vessel  under 
warranty  to  sail  on  or  before  the  28th  of  October,  quitted 
Portneuf  on  the  26th,  with  a  fuU  cargo,  but  an  incomplete  crew, 
and  dropped  down  the  St.  Lawrence,  arriving  at  Quebec  on  the 
evening  of  the  28th,  and  only  obtained  her  clearances  and 

1  Soames  v,  Lonergan,  2  B.  &  C.  564.  514  ;  Thompson  v.  OiUespey,  5  S.  &  B. 

3  Per  Lord  Tenterden,  Pittegrew  v.  209;    24    L.   J.    (Q.    B.)  340,  S.    C; 

Pringle,  8  B.  &  Ad.  514,  520  ;  Thellus-  Hudson  v,  Bilton,  2  Jur.  N.  S.  784  ; 

son  V.  Fergasson,  1  Doug.  361 ;  Bond  v.  6  £.  &  B.  565,  S.  C. 

Nutt,  2  Cowp.  601 ;  Earle  v,  Harris,  *  Thompson  v,  Gillespey,  5  E.  &  B. 

1  Doug.  357.  209  ;  24  L.  J.  (Q.  B.)  340,  S.  C. 

3  Pittegrew  v,  Pringle,  3  B.  &  Ad. 
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completed  her  crew  on  the  following  day,  not  actually  leaving 
the  port  of  Quebec  till  the  3Qth,  it  was  held  that  she  had 
not  satisfied  the  condition/ 

Under  a  time-policy  on  The  CyclopSy  with  warranty  not  to 
sail  for  British  North  America  after  the  15th  of  August,  she 
was  with  much  labour  got  ready  for  sea  on  the  morning  of  that 
day ;  but  the  vessel  lay  at  the  time  in  Dublin  harbour  with  the 
wind  blowing  right  up  the  river,  and  the  master  must  have 
known  it  was  impossible  under  these  circumstances  to  get  to 
sea.    She  was,  however,  cleared  at  the  Custom  House,  and 
hauled  out  of  dock  the  same  day,  and  warped  down  the  river  till 
the  tide  ebbed  and  left  her  aground ;  the  day  following  she  was 
again  warped  down  the  river  as  far  as  that  was  possible ;  and 
on  the  17th  the  wind  had  shifted  and  she  put  to  sea.    Under 
these  circumstances,  the  Court  were  of  opinion  that  if  the 
master  was  proceeding  down  the  river,  not  merely  for  the  pur- 
pose of  complying  with  the  warranty,  but  also  with  the  bond 
fide  intention  of  placing  her  in  a  more  favourable  position  with 
regard  to  the  prosecution  of  her  voyage,  it  would  amount  to  a 
legal  satisfaction  of  the  warranty;  but  that  if  it  was  done 
solely  in  order  to  comply  with  the  letter  of  the  warranty,  it 
was  not  a  commencement  of  the  voyage  within  the  meaning  of 
the  policy ;  and  upon  that  question  of  intention,  being  a  matter 
of  fact,  the  case  was  sent  back  again  to  a  jury.' 

If  the  parties,  by  their  contract,  have  stipulated  with  regard 
to  an  impossible  day,  as  where  the  charter-party  is  by  deed 
and  is  delivered  subsequently  to  the  day  in  the  condition,  the 
covenant  is  nugatory  and  no  part  of  the  obligatory  contract 
between  the  parties.' 

When  the  condition  is  "  to  sail  from,"  or  "  depart,"  it  is  Port, 
held  that  the  ship  must  be  out  of  port  and  on  her  voyage, 
on  or  before  the  day  specified  ;^  but  although  the  limits  of  the 


'  Ridsdale  v,  Newnham,  4  Camp. 
Ill;  3  M.  &  Sel.  456,  S.  C. 

'  Cocbiune  v.  Fisher,  2  Cr.  &  M. 
Wl;  (in  error)  1  Cr.  M.  &  R.  809. 

'  HaU  «.  Cazenove,  4  East,  477 ;  as 
to  the  opinions  expressed  by  Lawrence, 
Jm  and  Le  Blanc,  J.,  about  the  stipa- 
lation  as  a  condition  precedent,  see 
<tAte,  p.  324,  n.  \  and  the  judgment  of 


Tindal,   C.  J.,   in  Glaholm  v.   Hays, 
2  M.  &  Or.  257,  anU,  p.  824. 

*  Per  Lord  Ellenborough,  Moir  v. 
Royal  Exchange  Assur.  CJo.,  4  Camp. 
84 ;  8  M.  &  Sel.  461,  S.  C;  Id,  v.  Id,, 
6  Taunt.  240 ;  Pittegrew  v,  Pringle, 
8  B.  &  Ad.  614  ;  Lang  v,  Anderdon, 
S  B.  &  C.  495  ;  and  see  Graham  v. 
Barras,  5  B.  &  Ad.  1011. 
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"  port "  in  such  a  case  may  be  determined  by  evidence  of  usage/ 
yet  in  the  absence  of  qualifying  words,  that  term  is  never 
received  as  comprehending,  in  such  a  connection,  all  that  is 
subject  to  one  custom  house  or  one  port  jurisdiction,  but 
rather  as  being  synonymous  with  "place''  and  identical  in 
meaning.' 

Under  a  charter-party,  however,  in  which  it  was  agreed  to 
advance  three-fourths  of  the  freight  "  on  the  ship's  final  sailing 
from  the  port "  of  Cardiff,  and  the  vessel  after,  receiving  a  fall 
cargo  in  the  docks  cleared  out,  all  ready  for  sea,  and  passed 
into  a  ship  canal  between  high  and  low  water  mark,  where  she 
was  still  subject  to  local  regulations  and  the  authority  of  the 
harbour  master  of  Cardiff,  and  where  she  became  a  wreck,  it 
was  held  that  the  condition  of  the  shipowner's  title  to  the 
advance  freight  had  not  been  satisfied.' 

Where  the  charter-party  was  that  the  ship  should  **  sail  and 
proceed  from  Amsterdam  with  aU  convenient  speed  for 
Liverpool,  to  leave  Amsterdam  not  later  than  all  March,"  it 
was  held  that  the  only  warranty  created  by  these  words  applied 
to  leaving  Amsterdam,  and  that  the  ship  had  complied  there- 
with by  quitting  the  docks  at  Amsterdam  on  the  dOth  of 
March  with  a  small  part  of  her  ballast  on  board,  and  proceed- 
ing by  the  North  Holland  Canal  to  Alkmaar  on  the  3 1st, 
where  she  completed  ballasting  and  sailed  for  Liverpool  on  the 
3rd  of  AprH.* 
Naming  Port  of  It  is  frequently  the  case  that  the  port  of  discharge  for  s 
"^  ^'^^  return  voyage  remains  to  be  afterwards  determined  by  letter, 

awaiting  the  arrival  of  the  ship  at  some  of  the  outports  of  the 
home  country.  The  terminus  of  the  outward  voyage,  however, 
must  be  named  before  sailing ;  it  is  a  condition  precedent  to 
the  commencement  of  the  voyage  ;  and  the  owner  may  refuse 
to  receive  a  supercargo  on  board,  who  is  afterwards  to  indicate 
it,  unless  that  be  a  stipulation  of  the  charter-party.'  But  if 
the  ship  is  sent  to  other  ports  than  that  which  is  indicated  in 

*  Lang  V,  Anderdon,  8  B.  fc  C.  495 ;     23  L  J.  (Ex.)  169,  S.  C. 

and  see  Graham  v,  Bairas,  5  B.  &  Ad.  *  Van  Baggen  v.   Baines,  23  L.  J. 

1011.  (Ex.)  218;  9  Exch.  628,  S.  C. 

«  Per  Patteson,  J.,  Brown©.  Tayleur,  *  Rae  v.  Hackett,  12  M.  k  "W.  724. 

4  A.  &  E.  241,  248.  See  Woolley  v.  Reddelien,  5  M.  &  Gr. 

*  Roelandts  v.  Harriaon,  9  Exch.  444;  316. 
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order  to  complete  her  cargo,  the  additional  expense  falls  on  the 
freighter ;  and  if  the  port  of  lading  was  so  indefinitely  indicated 
that  there  is  a  doubt  which  or  how  many  places  were  compre- 
hended, the  question  will  be  submitted  to  a  jury.^ 

It  has  been  held  that  the  stipulation  to  proceed  to  such  a  To  proceed  to  or 
place,  or  as  near  thereto  as  the  vessel  can  safely  get,  neces-  **  "^*^  thereto. 
sarily  comprehends  her  safety  also  in  coming  away  when 
loaded,  and  justifies  the  vessel  in  crossing  the  bar  at  the 
harbour  entrance  with  what  cargo  she  can  carry  in  doing  so, 
and  lying-to  outside  for  the  rest  of  her  lading.*  But  a  vessel 
under  charter  to  go  to  Galatz,  is  not  justified  by  this  provision 
in  proceeding  to  Odessa  instead,  notwithstanding  the  water  on 
the  bar  at  the  mouth  of  the  Danube  had  been  too  low  for  many 
weeks  to  allow  her  to  cross.* 

By  a  stipulation  to  this  efiect — ^the  vessel  to  be  consigned  Conngnee  of 
to  charterer's  agent  at  the  port  of  discharge  or  loading,  free  of  ^ 
commission,  the  charterer  is  bound  to  name  his  agent  there, 
and  the  shipowner  to  put  the  vessel  into  his  hands  on  her 
arrival,  but  the  agent's  services  for  the  ship  when  of  the  usual 
description  are  at  the  expense  of  the  charterer ;  otherwise,  in 
the  absence  of  any  such  clause  the  shipowner  may  employ  his 
own  consignee  of  the  ship,  at  his  own  cost.* 

Other  stipulations  invariably  found  in  this  instrument,  such 
as  those  binding  the  parties  respectively  to  provide  and  receive 
cargo,  specifying  the  number  of  lie-days,  limiting  the  claim 
for  demurrage,  and  ascertaining  the  amoimt  or  rate  of  freight, 
and  the  time  at  which  it  is  payable,  fall  into  other  divisions  of 
this  work,  and  will  be  considered  in  their  order. 


The  owner  may  indeed,  and  sometimes  does,  by  special  vitvbval  stipu- 
lations IH 

C1IAETXR-PAETT» 


clauses  make  himself  still  further  liable,  rendering  himself 


answerable  in  the  case  of  accidents  or  misfortunes  which  other- 
wise would  fiimish  him  with  an  excuse.  Thus,  in  the  case  of 
a  charter-party  made  with  the  commissioners  of  the  transport 


'  Brown  v.  JohnBon,  Car.  k  M.  440.  freight,  Russell  v.  Griffith,  MS.  coram 

»  Shield  V.  Wilkins,  5  Exch.  304.  Erie,  C.  J.,  GuildhaU  Sitt.  post  T.  T. 

»  Schilizzi  v.  Dcrry,  4  K  &  B.  878  ;  I860  ;  see  Phillips  v.  Briard,  1 H.  &  K 

24  L  J.  (Q.  B.)  198,  S.  C.  21  ;  25  L.  J.  (Ex.)  238. 
*  Of  one  or  two  per  cent,   on  the 
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delay,  when, 
liable  for. 
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within  the  Char- 
ter-party by 
accidental 
destruction. 


Election  of  Port 
determined  by 
Bill  of  Lading. 


office,  by  which  the  owner  covenanted  that  the  ship  should  be 
manned  with  a  specific  number  of  men  in  proportion  to  her 
bulk,  and  that  the  whole  number  should  be  constantly  on 
board,  with  a  proviso  that  the  commissioners  should  be  at 
liberty  to  mulct  and  make  such  abatement  out  of  the  ship^s 
pay,  as  they  should  think  reasonable,  **  upon  the  loss  of  tiine» 
breach  of  orders,  or  neglect  of  duty  by  the  master,  or  from  the 
ship's  inability  to  execute  or  proceed  on  the  service  on  which 
she  might  be  employed,  being  made  appear,"  it  was  held  that 
the  commissioners  had  a  right  to  make  an  abatement  in  con- 
sequence of  a  service  on  which  the  ship  was  ordered  at  Quebec 
having  been  delayed  for  a  considerable  time  from  want  of 
mariners,  owing  to  the  death  of  some  of  the  crew  by  small-pox, 
and  the  desertion  of  others  through  fear  of  the  distemper,  and 
the  impossibility  of  procuring  fresh  hands  in  time.* 

In  a  charter-party  for  a  period  of  time  at  a  certain  monthly 
freight,  to  be  paid  at  particular  times  therein  mentioned,  it  was 
stipulated  that  the  vessel  should  be  navigated  by  fifty  persons, 
and  such  further  number,  not  exceeding  100,  as  the  merchant 
should  require,  and  that  he  should  make  an  allowance  to  the 
owner,  for  the  expense  of  the  men  beyond  fifty,  two  calendar 
months  allowance  for  such  men  to  be  added  to  the  first 
payment  of  freight,  but  the  residue  of  such  allowance  not  to  be 
paid  until  the  ship's  discharge  or  return  from  the  first  intended 
voyage.  An  additional  number  of  men  was  employed  at  the 
merchant's  request,  and  after  the  ship  had  been  in  his  service 
for  about  ten  months  she  was  accidentally  burnt  in  the  West 
Indies.  The  merchant  contended  that  he  was  not  bound  to 
pay  the  allowance  for  more  than  the  first  two  months,  but  the 
Court  held  the  loss  of  the  ship  to  be  a  discharge  from  his 
employment  within  the  meaning  of  this  contract,  and  he  was 
compelled  to  pay  the  allowance  up  to  the  time  of  the  loss.' 

By  another  charter-party  it  was  agreed  that  the  ship  should 
be  at  the  disposal  and  direction  of  the  merchant,  that  the 
master  should  receive  a  cargo  at  London  and  proceed  there- 
with to  any  port  or  ports  in  Spain  and  Portugal,  or  either  as 
he  should  be  ordered  by  the  merchants,  and  there  deUver  the 


1  Beatson  v.  Schank,  3  East,  233.  *  Havelock  v,  Geddea,  10  East,  555. 
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cargo  agreeably  to  the  bills  of  lading;  the  merchant  loaded 
the  ship  for  Lisbon,  and  the  master  signed  bills  of  lading  for 
deliyery  there ;  and  it  was  held  that  the  merchant  could  not 
then  change  the  destination  and  send  the  ship  to  Gibraltar 
without  giving  up  the  bills  of  lading  to  the  master,  or  at  least 
offering  a  sufBcient  indemnity  €igainst  any  claims  that  might 
be  made  upon  him  by  the  holders  thereof.* 


MISSIBLK. 


The  general  rule,  which  our  courts  of  law  have  adopted  in  whrn  evidekcb 
the  construction  of  this  as  well  as  other  mercantile  instruments, 
is,  that  the  construction  should  be  liberal,  agreeable  to  the 
real  intention  of  the  parties,  and  conformable  to  the  usage  of 
trade  in  general,  or  of  the  particular  trade'  to  which  the 
contract  relates. 

''The  principle  on  which  evidence  of  usage  is  admissible 
for  such  a  purpose  is,  that  the  parties  have  not  set  down  on 
paper  the  whole  of  their  contract  in  all  its  terms,  but  those 
only  which  were  necessary  to  be  determined  in  the  particular 
case  by  specific  agreement,  and  which  of  course  might  vary 
infinitely;  leaving  to  implication  and  tacit  understanding  all 
those  general  and  unvarying  incidents  which  a  imiform  usage 
would  annex,  and  according  to  which  they  must  in  reason  be 
imderstood  to  contract,  unless  they  expressly  exclude  them."^ 
Accordingly  where  a  person  had  engaged  a  passage  for  himself 
to  the  East  Indies,  by  a  vessel  advertised  to  sail  on  a  particular 
day,  but  afterwards  refused  to  go  with  her  because  she  did  not 
sail  on  the  day  fixed,  the  owner,  as  time  was  not  of  the  essence 
of  the  contract,  nor  the  delay  unreasonable,  recovered  half  the 
passage  money,  upon  evidence  of  a  usage  between  the  two  ports 
in  such  cases  to  forfeit  that  sum/  Such  evidence  has  been 
admitted  to  show  that  ''  month  "  in  a  charter-party  means  a 
calendar  month;'  to  explain  what  was  intended  by  the  phrase 


'  Davidson  v.  Gwyime,  12  East,  881. 
Sea  Tindall  v.  Taylor,  4  E.  &  B.  219. 

'  Lord  Holt,  in  Letlialier*s  case,  2 
Salk.  44S,  dissents  from  the  latter 
member  of  the  rale,  bnt  npon  a  ground 
that  leaves  the  rule  intact ;  particular 
usage  not  being  of  the  general  custom 
of  merchants  forms  no  part  of  the 
meFcantile  law,  and  yet  may  be   an 


accepted  term  between  two  persons  who 
fix  what  is  undetermined  by  their  con- 
tract with  regard  to  the  particular  trade 
wherein  the  usage  prevails. 

•  Per  Lord  Campbell,  C.  J.,  Humfirey 
17.  Dale,  26  L.  J.  (Q.  B.)  137,  UO. 

<  Yates  V,  Duff,  6  C.  &  P.  369. 

*  Jolly  V,  Young,  1  Esp.  186. 
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"in  regular  turns  of  loading,*''  "  in  turn  to  deliver,"*  "  cotton 
in  bales"*  and  that  cotton  "  to  be  calculated  at  fifty  cubic  feet 
per  ton,"  was,  according  to  usage,  bulked  after  coming  from  the 
screw  at  Bombay,  and  again  when  unloaded  before  delivery/ 

In  fact  '^  evidence  of  usage  has  been  admitted  as  to  contracts 
relating  to  transactions  of  commerce,  trade,  farming,  or  other 
business,  for  the  purpose  of  defining  what  would  otherwise  be 
indefinite,  or  to  interpret  a  peculiar  term,  or  to  explain  what 
was  obscure,  or  to  ascertain  what  was  equivocal,  or  to  annex  par- 
ticulars and  incidents,  which,  although  not  mentioned  in  the 
contracts,  were  connected  with  them  or  with  the  relations 
growing  out  of  them,  and  the  evidence  in  such  cases  is  admitted 
with  the  view  of  giving  effect  as  far  as  can  be  done  to  the 
presumed  intention  of  the  parties."* 

Such  being  the  principle  and  the  rule,  the  condition  of 
admissibility  thereunder  is  that  such  evidence  do  not  contra- 
dict the  tenor  of  the  written  contract.*  The  following  ap- 
pears to  be  a  case  which  almost  crosses  the  line  between  rule 
and  condition. 

At  the  trial  before  Lord  Kenyon  of  an  action  on  a  charter- 
party,  by  which  it  was  stipulated  that  the  merchant  should 
have  the  exclusive  use  of  the  ship  outwards,  and  the  exclusive 
privilege  of  the  cabin,  the  master  not  being  allowed  to  take 
passengers,  the  defendants  insisted  that  imder  a  charter- 
party  so  worded,  it  was  the  constant  usage  of  trade  to  allow 
the  master  to  take  out  a  few  articles  for  private  traffic ;  his 
lordship  suffered  evidence  to  be  given  to  prove  this  usage, 
observing,  that  although  priTnd  facie  the  deed  excluded  the 


>  Ijeideman  v.  Sclmltz,  14  C.  B.  88. 

•  Robertson  v.  Jackson,  2  C.  B.  412. 
»  Taylor  v.  Briggs,  2  C.  &  P.  525. 

*  Bottomley  v.  Forbes,  5  Bing.  N.  C. 
121  ;  Benson  v.  Schneider,  1  Moore,  21 ; 
and  see,  on  the  general  question  of  the 
admissibility  of  usage,  Cuthbert  v. 
dimming,  11  Exch.  405. 

»  2  Phillips'  Evid.  415,  referred  toby 
Lord  Campbell,  C.  J.,  Humfrey  r.  Dale, 
26  L.  J.  (Q.  B.)  137,  140  ;  see  per  Id. 
Hall  V.  Janson,  4  £.  &  B.  504  ;  per 
Lord  Lyndhurst,  Blackett  v.  Royal 
Exch.  Asfiur.  Co.,  2  Cr.  &  J.  244 ;  per 


Lord  Ellenborough,  Da  Costa  v.  Ed- 
mund, 4  Camp.  143 ;  per  Lord  Mans- 
field, Noble  V.  Eennoway,  2  Doug.  518  ; 
per  Id.  Pellyv.  Royal  Exch.  Assnr.  Co., 
1  Burr.  841  ;  per  Lord  Eldon,  Anderson 
V.  Pitcher,  2  B.  &  P.  164. 

*  Per  Lord  Campbell,  C.  J.,  Humfrey 
V.  Dale,  26  L.  J.  (Q.  B.)  137,  141  ;  per 
Id.  Hall  V.  Janson,  4  E.  &  B.  504 ; 
Phillips  V.  Briard,  1  H.  &  N.  21  ;  25 
L.  J.  (Ex.)  233  ;  per  Lord  Lyndhurst, 
Blackett  v.  Royal  Exch.  Assur.  Co.,  2 
Cr.  &  J.  244. 
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privilege,  he  thoagbt  it  might  be  explained  by  nniform  and 
constant  usage,  as  that  would  amount  to  a  tacit  exception  out 
of  the  deed.* 

But  in  the  case  of  a  charter-party,  under  which  forty-one 

nmning  days  were  to  be  allowed  to  wait  at  Portsmouth  for 

couYoy,  and  to  discharge  the  cargo  at  Barcelona,  and  for  all 

the  time  beyond  the  forty-one  days  thirteen  shillings  per  ton 

were  to  be  allowed  for  demurrage ;  Lord  Eenyon  held  that  the 

demurrage  was  only  payable  for  delay  beyond  the  forty-one 

days  in  waiting  for  convoy  at  Portsmouth,  and  in  discharging 

the  cargo  at  Barcelona,  and  not  for  delays  in  waiting  for  convoy 

at  Falmouth,  to   which  place  the   ship  was  ordered  by  the 

admiral's   secretary,  or  at  Gibraltar  Bay,  where  she  waited 

twelve  days  for  convoy  to  proceed  to  Barcelona.'    In  this  case 

where  Portsmouth  stood  expressed,  it  was  impossible  to  find 

Fahnouth  and  Gibraltar  Bay  implied  instead ;  that  would  be 

making  a  new  contract,  imder  pretence  of  construing  a  contract 

already  made. 

The  result  might  have  been  different  had  no  place  whatever 
Wn  named  for  joining  convoy.  In  an  action  on  a  policy  of 
insurance  upon  a  ship  at  London,  bound  to  the  East  Indies, 
warranted  to  depart  with  convoy,  the  declaration  showed  that 
the  ship  went  from  London  to  the  Downs,  and  from  thence 
with  convoy,  and  was  lost,  and  it  was  objected,  that  this  was  a 
departure  without  convoy;  but,  per  curiam,  the  clause  of 
warranty  to  depart  with  convoy,  must  be  construed  according 
to  the  usage  among  merchants,  t.^.,  from  such  place  where 
eonvoys  are  to  be  had,  as  the  Downs,  &c. ;  and  the  plaintiff 
had  judgment* 
If  the  parties  in  their  contract  have  so  expressed  themselves 


*  Donaldson  and  Another  v.  Forster 
and  Others,  Guildhall  Sittings,  p.  Mich. 
Tenn,  29  Geo.  3.  Upon  the  evidence 
lus  Lordship  thought  the  nsage  -was 
proved,  and  eleven  of  the  jurymen 
wished  to  find  a  verdict  accordingly,  but 
the  twelfth  insisting  that  he  could  not 
conform  to  the  general  opinion,  as  this 
was  a  positive  contract,  a  juror  was 
withdrawn  by  consent,  and  no  verdict 
ptonoonced  in  the  cause.    On  the  point 


of  private  trading  by  the  master,  the 
Master  of  the  Eolls  was  of  opinion  that 
such  a  custom  could  not  be  maintained, 
Gardners.  M'Cutcheon,  4  Beav.  534. 

>  Marshall  v.  Be  La  Torre,  1  Esp. 
N.  P.  367. 

'  Lethulier's  case,  2  Salk.  443,  Lord 
Holt  dissejUienU ;  but  the  case  is  re- 
ferred to  with  approval  by  Williams,  J., 
Shore  v.  Wilson,  9  CI  &  F.  548. 
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Printed  and 
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as  to  exclude  the  usage,  any  evidence  thereof  is  inadmissible, 
as  the  effect  of  that  would  be  to  contradict  the  manifest  inten- 
tion of  the  parties  and  the  tenor  of  the  written  contract.^ 

The  terms  of  a  contract  under  seal  cannot  be  varied  or  dis- 
pensed with  by  a  parol  agreement.  But  if  such  a  contract  be 
to  take  effect  from  a  particular  time,  a  contract  relating  to  an 
earlier  period  of  time  will  not  be  a  variation  or  dispensation  of 
the  other,  and  may  be  good  and  binding  notwithstanding. 
Thus,  where  a  ship,  by  charter-party  under  seal,  was  let  at  a 
certain  rate  per  month,  to  commence  and  be  computed  from 
the  day  of  her  departure  from  Gravesend,  and  was  to  take  in 
her  cargo  at  a  port  in  the  Channel,  and  sail  therewith  on  the 
intended  voyage ;  a  subsequent  verbal  agreement  for  loading 
the  ship  in  the  Thames  and  commencing  the  payment  from  the 
day  of  her  clearing  out  at  the  Custom  House,  was  held  to  be 
binding,  and  the  merchant  was  compelled  to  pay  for  the 
interval  between  clearing  out  and  sailing  from  Gravesend.' 

In  a  case  upon  the  common  printed  form  of  charter-party, 
an  attempt  was  made  to  attribute  greater  effect  to  the  written 
than  to  the  printed  words  of  the  instrument,  according  to  an 
established  usage  among  merchants,  and  now  a  recognised  rule 
of  the  courts,'  with  regard  to  policies  of  insurance  in  the  com- 
mon form,  but  the  Court  held  it  to  be  inapplicable  to  a  charter- 
party,  there  being  no  usage  among  merchants  that  would 
require  a  departure^  in  respect  of  this  instrument,  from  the 
ordinary  rules  of  construction  applicable  to  all  instruments.'^ 


PKNAL  0LAD8B. 


It  is  usual  for  the  parties  to  these  contracts  to  bind  them* 
selves  and  their  personal  representatives  respectively,  the  ship 
and  freight  on  the  one  hand,  and  the  cargo  to  be  laden  on  the 
other,  in  a  pecuniary  penalty,  for  the  true  performance  of  their 
respective  covenants.  This  is  commonly  done  by  a  clause  at 
the  end  of  the  instrument.  Such  a  clause,  however,  is  not  the 
absolute  limit  of  damages  on  either  side.  The  party  may,  if 
he  thinks  fit,  ground  his  action  on  the  other  clauses  or 
covenants,  and  recover  damages  beyond  the  amount  of  the 


»  Lewis  V.  Marshall,  7  M.  &  Gr.  729.      Robertson  v,  French,  4  East^  180,  186. 
2  White  V.  Parkin,  12  East,  678.  *  Alsager  v.   St   Katherine's  Dock 

»  Per    Lord    EUenborough,    C.    J.,      Ck).,  14  M.  &  W.  794. 
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penalty,  should  they,  in  justice,  he  found  to  exceed  it  ;*  hut  if 
be  sue  on  the  penal  clause,  he  cannot  recover  more  than  the 
damage  actually  sustained,  or  even  so  much  if  the  penalty 
be  less. 

But  although  the  ship  and  freight  are  in  terms  bound  for 
performance  of  the  covenants  on  the  part  of  the  owners  or 
master,  conformably  to  the  principles  of  the  maritime  law, 
there  appears  to  be  no  mode  of  obtaining  in  this  country  the 
benefit  of  that  security. 

It  seems  also,  that  the  operation  of  such  a  clause  as  a  lien 
on  the  cargo  must  be  restrained  to  enforcing  the  payment  or 
security  of  sums  capable  of  being  ascertained  by  computation, 
and  which  are^  according  to  the  terms  of  the  instrument, 
properly  payable  in  some  form  on  the  delivery  of  the  goods,* 
and  that  it  is  not  to  be  applied  to  the  breach  of  a  covenant 
which  gives  an  action  for  unliquidated  damages.  It  has  been 
held  that  the  master  could  not  detain  the  cargo  for  the  breach 
of  a  covenant  to  famish  a  full  lading,  nor  for  demurrage,  in  a 
case  where  the  charter-party  did  not  contain  this  clause,  and 
nothing  was  said  in  argument  as  to  the  omission  of  it.* 


When  a  vessel  is  put  up  as  a  general  ship  for  a  particular  ArrREioBTMEHT 
voyage,  she  is  intended  for  a  miscellaneous  cargo  composed  of  ladiuq. 
the  goods  of  any  person  that  chooses  to  send ;  and  whether  it 
be  the  owners  or  charterers  that  thus  dispose  of  the  vessel,  the 
contract  of  affireightment  actually  made  is  usually  with  the 
master ;  but  both  he  and  they  are,  in  consideration  of  law, 
separately  bound  to  the  performance  of  it. 

This  contract,  however,  is  seldom  reduced  into  writing,  or  Contract  by 
even  orally  stipulated.  More  frequently  it  is  to  be  implied 
from  the  shipment  of  the  goods,  and  a  variety  of  circumstances 
attending  thereon.  There  is  an  advertisement  in  the  news- 
papers, or  an  announcement  at  Lloyd's,  or  by  handbills,  of  the 
vessel  as  a  general  ship,  laid  on  at  such  a  port  for  such  another 
port,  stating  her  name  and  description,  her  burthen,  and  in 

I  HtfriBon  9.  Wright,  IS  East,  843.  *  Philips  v.  Rodie,  in  B.  R.  Euter  T. 

'  Per    Loid    Campbell,   Tiudall  v.      1812. 
Taylor,  24  L.  J.  (Q.  B.)  12,  15. 
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times  of  war  her  force,  and  whether  she  is  to  sail  with 
convoy.  Particulars  are  personally  learned  from  those  who 
are  authorised  to  supply  them.  There  is  then  a  bailment  of 
goods  to  the  master  of  the  ship,  and,  in  the  absence  of  any 
express  contract,  the  rights  and  liabilities  of  shipper  and  owner 
are  founded  upon  the  contract  implied  in  the  bailment,  modified, 
it  may  be,  by  these  oral  particulars,  and  those  printed  repre- 
sentations and  warranties. 

The  charterer  of  a  vessel  put  her  up  as  a  general  ship  at 
Lloyd's,  with  notice  that  she  would  sail  with  convoy,  and  the 
plaintiffs  having  put  goods  on  board,  obtained  policies  of 
insurance  on  them,  with  warranty  to  that  effect;  the  ship, 
however,  sailed  without  convoy,  the  preliminaries  of  peace 
having  been  gazetted  in  the  meantime,  and  was  lost  the  day 
after ;  but  this  particular  of  the  notice  at  Lloyd's  was  held  to 
be  a  warranty,  and  the  plaintiffs  recovered  for  loss  of  their 
insurance  against  the  charterer.'  Li  a  similar  case,  Lord 
Kenyon  held  the  owners  bound,  although  there  was  no 
evidence  of  their  having  authorised  or  assented  to  the  inser* 
tion  of  the  clause,'  and  although  it  did  not  appear  in  the  bill 
of  lading.* 

The  seaworthiness  of  the  ship  is  an  implied  stipulation  in 
every  contract  of  this  nature,  and  for  breach  thereof  and  injury 
sustained  in  consequence,  an  action  by  the  shipper  will  lie 
against  the  charterer  to  recover  damages ;  which  the  charterer 
may  have  a  right  to  recover  over  against  the  owner,  together  with 


'  PhilUps  V,  Baillie,  8  Doug.  874. 

*  Rinquist  v.  Ditchell,  post,  M.  T.  40 
Geo.  8,  at  Guildhall ;  briefly  stated  by 
Gibbs,  0.  J.,  in  Sanderson  v.  Busher, 
4  Camp.  64,  in  order  to  correct  the 
mistaken  supposition  that  there  was 
otherwise  any  express  warranty  in  the 
case  ;  reported  imperfectly,  8  Esp.  64  ; 
see  Christin  v.  Ditchell,  Peake  Add. 
Cases,  141.  The  learned  reporter  ap- 
pears by  his  note  to  4  Camp.  54,  not  to 
understand  Gibbs,  C.  J.,  as  intending 
to  deny  that  the  warranty  to  sail  with 
convoy  appeared  also  in  the  bill  of 
lading,  although  his  language  is  large 
enough  to  convey  that  meaning.  The 
learned  reporter  says  that  such  a  case 


was  still  undetermined,  and  refers  to 
the  undecided  case  of  Snell  v.  Manyatt, 
B.  R.  Mich.  T.  48  Geo.  8,  stated  by 
Abbott,  4  ed.  Add.  p.  644,  where  the 
Court  on  granting  a  new  trial  direct 
counsel's  attention  to  what  may  be  the 
meaning  of  such  a  clause  in  the  adver- 
tisement only,  and  what  would  be  the 
effect  of  the  bill  of  lading  which  made 
no  mention  of  it. 

*  Said  to  be  so  understood  among 
merchants  by  the  jury  in  the  case  of 
Rinquist  v.  Ditchell,  Abbott;  and  as 
that  case  is  reported  in  3  Esp.  64,  Lord 
Eenyon  founds  his  decision  against  the 
owners  wholly  on  the  appearance  of 
this  clause  in  the  public  advertisement; 
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the  necessary  costs  of  defending  the  prior  action,  the  owner  at 
the  time  having  had  notice  of  it,  and  declining  to  interfere.* 

The  owner  of  a   general   ship   is  pnmd  facie  a  common  Owner  of  general 
carrier  for  hire,  and  for  loss  or  damage  of  goods  carried  by  Carrier. 
him  he  is  liable  in  the.  nature  of  an  insurer,  unless  that  liability 
is  modified  by  the  contents  of  the  bill  of  lading.*    We  proceed 
therefore  to  the  consideration  of  that  instrument,  its  nature 
and  operation  in  law. 

Upon  the  shipment  of  goods  for  conveyance  on  payment  of  Bill  of  Lading, 
freight,  whether  the  contract  of  affreightment  be  by  charter-  ceipu. 
party  or  without  it,  bills  of  lading  are  to  be  signed  by  the 
master.  The  custom  is,  upon  the  goods  being  sent  on  board, 
for  the  master,  or  person  acting  for  him,  to  give  a  receipt,  and 
afterwards  for  the  master,  on  the  receipts  being  given  up  to 
him,  to  sign  two,  three,  or  even  more  parts  of  a  bill  of  lading 
for  the  goods  of  each  freighter.  One  part  is  sent  with  the 
ship,  one  by  post  to  the  consignee  or  vendee,  a  third  perhaps 
to  an  agent  or  factor  of  the  shipper  in  the  same  country  with 
the  vendee,  and  a  fourth  the  shipper  retains  for  his  own  use.' 

Of  this  document  the  following  is  the  form  in  blank  at  ^^ital  form  of 

_       .  BILL  OF  LADIKQ. 

present  commonly  m  use  : — 


^Qflfi^Btu  in  good  Order  and  well  conditioned  by 
in  and  Upon  the  good  Skip  called  the 
whereof  is  Master  for  this  present  Voyage 
and  now  riding  at  Anchor  in  the 


and  hoxmd  for 


l/eing  marked  and  numbered  as  in  the  Margin^  and  are  to  be  delivered  in 
the  like  good  Order  and  well  conditioned  at  tlie  aforesaid  Port  of 

{the  Act  of  God,  tlie  Queen's  Enemie.%  Fire,  and  all 
and  every  other  Dangers  and  Accidents  of  the  Seas,  Rivers,  and  Navigation 


>  Blythe  v.  Smitli,  5  M.  &  Gr.  405. 

'  Per  Lord  Holt,  Coggs  v.  Bernard, 
2  la.  Raym.  909,  918  ;  Dale  v.  Hall, 
1  Wils.  281  ;  Laveroni  r.  Dniry,  8 
Exch.  166  ;  22  L.  J.  (Ex.)  2  ;  GiUespy 
«.  Thompson,  2  Jur.  N.  S.  7>2  n. 

'  In  Lickbarro\T  v.  Mason,  2  T.  R. 
63,  72,  some  demur  to  there  being  four 
parts  of  the  bill  of  lading  and  not  three 
only,   is  made  by  Buller,  J.,  but  I  am 


not  aware  that  law  or  custom  has  defi- 
nitely fixed  a  particular  number. 

By  the  French  Ord.  liv.  3,  t.  2,  art.  3 
— 4  Pardess.  360,  three  parts  are  to  be 
signed  ;  by  the  Code  de  Com.  art.  282, 
there  are  to  be  four  parts  at  least,  ari 
mains;  one  for  the  shippers,  one  for  him 
to  whom  the  cargo  is  deliverable,  one 
for  the  master,  and  one  for  the  owner, 
Tarmateur  du  hdtiment. 
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of  whatever  nature  and  hind  soever  excepted  unto 

or  to        Assigns  Freight  for  the  said  Goods  * 

1/rith  primage  and  average  accustomed,  gtr  SffHtttM  whereof  the  Master 
or  Purser  of  tlie  said  Ship  hath  affirmed  to  BUh  of  Lading  all  of 

this  tenor  and  date,  the  one  of  which  .  BUh  being  accomplished 

the  other  to  stand  void. 

Dated  in 

In  the  case  of  ships  homeward  bound  from  Hie  West  India 
islands,  that  send  their  boats  to  fetch  the  cargo  from  the 
shore,  there  is  introduced  a  saving  out  of  this  exception  "  of 
risk  of  boats,  so  far  as  ships  are  liable  thereto."  And  in  that 
case  the  whole  clause  is  as  follows :  "  The  act  of  God,  the 
King's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature 
and  kind  soever,  save  risk  of  boats,  so  far  as  ships  are  liable 
thereto,  excepted." 
Stomp.  A  bill  of  lading  for  goods,   merchandise,  or  effects  to  be 

exported  or  carried  coastwise,  is  liable  to  a  stamp  duty  of 
sixpence.'  It  cannot  be  stamped  after  being  executed  or 
signed,  and  any  one  who  makes  or  signs  a  bill  of  lading  not 
duly  stamped,  forfeits  60Z.' 


— BYIDXROE  OF 
A  BAILMENT. 


BTLL  OP  LADING.       Tlils  instrumcut  is  evidence  of  a  contract  safely  to  carry 

the  goods,  whereof  bailment  is  acknowledged,  and  to  deliver 
the  same  at  the  destined  port  to  the  person  or  his  assigns,  and 
upon  the  terms  therein  mentioned.* 

It  is  not  to  be  confounded  with  the  receipt  already  spoken 
of;  that  is  more  commonly  signed  by  the  mate,  but  even  so,  it 
is  nevertheless  binding  on  the  owners ;  and  for  that  reason 
bills  of  lading  in  respect  of  the  same  goods  should  never  be 
given  except  in  exchange  for  the  receipts.* 

1  Stipulations  for  demurrage  are  some-  1  T.  R.  205;  216;  per  Bramwell,   B., 

times  inserted  here,  the  advantage  of  Fosterv.  Colby,  28  L.  J.  (Ex.)  81,  85. 
which  will  be  considered  post,  ex. —         *  Craven   v.  Ryder,  6  Taunt.  438  ; 

Demurrage.  Fragano  v.   Long,   4  B.   &   C.    219 ; 

*  5  &  6  Vict.  c.  79  ;  as  to  Ireland,  5  Thompson  v.  TralU,  2  C.  &  P.   834  ; 

&  6  Vict.  c.  82.  6   B.    &    C.   36,   S.    C.  ;    Schuster  v. 

5  5  &  6  Vict.  c.  79,  §  21  ;  5  &  6  Vict.  M'Kellar,   7  K  &  B.   704  ;   26   L.   J. 

c.  82,  §34.  (Q.   B.)  281,    S.  C;   see  Cowasjee  r. 

■*  Per  BuUor,  J.,  in  Caldwell  i\  Ball,  Thompson,  5  Moore,  P.  C.  165. 
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The  master,  who  is  the  bailee  of  the  goods  to  carry  them  in  Binds  Master 

and  Owners. 

his  owners*  vessel,  is  the  person  to  sign  the  bill  of  lading.'  He 
thereby  binds  himself  and  the  owners  to  the  performance  of 
the  contract.  He  is  not  their  agent,  however,  to  sign  a  bill  of 
lading  for  goods  which  he  never  received  on  board;  and  if 
he  should  do  so,  they  are  not  bound  by  it,  even  to  a  holder 
for  valuable  consideration  and  without  notice.'  And  when 
for  goods  actually  received  on  board  he  has  signed  one 
set  of  bills  of  lading,  he  is  functus  officio^  and  cannot  be  re- 
quired to  sign  another  and  a  different  set  of  bills  of  lading, 
except  upon  delivery  up  of  the  former,  or  the  offer  of  a  suffi- 
cient indemnity;'  but  if  he  do,  and  afterwards  deliver  the 
goods  to  the  holder  of  the  second  set,  an  action  lies  for  the 
holder  of  the  former,  being  the  genuine  bills  of  lading,  to 
recover  the  value  of  the  goods  from  the  owners.* 

Between  the  shipper  and  the  owners,  a  bill  of  lading  is  not  Conclusive  Evi- 

,      .  .,  .  J.      i»  A'x       'x     X      1  xi       deuce  as  to  what. 

conclusive  evidence  m  respect  of  quantity,  it  stands  on  the 
footing  of  a  written  receipt  not  under  seal ;'  but  as  against  an 
assignee  for  value,  the  owners  are  estopped  by  a  statement 
therein  that  freight  has  been  paid.^ 

If  there  is  any  dispute,  at  the  time  of  signing  the  bills  of 
lading,  about  the  quantity  or  condition  of  the  goods,  or  if  the 
contents  of  casks  or  bales  are  unknown,'  the  words  of  the  bill 
of  lading  should  be  varied  accordingly.  Care  about  this 
matter  is  become  a  thing  of  great  importance  to  the  master, 
since  his  responsibility  was  greatly  increased  by  the  18  &  19 
Vict,  c.  111. 

That    statute,   after    reciting,   that  whereas    it  frequently 


'  By  the  French  Law,  Code  de  Com. 
art.  282,  it  is  to  be  signed  by  the  shipper 
and  the  master  also,  and  that  within 
twenty-four  honrs  after  shipment,  witliin 
which  time  the  shipper  is  also  bound  to 
restore  to  the  master  the  receipts  for 
the  merchandise  on  board.  See  the 
Old.  liv.  3,  t.  2,  art.  4,  which  however 
required  only  the  master's  signature 
— 4  Paideas.  360. 

*  Grant  v.  Norway,  10  C.  B.  665. 
See  Biyana  v.  Nix,  4  M.  &  W.  775. 

»  TindaU  v.  Taylor,  4  K  &  B.  219; 
24  L.  J.  (Q.  B)  J.  12,  S.  C. ;  Davidson  r. 


G^vynne,  12  East,  381. 

^  Hubbersty  v.  Ward,  8  Exch.  830, 
22  L.  J.  (Ex.)  113,  S.  C. 

*  Bates  V.  Todd,  1  M.  &  Rob.  106  ; 
Berkley  v.  Watling,  7  A.  &  E.  29. 

•  Howard  v.  Tucker,  1  B.  &  Ad. 
712  ;  SccuSy  where  the  defendant  was 
cognisant  of  the  charter-party,  Campion 
V.  Colvin,  3  Bing.  N.  C.  17. 

'  A  bill  of  lading  signed  "contents 
unknown,"  is  no  evidence  of  an  insur- 
able interest ;  Haddow  v.  Parry,  3 Taunt. 
303,  2  Amould,  Ins.  1814. 
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[chap,  viir- 


Statutory  lia- 
bility of  the 
Master  under 
Bill  of  Lading. 


French  Lav  as 
to  Bill  of  Lading. 


Clandestine 
Shipment. 


happens  that  the  goods  in  respect  of  which  bills  of  lading  pur- 
port to  be  signed,  have  not  been  laden  on  board,  and  it  is 
proper  that  such  bills  of  lading  in  the  hands  of  a  bond  fide 
holder  for  value,  should  not  be  questioned  by  the  master  or 
other  person  signing  the  same,  on  the  ground  of  the  goods  not 
having  been  laden  as  aforesaid,  enacts,  by  section  3, — 

"  Every  bill  of  lading  in  the  hands  of  a  consignee  or  in- 
dorsee for  valuable  consideration,  representing  goods  to  ha^e 
been  shipped  on  board  a  vessel,  shall  be  conclusive  evidence  of 
such  shipment  as  against  the  master  or  other  person  signing 
the  same,  notwithstanding  that  such  goods,  or  some  part  thereof, 
may  not  have  been  so  shipped,  unless  such  holder  of  the  bill 
of  lading  shall  have  had  actual  notice,  at  the  time  of  receiving 
the  same,  that  the  goods  had  not  been  in  fact  laden  on  board ; 
Provided  that  the  master  or  other  person  so  signing  may 
exonerate  himself  in  respect  of  such  misrepresentation  bj 
showing  that  it  was  caused  without  any  default  on  his  part, 
and  wholly  by  the  fraud  of  the  shipper  or  of  the  holder,  or 
some  person  under  whom  the  holder  claims." 

By  the  French  law  it  is  required,  that  bills  of  lading  should 
contain  the  nature  and  quantity,  as  weU  as  the  species  or 
quality,  and  the  marks  and  numbers  of  the  merchandise,  the 
name  of  the  merchant  who  ships  it,  and  of  the  person  to  whom 
it  is  to  be  delivered,  the  port  of  departure  and  destination,  the 
name  and  domicile  of  the  master,  the  name  and  tonnage  of  the 
ship,  and  the  rate  of  freight.' 

It  is  obvious  that  the  quality,  and  frequently  also  the  quantity, 
of  the  goods  must  be  unknown  to  the  master ;  and  the  com- 
mentator" on  the  Ordinance  informs  us,  that  by  the  quality  the 
exterior  and  apparent  quality  only  is  meant ;  and  further,  that 
it  is  usual  for  the  master  to  insert  words,  denoting  that  the 
quality  and  quantity  are  only  according  to  the  representation  of 
the  merchant ;  of  which  practice  he  approves,  and  mentions 
two  disputes  decided  in  favour  of  the  master  in  consequence  of 
this  precaution. 

Some  of  the  more  ancient  writers  on  maritime  law,  mention 
the  case  of  goods  put  on  board  a  ship  without  the  knowledge 


1  Code  de  Com.  liv.  2,  tit.  7  ;  Ord. 
liv.  3,  tit.  2,  art.  2—4  Pardess.  360. 


'  Valin,  in  loco,  iibi  supra. 
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or  consent  of  the  master  or  owners.  It  is  evident  that  in  such 
a  case  no  contract  for  conveyance  is  made,  but  nevertheless  the 
master  upon  delivery  of  them  will  be  entitled  to  the  usual 
freight  for  the  voyage. 

So  stands  the  law  of  this  instrument,  in  so  far  as  it  is 
evidence  of  a  bailment  merely. 

By  the  custom  of  merchants  recognised  from  a  very  early  mi^  <>'  ^^n<^ 

,  .  — flTMBOL  OF 

period  in  the  law  of  this  country  it  also  operates,  when  in-  pbopb&tt. 
dorsed  and  delivered  to  a  bond  fide  indorsee  for  value,  to  pass 
the  property  in  the  goods  comprised  in  it  as  the  subject  of 
bailment.*  Such  indorsee  acquires  thereby  an  insurable  interest, 
a  saleable  subject  which  he  may  hold  or  transfer  by  means 
of  the  same  representative  symbol,  the  latter  serving  him 
effectually,  if  need  be,  as  a  security  for  advances  made  on  the 
goods  it  represents.'  Upon  refusal  to  deliver  the  goods  when 
they  arrive,  he  may  sue  the  owners  or  the  master  for  the  con- 
version;' but  an  action  for  not  delivering  the  goods,  being 
founded  on  the  contract  whereunto  he  was  no  party,  could  not 
have  been  maintained  by  him.^  The  reason  was  that  the  in- 
dorsement and  delivery  of  the  bill  of  lading  transferred  the 
property,  but  not  the  contract ;  and  in  that  sense  it  was  often 
briefly  said  not  to  be  negotiable.'  If  the  transferee  therefore 
were  sued  either  for  freight  of  the  goods  or  for  demurrage  for 
the  detention  of  the  ship,  it  was  necessary  to  declare  specially 
on  a  new  contract,  the  consideration  for  which  was  the  delivery 
of  the  goods  under  it  to  the  defendant  at  liis  request.*  In 
neither  case  would  the  common  count  suffice.' 


This  continued  to  be  the  law  until  the  18  &  19  Vict.  c.  111.  transfer  of 

CONTRACT   UHDKR 

That  statute  recites  that,  **  Whereas  by  the  custom  of  merchants  biu.  of  lading. 

*  Buller,  J.,  LickbatTow  v.  Mason,      Thompson  v.  Dominy,  14  M.  &  W. 
H.  of  Lds.  6  East,  19,  23,  n.;  Haille  v.      403. 

Smith,   1  B.  &  P.  564 ;  Cummmg  v.  «  Ibid, 

Brown,   1   Camp.    108  ;   9  East,  506,  «  Kemp  r.  Clark,  l2  Q.  B.  647 ;  see 

S.  C.  as  to  the  form   of  declaration  in  per 

'  See  the  mercantile  usage  stated  j9er  Tindal,  C.  J.,  Sanders   v.    Yanzeller, 

BoBer,  J.,  6  Eart,  34,  35  n.;  ffibbert  4  Q.  B.  260,  267  ;  Wegener  v.  Smith 

r.  Carter,  1  T.  R.  745.  24  L.  J.  (C.  P.)  25. 

»  HaiUe  v.  Smith,  1  B.  &  P.  564.  '  Sanders  r.  Vanzeller,  4  Q.  B.  260. 

*  Howard  r.  Sliei»hercl,  9  C.  B.  297  ; 
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Conditioii  on 
which  the  Con< 
tract  is  trans- 
feired. 


a  bill  of  lading  of  goods  being  transferable  by  indorsement, 
the  property  in  the  goods  may  thereby  pass  to  the  indorsee, 
but  nevertheless  all  rights  in  respect  of  the  contract  contained 
in  the  bill  of  lading  continue  in  the  original  shipper  or  owner, 
and  it  is  expedient  that  such  rights  should  pass  with  the 
property," — it  is  enacted,  section  1,  that  **  Every  consignee  of 
goods  named  in  a  bill  of  lading,  and  every  indorsee  of  a  bill  of 
lading  to  whom  the  property  in  the  goods  therein  mentioned, 
shall  pass,  upon  or  by  reason  of  such  consignment  or  indorse- 
ment, shall  have  transferred  to  and  vested  in  him  all  rights  of 
suit,  and  be  subject  to  the  same  liabilities,  in  respect  of  such 
goods,  as  if  the  contract  contained  in  tlie  bill  of  lading  had  been 
made  with  himself." 

It  seems  that  the  contract*  is  now  transferred  with  the  pro- 
perty by  indorsement  and  delivery  of  a  bill  of  lading ;  former 
rights  and  liabilities  are  by  the  second  section  of  the  statute 
still  preserved ;  and  under  the  first,  new  rights  and  liabilities 
attach.  But  the  condition  on  which  the  statute  operates  a 
transfer  of  the  contract,  with  its  rights  and  liabilities,  is  the 
vesting  of  the  property,  and  that  is  a  fact  which  is  sometimes 
difficult  of  detection,  being  always  dependent  upon  the  evidence 
of  intention  in  respect  of  it." 


TIULHSnEB  OF 
PROPS RTT  MEN- 
TIONED IN  BILL 
OP  LADING. 


Parke,  B.,  pointing  out  a  fallacy  which  lurks  in  the  word 
appropriation  as  applied  in  such  cases,  says,  it  may  be  understood 
in  different  senses.  It  may  mean  a  selection  on  the  part  of  the 
vendor,  where  he  has  the  right  of  choosing  the  article  which  he 
is  to  supply  in  performance  of  his  contract ;  or  it  may  mean 
that  both  parties  have  agreed  that  a  certain  article  shall  be 
delivered  in  pursuance  of  the  contract ;  and  yet  the  property 
may  not  pass  in  either  case.  But  it  may  also  be  used  in 
another  sense,  namely,  where  both  parties  agree  upon  the 
specific  article,  in  which  the  property  is  to  pass,  and  nothing 
remains  to  be  done  in  order  to  pass  it.' 


*  Per  Bramwell,  B.,  Foster  v,  Colby, 
28  L.  J.  (Ex.)  81,  88  ;  Shand  v.  San- 
derson, 28  L.  J.  (Ex.)  278,  where  the 
declaration  is  based  on  the  statute. 

•  Per  curia/nij  Van  Casteel  v.  Booker, 


2  Exch.  69  ;  Biyans  «.  Nix,  4  M.  &  W. 
775 ;  Anderson  v.  Clarke,  2  Bing.  20  ; 
see  Brown  v.  Hare,  3  H.  &  N.  484. 

»  Per  Parke,  B.,  in  Wait  v.  Baker,  2 
Exch.  1« 
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Where  there  is  manifestly  no  intention  to  transfer  the  pro- 
perty, but  only  to  give  an  authority,  e.g.,  to  stop  the  goods  in 
transitv,  by  means  of  a  mere  agent  in  possession  of  an  indorsed 
bill  of  lading,  there  is  no  right  of  action  in  such  agent,  at 
common  law  or  under  the  statute,  to  recover  damages  for  breach 
of  contract  or  for  property  converted.* 

It  may  be  the  intention,  as  it  is  in  the  power,  of  the  consignor 
to  divest  himself  of  all  property  or  risk  by  delivery  of  the 
goods  to  the  master  on  board ;  or  to  vest  the  general  property 
in  the  consignee,  subject  to  a  special  property  in  some  third 
person,  or  subject  to  its  being  divested  on  the  non-performance 
of  a  condition  subsequent ;  or  he  may  retain  the  property  and 
possession  in  himself,  and  convey  to  the  vendee  a  right  to  both, 
subject  to  a  condition  precedent.  This  disposition  of  the 
property  and  possession  may  be  varied  still  further  by  the 
correspondence  between  the  parties,  the  contents  of  the  invoice, 
but  above  all  by  the  bill  of  lading.  Possession  may  be  deliver- 
able under  the  bill  of  lading  to  the  consignee  by  name  or  in 
virtue  of  indorsement  and  transfer,  or  to  the  shipper  himself, 
who  thereby  reserves'  the  power  of  disposing  of  the  goods  at 
the  port  of  destination  as  best  may  serve  the  purposes  of  his 
commercial  relations,  and  secure  the  fruits  of  the  adventui'e. 

The  onus  of  proof  lies  on  the  person  who  asserts  against  the 
shipper  an  adverse  right  to  the  property  in  the  bill  of  lading. 
"  For  this  purpose  it  is  not  enough  that  he  had  become  a 
bond  fide  holder  of  the  indorsed  bill  of  lading  for  valuable 
consideration.  A  bill  of  lading  is  not,  like  a  bill  of  exchange 
or  promissory  note,  a  negotiable  instrument  which  passes  by 
mere  delivery  to  a  hand  fide  transferee  for  valuable  considera- 
tion, without  regard  to  the  title  of  the  parties  who  make  the 
transfer.  Although  the  shipper  may  have  indorsed  in  blank  a 
bill  of  lading  deliverable  to  his  assigns,  his  right  is  not  affected 
by  an  appropriation  of  it  without  his  authority.     If  it  be  stolen 

^  Per   Buller,  J.,  in  LickbaiTow  i?.  Bing.  260.     But  where  a  factor  ifi  under 

Maaon,  6  East,  25  n.,  referring  to  Loid  advances  to  his  principal,  he  may  have 

Chancellor  King,  in  Godfrey  v.  Foi-zo,  such  an  interest  as  wiU  entitle  him  to 

3  P.  Wms.  186 ;    "Waring  v.    Cox,   1  sue  the  owner  or  master,  Anderson  v. 

Camp.  369  ;  Coze  v.  Harden,   4  East,  Clarke,  2  Bing.  20. 

211,  217;  Moores  v.  Hopper,  2  N.  R.  ^  Per  BuUer,  J.,  Caldwell  v.  Ball,  1 

411 ;  see  however  Morison  v.  Gray,  2  T.  R.  205,  217. 
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from  him,  or  transferred  without  his  authority,  a  subsequent 
bond  fde  transferee  for  value  cannot  make  title  under  it  as 
against  the  shipper  of  the  goods."*  The  bill  of  lading  only 
represents  the  goods,  and  it  is  when  the  transfer  of  the  symbol 
operates  a  transfer  of  what  is  represented,  that  the  statute  then 
operates  a  transfer  of  the  contract  to  the  same  person.* 
RigbtB  under  the  If  a  foreign  merchant,  buying  to  order,  ships  the  goods  "  on 
how  modified.*      account  and  risk  "  of  the  consignee,  but  takes  a  bill  of  lading 

from  the  master  deUverable  to  his  own  order,  and  transmits  it 
unindorsed  to  the  consignee,  tlie  property  in  the  goods  being 
already  in  the  latter,  he  is  entitled  to  possession  of  them  on 
their  arrival,  but  not  to  call  on  the  master  to  deliver  them  to 
liim;  if  the  master,  however,  conti'ary  to  his  duty,  delivers 
them  to  the  consignee,  the  latter  is  not  afterwai'ds  liable  for 
conversion  of  them  at  the  suit  of  the  consignor.* 

In  this  case  of  Coxe  v.  Harden,  as  also  in  that  of  Gumey  v. 
Behrend*  there  was  notice  to  the  vendee,  in  the  letter  contain- 
ing the  invoice,  that  the  vendor  had  drawn  upon  liim  for  the 
amount,  but  in  terms  which  could  not  be  construed  into  a  con- 
dition precedent  or  subsequent ;  and  it  made  no  difierence  that 
in  the  latter  case  the  indorsed  bill  of  lading  reached  the  vendee 
through  the  intervention  of  a  firm  "  to  whose  protection  "  the 
shipper's  draft  on  the  vendee  was  commended  by  the  same 
letter  that  conveyed  the  bill  of  lading.' 

These  cases  difier  in  this  particular  from  that  of  WaJley  v. 
Montgomery,^  The  invoice,  there,  was  **  for  account  and  at  the 
risk "  of  the  vendee,  who  received  along  with  it  an  indorsed 
bill  of  lading,  but  the  letter  accompanying  both  required  the 
acceptance  of  a  bill  of  exchange  for  the  amount,  in  terms 
which  to  the  Court  appeared  to  be  a  condition  subsequent ;  but 
as  the  vendee  had  offered  his  acceptance,  according  to  the 
terms  of  the  letter,  he  recovered   against  an  agent  of  the 

*  At  Lord  Campbell,  C.J.,  Gunieyr.  28  L.  J.  (Ex.)  265  ;  Brown  r.  Hare,  3 

Behrend,  23  L.  J.  (Q.  B.)  265,  271 ;  3  H.  &  N.  484  ;  27  L.  J.  (Ex.)  872,  S.  C. 

E,  &  B.  622,  S.  C.     See  Schuster  v.  *  See    also  Key    v.    Cotesworth,    7 

M'Kcllar,  26  L.  J.  (Q.  B.)  281.  Exch.  595  ;  22  L.  J.   (Ex.)  4,   S.  C.  ; 

M8  &  19  Vict.  c.  111.  Groning  r.  Mendham,  6  M.  &  SeL  189. 

»  Coxe  V.  Harden,  4  East,  211,  217,  •  Walley   v.   Montgomery,   3    East, 

218.  585. 

^  Gumey  r.  Behrend,  3  E.  &  B.  622; 
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vendor  who  had  taken  possession  of  the  cargo  under  another 
bill  of  lading,  and  had  demanded  payment  in  cash. 

If  a  merchant  abroad  buys  goods,  as  agent,  but  with  his  own 
money,  for  another  in  this  country,  and  ships  and  invoices  ^ 
them  "  on  account  of"  the  other,  upon  whom  he  draws  for  the 
amount,  he  thereby  vests  the  general  property  in  his  principal ; 
but  by  the  transfer  of  an  indorsed  bill  of  lading,  deliverable  to 
himself,  with  power  of  sale  over  the  goods  to  the  holder  of 
the  bill  of  exchange,  in  order  to  secure  the  payment  thereof, 
he  vests  in  the  latter  a  special  property  in  the  cargo,  which  is 
a  good  answer  to  an  action  by  the  principal,  for  conversion  of 
it,  upon  non-payment  of  the  bill  of  exchange.*  Where  goods 
were  bought  to  order,  and  shipped  on  board  a  vessel,  chartered 
and  sent  by  the  vendee,  but  it  was  a  term  of  the  contract  that 
he  should  accept  bills  for  the  goods,  and  he  refused  to  do  so, 
compliance  therewith  was  held  a  condition  precedent  to  the 
property  vesting  in  him,  this  appearing  to  be  the  intention  of 
the  parties,  not  only  by  the  contract,  but  likewise  by  the 
circumstance  of  the  shipper  having  transmitted  to  his  agent 
the  only  indorsed  bill  of  lading  to  secure  performance  of  the 
condition.* 

Where  the  bill  of  lading  made  the  goods  deliverable — to  J,  S. 
if  he  should  accept  and  pay  a  bill  of  exchange, — if  not,  to  the 
holder  of  the  said  bill  of  exchange ;  and  J.  S.  accepted  the  bill, 
and  indorsed  the  bill  of  lading  for  valuable  consideration,  but 
did  not  pay  the  bill  of  exchange  when  due,  it  was  held  that  the 
property  in  the  goods  vested  in  the  holder  of  the.  bill  of  ex- 
change upon  dishonour  of  it,  and  that  he  might  sue  the 
indorser  of  the  bill  of  lading  for  conversion  of  the  goods.' 

By  a  selection  of  goods,  which  the  vendor  is  to  supply  in 
performance  of  a  contract  of  sale  by  sample,  and  which  he 
ships,  under  a  bill  of  lading  ''  deliverable  "  to  himself,  sending 
the  charter-party  and  an  unindorsed  bill  of  lading  to  the  vendee, 
he  does  not  vest  the  property  in  the  latter,  and  it  is  still  open 
to  him,  on  a  complaint  that  the  cargo  does  not  answer  the 

'  Jenkyns  t?.  Brown,  19  L.  J.  (Q.  B.)  at  the  shipper's  request  by  the  consignee, 

286  ;  and  the  like  is  a  good  defence  for  Sheridan  x.  The  New  Quay  Company, 

the  master  who  delivers  to  the  shipper  28  L.  J.  (C.  P.)  58. 

being  the  holder  of  the  bill  of  lading,  ^  Brandt  v.  Bowlby,  2  B.  &  Ad.  982. 

notwithstanding  the  payment  of  freight  ^  Barrow  v.  Coles,  3  Camp.  92. 
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sample,  to  carry  away  the  bill  of  lading  and  indorse  it  to 
another,  so  as  to  yest  in  liim  the  property  and  a  farther  right  of 
action  for  part  of  it  already  delivered  to  the  prior  vendee.*  The 
case  is  not  altered  by  payment  of  part  of  the  price,  and  delivery 
of  the  goods  into  a  vessel  chartered  and  expressly  sent  by  the 
vendee  to  receive  them,  if  the  vendor  have  the  bill  of  lading 
made  "  deliverable  "  to  himself,  and  indorse  it  over  to  another.* 

But  where  a  return  consignment  of  goods  was  shipped  on 
board  the  consignee's  own  vessel  "  on  consignee's  account,  as 
consignee's  goods,  and  to  be  delivered  to  consignee,"  and  the 
consignor  afterwards  deceived  the  master  into  signing  bills  of 
lading  deliverable  to  ■  or  his  order,  which  he  indorsed 

and  sent  to  this  country  with  bills  of  exchange,  requiring  the 
acceptance  of  these  by  the  consignee,  as  the  condition  of  his 
obtaining  the  cargo,  it  was  held  that  the  property  had  already 
vested  absolutely  in  the  consignee,  and  was  not  divested  by  his 
refusal  to  accept  the  bills  of  exchange.' 

Where  there  is  no  contract  of  sale  with  the  consignee,  and 
he  is  merely  under  advances  for  the  estate  of  which  the  cargo 
forms  part  of  the  produce,  no  property  vests  in  him  by  the 
shipment  thereof  on  board  his  vessel,  although  it  be  under 
bills  of  lading  "  deliverable  "  to  him,  and  he  insure  the  cargo 
by  request  of  the  shipper ;  and  it  is  still  in  the  power  of  the 
latter,  by  special  indorsement  of  the  bill  of  lading  and  transfer 
thereof  to  another  hand,  to  require  the  acceptance  of  bills  of 
exchange  as  the  condition  of  his  obtaining  the  consignment.^ 

Upon  a  purchase  of  cotton,  made  at  the  request  and  on 
account  of  B.  &  Co.,  at  Liverpool,  and  invoiced  "by  order  and 
for  account  of  B.  &  Co.,  there,  and  to  them  consigned,"  there 
was  a  shipment  of  it  on  board  B.  &  Co.'s  own  vessel,  under  a 
bill  of  lading  deliverable  "  to  order  or  to  our  assigns,  paying 
for  freight  for  the  cotton  nothing,  being  owner's  property,"  and 
the  shipper  drew  bills  on  B.  &  Co.,  which  he  sold,  delivering 
therewith,  by  way  of  security,  a  bill  of  lading  indorsed  "  deliver 
the  within  to  the  Bank  of  Liverpool  or  order,"  it  was  held  that 
the  property  did  not  vest  absolutely  in  B.  &  Co.  upon  the 
cotton  being  delivered  on  board  under  such  circumstances ;  that 

1  Wait  V.  Baker,  2  Exch.  1.  '  Ogle  v.  Atkinson,  5  Taunt  759. 

s  Mershaw  v,  Magniac,  6  Ezch.  570.         *  Mitchel'T.  Ede,  11  A.  &  £.  888. 
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the  clause  in  the  bill  of  lading  stating  the  goods  to  be  owner's 
property,  was  not,  standing  where  it  did,  a  warranty,  or  a  repre- 
sentation with  any  binding  effect ;  and  that  the  shipper  by  his 
indorsement  of  the  bill  of  lading  to  the  bank  had  not  divested 
himself  of  his  property  in,  or  possession  of,  the  goods  so  as  to 
deprive  him  of  the  right  of  stopping  them  in  transitu  after  the 
bankruptcy  of  B.  &.  Co.' 

Subject  to  the  general  principle  of  these  decisions  the  follow- 
ing distinctions,  taken  in  an  early  case,'  and  recognised  in 
recent  times,*  are  of  admitted  authority  as  general  rules.     "  If 
goods  by  bill  of  lading  are  consigned  to  A.,  A.  is  the  owner, 
and  must  bring  the  action  against  the  master  of  the  ship  if 
they  are  lost ;  but  if  the  bill,  be  special,  to  be  delivered  to  A. 
to  the  use  of  B.,  B.  ought  to  bring  the  action;  if,  however,  the 
bill  be  general  to  A.,  and  the  invoice  only  shows  that  they  are 
upon  the  account  of  B.,  A.  ought  always  to  bring  the  action, 
for  the  property  is  in  him,  and  B.  has  only  a  trust."    Where 
bills  of  lading,  constructively  of  the  same  import,  and  for  the 
same   goods,   are  in  the  hands  of  different  holders,  whose 
equities  are  equal,  possession  is  determined  in  his  favour  who 
has  the  legal  title.     Where,  therefore,  a  Jamaica  planter  pro- 
cured bills  of  lading  to  be  signed  by  the  master,  one  making  the 
goods  deliverable  to  his  agent  in  this  country,  and  two  deliver- 
able to  the  shipper  himself,  and  he  indorsed  the  latter  two  to 
A.  B.,  in  this  country,  forwarding  also  the  remaining  one  to  his 
agent,  who  was  informed  of  the  indorsement  of  the  others,  and 
who  nevertheless  indorsed  the  bill  of  lading  sent  to  him  over 
to  C.  D.,  it  was  held  first,  that  the  agent  being  for  the  purposes 
of  law  identical  with  his  principal,  all  the  bills  of  lading  were 
constructively  deliverable  to  the  shipper;  and  secondly,  that 
the  first  legal  title  vested  in  A.  B.  by  the  indorsement  of  the 
bills    of  lading  to  him,    and  he    was   therefore  entitled  to 
possession  of  the  cargo,  although  C.  D.  had  been  the  first  to 
chdm  it.^ 
A   statement  in  the  bill  of  lading  that  the  ship  is  to  sail 

'  Turner  v.  The  Trustees  of  the  Liver-  3  Per  Best,  J.,  in  Sargent  v.  Morris, 

pool  Docks  (in  error),  6  Exch.  643.  3  B.  &  Aid.  277,  282.     See  Finder  «^. 

>  Evans  v.   Harlett,    1    Ld.   Eayni.  Wilks,  5  Taunt.  612. 

271.  *  CaldweU  v.  Ball,  1  T.  K.  205. 
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with  convoy,  is  a  warranty,  aad  breach  of  it  will  entitle  the 
shipper,  who  on  the  faith  of  it  has  insured  with  warranty  to 
sail  with  convoy,  to  recover  any  loss  that  he  sustains  thereby.' 

We  have  now  ascertained  the  nature  and  effect  of  a  bill  of 
lading,  and  what  parties  under  it  are  entitled  to  receive  posses- 
sion, or,  being  deprived  of  that,  what  remedies  are  open  to 
them  at  law.  Questions  of  freight  and  demurrage,  and  ques- 
tions arising  under  the  general  exception  of  risk,  both  upon 
bills  of  lading  and  charter-parties,  remain  still  to  be  considered, 
and  will  receive  attention  in  the  chapters  that  follow. 

^  Magallmens  v,  Buslicr,  4  Camp.  54 ;  Sanderson  v.  Basher,  4  u2.  54  n.     See 
(uUe,  p.  336. 
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Pbkfobmance  of  the  contract  of  affreightment  involves  the 
discharge  of  certain  duties  which  are  common  to  all  contracts 
of  that  nature ;  and  we  propose  here  to  consider  what  duties 
are  required,  first,  of  the  owners  and  master  of  the  ship ;  and, 
secondly,  of  the  merchant  who  is  the  freighter. 


The  duties  of  the  owners  and  master  may  be  considered  in  rBRFORMAKOK  bt 
respect  of,  first,  the  preparation  for  the  voyage ;  secondly,  the  owhbrs.^'^"*  ^^^ 
commencement  thereof;  thirdly,  the  course  of  it;  and,  lastly, 
the  completion. 


First.  In  making  preparation  for  the  voyage,  their  fii*st  duty  fbkpamko  for 
is  to  provide  a  vessel  tight  and  staunch  and  strong,  furnished 
with  all  necessary  tackle  and  apparel,  and  manned  with  a 
sufficient  crew;  in  one  word,  seaworthy  for  the  intended 
voyage.  This  duty  rests  upon  a  fundamental  principle  of  all 
law.*     It  is  stipulated  for  in  the  usual  form  of  charter-party. 


^  Coggs  V.  Bernard,  2  Lord  Baym. 
909,  918 ;  Dale  v.  Hall,  1  Wils.  281 ; 
per  Lord  EUenborongh,  Lyon  v.  Hells, 


5  East.  428,  437 ;  Laveroni  v.  Drury, 
8  £xch.  166  ;  Thompson  «.  Gillespy, 
5  £.  &  B.  209  ;   Fawcus  v.  Sarsfield, 
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It  is  an  express  term  of  the  ordinary  bill  of  lading.  It  is 
implied  at  common  law  in  every  contract  to  carry  for  hire,  and 
in  every  policy  of  marine  insurance.* 

The  law  of  France,  although  it  requires  the  inspection  of 
the  ship  by  the  proper  authorities,  before  taking  in  cargo,' 
provides,  nevertheless,  that  upon  proof  of  the  vessel  being  at 
the  time  of  sailing  in  an  unfit  condition  to  perform  the  voyage, 
the  master  loses  his  freight  and  is  answerable  in  damages 
besides;  and  such  proof  of  unseaworthiness  is  expressly 
declared  admissible,  notwithstanding  certificates  of  survey  to 
the  contrary;*  for  as  the  survey  which  then  takes  place  cannot 
detect  secret  faults,  "the  owner  or  master  continues  responsible 
for  the  same  notwithstanding ;  and  this  the  more  justly,  since 
he  cannot  be  ignorant  of  the  state  of  the  ship ;  but  even  if  he 
be  ignorant,  he  must  still  answer,  being  necessarily  bound  to 
furnish  a  ship  that  is  sound  and  capable  of  the  voyage."* 
Pothier,*  however,  differing  from  the  plain  meaning  of  this 


6  E.  &  B.  192 ;  1  Emerig.  372,  873,  874 ; 
Roccus.  Not.  19,  57,  69 ;  Ord.  Rotter- 
dam, art.  124 — 2  Magens,  101  ;  Molloy, 
bk.  2,  c.  2,  §  10  ;  Wellwood's  Sea  Law8, 
t.  7,  p.  22. 

As  a  precaution  against  the  loss  of 
life,  every  decked  ship,  except  steam- 
tugs  and  whalers,  proceeding  to  sea 
from  the  United  Kingdom,  is  required 
to  be  provided  with  boats,  to  the  num- 
ber and  of  the  dimensions  specified  in 
table  S  of  the  statute,  and  any  ship 
carrying  more  than  ten  passengers  to 
have  a  life-boat  in  addition,  (unless  one 
of  her  boats  is  rendered  buoyant  in  the 
manner  of  a  life-boat),  and  also  two  life 
buoys,  always  in  a  condition  and  posi- 
tion ready  for  use ;  and  for  default  in 
providing,  maintaining,  and  keeping 
ready  the  same  at  all  times,  any  owner, 
who  is  guilty,  is  liable  to  a  penalty  not 
exceeding  100?.,  and  any  master  to  a 
penalty  not  exceeding  601.  Any  ship  not 
so  provided  as  herein  required,  is  not  to 
receive  a  clearance  or  transire,  and  may 
be  detained  until  so  provided,  17  &  18 
Vict.  c.  104,  §  292-294.  These  enact- 
ments do  not  interfere  with  the  Passen- 
gers' Act. 


'  See  preceding  note  ;  1  Amould, 
Ins.  689. 

*  Code  de  Com.  art.  225." 

»  Code  de  Com.  art.  297 ;  Ord.  liv.  3, 
t.  3,  art.  12 — 4  Pardess.  362.  La  preuve 
est  admissible  nonobstant  et  contre  les 
certificats  de  visite  au  depart. 

*  Valin,  Ord.  liv.  3,  t.  3,  art.  12. 

*  Pothier,  Charte-partie,  no.  30,  re- 
ferring to  the  principles  established  in 
his  Trait6  de  Louage  ;  part  2,  c.  1,  §  4, 
par.  2.  But  it  rather  appears  to  me  that 
the  rules  there  laid  down  by  himself^ 
warrant  the  conclusion  that  in  this  in- 
stance the  owner  and  master  ought  to  be 
responsible  for  the  loss.  *'  Lorsqne  le 
locateur  devoit  par  sa  profession  6tre  in- 
form6  du  vice  de  la  chose  lou^e,  il  est 
tenu  de  dommage  et  int^rets  du  conduc- 
teur,  sans  qu  il  soit  besoin  de  chercher, 
si  effectivement  il  en  a  eu  connoissance 
on  non." — AhbotL 

It  is  difficult  to  understand  why,  if 
the  law,  for  purposes  of  public  policy, 
e.g.,  the  Passengers*  Act  of  this  country 
(18  A  19  Vict.  c.  119,  ati/c,  c.  vii.),  re- 
quires the  vessel  to  be  surveyed  before 
clearing  out,  that  circumstance,  and 
certificate  of  survey,  which  only  shows 
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article,  and  the  commentary  of  Yalin  upon  it,  is  of  opinion, 
that  if  the  ship  has  been  visited  and  reported  sufficient,  the 
master  or  owner  should  not  be  answerable  for  damages  occa- 
sioned by  a  defect,  of  which  they  were  and  must  be  ignorant, 
although  he  thinks  they  should  lose  their  freight. 

It  appeared  in  one  case,  that  the  owner  of  a  lighter  employed 
in  conveying  goods  from  a  quay  at  Hull  to  sloops  in  the  dock 
had,  together  with  many  other  persons  engaged  in  the  same 
business,  given  public  notice  that  they  would  not  be  answer- 
able for  loss  or  damage  to  any  goods  on  board  their  vessels, 
unless  it  was  occasioned  by  want  of  ordinary  care  and  diligence 
in  the  master  or  crew;  and  in  that  case  would  pay  10  per 
cent,  upon  the  loss,  provided  such  payment  did  not  exceed  the 
value   and  freight  of  the  vessel  on  board   of  which  it  had 
happened ;  and  further,  that  any  person  desirous  of  having  his 
goods  carried  free  of  risk  from  the  act  of  God  or  otherwise, 
might  have  it  by  agreeing  to  pay  an  extra  freight  proportion- 
able to  the  accepted  responsibility.     It  was  there  held,  never- 
theless, that  the  owner  was  answerable  to  the  full  extent  of  the 
damage  done  to  goods  by  reason  of  the  leakiness  and  insuf- 
ficiency of  his  lighter,  although  the  merchant  was  acquainted 
with  the  notice  before  he  sent  the  goods  on  board.    In  deliver- 
mg  the  judgment  of  the  Court  on  this  occasion.  Lord  Ellen- 
borough  said :  "  In  every  contract  for  the  carriage  of  goods 
between  a  person  holding  himself  forth  as   the  owner  of  a 
lighter  or  vessel  ready  to  carry  goods  for  hire,  and  the  person 
putting  goods  on  board,  or  employing  his  vessel  or  lighter  for 
that  purpose,  it  is  a  term  of  the  contract  on  the  part  of  the 
carrier  or  lighterman  implied  by  law,  that  his  vessel  is  tight 
and  fit  for  the  purpose  or  employment  for  which  he  offers 
and  holds  it  forth  to  the  public ;  it  is  the  very  foundation  and 
immediate  substratum  of  the  contract  that  it  is  so;  the  law 
presumes  a  promise  to  that  effect  on  the  part  of  the  carrier 
without  any  actual  proof;  and  every  reason  of  sound  policy 

that  the  law  has  been  complied  with,  to  become  general,  of  contriving  by  law 

should  supersede  tbe  rights  and  obliga-  and  the  executive  to  siipersede   indi- 

tioDs  of  the  parties  to  a  private  contract,  vidual  prudence  and  care,  it  is  much 

It  is  believed  that  in  this  country  it  to  be  deprecated  in  any  country  as  the 

would  have  no  such  operation.  So  much  source  of  gross  negligence  and  serious 

for  principle.    As  for  the  policy,  if  it  is  damage. 
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Crew  and  Pilot. 


and  public  convenience  requires  it  should  be  so."  And  tlie 
Court  considered  the  insuflftciency  of  the  lighter  "  as  a  personal 
neglect  of  the  owner,  or  more  properly  as  a  non-performance 
on  his  part  of  what  he  had  undertaken  to  do,  viz.  to  provide  a 
fit  vessel  for  the  purpose  ;  *'  and  thought  it  clear  that  the  only 
object  of  the  notice  "  was  to  limit  the  responsibility  of  the 
owners,  in  tliose  cases  only  where  the  law  would  otherwise  have 
made  them  answerable  for  the  neglect  of  others,  and  for 
accidents,  which  might  not  be  within  the  scope  of  ordinary  care 
and  caution  to  provide  against."' 

It  is  not  only  in  the  hull  of  the  ship  and  her  furniture  that 
she  must  be  sufficient  for  the  voyage,  but  as  we  have  said,  in 
the  adequacy  also  of  tlie  crew,  both  in  number  and  competency 
to  navigate  her.*  It  remains  to  be  decided  whether  a  vessel  is 
unseaworthy  that  proceeds  to  sea  under  officers  who  are  not 
possessed  of  the  certificates  of  competency  required  by  law ; 
the  statute  uses  the  very  strongest  language,  by  enacting  that  a 
vessel  so  officered  "  shall  not  go  to  sea  ;**  but  if  this  is  merely  to 
serve  the  purposes  of  public  poUcy,  and  the  language  receives 
all  the  eflfect  it  was  intended  to  have  by  the  clearances  being 
refused,  and  the  offending  officers  and  owners  being  fined,' 
private  contracts  of  insurance  and  affreightment  continue  as 
before  unaffected  by  this  statutory  provision.  But  for  sailing 
down  rivers,  out  of  harbours,  or  through  roads,  &c.,  where 
either  by  usage,  or  the  laws  of  the  country,  a  pilot  is  required, 
a  pilot  must  be  taken  on  board.^ 


»  Lyon  V,  MeUs,  5  East.  428.  Where 
the  master  stipukted  in  the  bill  of 
lading  "  not  to  be  accountable  for  leak- 
age or  breakage,"  it  was  held,  on  the 
authority  of  tliis  case,  that  he  was 
accountable  nevertheless  for  loss  by 
these  means  through  negligence,  Phil- 
lips V,  Clark,  26  L.  J.  (C.  P.)  168. 
Secus^  if  the  stipulation  be,  "not  to  be 
accountable  for  any  damage  or  loss  by 
any  means  whatever  during  the  transit," 
although  appearing  in  the  time  bill  only, 
which  was  given  to  the  plaintiff,  and 
not  contradicted  by  the  particular  con- 
tract, Phillips r.  Edwards,  28  L.  J.  (Ex.) 
62.  See  McManus ».  The  Lane.  &  Yorksh. 
Ry.  C!o.  (in  error),  28  L.  J.  (Ex.)  353 ; 


Coxout'.  Gt.  West.  liy.  29  L.  J.  (Ex.  )165. 

2  1  Emerig.  373, 374 ;  Roccus.  not  62. 

'  17  &  18  Vict.  c.  104,  §  136,  161, 
162.  The  6  &  6  Wm.  4,  c.  19,  §  2  was 
"shall  not  carry  to  sea"  any  seaman 
not  engaged  by  written  agreement,  but 
non-compliance  therewith  did  not 
amount  to  unseaworthiness,  Redmond 
V.  Smith,  7  M.  &  Gr.  457 ;  that,  how- 
ever, is  not  decisive  on  this  case. 

^  -471^  c.  vi.  ;  Law  v.  Hollingsworth, 
7  T.  R.  160  ;  Dixon  v.  Sadler,  6  M.  &  W. 
405  ;  (in  error)  8  M.  &  W.  895 ;  Phil- 
lips V.  Hcadlam,  2  B.  &  Ad.  380  ;  see 
Gibson  v.  Small,  4  House  of  Lords 
Cases,  353 ;  1  Emerigon,  400  ;  MoUoy, 
bk.  2,  c.  2,  §  7  ;  Roccus,  not  59,  62  : 


CHAP.  IX.] 


PREPARING  FOR  THE  VOTAQE. 


353 


If  the  owner  contracts  to  be  ready  with  his  vessel  by  a  time  Eeadineas  tore- 
certain  to  receive  cargo,  this  readiness  involves  the  seaworthiness  ^^  "*^' 
of  the  hull,  £he  state  of  the  hold  being  proper,  and  a  sufficiency 
of  oflScers  and  crew  on  board  to  receive  the  goods  and  guard 
them  when  received,  and  this  within  the  specified  time.* 

The  manner  of  taking  goods  on  board,  and  the  commence-  Beoapt  of  Cargo. 
ment  of  the  master  s  duty  in  this  respect,  depend  on  the 
custom  of  the  particular  place,  unless  that  be  excluded  by 
express  stipulations  in  the  charter-party.'  More  or  less  is  to 
be  done  by  wharfingers  or  lightermen  according  to  the  usage. 
If  the  master  receive  goods  at  the  quay  or  beach,  or  send  his 
boat  for  them,  his  responsibility  commences  with  the  receipt.* 
In  the  port  of  London,  with  respect  to  goods  intended  to  be 
sent  coastwise,  it  has  been  held  that  the  responsibility  of  the 
wharfinger  ceases  by  delivery  of  them  to  the  mate  of  the  vessel 
upon  the  wharf.*  And  as  soon  as  any  goods  are  put  on  board, 
the  master  must  provide  a  sufficient  number  of  persons  to 
protect  them;*  for,  even  if ^ the  crew  be  overpowered  by  a 
superior  force,  and  the  goods  stolen,  whilst  the  ship  is  in  a  port 
or  river  within  the  body  of  a  county,  the  master  and  owners 
will  be  answerable  for  the  loss,  although  they  have  been  guilty 


Old.  Wisby,  art  60,  61—1  Pardess. 
500 ;  Ord.  Antwerp,  art  9 — 2  Magens, 
16;  WeUwood's  Sea  Laws,  23,  26; 
Ord.  Rotterdam,  art.  139 — 2  Magens, 
108. 

>  See  Oliyer  v.  Fielden,  4  Exch.  135. 

'  Fletcher  v.  Gillespie,  8  Bing.  635  ; 
Cooke  V.  Wilson,  1  C.  B.  (N.  S. )  163 ;  26 
L.  J.  (C.  P.)  15 ;  Bkkie  v.  Stembridge, 
28  L  J.  (C.  P.)  329. 

'  Fragano  i;.  Long,  4  B.  &  C.  219  ; 
Cooke  V.  Wilson,  1  C.  B.  (N.  S.)  153  ; 
MoUoy,  bk.  2,  c.  2,  §  2 ;  Roccns,  not. 
88 ;  Wellwood,  tit  9,  Dig.  4.  9.  3. 

<  Corban  v.  Downe,  5  Esp.  41. 

*  Horse  v.  Sine,  1  Tent  190,  238  ; 
Sir  T.  BaynL  220  ;  Bich  v.  Eneeland, 
Hob.  17,  2  Cro.  380  ;  Coggs  v.  Bernard, 
2  Ixnd  Baym.  909,  918  ;  Dig.  4.  9.  1,  1. 
"Nisi  hoc  esset  statntnm,  materia 
daretor  cnm  furibns  adversus  eos,  quos 
recipiant,  coenndi,  qunm  ne  nunc  qui- 
dem  abrtineant  hiQusmodi  frandibus." 
But  the  word  fiires  here  means  thieves 


only,  and  not  robbers,  who  come  with  a 
superior  and  irresistible  force  ;  they  are 
called  kUrones.  Thus  by  the  Digest,  17. 
2.  52,  3,  a  partner,  who  has  the  care  of 
the  joint  property,  is  not  answerable, 
''si  id,  latrocinio aut incendio perierit," 
but  he  is  answerable,  ''si  a  fiiribus 
subreptum  sit."  Upon  which  Gotho- 
fr ed  observes,  ' '  adversus  latrones  parum 
prodest  custodia  ; — adversus  fiires  pro- 
desse  potest,  si  quis  advigilet.  Latro- 
cinium  fatale  damnum,  seu  casus 
fortuitus  est ;  at  non  furtum."  And 
the  words  of  the  Digest,  title — NauUz 
eaupones  stabularii,  &c.  4.  9.  3.  are, 
"  nisi  si  quid  damno  fatali  contingat ; 
inde  Labeo  scribit,  si  quid  naufragio, 
aut  per  vim  piratarum  perierit,  non  esse 
iniquum  exceptionem  ei  dari ;  idem  erit 
dicendum  si  in  stabulo  aut  in  caupona 
vis  major  contigerit."  Our  law,  though 
at  present  stricter  in  the  case  of  car- 
riers than  the  civil  law,  is  said  to  have 
been  the  same  formerly,   and  not  to 
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of  neither  fraud  nor  fault  ;^  the  law  in  this  instance  being 
founded  on  reasons  of  public  policy,  in  order  to  prevent  the 
combinations  that  might  otherwise  be  made  with  thieves  and 
robbers.* 

It  is  in  all  cases  the  duty  of  the  master  to  provide  ropes»  and 
other  tackling  proper  for  taking  the  goods  on  board.*    And  if  a 
cask  be  accidentally  staved  in  letting  it  down  into  the  hold  of 
the  ship,  the  master  must  answer  for  the  loss.*    The  ship  must 
also  be  furnished  with  proper  dunnage,  consisting  of  pieces  of 
wood  placed  against  the  sides  and  bottom  of  the  hold,  and 
sometimes  accompanied  with  matting,  or  other  means,'  suitable 
to  the  nature  and  quality  of  the  cargo,  for  the  purpose  of  pre- 
serving it  from  the  effects  of  leakage  ;*  and  if  the  owners  have 
merchandise  to  ship,  that  will  occupy  no  more  room  than  the 
dunnage,  or  dunnage  and  ballast  together,  which  would  other- 
wise have  been  requisite,  they  may  use  it  instead,  notwith- 
standing the  whole  ship  is  chartered  to  another.' 

In  loading  the  cargo,  care  must  be  taken  by  the  master, 
unless  by  usage  or  agreement  this  business  is  to  be  performed 
by  persons  hired  by  the  merchant,*  so  to  stow  and  arrange  the 
different  articles  of  which  it  consists,  that  they  be  not  injured 
by  each  other,  or  by  the  motion  or  leakage  of  the  ship  ;  *  for  if 
damage  accrue  from  one  or  other  of  such  causes  the  master 


have  charged  a  carrier  in  the  case  of 
robbery,  unless  he  travelled  by  danger- 
ous ways,  or  at  unseasonable  hours. 
See  Jones  on  Bailments,  p.  103. 

»  Barclay  v.  TGana,  8  Doug.  889. 
The  limitations  placed  on  their  respon- 
sibility by  statute  have  already  been 
considered,  antSj  c.  ill. 

3  Per  Lord  Holt,  Cogg^  v.  Bernard, 
2  Lord  Raym.  909,  918. 

'  Laws  of  Oleron,  art  10—1  Pardess. 
880  ;  Laws  of  Wisby,  art.  24—1  Par- 
dess. 477  ;  Welwood,  tit.  9. 

*  Goff  V.  Clinkard,  cited,  1  Wils.  282. 

But  by  the  civil  law,  if  there  was  no 
negligence  there  was  no  liability.  Dig. 
19.  2.  25,  7.  Qui  columnam  transpor- 
tandam  conduxit,  si  ea,  dum  tollitur  aut 
portatur,  aut  reponitur,  fracta  sit,  ita 
id  periculum  prestat,  si  qua  ipsius, 
eorumve,  quorum  opera  uteretur,  culpa 


accident ;  culpa  autem  abest,  si  omnia 
facta  stmt,  quse  diligentissimus  quisque 
observaturus  fuisset.  Idem  scilicet  in- 
teUigemus,  et  si  dolia  vel  tignum  trans- 
portandum  aliquis  conduxit. 

^  The  freighter  frequently  binds  him- 
self in  the  charter-party  to  supply  the 
ship  with  proper  dunnage. 

*  Ord.  Rott^^am,  art  125,  126— 
2  Magens,  101. 

7  Towse  V,  Henderson,  4  Exch.  890. 

"  See  Blakie  v.  Stembridge,  28  L.  J. 
(C.  P.)  829 ;  and  Gilkison  v,  Middleton, 
26  L.  J.  (C.  P.)209,  2C.  B.  (N.  S.)  184* 
S.  C.  (the  charter-party  there.) 

•  Wellwood,  29;  Ord.  Antwerp^ 
art.  8—2  Magens,  16;  French  Ord. 
liv.  2,  t  1,  art.  9—4  Pardess.  847; 
Laws  of  Oleron,  art.  11 — 1  Pardess. 
881 ;  Ord.  Wisby,  art.  25—1  Pardess, 
478. 
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and  owners  are  liable  without  proof  of  personal  negligence/ 
unless  it  appear  that  the  shipper  assented  to  the  manner  in 
which  his  goods  were  stowed,'  or  that  they  were  so  stowed  by 
his  own  stevedore  without  any  express  orders  or  interference  on 
the  part  of  the  master.*  It  seems  that  for  his  own  misconduct 
in  causing  the  damage,  the  master  is  liable  to  the  owners  of  the 
ship,  but  not  for  the  misconduct  or  negligence  of  the  mate  or 
crew  if  there  is  no  fault  in  himself/ 

More  cargo  should  not  be  taken  on  board  than  the  ship  can  Quantity  of 
carry,  after  leaving  room  for  her  own  furniture,  for  the  ^^' 
provisions,  and  due  acconmiodation  of  the  crew,  and  for  the 
proper  working  of  the  vessel/  The  manner  of  carrying 
any  part  of  the  cargo,  must  not  be  such  as  is  prohibited  ;* 
nor  should  any  of  the  goods  taken  on  board  be  pro- 
hibited, uncustomed,  or  contraband  of  war,'  whereby  the  ship 


>  GiUespy  v.  Thompson,  2  Jur.  N.  S. 
712  n.;  Alston  v.  Herring,  llExch.  822 ; 
25  L.  J.  (Ex.)  177;  per  cur.  Blakie 
V,  Stembridge,  28  L.  J.  (C.  P.)  829 ; 
(in  error)  29  L.  J.  (C.  P.)  212;  Hutch- 
inson V.  Guion,  28  L.  J.  (C.  P.)  63. 

>  Major  V.  White,  7  C.  &  P.  41  ; 
HoviJl  V.  Stephenson,  4  C.  &  P.  469. 

3  Blakie  v,  Stembridge,  28  L.  J. 
<C.  P.)  329  ;  (in  error)  29  L.  J.  (C.  P.) 
212  ;  Consolato,  c.  192—2  Pardess.  220. 
Stevedore,  a  word  in  common  nse  at  all 
onr  great  shipping  ports,  to  denominate 
a  person  whose  business  is  to  undertake 
the  stowage  or  discharge  of  cargoes  with 
a  gang  of  workmen  whom  he  hires  and 
pays  and  is  responsible  for.  Familiar 
mention  of  such  a  person,  with  the  same 
functions  exactly,  is  made  in  the  Conso- 
kUo  del  Mart^  where  his  name  in  the 
original  Catalan  of  that  celebrated  col- 
lection of  maritime  law  is  StSbadorf  the 
original,  no  doubt,  of  the  word  we  use, 
and  on  that  account  remarkable  as  a 
proof  of  the  great  authority  in  Europe, 
which  these  laws,  at  a  veiy  early 
period,  had  attained  to.  When  a  steve- 
dore is  appointed  by  the  shipper,  the 
master  is  not  liable  for  iigury  done  in 
stowing  not  even  to  the  owner,  Swain- 
sUm  V.  Garrick,  2  L.  J.  (Ex.)  265.  But 
owing  to  a  soggestion  made  in  that  case 


by  Bayley,  J.,  it  appears  that  a  clause 
is  sometimes  introduced  into  the  charter- 
party  providing  that  the  stevedore, 
though  appointed  by  the  shipper, 
should  act  under  the  master's  orders. 
Such  a  clause  had  been  introduced  into 
the  charter-party  executed  in  the  case  of 
Blakie  v.  Stembridge,  mpra,  but  it  was 
held  to  have  created  no  liability  on  the 
part  of  the  master  to  the  shipper  for 
the  acts  of  the  stevedore,  unless  they 
were  done  in  pursuance  of  his  orders. 

*  Per  ewriam,  Blakie  v.  Stembridge, 
28  L.  J.  (C.  P.)  329,  331 ;  citing  Petries 
V.  Aitcheson,  15  Fac  Coa  493. 

»  17  &  18  Vict  c  104,  §  281,  221- 
230 ;  see  Couch  v.  Steel,  3  E.  &  B.  402  ; 
Roccus,  not.  30 ;  Ord.  Rotterdam,  art. 
127—2  Magens,  102. 

'  E.g.f  timber  on  deck  from  a  British 
North  American  port  between  the  Istof 
September  and  the  1st  of  May,  contrary 
to  the  Customs  Act,  16  &  17  Vict.  c.  107, 
§  170,  171,  172 ;  Cunard  v,  Hyde,  29 
L.  J.  (Q.  B.)  6. 

7  Havelock  v.  Hancill,  8  T.  R  227  ; 
Lockyer  v.  Offley,  1  T.  R.  252 ;  16  k, 
17  Vict.  c.  107,  §  199-262,  159-194 ; 
The  Jonge  Jan,  Schnil,  1  Dod.  458 ; 
The  Haabet,  Vett^,  2  C.  Rob.  182 ; 
The  Sarah  Christina,  Goigensen,  1  C. 
Rob.  242;   The  Neptunus,  Bachman, 
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regnlar. 


and  other  parts  of  the  cargo  may  be  liable  to  forfeiture  or 
detention.' 

It  is  the  duty  of  the  master  to  take  on  board  no  false  or 
colourable  papers  that  might  subject  the  ship  to  capture  or 
detention  by  the  government  of  his  own  or  any  foreign 
country;  at  the  same  time  that  it  is  necessary  he  should 
procure  and  keep  on  board  all  papers  and  documents  for  the 
manifestation  and  protection  of  the  ship  and  cargo  in  accord- 
ance with  the  law  of  the  countries  from  and  to  which  he  is 
bound,  and  in  accordance  with  the  law  of  nations  in  general, 
and  with  existing  treaty  stipulations  between  particular  states. 
All  other  things  being  ready,  his  duty  is  lastly  to  obtain  the 
necessary  clearances  or  permission  to  sail  from  the  officers  of 
the  customs  or  others  appointed  for  that  purpose  on  payment 
of  all  dues,  port  and  other  charges  imposed  on  shipping, 
and  thereafter  to  commence  the  voyage  without  delay.* 


OOMMIHOIKa  THE 

VOTAQB. 


Time  and 
Weather. 


Secondly. — The  vessel  should  not  sail  on  her  voyage  before 
the  expiration  of  the  stipulated  lie-days,  or  if  so  required,  until 
the  end  of  the  days  to  be  accounted  for  on  demurrage.'  Cases 
frequently  arise,  illustrative  of  this  duty,  out  of  stipulations  to 
load  a  return  cargo  within  a  given  time  after  arrival  out,  and 
for  reasons  which  remain  to  be  examined,  the  merchant  fails 
of  performance ;  Mt  is  nevertheless  the  master's  duty  to  wait 


6  C.  Bob.  409 ;  The  Staadt  Embden, 
Jacobs,  1  C.  Rob.  80. 

^  MoUoy,  bk.  2,  c.  2,  §  7  ;  Boccus, 
not  66  ;  Wellwood,  tit.  9. 

^  Offences  against  the  law  of  this 
country,  relating  to  the  national  charac- 
ter of  the  ship,  and  the  distinctive  flags 
of  the  mercantile  marine  and  the  royal 
navy,  have  already  been  noticed,  anU, 
c.  ii.  ;  see  as  to  that,  17  &  18  Vict.  c. 
104,  §  102-106;  as  to  necessity  for  certi- 
ficate of  registration  at  clearance,  ibid. 
§  19  ;  except  there  be  a  special  pass, 
§  98 ;  certificates  of  master  and  other 
officers,  §  186  ;  certificate  of  shipping 
master,  §  161,  162.  As  to  passengers 
and  passenger  ships,  see  ajUCy  c  viL  As 
to  the  Content  for  foreign-going  ship, 
16  &  17  Vict.  c.  107  (the  Customs  Con- 
solidation Act)    §  142 ;    transire    for 


coasting  vessel,  §  146 ;  and  for  other 
such  papers,  see  same  statute ;  Levy  v. 
Costerton,  4  Camp.  889. 

By  the  Code  de  Com.  art.  226,  Le 
capitaine  est  tenu  d*avoir  i  bord, — 
L'acte  de  propri6t6  du  navire, — L'acte 
de  francisation,—- Le  r61e  d'^uipage, — 
Les  connaissements,  et  chartes-parties, 
— ^Les  procds  verbauz  de  visite, — Les 
acquits  de  paiement  on  k  caution  des 
douanes. 

»  Smith  V.  McGuire,  27  L  J.  (Ex.) 
465,  472 ;  Soames  v.  Lonergan,  2  B.  &  C. 
564 ;  Harries  v.  Edmonds,  1  C.  &  K.  686 ; 
Beid  V.  Hoskins,  6  E.  &  B.  958 ;  (below) 
5  £.  &  B.  729  ;  if  time  is  not  mentioned, 
he  must  wait  a  reasonable  time, 
Matthews  v.  Lowther,  5  Exch.  574. 

*  Ibid.  ;  and  see  Wilson  v.  Hicks, 
26  L.  J.  (Ex.)  242 ;  and  Staniforth  v. 
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the  period  absolutely  stipulated,  unless  he  is  expressly  dis- 
charged therefrom  in  unequivocal  language  by  some  person 
competent  so  to  do.*  Meanwhile,  if  his  cargo  outwards  did 
not  belong  to  the  person  for  whom  the  ship  is  chartered  home, 
it  is  his  duty  to  give  notice  of  his  readiness  to  receive  cargo,  at 
the  time  that  he  is  so,  and  otherwise  to  put  himself  in  commu- 
nication with  the  person  bound  by  the  contract  to  provide  a 
cargo.* 

The  time  having  expired,  he  should  commence  his  voyage 
without  delay,  as  soon  as  the  weather  is  favourable,'  but 
on  no  account  whilst  it  is  tempestuous.^  Upon  this  topic 
of  wind  and  weather  he  is  even  required  by  most  of  the 
ancient  marine  ordinances,  before  hoisting  sail,  to  consult  his 
mate,  pilot,  and  others  of  the  crew  ;^  but  no  such  consultation  is 
necessary  by  the  law  of  England,  the  policy  of  which  is  to 
leave  the  entire  management  of  the  ship,  and  the  sole  respon- 
sibility for  it,  in  the  hands  of  tiie  master. 

During  hostilities,  if  there  is  an  undertaking  or  warranty  to  Convoy, 
sail  with  convoy,  the  vessel  must  repair  to  the  place  of  appointed 
rendezvous,  and  put  herself  under  the  protection  and  control 
of  such  ships  of  war  as  are  ordered  on  this  service  for  the  place 
of  her  destination,  to  be  conducted  as  near  thereto  as  convoy 
sails.  In  such  times  a  warranty  to  sail  with  convoy  is  com- 
mon in  policies  of  insurance.  If  it  be  not  complied  with,  the 
insurance  becomes  absolutely  void,  and  the  insurers  are  then 
not  answerable  for  loss,  although  it  happen  by  tempest,  or 
by  any  other  cause  otherwise  within  the  intention  of  the  policy 
and  wholly  independent  of  the  subject  of  the  warranty.  But 
if  the  warranty  be  between  the  master  or   owner   and  the 


LjbH,  7  Bing.  169,  as  to  the  measure  of 
ilamages  under  these  circumstances. 

»  Banick  v.  Buba,  2  C.  B.  (N.  S.) 
563  ;  Aveiy  v.  Bowden,  5  E.  &  B.  7U; 
Cm  error)  7  E.  &  B.  953  ;  Reid  v.  Hos- 
Idns,  5  E.  &  B.  729  ;  (in  error)  6  E.  &  B. 
953  ;  Barker  v.  Hodgson,  8  M.  &  Sel. 
267. 

*  Fairbridge  v.  Pace,  1  C.  &  K.  317  ; 
and  see  Barrick  v.  Buba,  2  C.  B.  (N.  S.) 
563 ;  and  cases  supra,  n.  \ 

'  Ord.Rotterdam,art.l28— 2Magen8, 
102. 


^  Heyman  v.  Pariah,  2  Camp.  149 ; 
Molloy,  bk.  2,  c.  2,  §  4,  Boccos,  not.  56. 

»  WeUwood,  t.  8,  p.  26 ;  Ord.  of 
Antwerp,  art  11 — 2  Magens,  p.  17  ; 
Ord.  Wisby,  art  16—1  Pardeaa.  471  ; 
1  Emerigon,  376.  This  author  also  ob- 
servea,  that,  although  the  master  is 
bound  on  this  and  other  occasions  to 
ask  the  advice  of  hia  crew,  yet  he  ia  not 
bound  to  aubmit  blindly  to  it,  if  it  ia 
bad,  or  if  under  the  circumatancea  it 
appeara  to  bo  bad. 
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merchant,  and  be  not  complied  with,  they  are  answerable  for  the 
damage  he  sustains  in  consequence ;  having  trusted  to  their 
warranty,  so  far  as  to  insure  with  a  similar  warranty,  he  has 
a  claim  to  be  recouped  to  the  extent  of  the  indemnity,  which 
is  lost  to  him  by  their  misconduct.* 

The  convoy  must  be  a  ship  or  ships  of  war  expressly  ap- 
pointed for  the  purpose  by  the  government,  or  by  the  officer 
in  command  on  a  particular  station.  The  protection  of  a  ship 
of  war  accidentally  bound  on  the  same  voyage,  although  dis- 
charging the  office  of  convoy,  is  not  a  convoy  within  the  mean- 
ing of  this  warranty.* 

A  warranty  to  sail  or  depart  with  convoy  means,  not  that 
the  vessel  shall  depart  with  convoy  immediately  from  the 
lading  port,  but  from  the  place  of  rendezvous  appointed 
for  vessels  bound  from  that  port.  From  many  ports,  and 
among  others  from  the  port  of  London,  no  convoy  ever  saUs. 
It  has  therefore  been  held  sufficient  for  a  vessel  bound  from 
London  to  sail  with  convoy  from  the  Downs  ;*  and  even  fix>m 
Spithead,  when  there  was  no  convoy  appointed  at  the  Downs/ 

Nor  does  it  require  the  vessel  to  sail  with  convoy  bound  to 
the  precise  place  of  her  destination ;  it  is  enough  if  she  pro- 
ceed  with  the  only  convoy  appointed  for  vessels  going  to  that 
place.  In  an  action  therefore  on  a  policy  on  goods  in  the 
Little  Betsey  at  and  from  London  to  St  Sebastian  in  Spain, 
warranted  to  depart  with  convoy,  it  was  held  that  she  had 
satisfied  the  warranty  by  sailing  under  convoy  of  a  squadron 
of  frigates  to  Gibraltar,  and  thence  with  The  Weazle  under 
orders  to  see  them  safe  to  Bilboa,  although,  soon  after,  The 
Weazle  parted  with  them  in  chase  of  a  strange  ship,  and  did 
not  afterwards  join  them.* 

It  sometimes  happens  that  the  force  first  appointed  is  to 
accompany  the  ships  only  for  a  part  of  their  voyage,  and  to  be 
succeeded  for  the  residue  by  another ;  at  other  times  a  small 
force  is  detached  from  the  main  body  to  bring  them  up  to  a 

>  Phillips  V.  BaiUie,   8  Doug.   374 ;  «  Hibberl  «.  Kgou,  2  Ptek  on  In- 

Rinquist  v.  Ditchell,  8  Esp.  64,  referred  surance,  c.  18,  p.  694. 

to  per  Gibbs,  C.   J.,   in  Sanderson  v.  "  Lethulier's  csase,  2  SaJk.  443. 

Bnsher,  4  Camp.  54  n.  ;  Sanderson  v,  *  Gordon  v.  Morley,  2  Stra.  1265. 

Bnsher,  ibid.  ;  Magallhaens  v.  Busher,  *  D^E^^uino  v.  Bewicke,  2  H.  Bl.  551. 
4  Camp.  54. 
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parfdonlar  point:  and  if  a  vessel  sail  under  the  protection 
of  the  force  thus  appointed,*  or  detached,*  the  warranty  is 
thereby  satisfied. 

Moreover,  this  warranty  is  not  only  that  the  vessel  shall 
commence,  but  also  shall  continue  the  voyage  under  the  pro- 
tection of  convoy,*  unless  prevented  by  tempest  or  other 
unavoidable  accident;  and  in  that  case  the  master  and  owners 
are  excused,  if  every  endeavour  is  made  to  retain  the  benefit  of 
convoy/ 

It  is  not  enough  however  to  sail  in  company,  merely,  with 
the  ships  of  war  appointed  as  convoy ;  the  master  must,  before 
departure,  obtain,  or  at  least  use  all  due  diligence  to  obtain, 
the  sailing  instructions  and  orders  delivered  out  by  the 
commander  of  the  convoy  to  the  masters  of  the  trading  vessels^ 
that  are  to  sail  under  his  protection.*  In  Anderson  v.  PitcheVy 
Lord  Eldon  observes,  *'  It  being  once  decided,  that  a  convoy 
within  the  terms  of  the  policy,  means  a  convoy  appointed  by 

• 

government,  it  seems  to  follow  of  necessity  that  the  ship  must 
depart  with  sailing  instructions,  if  by  the  due  diligence  of  the 
master  they  can  be  obtained.  The  value  of  a  convoy  appointed 
by  government  in  a  great  measure  arises  from  its  taking  the 
ships  under  control  as  well  as  under  protection.  But  that 
control  does  not  conamence  until  sailing  instructions  have  been 
obtained ;  nor  can  it  be  enforced  otherwise  than  by  their  means. 
Indeed  the  reason  of  that  rule,  which  requires  that  the  convoy 
should  be  appointed  by  government,  shows  the  necessity  of 
having  sailing  instructions ;  since  without  them  the  ship  does 
not  stand  in  that  relation,  or  under  those  circumstances,  in 
which  she  can  take  the  full  benefit  of  the  government  convoy. 
If  the  fleet  be  dispersed  by  a  storm,  how  is  she  to  learn  the 
place  of  rendezvous  ?  If  it  be  attacked  by  the  enemy,  how  is 
she  to  obey  signals  ?  In  short,  what  communication  can  the 
protected  have  with  the  protecting  force  ?  It  has  been  con- 
tended, that  if  she  be  under  the  protection  of  the  guns,  it  is 
sufficient.    But  will  it  be  contended  that,  provided  she  be 

*  Smith  V.  Keadflhaw,  2  Park,  c.  18,         ■  Lilly  v.  Ewer,  Doug.  72. 
p.  708  ;  De  Gway  v.  Clagget,  ibid.  *  Jeffrey  v.   Legendra,    Carth.    216, 

'  ManTiing  v.  Gist,  Marshall,  Insur.  8  Ley.  820. 
hk.  1,  c  8,  5  4  J  Audley  v.  Duff,  2         »  Webb  v.  Thomson,  1  B.  &  P.  5  ; 

B.  k  P.  111.  Anderson  v.  Pitcher,  2  B.  A  P.  164. 
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under  the  protection  of  the  guns  at  her  departure,  though 
sailing  instructions  be  never  obtained  during  the  voyage,  or  not 
till  the  last  day  of  the  voyage,  the  warranty  is  complied  with  ? 
Either  sailing  instructions  are  not  necessary,  or,  if  they  be 
necessary,  they  must  be  so  at  some  given  period,  and  can  only 
be  dispensed  with  in  some  particular  cases.  Then  can  any 
other  period  be  assigned  but  the  beginning  of  the  voyage  ?  '* 

Both  of  these  cases  arose  out  of  the  loss  of  The  Golden 
Orove,  which  had  been  insured  at  and  from  London  to  the 
West  Indies,  with  warranty  to  sail  with  convoy.  It  appeared 
that  that  vessel  arrived  at  Spithead  about  nine  o'clock  on  the 
morning  of  the  15th  of  November,  sailing  instructions  having 
been  delivered  the  preceding  day  at  Portsmouth  to  aU  such 
ships,  as  applied  regularly  for  them  and  were  actually  in  sight ; 
and  that  by  day -light  of  the  16th  the  commander  of  the  convoy 
had  got  under  weigh,  but  had  not  entirely  quitted  the  roadstead 
until  about  four  o'clock  in  the  evening.  About  one  o'clock  of 
the  same  day,  when  The  Oolden  Orove  weighed  anchor,  both 
the  admiral's  ship  and  also  The  Trident  frigate,  which  had  been 
left  behind  to  bring  up  those  vessels  that  did  not  weigh  with 
the  admiral,  had  proceeded  so  far,  that  it  was  clear  The  Golden 
Grove  could  not  overtake  them  soon  enough  for  the  captain  to 
go  on  board  the  admiral's  ship  that  night.  But  on  the  next 
day,  between  ten  and  twelve  o'clock  in  the  forenoon.  The  Golden 
Grove,  being  only  a  quarter  of  a  mile  off,  the  captain  went  on 
board  and  obtained  sailing  instructions ;  and  soon  afterwards 
his  vessel  was  lost,  having  been  till  then  from  the  time  of  her 
departure,  under  the  protection  of  the  convoy.  Upon  this 
state  of  facts,  it  was  held,  that  the  warranty  was  not  complied 
with;  for  either  the  ship  had  not  arrived  in  time  to  obtain 
sailing  instructions,  or,  if  she  had,  her  captain  had  not  used  the 
necessary  endeavours  to  obtain  them  before  she  sailed. 

If  the  master,  however,  do  all  in  his  power  to  obtain  sailing 
instructions,  but  is  prevented  from  obtaining  them  either  by 
the  badness  of  the  weather,^  or  because  they  are  refused  by  the 
commander  of  the  convoy,'  the  warranty  is  complied  with. 

1  Victorin  V.  aeeve,  2  Stra.  1260.  «  Verdonr.Wamot,  coram,  Lee,  C.J., 
Thecause  was  tried  before  Chief  Justice  at  Guildhall,  2  Park,  c.  18,  p.  696, 
I-iee  at  Guildhall.  341,  notts. 
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Under  the  pressure  of  war,  the  necessity  for  sailing  with 
conyoj  has  not  always  been  the    mere  result  of  individual 
interest  and  private  contract.    It  has  often  been  deemed  expe- 
dient in  different  States  to  make  this  duty  compulsory  by 
lawy  lest  the  misfortunes  of  their  own  merchantmen  should 
famish  the  means  of  prolonging  the  enemy's  hostilities.'    The 
British  Legislature,  acting  on  that  policy  in  1798,  and  again 
in  1803,  passed  temporary  measures  of  that  kind,  to  be  in  force 
daring  the  continuance  of  the  war ; '  but  as  both  these  statutes 
are  expired,  any  reference  to  them  here  is  unnecessary,  further 
than  to  state  that,  with  regard  to  the  master's  duty,  and  what 
would  amount  to  performance  of  it,  the  construction  put  upon 
the  public  statute  and  upon  the  private  contract,  both  having 
the  same  end  in  view,  was  identical.' 

Thirdly. — When  the  master  has  commenced  the  voyage,  his  puBsuura  xhi 

VOY  A  AS 

duty  then  is  to  proceed  to  the  place  of  destination  without 
delay,  and  without  stopping  at  any  intermediate  port,  or  devi- 
ating from  what  is  the  shortest  and  most  direct  course.  This 
stipulation  implied  in  all  contracts  of  affreightment  and  all 
policies  of  marine  insurance,*  is  liable,  however,  to  be  modified 
in  respect  of  particular  voyages,  by  evidence  of  usage  when 
that  is  conmion  and  established,  or  by  express  agreement  when 
the  language  is  clear  and  unambiguous ;  but  if  the  repair  of  Demtion.  Im- 
the  ship,  from  the  effects  of  accident  or  tempest,  requires  it,  or 
the  avoidance  of  enemies  or  pirates  makes  it  advisable,  these 


'  A  very  fioll  account  of  the  regnla- 
tionB  made  at  difierent  times  in  France 
on  the  snbject  of  conyoy,  is  given  in 
Valines    Commentaiy    on  the    French 
Ordinancei,  vol.  1,  p.  691,  by  which  it 
appears  that  at  particular  periods  mer- 
chant ships  have  been  absolutely  for- 
bidden to  saU  without  convoy,  under 
Teiy  severe  penalties  on  the  master  and 
owners;  and  that,  whenever  convoy  was 
required,  the  master  was  to  bring  his 
ship  to  the  rendezvous,    and  receive 
sailing  instructions  (ordres  pour  la  route) 
from  the  commandant,   and  obey  his 
oidefs,  and  not  separate  from  him.  The 
Ordinance  of  Hamburgh,  of  the  year 
1781,  tit.  4,  art  4,  reciuires  the  master 


to  receive  a  letter  of  instructions  from 
the  commander  of  the  convoy— 2 
Magens,  214. 

*  88  Geo.  3,  c.  76 ;  48  Geo.  8.  c  67. 

*  Per  Lawrence,  J. ;  Cohen  v.  Hinck- 
ley, 1  Taunt.  249,  258 ;  Hinckley  v. 
Walton,  3  Taunt  181  ;  Ingham  v. 
Agnew,  15  East  517  ;  Laing  v.  Glover, 
5  Taunt.  49 ;  Williams  v.  Shee,  8  Camp. 
469. 

*  Per  Tindal,  C.  J.,  He  Andrew  r. 
Adams,  1  Bing.  N.  C.  29,  88  ;  Davis  v. 
Garrett,  6  Bing.  716  ;  Freeman  v,  Tay- 
lor, 8  Bing.  124 ;  Mount  v.  Larkins, 
8  id,  108 ;  Palmer  v.  Marshall,  8  id, 
817. 
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barred  by  Ex- 
press Oontract. 


are  grounds  on  which  a  breach  of  contract  in  this  respect  may 
be  justified.  Yet,  whether  it  be  stress  of  weather  or  reasons 
of  necessity  that  compel  him  to  go  out  of  his  course,  the  de- 
parture should  be  no  greater,  and  continue  no  longer,  than  the 
exigency  of  the  occasion  demands. 

Where  the  plaintiff's  lime  was  in  the  defendant's  barge, 
to  be  conveyed  from  the  Medway  to  London,  and  the  defendant 
deviated  from  the  usual  course,  and  was  overtaken  by  a  storm 
which  wetted  the  lime,  and  destroyed  both  it  and  the  barge, 
the  plaintiff  recovered  in  the  action,  although  there  appeared 
to  be  no  necessary  connection  between  the  loss  and  the  devi- 
ation. "No  wrong-doer,"  said  Tindal,  C.  J.,  "  can  be  allowed 
to  qualify  or  apportion  his  own  wrong.  As  a  loss  has  actually 
happened  whilst  his  wrongful  act  was  in  operation  and  force, 
and  which  is  attributable  to  his  wrongful  act,  he  cannot  set 
up  as  an  answer  to  the  action,  the  bare  possibility  of  a  loss,  if 
his  wrongful  act  had  never  been  done."  * 

Usage,  to  be  of  such  effect  as  to  modify  this  understood  term 
of  the  contract,  must  be  customary  and  established;'  and  any- 
thing short  of  this,  such  as  evidence  to  show  that  stopping  at 
the  Isle  V  Man  on  the  voyage  from  Liverpool  to  the  West 
Indies  was  occasional,  is  of  no  avail  as  a  defence.' 

But  usage,  and  the  general  principles  of  the  contract,  yield 
to  the  express  agreement  of  the  parties,  and  that  then  becomes 
the  strict  rule  of  the  master.  This  appears  by  the  case  of 
ElMott  V.  Wilson,  founded  on  a  policy  of  insurance  on  goods 
loaded  on  board  one  of  the  Carron  and  Hull  traders.  It  was  the 
customary  usage  of  these  vessels,  on  their  way  down  the  Forth, 
to  call  at  the  intermediate  ports  of  Borrowstounness,  Leith,  and 
Morrison's  Haven,  and  the  shipper's  instructions  to  his  broker 
at  Glasgow  was  for  a  policy  with  liberty  "  to  call,  as  usual." 
But  the  policy  effected  was  with  liberty  "  to  call  at  Leith ;  " 
and  the  vessel,  after  calling  at  Morrison's  Haven  also,  was 
wrecked,  and  became  a  total  loss,  on  the  coast  of  Northumber- 
land ;  and  in  the  House  of  Lords,  reversing  the  decision  of  the 


*  Davis  V.  Garrett,  6  Bing.  716  ;  see 
Parker  v.  James,  4  Camp.  112,  as  to  the 
measure  of  damages. 

'  Salvador  v.  Hopkins,  3  Burr.  1707  ; 


Qregoxy  v.  Christie,  3  Doug.  419  ;  Val- 
lance  v.  Dewar,  1  Camp.  503 ;  Ongier 
V.  Jennings,  1  Camp.  £05,  note  a. 
'  Salisbury  t^.  Townson,  1  Burr.  341. 
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Court  of  Session,  it  was  held  that  that  deviation  was  fatal  to 
the  policy.' 

It  has  been  determined,  with  regard  to  these  express  agree-  Serenl  Ports. 
ments,  that,  where  several  ports  are  referred  to  without  name,  ^^f  ^^  Suooea- 
they  are  to  be  taken  in  their  geographical  order;*  but  if  named, 
then  in  the  order  in  which  they  are  specified;'  unless  usage 
has  fixed  a  different  succession,*  or  the  objects  of  the  charter- 
party  and  obvious  intention  of  the  parties  to  it  justify  another 
course.' 

Humanity  and  interest  coincide  with  the  policy  of  law  in  this,  DeTiation  josti- 
that  a  departure,  for  the  purpose  of  succouring  the  distressed, 
is  no  deviation.* 

A  master  who  is  required  by  charter-party  to  call  in  the  Gall  for  Orders, 
course  of  the  vojrage  for  orders,  is  bound  to  do  so,  and  to  put 
himself  in  communication  with  the  referees  at  the  port  speci- 
fied ;  but,  in  the  absence  of  orders  for  him  there,  it  is  enough 
if  he  wait  a  reasonable  time,  without  iipplying  by  letter  to  the 
charterers  for  instructions ;  and  he  may  then  sail  to  any  one  of 
the  several  ports  of  discharge  mentioned  in  the  charter-party 
if  there  be  nothing  therein  to  determine  his  preference.' 

In  case  repairs  become  necessary  in  the  course'of  the  voyage,  Bepairs  in  course 
we  have  already  seen  what  resources,  even  in  circumstances  of  ®  ^^'^' 
extreme  distress,  the  law  maritime  places  within  the  power  of 
the  master,  and  what  authority  it  entrusts  him  with  to  hypo- 
thecate the  ship,  and  to  hypothecate  the  cargo  or  sell  part 
of  it,  in  order  to  put  his  vessel  in  a  condition  to  carry  the 
remainder  to  the  destined  port.  In  the  same  place  we  also 
considered  what  acts  of  authority  might  be  exercised  by  him 
in  respect  of  the  cargo,   under  circumstances  of  imperative 


^  Had  no  place  been  inserted,  and 
eren  the  liberty  required  been  omitted, 
onge  woald  have  prevailed  against  the 
implied  principle  of  the  law,  but  ex- 
preado  nnins  est  exclusio  altering, 
KUiott  V.  Wilson,  7  Brown,  P.  C. 
459. 

*  Clason  V.  Simmonds,  0  T.  R.  583. 
'  Beatson  v.  Haworth,  6  T.  B.  531 

Manden  v.  Reid,  3  East,  572. 

*  Beatson  v.  Haworth,  6  T.  R.  531 
Gardner  v.  Senhoose,  3  Tannt  16. 

*  Bragg  V.  Anderson,  4  Taunt.  229 


Lambert  v.  liddiard,  5  Taunt.  480 ; 
Ashley  v.  Pratt,  16  M.  &  W.  471. 

A  minute  discussion  of  this  subject 
is  more  appropriate  to  a  work  on  Marine 
Insurance,  and  may  be  found  in  1  Ar- 
nould,  Ins.  c.  14  ;  2  Park,  Ins.  c.  17. 

•  Per  Lawrence,  J.,  Lawrence  v. 
Sydebotham,  5  East.  45,  54;  The 
Beaver,  Conner,  8  C.  Rob.  292. 

7  Sieveking  v.  Maas,  25  L.  J.  (Q.  B.) 
275 ;  (in  error)  25  id,  358 ;  6  K  &  B. 
670. 
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necessity.*  Even  then,  however,  when  things  are  near  their 
worst,  the  practical  rule  of  his  conduct  is  also  the  supreme  object 
of  the  master's  functions  and  authority,  the  conveyance  of  the 
cargo  to  the  place  of  destiaation ;  that  is  the  purpose  for  which 
he  has  been  entrusted  with  it,  and  this  purpose  he  is  bound 
to  accomplish  by  every  reasonable  and  practicable  method.*  ' 

If  the  master  continue  to  pursue  the  voyage,  after  the  vessel 
to  his  knowledge  is  become  unseaworthy,  without  repairing  her, 
although  he  has  opportunity  of  doing  so,  this  is  a  breach  of 
his  contract,  and  he  and  the  owners  are  Uable  for  any  loss  or 
injury  to  the  cargo  consequent  thereon.' 

To  repair  the  ship,  therefore,  if  that  be  reasonable  and  prac- 
ticable, is  clearly  his  duty,  in  order  to  prosecute  the  remainder 
of  the  voyage,*  and  he  may  retain  the  cargo  till  she  is  ready, 
unless,  from  the  perishable  nature  thereof,  that  would  be  at- 
tended with  serious  injury.*  In  that  case,'  or  in  case  the  ship 
cannot  be  repaired  at  all,  or  not  without  imusual  loss  of  time, 
he  is  at  liberty  to  procure  another  ship  and  send  on  the  cargo 
by  it;'  this  also  he  may  do  on  the  high  seas,  if  the  opportunity 
of  transhipment  occurs,  and  the  occasion  for  it  be  pressing; 
and  he  is  not  answerable  in  that  case,  although  his  own  ship 
actually  survive  the  voyage,  and  the  other  perish  with  the  cargo.* 

It  never  has  been  decided  in  this  country,  whether  under  any 
circumstances  he  is  bound  to  do  this.     By  the  Bhodian  law' 


*  AiUef  c.  iv.  p.  134-145. 

9  Duncan  v.  Benson,  1  Ezch.  537 ; 
(in  error)  8  Exch.  644,  S.  C. ;  Cam- 
meU  V.  SeweU,  8  H.  &  N.  617  ;  27  L.  J. 
(Ex.)  447;  Tronsonv.  Dent,  8  Moore, 
P.  C.  419. 

8  Worms  V,  Storey,  25  L.  J.  (Ex.)  1 ; 
11  Exch.  427,  S.  C.  That  it  is  neces- 
sary to  allege  the  master^s  knowledge  of 
her  condition,  opportunity  to  repair, 
and  neglect  to  do  so,  and  loss  in  conse- 
quence of  such  negligence,  see  Holling- 
worth  V,  Brodrick,  7  A.  &  E.  40. 

*  **  The  duty  of  the  master,  in  case  of 
damage  to  the  ship,  is  to  do  aJI  that  can 
be  done  towards  bringing  the  adrenture 
to  a  successful  termination ;  to  repair 
the  ship,  if  there  be  a  reasonable  pros- 
pect of  doing  so,  at  an  expense  not 
ruinous,  and  to  bring  home  the  cai^o 


and  earn  the  freight  if  possible."  Per 
Alderson,  B.,  Benson  v.  Chapman,  2 
House  of  Lords  Cases,  696. 

*  Laws  of  Oleron,  art  4 — 1  Pardess. 
825. 

*  Per  Lord  Stowell,  in  The  Gratitu- 
dine,  Mazzola,  3  C.  Bob.  240,  257,  et  scq. 

'  Shipton  V.  Thornton,  9  Ad.  &  E 
814 ;  Luke  v,  Lyde,  2  Burr.  883,  887, 
889 ;  Lutwidge  v.  Grey,  cited  ibid,  ; 
and  see  post,  c.  x.  p.  407. 

*  See  the  doctrine  of  the  civil  law  on 
this  point  of  responsibility,  Dig.  14.  2. 
10,  1. 

3  Eety  tKoTov  rpvmjtrp  <popria  KOtuiow, 
ra  86  <pofnM  c^cupc^,  cxi  r^  yamcKtip^ 

T^  <rvyK9ifAey<)p  c/xTopecy],  cay  vXounf  e^ijp- 
TTifieyov  ^.  Ei  8c  fiii  ^^rtpTtUJutvow  i{,  oAAo 
8c   rr}<idioy    tiri^p^   6  youficKiipos    cis    to 
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it  is  left  discretionary ;  as  it  is  by  the  laws  of  Oleron,^  and 
would  appear  to  be  so  left  by  the  Ordinance  of  Wisby,  did  not 
a  subsequent  article,  copied  also  into  the  Hanse  Ordinance,'  bear 
evidence  of  a  contrary  disposition,  thereby  agreeing  with  the 
n^ritime  law  of  Amsterdam.*    According  to  the  interpretation 
put  by  Yinnius  upon  the  Boman  law,  the  master  is  thereby 
under  no  obligation  to  procure  another  ship  when  that  by  which 
he  contracted  to  carry  the  goods  is  disabled.'*  But  the  Antwerp* 
and  Rotterdam'  Ordinances,  as  translated  by  Magens,  employ 
the  strongest  terms  of  obligation.     The  French  law,  though 
phrased  in  the  clearest  language  on  this  point,  is  so  framed  as 
to  leave  the  intention  thereof  in  doubt,  and  the  most  distin- 
guished jurists  of  that  country  divided  in  opinion.     Si  le  capi- 
taine  est  contraint  de  faire  radouber  le  navire  pendant  le  voyage, 
Tafi-^teur  est  tenu  d'attendre,  ou  de  payer  le  fret  en  entier. 
Dans  le  cas  ou  le  navire  ne  pourrait  Stre  radoub^,  le  capitaine 
est  tenu  d'en  louer  un  autre.     Si  le  capitaine  n'  a  pu  louer  un 
autre  navire,  le  fret  n'  est  du  qp!k  proportion  de  ce  que  le  voy- 
age est  avanc6.'    Looking  at  the  first  and  third  member  of  this 
provision,  and  the  consequent  effect  upon  freight  which  is 
operated  by  each,  it  is  not  unnatural  to  conclude  that  the 
second  member  is  elliptically  expressed,  and  should  be  construed 
as  though  followed  by  these  words: — [ou  de  perdre  le  fret  en 
entier].    Accordingly,  it  is  the  opinon  of  Valin'  and  Pothier,' 


nyxufumy  €fiMopuor,  6  yauicXiipos  8i8or« 
T0  wtaukaw  &ray.    c.  42 — 1  Pardess.  256. 

I  ooigectare  that  the  clause  which  I 
hATe  put  in  [  ]  is  a  corruption,  and 
ahonld  be — cii  ro  <nryKci/icroK  c^iropcioy, 
omitting  ff.  Pardessus  does  not  notice 
it,  translating  however  as  though  this 
were  his  text. 

»  Art  4—1  Paidess.  825 ;  "il  poet 
allouyer  one  autre  neef  afaire  le  vyage." 
'Ord.  Wisby,  art.  18—1  Pardess. 
472;  "il  aura  la  faculty  de  louer  un 
ntre,'*  is  the  translation  of  Pardessus. 
Bat  art  54  of  the  same  Ord.  p.  498  is 
thus  rendered  in  part :  "  S^il  est  impos- 
sible au  patron  de  rtfparer  le  navire 
poor  86  rendre  ft  sa  destination,  il  devra 
enroyerlea  marchandises  par  les  voies 
^  Vint^rienr,  k  ses  frais,  sauf  le  droits 


de  douanes,  qui  seront  pour  le  compte 
du  n^gociant."  The  Hans.  Ord.  1614, 
t  8,  art.  17,  is  if  possible  more  ex- 
plicit, '*le  patron  est  tenu  de  les  con- 
duire  dans  le  lieu  od  il  s*est  charg^  de 
les  transporter ;  le  tout  ft  ses  frais, 
mais  aux  risques  du  n^ociant,  et  ft  la 
charge  par  celui-ci  de  payer  les  droits  de 
douanes" — 2  Pardess.  536. 
»  Art  17—1  Paidess.  418. 

*  Yinnius  in  Peckinm,  285,  295, 
'*  quia  de  certa  nave  actum  est.** 

*  Art.  8—2  Magens,  14. 

*  Art  148—2  Magens,  105. 

7  Code  de  Com.  art.  296,  891 ;  Ord. 
1681,  liv.  3,  t.  8,  art  11,  (copied  ver- 
batim into  the  Code)— 4  Pardess.  862. 

■  1  Valin,  651. 

'  Pothier,  Charte-partie,  no.  68. 


366 


PURSUING  THE  VOYAGE. 


[chap. 


Care  of  the 
Cargo. 


that  he  is  no  further  bound  to  procure  another  vessel,  than  by 
losing  his  freight,  if  he  omit  to  do  so.  Emerigon/  however, 
followed  by  Pardessus'  and  Boulay-Paty,'  maintains  that,  by 
the  express  language  of  the  law,  and  the  nature  of  the  trust 
reposed  in  the  master,  it  is  his  duty  to  hire  another  vessel,  if  it 
be  possible,  for  the  cargo,  and  that  he  is  answerable  in  damages 
if  he  neglect  it. 

Chancellor  Kent,  stating  the  law  of  America,  says : — "  In  this 
country  we  have  followed  the  doctrine  of  Emerigon,  and  the 
spirit  of  the  English  cases,  and  hold  it  to  be  the  duty  of  the 
master,  from  his  character  of  agent  of  the  owner  of  the  cargo, 
which  is  cast  upon  him  from  the  necessity  of  the  case,  to  act  in 
the  port  of  necessity  for  the  best  interest  of  all  concerned;  and 
he  has  powers  and  discretion  adequate  to  the  trust,  and  requi- 
site for  the  safe  delivery  of  the  cargo  at  the  port  of  destination. 
If  there  be  another  vessel  in  the  same,  or  in  a  contiguous  port, 
which  can  be  had,  the  duty  is  clear  and  imperative  upon  the 
master  to  hire  it ;  but  still  the  master  is  to  exercise  a  sound 
discretion  adapted  to  the  case."^ 

'  The  spirit  of  the  English  cases,*  decided  since  that  passage 
was  written,  is  not  favourable  to  a  liberal  construction  of  any 
implied  authority  of  the  master  in  respect  of  the  cargo,  as 
agent  of  the  proprietor;*  and  whether  his  obligation  with  regard 
to  it  extends  to  any  other  than  his  own  ship,  still  remains  to 
be  determined  by  the  courts  of  this  country.*  How  the  title 
to  freight  is  affected  by  circumstances  of  such  emergent  dis- 
ability remains  to  be  considered  in  a  subsequent  chapter.' 

The  master  is  bound  during  the  voyage  to  take  all  possible 
care  of  the  cargo.''  He  is  not  responsible  for  injury  done  to  it 
in  consequence  of  any  of  the  risks  covered  by  the  exception  in 
the  charter-parly  or  bill  of  lading ;  but  damage  by  rats  or  mice 


^  1  Emerigon,  422,  423 ;  and  per 
Boulay-Paty,  the  editor,  427. 

'  3  Pardessos,  Droit  Com.  no.  715 
and  no.  644. 

B  2  Boulay-Paty,  Droit  Maritime,  400- 
405. 

*  8  Kent's  Com.  212. 

*  See  Cammell  v.  SeweU,  3  H.  &  N. 
617 ;  (in  error)  8  W.  R  689 ;  Vlierboom 
V.  Chapman,   13  M.  &  W.  230 ;  but 


especially  Dunoan  v.  Benson,  1  Exch. 
537 ;  (in  error)  3  Exch.  644 ;  as  com- 
pared with  the  language  of  Lord  StoweU 
in  The  Gratitudine,  Mazzola,  3  C.  Rob. 
240,  257,  et  seq.  And  see  Hunter  «. 
Prinsep,  10  East.  378,  393. 

«  Shipton  V.  Thornton,  9  A.  &  E.  314. 

7  See  post,  c  z. 

B  Emerigon,  t.  1,  p.  377  ;  Consolatc^ 
art.  16—2  Pardess.  69. 
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is  not  included  under  any  of  the  usual  words,  and  he  must 
answer  for  any  loss  thereby,  notwithstanding  he  maintains  a 
cat  on  board.*     Such  is  the  law  of  this  country  with  regard  to 
common  carriers ;  but  foreign  jurists,  of  great  eminence,  differ 
on  that  point  from  the  English  law,  holding  the  maintenance  of 
a  cat  on  board  to  be  a  good  defence  to  an  action  for  injury  by 
rats  or  mice  to  the  cargo.*    We  have  already  seen  that  the 
master  and  owners  being  common  carriers,  their  responsibility 
at  common  law  is  in  the  nature  of  insurers  with  regard  to  the 
cargo.*    What  limitation  of  that  responsibility  is  conceded  to 
them  by  statute,  we  have  also  seen,*  and  what  risks  are  usually 
excepted  out  of  it,  we  shall  yet  see.'    Upon  the  principles  of 
the  common  law,  they  are  responsible  for  goods  stolen  or  em- 
bezzled on  board  the  ship  by  the  crew  or  other  persons,  or 
taken  by  pirates,*  or  destroyed  by  fire,'  or  lost  or  injiired  in 
consequence  of  the  ship  sailing  in  fair  weather  against  a  rock 
or  shallow  known  to  expert  mariners.*    In  like  manner,  where 
on  a  voyage  from  HuU  to  Gainsborough,  a  vessel  was  sunk  in 
the  river  Trent,  by  striking  against  an  anchor,  and  some  of  the 
goods  on  board  were  injured,  the  owners  were  held  responsible 
for  the  injury,  although  the  anchor  lay  under  water,  and  the 
position  of  it  was  not  marked  by  a  buoy.* 


Lastly. — ^When  the  ship  has  arrived  at  the  place  of  her  desti-  tbrmihatikg 
nation,  the  master  must  take  care  to  have  her  safely  moored  or 
anchored  in  the  place  appropriate  to  such  a  vessel  engaged  in 
the  same  trade,**  and  prepare  immediately  to  deliver  the  cargo.  DeliTery  of 

GftFBO. 

The  person  entitled  to  receive  it  is  the  lawful  holder  of  the  bill 
of  lading,  being  the  consignee  named  therein,  or  his  assignee 
under  a  proper  indorsement  of  the  bill  of  lading."    Under 


*  Dale  V,  Hall,  1  Wils.  281 ;  Lave- 
roni  V.  Droiy,  8  EzcIl  166,  22  L.  J. 
(fit)  2,  a  C. 

'  Boccoa,  not  58,  and  see  Jones  on 
Bailments,  p.  105.  This  rule  is  laid 
down  in  the  Consolato  del  Mare,  c.  22, 23 
— 2Parde88. 75,  and  adopted  by  all  foreign 
writers  on  this  subject  Emeiigon,  1. 1, 
I^  877,  878. 

»  AnU,  p.  106. 

*  Ante,  p.  109. 

*  Pari,  c,  xi. 


«  1  Co.  litt.  89 ;  Koccus,  not  40  ; 
Wellwood,  tit.  9,  p.  30. 

7  Hyde  v.  The  Trent  and  Mersey 
Navigation  Co.,  6  T.  R.  889  ;  Forward 
V,  Pittard,  1  T.  R.  27. 

"  Emerigon,  torn.  1,  p.  373 ;  Roccus, 
not.  55. 

*  Proprietors  of  the  Trent  and  Mersey 
Navigation  v.  Wood,  East.  Ter.  1785, 
in  K.  B.  3  Esp.  127. 

w  Ord.Wi8by,  art  39—1  Pardess.  488. 

"  AnUf  c.  viii.  p.  839. 
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Lien  for  Pay' 
ment. 


Detention  of  part 
for  freight  of  the 
vhole. 


ordinary  circumstances,  delivery  ought  not  to  be  made  except 
upon  payment  of  freight  and  other  charges  incident  to  the 
conveyance  of  the  cargo ;  but  if  the  vessel  is  let  to  hire,  so 
that  possession  is  in  another,  the  lien  of  the  owners  on  the 
cargo  for  the  hire  of  the  ship  is  gone.  Any  lien  is  then  in  the 
owner  pro  hdc  vice,  and  he  may  enforce  it.  And  even  where 
the  possession  remains  in  the  owners,  they  may  yet  have 
divested  themselves  of  this  common  law  right  by  their  express 
stipulations  in  the  charter-party  as  to  payment.* 

The  other  charges,  besides  freight,  are,  in  ordinary  cases, 
primage,  and  the  usual  petty  average,  as  expressed  in  the  bill 
of  ladiQg.  In  case  of  a  general  average  loss,  the  civil  law 
imposed  on  the  master  the  duty  of  adjusting  and  settling  the 
average,  and  allowed  him  to  detain  the  cargo  till  the  contribu- 
tion in  each  case  was  paid.'  This  power  of  detaining  the  cargo 
is  also  given  by  the  laws  of  Oleron*  and  of  France  ;*  and  is 
recognised  in  this  country  as  a  lien  which  the  master  may 
enforce  in  that  way.*  It  is  said,  however,  to  be  the  practice  in 
this  country,  in  the  case  of  a  general  ship,  for  the  master  to 
take  security  from  the  merchants,  before  he  delivers  the  goods, 
for  payment  of  their  shares  of  this  contribution  when  the 
average  shall  be  adjusted.^ 

In  the  case  of  a  general  ship,  when  the  cargo  belongs  to 
several  persons,  some  of  whom  have  paid,  and  some  have  not, 
it  becomes  necessary  to  discriminate  and  detain  only  those 
goods  that  are  subject  to  lien  for  the  unpaid  freight.  Yalin 
informs  us,  that  the  entire  contents  of  a  single  bill  of  lading  are 
to  be  considered  as  one  part,  although  consisting  of  very 
different  articles ;  but  that  the  contents  of  one  bill  of  lading 
are  not  bound  to  the  payment  due  for  the  contents  of  another 
bill  of  lading,  although  consigned  to  the  same  person.'    In 


^  AniCj  c.  viii.  p.  308-315 ;  and  see 
Tliompsonv.  Small,  1  C.  B.  328  ;  Lucas 
V.  Nockells  (in  error),  4  Bing.  729 ; 
Alsager  v.  The  St.  Katharine's  Dock  Co. , 
14  M.  &  W.  794 ;  Foster  v.  Colby,  28 
I*  J.  (Ex.)  81 ;  per  Bramwell,  Watson 
and  Channel!,  BB. 

«  Dig.  14.  2.  2. 

'  Laws  of  Oleron,  art.  9 — 1  Pardess. 
329. 


*  Co.  de  Com.  art.  428  ;  Ord.  1681, 
liv.  8,  t.  8,  art.  11—4  Pardess.  884. 

•  Per  Lord  Tenterden,  Scaife  v. 
Tobin,  8  B.  &  Aid.  523,  528. 

^  So  deposed  by  a  gentleman  very 
conversant  with  this  business,  in  the 
cause  of  Myer  and  Others  v.  Yander 
Deyl,  Guildhall,  Sit.  p.  M.  T.  1803, 
before  LordEllenborough,  G.  J. — AUtoiL 

7  1  Valin,  668. 
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this  conintry,   however,  it  has  been  held,    that  the  master 
may  detain  any  part  of  the  merchandise  for  the  freight  of  all 
that  is  received  on  board  under  one  contract,  and  consigned  to 
the  same  person;^  which  seems  to  be  a  more  reasonable  and 
convenient  rule.    And,  therefore,  if  goods  of  the  same  owner 
are  sent  in  the  same  ship  under  different  contracts  to  convey, 
with  a  different  terminus  in  each,  no  lien  attaches  for  freight 
under  the  one  contract,  upon  goods  shipped  under  the  other.* 
The  detention  however  is  not  to  be  on  board  ship,  until 
these  payments  are  made,  as  the  merchant  would  in  that  case 
have  no  opportunity  of  examining  the  condition  of  the  goods.' 
By  the  Ordinance  of  Wisby,*  and  also  by  the  French  Ordi- 
nance,* the  master  may  seize  and  detain  the  goods  in  the 
Ughters  or  barges  which  are  to  transport  them  to  the  quay,  and 
by  the  former  he  may  detain  the  lighters  by  the  ship's  side. 
A  provision  to  the  same  effect  appears  in  the  Ordinance  pro- 
mulgated by  Philip  the  Second,  for  the  Low  Countries,  in 
1563  ;*  and  that  of  Rotterdam,  whilst  allowing  the  master  to 
detain  them  for  freight,  expressly  requires  him  to  unload  and 
take  care  of  them,  that  they  be  not  diminished  or  spoiled.'    In 
England  the  practice  in  cases  of  doubt  is  to  warehouse  the 
goods  with  a  wharfinger,  under  orders  not  to  part  with  them, 
till  the  freight  and  other  charges  are  paid ;  for,  by  our  law,  if 
the  possession  is  once  parted  with,  so  as  to  be  out  of  the  hands 
of  the  master  and  his  agents,  his  lien  also  is  gone,  and  can 
never  again  be  revived.*    In  a  case  where  there  had  been  a 


'  Soldeigroon  v.  Flight,  Guildhall, 
Sit  p.  T.  T.  1796,  before  Lord  Kenyon, 
0.  J.,  cited  in  Hanson  v.  Meyer,  6  East, 
614,  622,  623. 

In  Moller  v.  Young,  5  E.  &  B.  71  ; 
(in  error)  5  ibid.  755,  decided  before 
the  18  &  19  Vict  c  111,  it  was  held 
that  the  contract  which  might  be  in- 
ferred from  acceptance  of  the  cargo  by 
the  indorsee  of  a  bill  of  lading  was 
not  to  pay  freight  for  it,  part  by  part,  as 
it  was  delivered,  but  to  pay  the  freight 
on  complete  delivery,  the  consideration 
of  the  contract  being,  that  the  master 
shenld  give  up  his  lien  on  the  cargo. 

*  Bernal ».  Pim,  1  Gale,  17. 

'  SeeWard  v,  Felton,  1  East,  607, 512. 


*  Ord.  Wisby,  art.  58—1  Pardess. 
499  ;  copied  into  tlie  Usages  des  Pays- 
Bas,  art  21 — 1  Pai^ess.  414. 

*  Liv.  8,  t  3,  art.  23—4  Pardess. 
363  ;  reproduced  in  more  general  terms 
in  the  Code  de  Com.  art.  806. 

*  Ord.  Philip  II.  1563,  t  2,  art.  13, 
cited  by  Cleirac,  Us.  et  Cout.  in  his 
commentaiy  on  art.  21  of  the  Laws  of 
Oleron,  note  3,  p.  72. 

?  Art.  157,  158-2  Magens,  106. 

"  A  bill  to  facilitate  the  unshipment 
of  goods,  and  secure  the  shipowners*  lien 
for  freight,  was  introduced  last  session 
of  Parliament  by  the  Government, 
but  unfortunately,  too  late  to  be 
carried.     See  some   account  of  it  in 
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When  Delivery  is 
complete. 


dispute  about  the  freight,  between  the  owner  and  freighter,  it 
was  agreed  to  land  the  cargo  by  five  tons  at  a  time,  the  freight 
for  each  five  tons  to  be  paid  as  it  came  from  the  scales ;  and  it 
was  held  to  be  a  conversion  of  the  goods  by  a  wharfinger,  who, 
afterwards,  at  the  request  of  the  shipowner,  received  the  cargo 
as  it  was  landed,  and  conveyed  it  to  his  warehouse  notwith- 
standing.^ 

The  master,  however,  has  no  lien  at  common  law  on  the 
goods  for  unliquidated  damages  under  the  name  of  freight,  or 
for  demurrage,  or  port  charges,'  or  for  wharfage,'  or  for  money 
in  the  name  of  freight,  stipulated  to  be  paid  in  advance;*  and  he 
cannot,  therefore,  justify  the  detention  of  the  goods  for  the 
payment  of  any  of  these  claims. 

The  manner  of  delivering  the  goods,  and  consequently  the 
period  at  which  the  responsibility  of  the  master  and  owners 
will  cease,  depends  upon  the  custom  of  particular  places,  and 
the  usage  of  particular  trades.'  Thus  a  hoyman,  who  brings 
goods  from  an  out-port  into  the  port  of  London,  is  not  dis- 
charged by  landing  them  at  the  usual  wharf,  but  is  bound  to  take 
care  and  send  them  out  by  land  to  the  place  of  consignment.' 
And  if  a  consignee  require  the  goods  to  be  delivered  to  himself, 
and  direct  the  master  not  to  land  them  on  a  wharf  at  London, 
the  master  must  obey  the  request ;  for  the  wharfinger  has  no 
legal  right  to  insist  upon  the  goods  being  landed  at  his  wharf, 
although  the  vessel  be  moored  against  it.'  Li  the  case  of  ships 
coming  from  a  foreign  country,  however,  it  was  said  by  Buller, 
J.,  that  delivery  at  a  wharf  in  London  discharges  the  master.' 


the  Appendix.  By  the  French  Ordi- 
nance, (liv.  8,  tit.  3,  Fntf  art.  24 — 
4  Pardess.  868,)  the  lien  or  privilege 
continues  while  the  goods  are  on  board 
the  ship,  in  the  lighters,  or  on  the  quay, 
and  even  for  a  fortnight  after  they  have 
been  delivered,  provided  they  have  not 
in  the  meantime  passed  into  the  hands 
of  a  third  person,  and  under  the  Code, 
this  lien  is  not  defeated  by  the  bank- 
ruptcy of  the  debtor  in  the  meantime  ; 
Code  de  Com.  art.  807,  308. 

*  Hammond  v.  McCrie,  3  C.  L.  R. 
1198. 

=  PhUlips  V.  Rodie,    15  East,   547 ; 


fiirley  v,  Gladstone,  3  M.  &  Sel.  205 ; 
Faith  V,  The    East    India    Company, 
4  B.  &  Aid.  680,  642. 
3  Bishop  V,  Ware,  8  Camp.  860. 

*  How  V,  Eirchner,  11  Moore,  P.  C. 
21 ;  Eirchner  v,  Venus,  5  Jur.  N.  S. 
895,  coram  P.  C. 

»  Per  Tindal,  C.  J.  ;  Gatliffe  r. 
Bourne,  4  Bing.  N.  C.  814  ;  and  1 
Valin,  530. 

*  Wardell  v,  Mourillyan,  2  Esp.  608. 
7  Syeds  v.  Hay,  4  T.  R,  260. 

*  Hyde  v,  Trent  &  Mersey  Navig. 
Comp.  5  T.  R.  389,  397. 


CHAP.  IX.]  IMPERFECT  DELIVERY.  J17  J 

If  the  consignee  send  a  lighter  to  fetch  the  goods,  it  seems 
the  master  of  the  ship  is  obliged  by  the  custom  of  the  river 
Thames  to  watch  them  in  the  lighter,  until  it  is  fully  laden  ; 
and  he  cannot  discharge  himself  from  this  obligation  without 
the  consent  of  the  consignee ;  ^  yet  he  is  not  bound  to  take 
care  of  the  lighter,  after  it  is  fiilly  laden,  until  it  can  be  pro- 
perly removed  from  the  ship  to  the  wharf. 

If  the  goods  are  not  received  as  soon  as  the  master  is  ready 
to  deliver  them,  he  is,  nevertheless,  bound  to  wait  the  stipu- 
lated number  of  lie-days  and  days  under  demurrage ;  or,  in  the 
absence  of  stipulation,  a  reasonable  time'  before  he  warehouse 
the  goods  for  the  benefit  of  those  concerned,  subject  to  the 
payment  of  freight  and  charges  due  to  the  owners  of  the  ship. 

The  master  and  owners,  in  case  the  ship  arrives  at  the  port  Imperfect  De- 
of  discharge,  being  bound  to  make  complete  delivery  of  the 
cargo,  are  liable,  when  there  is  a  deficiency,  to  be  sued  as  for 
breach  of  contract  in  not  delivering,  or  for  conversion  of  the 
goods  which  are  wanting ;  but  the  same  measure  of  damages  is 
not  applicable  to  all  cases  of  short  delivery.  Wherever  the 
deficiency  has  arisen  from  the  negligence  of  the  captain,  or 
owners,  e.  9.,  when  goods  have  been  damaged,  and  necessarily 
sold  in  that  condition  in  consequence  of  the  imseaworthiness 
of  the  ship,  the  measure  of  their  liability  seems  to  be  the  sound 
value  of  the  goods  at  the  time  and  port  of  delivery.'  But  if  the 
damage  and  necessary  disposal  occur  through  perils  of  the  sea, 
and  not  in  consequence  of  any  fault  of  the  captain  or  owners,  the 
proprietor  of  the  goods  (without  reference  to  freight)  is  entitled 
to  what  they  sold  for  and  no  more.^  Cases  of  jettison  and  the 
like,  falling  under  the  principle  of  general  average,  must  be 
reserved  for  future  discussion  under  that  head.' 

If  the  captain  for  the  purposes  of  the  ship,  under  justifiable  valae  of  Goods 
circumstances,  either  hjrpothecate  the  whole  cargo,  or  sell  a  ■°^^- 

»  Catley   r.    Wintriiighaiii,    Peake,  »  Blythe  v.  Smith,  6  M.  &  G.  405  ; 

150.  Worms  v.  Storey.  11  Exch.  427  ;  25 

-  Howard  v.  Shepherd,  9  C.  B.  297  ;  L.  J.  (Ex.)  1,  S.  C.  ;  HaUett  v.  Wig- 

(Jtthffe  V.  Bourne,  4  Bing.  N.  C.  314  ;  ram,  19  L.  J.  (C.  P.)  281  ;  Atkinson  v. 

(in  error)  7  M.  k  G.  850  ;  11  CI.  &  F.  .Stephens,  7  Exch.  567. 

45,  and  if  they  be  landed  without  no-  *  The  Gratitudine,  Mazzola,  3  C.  Rob. 

tice,  and  there  destroyed  by  fire,  the  Ad.  240. 

owners  are  liable,  ibid,  *  Post,  c.  xiv. 
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Whether  to  be 
pud  for. 


part,  the  merchant,  in  case  the  ship  arrives  at  her  port  of  dis- 
charge, is  entitled  to  be  indemnified  by  the  owners/  and  has 
the  option,  it  seems,  of  recovering  for  goods  sold  at  an 
intermediate  port  the  sum  they  fetched  at  the  place  of  sale, 
or  their  value  at  the  time  and  place  of  delivery.' 

But  if  the  vessel  afterwards  perish  before  reaching  the 
destined  port,  the  Ordinance  of  Wisby  expressly  declares  that 
the  money  raised  by  this  sale  shall  be  paid  to  the  merchant  by 
the  master;*  and  Cleirac*  Kuricke,  Valin,"  and  Pothier*  are  of 
opinion  that  this  money  is  due  to  the  merchant,  not  only  from 
the  master,  but  from  the  owners  also,  because  it  was  expended 
for  a  purpose  of  which  they  were,  at  all  events,  liable  to 
sustain  the  charge.  None  of  tlie  other  ordinances  contain  any 
similar  provision ;  and  Emerigon'  contends,  on  the  authority 
of  the  Gonsolato,'  and  the  Ordinances  of  Oleron*  and  Antwerp,** 
that  the  money  is  only  payable  in  case  of  the  safe  arrival  of 
the  ship;  an  opinion  wliich  was  entertained  also  by  several 
persons  consulted  by  M.  Pothier." 


^  Duncan  v.  Benson,  1  Exch.  537 ;  3 
Exch.  644.  It  seems  to  have  been  held 
to  be  a  question  of  general  average  in 
the  United  States,  The  Packet,  8  Ma- 
son, 255 ;  Abbott,  Ship.  487,  Am.  ed. 
The  contrary  was  expressly  held  in  this 
countiy  in  Hallett  v.  Wigram,  19  Ij.  J. 
(C.  P.)  281  ;  9C.  B.  580,  S.  C. 

»  Per  Pollock,  C.» B. ,  and  Parke,  B. ,  in 
Atkinson  v.  Stephens,  7  Exch.  567, 
573,  575  ;  and  per  Parke,  B.,  if  they 
sell  for  less  than  their  value  at  the  m- 
tcimediate  port,  the  plaintiff,  declaring 
in  trover,  must  also  allege  special 
damage,  to  recover  the  difference  of 
value  at  the  place  of  delivery,  ibid, 
573.  See  Hallett  v.  Wigram,  19  L.  J. 
(C.  P.)  281.  In  Richardson  V.  Nourse, 
3  B.  &  Aid.  237,  the  goods  had  actually 
fetched  a  higher  price  than  they  would 
have  sold  for  at  the  place  of  discharge, 
and  the  mercantile  arbitrators,  having 
reckoned  the  general  average  loss  at 
the  higher  price,  the  Court  refused  to 
set  aside  the  award,  as  the  law  was  too 
doubtful  on  this  point.  In  Campbell 
».  Thomson,  1  Stark.  490,  Lord  Ellen- 
borough  held  the  merchant  entitled  to 


deduct  from  the  freight  payable,  the 
amount  for  which  the  goods  sold.  See 
Brandt  v.  Bowlby,  2  B.  &  Ad.  932, 
937,  938.  In  Alers  v.  Tobin,  coram 
Lord  Ellenborougb  and  a  special  jury 
at  Guildhall,  Oct.  80, 1802,  the  damages 
recovei*ed  were  the  value  of  the  goods 
at  the  port  of  delivery.  So,  by  the  Laws 
of  Oleron,  art.  23—1  Pardess.  839 ; 
Ord.  Wisby,  art.  88,  44—1  Pardess. 
487,  493. 

'  Ord.  Wisby,  art.  68,  which  is  not 
published  by  M.  Pardessus,  unless  it 
be  one  of  the  articles  in  the  original 
Dutch,  left  untranslated,  and  belonging 
to  a  different  recension  of  MSS.  See  2 
Emerigon,  474. 

*  Cleirac,  Us.  et  Cout.  p.  88,  n.  2,  4. 
»  1  Valin,  655,  656. 

•  Pothier,  Charte-partie,  no.  34,  72. 

7  2  Emerigon,  Pr^t  k  la  Grosse,  474, 
475,  476. 

»  Consolato,  (c.  105)  c.  60—2  Par- 
dess. 109. 

»  Oleron,  art.  23—1  Pardess.  839. 

><*  Ord.  Antwerp,  art.  19,  cited  2 
Emerigon,  475. 

"  Pothier,  ubi  supra. 
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To  Mr.  Abbott/  "the  doctrine  of  Emerigon  seemed  the 
most  reasonable,  as  the  merchant  was  not  thereby  placed 
in  a  worse  situation  than  if  his  goods  had  not  been  sold,  but 
had  remained  on  board  the  ship."  If  this  is  not  a  mere  topic 
of  philosophical  consolation,  it  is  based,  as  matter  of  right, 
either  on  the  event  of  the  voyage  or  the  application  of  the 
money.  If  upon  the  event  of  the  voyage,  then,  because  the 
shipowner  is  unfortunate,  the  merchant  ceases  to  be  a  creditor; 
a  warehouseman  sells  the  goods  of  another  without  his  con- 
sent, and  immediately  after,  the  warehouse,  and  all  its  contents, 
are  destroyed  by  an  accidental  fire;  the  bailor  of  the  goods 
sold  cannot  sue  the  warehouseman  since  the  fire,  because  he 
is  in  no  worse  situation  than  if  they  had  remained  in  the  ware- 
house. Such  a  proposition  is  monstrous ;  and  to  make  even  a 
show  of  reason  for  it,  the  sale  must  somehow  be  regarded  as  a 
general  average  loss. 

But  Emerigon  bases  his  doctrine  on  the  supposition,  that 
the  money  applied  to  the  vessel  is  in  the  nature  of  a  forced 
loan  on  the  security  of  the  ship — j>rSt  force  a  groBse  aventure. 
Is  this  a  figure  of  speech  or  a  fact  ?  M.  Emerigon  assumes 
that  since  it  may  be  expended  on  the  ship  with  the  sanction 
of  law,  it  therefore  becomes  dependent  on  the  event  of  the 
voyage.  There  is  then  by  supposition  a  maritime  risk;  but 
where  is  the  compensation  to  the  lender  ?  As  a  fact,  compen- 
sation is  denied  him,  and  this  by  the  same  law  that  forces  him 
to  lend  and,  according  to  M.  Emerigon,  exposes  him  to  the 
chance  of  absolute  loss.  From  the  mere  statement  of  so 
unreasonable  a  proposition,  it  may  be  safely  inferred,  that 
such  compulsory  loan  is  not  contingent  upon  maritime  risk ; 
and,  of  course,  it  remains  yet  to  be  decided  in  this  country 
that  the  merchant  is  not  entitled  in  such  a  case  to  recover.' 

In  France,  this  controversy  is  now  determined,  contrary  to 
the  opinion  of  Emerigon,  by  an  express  provision  in  the  Code, 
fixing  as  the  value  of  the  goods,  in  case  the  vessel  survives  to 
complete  the  voyage,  the  market-price  at  the  port  of  discharge 
when  she  arrives ;  but  in  case  the  vessel  is  lost,  the  amount 

« 

'  Abbott  on  Shipping,  4th  cd.  257  ;  suit  the  references  of  M.  Emerigon,  he 
10th  ed.  279.  is  without  any  authority  for  the  doctrine 

*  As  fer  as  I  hare  been  able  to  con-     which  he  espouses. 
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they  fetched  at  the  place  of  sale.  The  shipowners,  however, 
have  the  right,  when  it  is  possible,  of  abandoning  ship  and 
freight  for  the  claim;  and  the  freighter's  loss,  if  any  ulti- 
mately result  to  him  from  this  appropriation  of  his  goods,  is 
distributed  among  the  other  articles  of  the  cargo  that  have 
survived  the  subsequent  voyage.  The  provision  in  question  is 
this  :*  Le  fret  est  AA  pour  les  marchandises  que  le  capitaine  a 
6te  contraint  de  vendre  pour  subvenir  aux  victuaiQes,  radoub 
et  autres  n^cessitds  pressantes  du  navire,  en  tenant  par  lui 
compte  de  leur  valeur,  au  prix  que  le  reste,  ou  autre  pareille 
marchandise  de  meme  quality,  sera  vendu  au  lieu  de  la  d^charge, 
si  le  navire  arrive  &  bon  port. 

Si  le  navire  se  perd,  le  capitaine  tiendra  compte  des  mar* 
chandises  sur  le  pied  qu*il  les  aura  vendues,  en  retenant  ^gale- 
ment  le  fret  port^  aux  connaissements.  Here  ended  the  article 
in  the  Code  de  Commerce  as  it  was  adopted  in  1807  ;  but  by 
a  law  of  the  1 4th  of  June,  1841,  it  received  the  following  addi- 
tion:— Sauf  dans  ces  deux  cas,  le  droit  reserve  aux  propridtaircs 
du  navire  par  le  §  2  de  Tarticle  216.* 

Lorsque  de  Texercise  de  ce  droit  resultera  une  perte  pour  ceux 


*  Co.  de  Com.  298.  Upon  this  second 
clause  of  the  article,  the  Exposi  dts 
Motifs,  presented  au  nom  du  gouveme- 
ment,  to  the  corps  Ugislatif,  on  the  8th 
Sept.  1807,  contained  the  following  ob- 
servations : — L'ordonnance  n'avait  rien 
statu^  h,  cet  egard,  dans  le  cas  de  la 
perte  du  navire.  Les  Commentateors 
professaient  nne  doctrine  contradic- 
toire  ;  les  uns  consid^raient  les  mar- 
chandises vendues  avant  la  perte  et 
pour  subvenir  aux  besoins  du  navire, 
comme  le  sujet  force  d'un  contrat  2i  la 
grosse,  et  en  refusaient  le  paiement ;'  les 
autres  accordaient  ce  paiement,  en  les 
regardant  comme  sauv^es,  puisqu*on 
en  avait  dispose  avant  que  le  navire  eiit 
L-prouve  aucun  ^v^ement  sinistre.  II 
a  fallu  se  fixer  sur  ce  point.  II  a  paru 
equitable  de  penser  que  les  marchandises 
vendues  pour  subvenir  aux  besoins  du 
navire  constituaient  un  titre  de  cr^ance 
en  feveur  de  leur  propri^taire,  que  dds 
lors  elles  avaient  cess^  d'etre  en  risque  ; 
que  le  capitaine  et  les  propri^taires  du 


navire,  qui  etaient  charges  de  pouvoir  & 
ses  besoins,  avaient  contracts  une  dette 
individuelle  en  appliquantces  marchan- 
dises h.  Taccomplissement  de  leur  devoir 
personnel ;  qu'en  pareille  circonstance, 
un  contrat  k  la  grosse  ne  saurait,  par 
sa  sp^cialite,  Stre  presume  ou  suppose ; 
qu'il  sendt  etrange  de  vouloir  oonsi- 
derer  comme  perdues  les  marchandises 
vendues  avant  la  perte  du  navire,  tandis 
qu'elles  auraicnt  pu  etre  sauv^  dans 
la  circonstance  m^me  du  naufrage  ;  qu* 
enfin,  le  propri6taire  des  marchandises 
vendues,  si  elles  ne  lui  etaient  point 
payees  par  le  capitaine,  se  tronverait 
d^pouill^  sans  pouvoir  exercer  aucun 
recours  contre  ses  assureurs  qui  ne 
scraicntpas  tenus  au  remboursement, 
puisqu'il  n'y  aurait  pas  eu  d*objet  de 
risque  &  bord  lors  du  naufrage.  Ces  re- 
flexions ont  conduit  k  la  disposition  ex- 
prim6e  au  second  paragiaphe  de  Tart.  298. 
3  ^'11  pent  s*affranchir  des  obliga- 
tions ci-dessus  par  I'abandon  du  navire 
et  du  fret.''    Co.  de  Com.  art  216. 
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dont  les  marchandises  auront  6i6  vendues  on  mises  en  gage,  elle 
sera  r^partie  au  marc  le  franc  sur  le  valeur  de  ces  marchandises 
et  de  toutes  celles  qui  sont  arriv^es  &  leur  destination  ou  qui 
ont  6t6  sauY^es  du  naufrage  post^rieurement  aux  ^v^nements 
de  mer  qui  ont  n^cessit^  la  vente  ou  la  mise  en  gage. 


In  performing  his  contract,  the  freight.er,  who  has  taken  a  FEBPoRicAiroB  bt 
ship  to  hire,  so  as  to  be  owner  pro  hdc  vice^  is  bound  by  the  ^"*    ^wghtbr. 
law  to  use  it  in  a  lawful  manner  and  accordiag  to  the  pur-  Diligent  care, 
pose  for  which  it  was  let,'  taking  such  diligent  care  of  it  as  a 
prudent  man  exercises  with  regard  to  his  own  property.' 

More  usually,  the  contract  is  one  of  affireightment  properly  FlAce  of  Destina- 
so  called,  leaving  possession  of  the  vessel  still  in  the  hands  of 
the  owners  and  their  servants.  In  such  a  contract,  if  the 
place  of  destination  is  not  specifically  ascertained  by  name, 
or  agreed  to  be  ascertained  by  specified  means,  he  is  bound 
to  supply  the  want,  within  a  reasonable  time,  and  is  not 
entitled  to  put  a  supercargo  on  board  to  fix  the  terminus  in 
the  course  of  the  voyage.* 

When  a  particular  time  named  is  of  the  essence  of  the  ^'™>- 
contract,  it  is  binding  upon  the  parties ;  if  no  time  is  men- 
tioned, the  law  implies  that  a  reasonable  time  is  meant,  and 
the  parties  are  severally  bound  accordingly,  the  master  to  have 
his  vessel  in  a  condition  to  receive,  and  the  merchant  to  be 
ready  with  a  cargo  to  be  loaded.^  If  there  is  a  known  custom 
of  the  port,  or  a  statutory  regulation,  as  in  the  river  Tyne 
about  the  succession  of  turns  for  loading,  and  nothing  appears 
in  the  contract  at  variance  therewith,  the  merchant  is  not  to 
blame  for  delay,  provided  the  vessel  is  loaded  according  to  the 


*  See  Edwin  v.  The  East  India  Com- 
pany, 2  Yem.  210 ;  Lewin  v.  East 
India  Company,  Feake,  241 ;  Dobree  v. 
The  East  India  Company,  18  East,  290. 

'  Contrary  to  the  opinion  of  Lord 
Holt,  in  Coggs  V.  Bernhard,  2  Ld. 
Kaym.  909,  916,  and  that  which  ap- 
peals in  BnUei^s  N.  P.  72,  that  the 
Btmost  diligence  is  required.  (So  the 
ciTU  kw,  Inst  lib.  3,  t.  25,  §  5,  diH- 


gentissimus),  it  seems  to  be  now  set- 
tled in  accordance  with  what  is  ex- 
pressed in  the  text,  Stoty,  Bailm.  no. 
898 ;  Jones,  Bailm.  86,  87,  120 ; 
Pothier,  Louage,  no.  190,  192. 

8  Rae  V.  Hackett,  12  M.  k  W.  724  ; 
Woolley  V.  Reddelien,  5  M.  &  Gr.  316. 

<  Per  Lord  Denman,  Taylor  v.  Clay, 
9  Q.  B.  713. 
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custom  or  the  regulation  of  the  port.^  If,  in  addition  to  such 
custom  or  regulation,  another  impediment  to  the  loading  is 
•known  to  both  parties  to  exist,  e.  g.,  the  colliery  engine  out  of 
repair,  or  a  strike  among  the  colliers,  they  are  presumed  by  the 
law  to  contract  with  reference  to  the  circumstances  within  their 
knowledge  at  the  time,  and  allowanee  for  delay  is  made  accord- 
ingly ;*  but  if  the  impediment  to  performance  is  subsequent  to 
the  contract,  and  not  provided  for  by  it  expressly,  the  parties  are 
bound  to  performance  within  a  reasonable  time  notwithstanding, 
and  the  freighter  to  supply  a  cargo  as  if  the  impediment  did 
not  exist.* 


BUPPLTOrOlROO. 


No  nncustoined 
Qoodfl. 


Qoantity  of 
Cargo. 


His  contract  to  supply  a  cargo  imposes  on  the  merchant  the 
duty  of  procuring  any  licence  or  authority  which  is  in  the 
nature  of  a  condition  precedent  to  the  cargo  being  obtained  -,* 
and  unless  he  has  provided  for  the  event  in  the  charter-party, 
any  impossibility  subsequentiy  arising  is  no  excuse  for  non- 
performance of  his  agreement/  The  law  presumes  that  he 
will  observe  the  common  obligation  to  ship  no  uncustomed  or 
prohibited  goods,  the  consequence  of  which  might  be  the 
detention  or  forfeiture  of  the  ship.* 

A  contract  on  the  part  of  the  shipowner  to  receive  a  full  and 
complete  cargo  does  not  entitie  the  freighter  to  fill  the  cabin,' 
or  to  load  the  deck,**  unless  in  either  case  there  is  a  usage  or 
stipulation  to  the  contrary;'  but,  certainly,  not  in  those  cases 
where  at  certain  seasons  of  the  year  deck-lading  is  illegal;'* 
and  if  he  fill  the  cabin  notwithstanding,  the  rate  of  freight  is 
then  a  question  for  the  jury,  and  not  necessarily  the  sum 
mentioned  in  the  charter-party." 


1  Taylor  v.  Clay,  9  Q.  B.  713 ;  Lei- 
demann  v.  Scliultz,  14  C.  B.  38. 

'  Harris  v.  Drecsman,  23  L.  J.  (Ex.) 
210. 

'  Adams  v.  Royal  Mail  Steam 
Packet  Company,  28  L.  J.  (G.  P.)  88  ; 
Paradino  v,  Jane,  Alleyn,  27 ;  Hills 
V.  Sughme,  15  M.  &  W.  253.  S.  P. 
Blight  V.  Page,  3  B.  &  P.  296  n.  ;  Had- 
ley  V.  Clarke,  8  T.  R.  259 ;  Barker  v. 
Hodgson,  3  M.  &  Sel.  267. 

*  Johnson  v.  Greaves,  2  Taunt.  344  ; 
Eirk  V.  Gibbs,  1  H.  &  K.  810. 


*  Hills  t'.  Sughrue,  16  M.  k  W.  268. 
See  post,  c.  xi. — Nan-performance. 

^  Roccus,  not.  86  ;  Dig.  19.  2.  61,  1 ; 
French  Ord.  1681,  liv.  8,  t  3,  art  9— 
4  Pardess.  364  ;  Co.  de  Com.  art.  294 ; 
Consolato,  c.  147 — 2  Pardess.  161. 

"  Mitcheson  v.  Nicol,  7  £xch.  929. 

»  See  Gould  v.  Oliver,  4  Bing.  N.  C. 
184  ;  2  M.  &  Gr.  208  ;  2  Scott,  N.  R. 
241 ;  Neill  v.  Ridley,  9  Exch.  677. 

9  Ibid.  Seepostf  c.  xiv. — Deck-Lading, 

w  Cunard  v.  Hyde,  29  L.  J.  (Q.  B.)  6 
"  Mitcheson  v.  Nicol,  7  Exch.  929. 
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When  he  charters  the  whole  ship  under  contract  to  provide 
a  full  and  complete  cargo,  he  is  bound  to  load  a  full  cargo, 
although  the  vessel  is  larger  than  the  representation  made  of 
her  capacity  in  the  charter-party ;  provided  such  excess  is  not 
unreasonable.*  But  such  obligation  cannot  be  supposed  to 
extend  to  a  transhipment  of  the  cargo  under  casual  necessity 
in  the  course  of  the  voyage.' 

He  is  bound  to  give  the  master  notice  of  the  destructive  Kind  of  Cargo, 
character  of  any  goods  of  that  nature  which  he  intends  to  ship ; 
unless  they  are  open  to  inspection,  and  also  consist  of  an 
article  which,  to  persons  of  the  class  of  the  master  and  mate 
of  the  ship,  is  commonly  known  to  have  destructive  quali- 
ties;* otherwise  he  is  Uable  for  any  injury  to  the  goods  of 
other  shippers,  or  to  the  ship  occasioned  by  his  negligence 
herein/ 

By  statute  it  is  enacted  that — "  No  person  shall  be  entitled 
to  carry  in  any  ship,  or  to  require  the  master  or  owner  of  any 
ship  to  carry  therein,  any  aquafortis,  oil  of  vitriol,  gunpowder, 
or  any  other  goods  which,  in  the  judgment  of  such  master  or 
owner,  are  of  a  dangerous  nature ;  and  if  any  person  carries  or 
sends  by  any  ship  any  goods  of  a  dangerous  nature  without 
distinctly  marking  their  nature  on  the  outside  of  the  package 
containing  the  same,  or  otherwise  giving  notice  in  writing  to 
the  master  or  owner  at  or  before  the  time  of  carrying  or  sending 
the  same  to  be  shipped,  he  shall  for  every  such  offence  incur  a 
penalty  not  exceeding  lOOZ."* 

And  since  at  common  law  a  common  carrier  is  not  entitled, 
as  a  condition  of  his  receiving  any  parcel  for  conveyance,  to  be 
informed  of  the  contents  of  it,  or  to  open  it  for  the  purpose 
of  ascertaining,'  it  is  enacted  that  the  master  or  owner  of  any 
ship  may  refuse  to  take  on  board  any  parcel  that  he  suspects 


.  ^  Per  Lord  Tcnterden,  Thomas  v, 
Clarke,  2  Stark.  450,  452  ;  Hunter  v. 
Fry,  2  B.  ft  Aid.  421  ;  Windle  r.  Bar- 
ker, 25  L  J.  (Q.  B.)  349  (in  error). 
Seeus  if  the  covenant  is  not  to  load  a 
complete  cargo,  but  to  pay  so  much  per 
ton  for  the  goods  loaded,  I^ady  James 
V.  East  India  Company ;  coram  Kenyou, 
C.  J.,  at  GuildhaU,  post  M.  T.  1789.— 
AbboU, 


2  Gibbs  r.  Gray,  2  H.  ft  N.  22. 

3  Brass  v,  Maitland,  6  E.  &  B.  471 ; 
26  I*  J.  (Q.  B.)  49,  S.  C.  See  Alston 
V,  Herring,  11  Exch,  822. 

*  Gillespy  v.  Tliompson,  2  Jur.  N".  S. 
712  n. 

«  17  ft  18  Vict.  c.  104,  §  329. 

*  Crouch  V,  The  London  and  North 
Western  Eailway  Co.,  14  C.  B.  255  ;  28 
L.  J.  (C.  P.)  78,  S.  C. 
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of  containing  goods  of  a  dangerous  nature,  and  may  require 
them  to  be  opened  to  ascertain  the  fact.^ 

The  description  of  the  cargo  stipulated  for  in  the  charter- 
party  is  often  so  loose  as  to  leave  the  shipper  his  choice  of 
goods  in  the  whole  range  of  lawful  merchandise ;  but  it  is  also 
occasionally  so  connected  with  the  rates  of  freight  and  the 
whole  earnings  of  the  ship  by  the  adventure,  as  to  bind  the 
merchant  in  the  strictest  manner,  if  not  to  ship  accordingly,  at 
all  events  to  pay  as  though  he  had. 

Thus  where  it  was  agreed  respecting  a  shipment  of  cotton 
from  Charlestown,  or  New  Orleans,  that  certain  rates  of  frd^it 
should  be  paid  for  "round  bales,"  and  certain  rates  for  "square 
bales,"  and  it  turned  out  to  be  the  custom  at  New  Orleans, 
where  the  cotton  was  shipped,  not  only  that  all  the  bales  were 
square,  that  is,  better  packed,  but  were  again  compressed  by 
machinery  immediately  before  shipment,  and  as  the  custom 
was  not  excluded  by  the  terms  of  the  contract,  the  master 
recovered  freight  for  170  bales  more  than  he  had  actually 
carried,  but  which  she  could  have  conveyed,  had  he  been  allowed 
to  have  them  compressed.' 

But  where  it  was  agreed  to  provide  a  cargo  of  copper,  tallow, 
and  hides,  or  other  goods,  and  a  tariiOF  of  rates  of  freight  was 
given,  it  was  held  that  the  merchant  who  supplied  as  much  tallow 
and  hides  as  the  ship  could  carry,  was  not  bound  to  supply 
copper ;  and  the  master  who  was,  therefore,  obliged  to  keep  his 
ballast  on  board,  did  not  recover  for  the  loss  he  sustained 
thereby,  not  having  provided  for  it  by  a  binding  stipulation/ 

Under  a  charter-party  to  load  at  Port  Phillip,  "  a  fuH  and 
complete  cargo  of  wool,  tallow,  bark,  and  other  legal  mer- 
chandise," the  bark  not  to  exceed  100  tons  and  the  tallow 
and  hides  not  to  exceed  80  tons,  "  paying  freight  as  follows : — 
for  wool,  l^d.  per  lb.  pressed,  and  Ifd!.  unpressed,  gross 
weight;  tallow,  SL  per  ton;  bark,  42.  per  ton;  and  hides, 
21.  per  ton,  the  latter  not  to  exceed  20  tons  without  consent 


»  17  &  18  Vict.  c.  104,  §  329.  Cumming,  11  Exck  405. 

'  Benson  v,  Schneider,  1  Moore,  21 ;  '  Moorsom  v.  Ptige,  4  Camp.   103 ; 

the  case  is  very  imperfectly  reported  same  principle,  Irving  v.  Clegg,  1  Bing. 

in  7  Taunt.  572.      As  to  the  admission  N.  C.  53. 
of  evidence  of  custom,  see  Cuthbert  f . 
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of  the  captain ;  it  was  held  that  the  freighter  was  entitled  to 
load  an  assorted  cargo  of  any  *'  legal  merchandise/'  but  that 
freight  was  payable  on  the  supposition  that  the  cargo  consisted 
of  100  tons  of  bark,  60  tons  of  tallow,  20  tons  of  hides,  and  the 
residue  of  wool,  pressed  or  unpressed.* 

Where  it  had  been  agreed  that  a  ship  should  load  at 
Baltimore,  "  a  full  cargo  of  produce  "  on  freight  "  at  and  after 
the  rate  of  5^.  6d.  per  barrel  of  flour,  tneal,  and  naval  stores ; 
and  11«.  per  quarter  of  480  lbs.  for  Indian  com  or  other 
grain;"  and  that  the  cargo  should  not  consist  of  less  than 
.3000  barrels  of  flour,  meal,  or  naval  stores,  the  flour  or  meal 
not  to  be  less  in  quantity  than  the  naval  stores.  The  cargo 
actually  shipped,  however,  consisted  of  769  cwt.  of  tobacco, 
6047  bushels  of  bran,  2000  bushels  of  oats,  6000  oak  staves, 
and  three  barrels  of  flour ;  and  it  appeared  upon  evidence,  that 
whilst  a  quarter  of  Indian  com  or  wheat  weighing  480  lbs. 
would  occupy  only  lOi  cubic  feet  of  space,  a  quarter  of 
American  oats,  weighing  upon  an  average  272  lbs.,  would 
require  16  cubic  feet ;  and  that  oats  were  not  a  usual  shipment 
from  America.  Under  these  circumstances  it  was  held  that 
**  other  grain  "  in  the  charter-party  must  mean  such  as  would 
average  480  lbs.  a  quarter,  to  the  exclusion  therefore  of  oats ; 
and  that  the  merchant  had  boimd  himself,  if  not  to  load,  at 
least  to  pay,  as  though  he  had  loaded,  8000  barrels  of  flour, 
meal,  or  naval  stores,  and  Indian  corn,  or  other  grain  averaging 
480  lbs.  at  ll8.  per  quarter  for  the  rest  of  the  space.' 

It  was  agreed  with  a  shipbroker  to  send  a  vessel  on  a  certain 
voyage  in  consideration  of  the  freights  averaging  40^.  per  ton 
and  of  there  being  nine  cabin  passengers,  their  passage  money 
to  average  7bl.  each ;  and  in  fact  the  contract  was  performed  in 
all  except  this,  that  the  freight  averaged  only  328.  per  ton ;  but 
the  money  realised  from  the  conveyance  of  steerage  passengers 
if  added  to  the  32«.,  would  bring  it  up  to  the  stipulated  sum, 
and  it  was  contended  that  this  was  a  performance  of  the  con* 
tract.    The  Court  however  thought  otherwise,  refusing  to  admit 

'  Cockbum  v.  Alexander,   6  0.  B.  see  theae  cases  considered,  post,  c.  Xi— 

791 ;    recognising    the    authority    of  Freight^  pp.  387,  388. 

Thomas    v.    Clarke,    2   Stark.    450  ;  *  Warren  v.  Peabody,  8  C.  B.  800. 
Oapper  v,  Forster,  8  Bing.  N.  C.  938  ; 
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evidence  to  show  that  by  the  usage  of  the  trade,  cargo  and 
freight  comprised  steerage  passengers  and  their  passage  money, 
and  the  master  recovered  the  difference.' 

A  stipulation  for  power  to  send  the  vessel  from  the  port  of 
discharge  round  to  another  port,  on  payment  for  the  extra  time, 
does  not  entitle  the  charterer  to  put  a  cargo  on  hoard  for  such 
intermediate  voyage.' 


LAVDIHO  AND 

RBLAXDnra 

OABQO. 


Daty  to  reoeire 
Cax^o. 


If  once  bills  of  lading  for  the  cargo  on  board  have  been 
given  by  the  master,  the  charterer  cannot  have  the  goods 
relanded,  or  have  new  bills  of  lading  signed  for  a  different 
destination,  without  giving  up  the  bills  of  lading  already  signed, 
or  at  least  tendering  an  indemnity  against  all  the  consequences 
of  not  performing  the  contract  therein  contained.* 

The  freighter  is  bound  to  watch  for  the  arrival  of  the  ship, 
not  being  entitled  to  notice  thereof  from  the  master,^  and  to  be 
ready  to  receive  the  cargo  within  a  reasonable  time  afterwards, 
or  within  the  stipulated  lie-days,  at  the  peril  of  damages  for 
further  delay.*  But  if  his  agent  abroad,  without  any  authority, 
substitute  and  perform  a  different  contract  from  that  in  the 
charter-party,  the  freighter  may  repudiate  the  transaction  and 
refase  to  receive  the  goods.'  This,  however,  he  is  not  warranted 
in  doing,  merely  on  the  ground  of  some  doubtful  dispute  between 
himself  and  the  factors  of  the  shipper,  although  it  be  about 
the  quality  of  the  cargo  f  but,  in  any  case,  his  refusal,  in  order 
to  avail  the  shipper  or  the  master  as  a  dispensation  from  their 
contract  to  deliver,  must  be  clear  and  decisive,  and  given  at  a 
time  when  the  master  is  ready  to  discharge.' 


*  Lewis  V.  Marsliall,  7  M.  &  Gr.  729. 
According  to  Kent  (3  Com.  219),  there 
is  an  American  use  of  the  term  freight, 
which  includes  passage  money  ;  such  a 
use  of  the  term  is  not  English,  and  I  do 
not  think  it  enters  even  into  the  jargon 
of  trade  in  this  country. 

2  Cockbum  v.  Wright,  6  Bing.  N.  C. 
828. 

•  Davidson  v.  Gwynne,  12  East,  881 ; 
Tindall  v.  Taylor,  4  E.  &  B.  219.  As 
to  the  shipowners'  right  to  freight,  in 
case  the  goods  are  relanded,  see  postf 
c.  X.  p.  405. 


*  Harman  v.  Clarke,  4  Camp.  159 ; 
Harman  v.  Mant,  4  id.  161. 

*  Rodgers  v,  Forresters,  2  Camp.  488 ; 
Bandall  v.  Lynch,  12  East,  179,  182. 

•  Sickens  v,  Irving,  29  L.  J.  (C.  P.) 
25. 

7  ErichBen  v,  Barkworth  (in  error),  28 
L.  J.  (Ex.)  95 ;  below,  8  H.  &  N.  894. 

•  See  Ripley  v,  McClure,  4  ExcIl 
345 ;  Esposito  v,  Bowdcn  (in  error),  7 
E.  &  B.  763;  Reid  v.  Hoskins  (in 
error),  6  E,  &  B.  958 ;  Avery  v.  Bow- 
den  (in  error),  ilnd. ;  Barrick  v.  Buba, 
2  C.  B.  K  S.  568;  26  L.  J.  (C.  P 
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Some    of  the  ancient  maxitime  codes  and  more  modem  Non-perfom* 
foreign  ordinances/  have  fixed  the  payment  to  be  made  by  the 
merchant,    who,   after  taking  a  ship  to  freight,  declines  to 
lade  her  in  pursuance  of  his  agreement ;  or  before  the  com- 
mencement»  or  during  the  course  of  the  voyage,  withdraws  his 
goods  from  the  ship ;  or  having  hired  a  ship  to  go  to  a  distant 
port  and  engaged  to  furnish  a  cargo  homeward,  fails  to  do  so, 
whereby  the  ship  is  forced  to  return  empty ;  the  money  to  be 
paid  as  compensation  to  the  owners  being  in  some  instances 
the  whole,  in  others  a  moiety  of  the  sum,  that  would  have 
become   due  as  freight.     But  in  all  these  cases  the  law  of 
England  leaves  the  amount  of  the  compensation  to  be  ascer- 
tained by  a  jury,  if  the  parties  cannot  agree  about  it :  and  a 
jury  will  form  their  estimate  upon  a  consideration  of  all  the 
circumstances  of  the  case,  and  of  the  real  injury  sustained 
by  the  owners,  which  cannot  be  properly  settled  by  positive 
rules." 

We  have  seen  by  a  copy  of  the  bill  of  lading,'  that  the  master  Primage  and 
undertakes  to  deliver  the  goods  upon  the  payment  of  freight     ^®"**' 
idth  primage  and  average  accustomed. 

The  word  primage  denotes  a  small  payment  to  the  master  for 
Us  care  and  trouble,  which  he  is  to  receive  to  his  own  use, 
unless  he  has  otherwise  agreed  with  his  owners.  This  payment 
appears  to  be  of  very  ancient  date,  and  to  be  vaiiously  regulated 
in  different  voyages  and  trades.  In  the  "  Guidon  "  it  is  called, 
"  la  contribution  des  chausses  ou  pot  de  tin  du  maitre."  It  is 
sometimes  called  the  master's  hat  money. 

The  word  average  in  this  place  denotes  several  petty  chai*ges, 
which  are  to  be  borne  partly  by  the  ship  and  partly  by  the  cargo, 
such  as  the  expense  of  trimming,  beaconage,  &c.  Some  of  the 
foreign  ordinances  specify  the  particulars  that  fall  under  this 
bead,  and  the  mode  of  distributing  the  charge,^  but  with  us 

280;  Hochster  r.  De  La  Tour,  22  L.  J.  2  Pardess.  408. 

(Q.  B.)  455.  3  See  Smith  v,  McGuire,  8  H.  &  N. 

»  Consolato,  c.  86,  89,  40,  compared  554;  and^ws^  c.  xl— Non-performance. 

with  c.  58,  59—2  Pardess.  81,  88,  107,  *  ArUe,  c.  viii. 

108 ;  Frenct  Ord.  liv.  8,  tit.  8,  Fret,  art.  *  French  Ord.  liv.  3,  t.  7,  art.  8-9— 

3&6,  a]ui8&9— 4  Paidess.  861;  and  4   Pardess.  381;    Ord.   Stockholm,  t. 

V«lin,«iZa»;  Code.de  Com.  art.  288,  Average,  art.  1— 2  Magens,  277;  Ord. 

291,  »8,  294.    Guidon,  c.  9,  art.  11—  Wisby,  art.  48,  60,  66—1  Pardess.  495, 
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they  depend  entirely  upon  usage,  and  an  attempt  to  enmnemte 
them  would  afford  neither  instruction  nor  entertaiimient. 

This  and  the  preceding  article  of  primage  are  often  commuted 
for  a  specific  sum  or  a  certain  per-centage  on  the  freight. 

Two  acts  essential  to  complete  performance  of  the  contract 
of  affreightment^  the  payment  of  freight,  and  of  demunage, 
are,  in  consequence  of  their  great  importance,  reserved  for  con- 
sideration in  a  separate  chapter* 

500,  002  ;  Guidon,  c.  5,  art.  12-19 —  Cleirac  on  art.  24  of  the  Laws  ot 
2  Pardess.   S91-392;    Ck)Dunentary  of     Oleron. 


CHAPTER  X. 


PAYMENTS   UNDER  AFFREIGHTMENT. 


Fiuqhx 


888 


What  It  is     .        .        .     .  888 

How  calealated          .        .  384 

rule  as  to  Bate       .     .  886 

as  to  Weight  aud 

Balk                .  891 

When  due  at  Common  Law .  894 

Delivery  perfect  895 

imperfect  896 

ill-oonditioned  898 

Yoyage  complete  404 

incomplete  .  406 

When,  by  the  Maritime  Law  415 

principles  thereof  415 

in  the  Prise  Conrt  .  418 

as  to  fall  Freight     .  419 

dlrisibiUty  of  Freight  421 

By  whom  payable           .    .  425 

primarily   .                 .  426 

under  Bill  of  Ladiug    .  426 

in  case  of  Transhipment  428 

To  whom  payable  480 

under   Mortgage    or 

Transfer  of  Ship      .  481 
nnder    assignment    of 

Freight  ,        .        .  488 
when  General  Ship  is 

nnder  Charter     .     .  433 


^ExiQRT^{eonHnued). 

Lien  for  Freight    .        .    , 

483 

for  what  freight . 

483 

by  Contract    .         .    . 

487 

by  Usage   . 

487 

on  what         .        .     . 

487 

for  what  amount    .     . 

488 

Payment  of  Freight  . 

441 

effect  of         ... 

441 

what  amounts  to 

442 

payments  in  adTance   . 

442 

Dkxu&ragk         .... 

444 

What  it  is    .... 

444 

How  it  arises 

445 

by  Contract,  express  or 

implied               .     . 

445 

under  Bill  of  Lading    • 

446 

How  computed  . 

447 

from  when,  at  Common 

Law 

447 

from  when,  by  Contract 

448 

in  case  of  a  General 

Ship  .... 

451 

Pbikaqi  axd  Averaob       •        • 

454 

Freight  is  the  reward  payable  for  the  safe  conveyaDce  and  FauoHv. 
deliyery  of  goods  entrusted  for  that  purpose  to  a  carrier  by 
sea ;  the  title  thereto  is  conditional  on  performance ;  and  pay-  what  n  is. 
ment  thereof  is  secured  to  him  by  a  lien  at  common  law  on 
the  goods  carried.  Other  sums  payable  in  advance,  and  not 
dependent  on  performance  of  the  carrier's  contract,  are  not  of 
the  nature  of  freight,  though  often  called  by  that  name ;  the 
incidents  of  freight  do  not  attach  thereto,  and  the  master  cannot 
detain  the  goods  for  non-payment  thereof  unless  there  is  a  lien 
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for  the  same  by  nsage  or  express  contract  of  the  parties/  Such 
sums  as  these  being  in  effect  payable  in  consideration  of  the 
carrier's  taking  the  goods  on  board  his  ship  and  undertaking 
to  carry  them,  are  recoverable  when  the  action  is  so  laid,  but 
the  declaration  ought  not  to  be  as  for  freight.' 


HOW  OALOd- 
LATBP. 


i  This  being  the  nature,  and  these  the  incidents,  of  freight, 
the  mode  of  ascertaining  the  amount  of  it  is  Us  various  as  the 
contracts  on  which  it  depends. 

When  goods  are  sent  in  a  general  sliip,  in  pursuance  of  the 
species  of  contract  usual  in  such  cases,  the  amount  of  the 
freight  is  either  settled  by  the  agreement  of  the  parties  or  by 
the  usage  of  the  trade.  In  the  case  of  a  charter-party,  if  the 
stipulated  payment  is  a  gross  sum  for  an  entire  ship,  or  an 
entire  part  of  a  ship  for  the  whole  voyage,  the  gross  sum  will 
be  payable  although  the  merchant  have  not  fully  laden  the  ship. 
And  if  a  certain  sum  be  stipulated  for  every  ton,  or  other  portion 
of  the  ship's  capacity,  for  the  whole  voyage,  the  payment  must 
be  according  to  the  number  of  tons,  &c.,  which  the  ship  is 
proved  capable  of  containing,  without  regard  to  the  quantity 
actually  put  on  board  by  the  merchant.'  On  the  other  hand, 
if  the  merchant  has  stipulated  to  pay  a  certain  sum  per 
cask  or  bale  of  goods,  the  payment  must  be  in  the  first  place 
according  to  the  number  of  casks  or  bales  shipped  and  deli- 
vered ;*  and  if  he  has  further  covenanted  to  furnish  a  com- 
plete lading,  or  a  specific  number  of  casks  or  bales,  and 
failed  to  do  so,  he  must  make  good  the  loss,  which  the  owners 
have  sustained  by  his  failure,  to  be  settled,  in  case  of  dis- 
agreement, by  a  jury,  who  will  take  all  the  circumstances  into 
their  consideration. 


*  How  V.  Kii-cliner,  11  Moore,  P.  C. 
21 ;  Kirchner  v.  Venus,  6  Jur.  N.  S. 
396  (in  the  Privy  Council),  overruling 
in  eflFect  Gilkison  v.  Middleton,  2  C.  B. 
(N.  S.)  134,  and  Neish  v,  Graham,  8 
E.  k  B.  605. 

2  Blakey  v.  Dixon,  2  B.  &  P.  321 ; 
Andrew  v,  Moorhouse,  6  Taunt.  435. 
Per  Ld.  Tenterden,  Winter  v.  Haldi- 
mand,  2  B.  &  Ad.  649.  See  Curling  v. 
Long,  1  B.  &  P.  634,  636. 


'  Benson  v.  Schneider,  1  Moore,  21  ; 
Hunter  v.  Fry,  4  B.  &  Aid.  421 ;  Windls 
V.  Barker,  25  L.  J.  (Q.  B.)  349  (in  error). 
But  evidence  is  admissible  to  show  that 
the  caigo  supplied  is  a  fuUand  complete 
cargo,  according  to  the  custom  of  the 
port  of  loading ;  Cuthbert  v,  Cumming, 
24  L.  J.  (Ex.)  810;  11  Exch.  406,  S.C.; 
Roccus,  not.  72,  76. 

*  Roccus,  not.  73,  75. 
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If  an  entire  ship  be  hired  and  the  burthen  thereof  expressed 
in  the  charter-party,  and  the  merchant  covenant  to  pay  a  certain 
sum  for  every  ton,  &c.  of  goods  that  he  shall  put  on  board, 
but  do  not  covenant  to  furnish  a  complete  lading,  the  owners 
cannot  demand  payment  for  more  than  the  quantity  of  goods 
actually  shipped.* 

In  all  the  instances  before  mentioned  the  owners  take  upon 
themselves  the  chance  of  the  long  or  short  duration  of  the 
voyage ;  but  if  the  merchant  engage  to  pay  a  certain  sum  for 
every  month,  week,  or  other  period  of  the  voyage,  the  risk  of 
the  duration  falls  upon  the  merchant :  and  in  the  absence  of 
any  stipulation  to  the  contrary,'  the  computation  begins  from 
the  day  on  which  the  ship  breaks  ground  in  prosecution  of 
the  voyage,'  and  continues  during  the  course  of  it  inclusive 
of  unavoidable  delays  not  occasioned  by  the  act  or  neglect 
of  the  owners  or  master,  or  by  such  circumstances  as  work  a 
suspension  of  the  contract  for  a  particular  period.    Thus  freight 
in  such  a  case  is  payable  for  the  time  consumed  in  necessary 
repairs  during  the  voyage,  if  it  do  not  appear  that  the  ship  was 
iDSufficient  at  the  outset,  or  that  there  was  any  improper  delay 
m  repairing  her.^     So  where  a  ship,  chartered  at  a  monthly 
freight  for  a  voyage  to  any  port  or  ports  in  St.  Domingo  and 
back  to  London,  was,  after  having  discharged  part  of  her  cargo 
at  one  port  in  that  island,  peremptorily  ordered  by  the  super- 
cargo to  proceed  to  another,  then  under  blockade,  and  being 
taken  on  the  way  by  one  of  the  blockading  cruisers,  did  not 
regain  her  liberty  till  after  the  lapse  of  several  weeks,  and  then 
she  took  on  board  a  homeward  cargo  and  arrived  in  this  country. 
Lord  Ellenborough  thought,  ''  that  as  the  ship  was  taken  in 
proceeding  to  a  port  by  order  of  the  supercargo,  the  voyage  was 
never  discontinued,  and  the  freighters  were  answerable  for  the 
subsequent  detention  in  the  same  manner  as  if  it  had  arisen 
from  contrary  winds  or  from  an  embargo."  The  owners  accord- 
ingly recovered  freight  for  the  period  of  detention  at  the  rate 
stipulated  per  month,'  that  division  of  time  being  in  this,  as  in 

*  Lady  James  v.   East  India  Com-      B.  &  P.  634,  636. 

pany,  coram,  Ecnyon,  C.  J.,  at  Guild-  ^  Ripley  i;.  Scaife,  5  B.  &  C.  167  ; 

hall ;  port,  M.  T.  1789 ;  Roccus,  not.  75.  Havelock  v.  Geddes,  10  East,  b6b. 

*  Fenwick  v.  Boyd,  16  M.  &  W.  632.  •  Moorsom  v.  Greaves,  2  Camp.  627. 

*  Per  Eyre,  0.  J.,  Curling  v.  Long,  1  See  Beale  v.  Thompson,  3  B.  &  P  405. 
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other  mercantile  contracts,  to  be  understood  of  a  calendar,  and 
not  a  lunar  month.' 
fi  ^^^^^  ^^  When  the  parties  have  stipulated  for  a  fall  and  complete 

yarioua  Cargo,      cargo  of  particular  kinds  of  goods,  to  be  carried  respectively 

at  specified  rates  of  freight,  and,  as  the  event  may  be,  the  ship 
is  sent  home  empty,  or  only  part-loaded,  or  is  loaded  in 
whole  or  in  part  with  goods  to  which  the  rates  are  not 
applicable,  the  following  rules  appear  to  form  the  basis  of  the 
decisions  already  pronounced  by  the  courts  in  such  cases. 
Bnleg.  First. — It  is  obviously  the  intention  of  both  parties  to  the 

contract  that  freight  should  be  earned,  and  if  that  is  rendered 
altogether  impossible  or  partially  nugatory  through  fault  of  the 
freighter,  damages  to  compensate  the  loss  are  recoverable  by 
the  shipowner. 

Secondly. — The  measure  of  damages  is  determined  not  by 
what  is  reasonable,  but  by  what  is  stipulated  specifically 
between  the  parties  who  thereby  evince  an  intention  to  ascertain 
their  rights  and  obligations,  even  in  those  cases  in  which  they 
contract  for  power,  in  addition,  to  load  "  other  lawful  merchan- 
dise," or  "  other  goods,'*  witliout  appending  thereto  any  par* 
ticular  or  general  rate  of  freight.* 

Thirdly. — Generally  speaking,  where  there  are  several  ways 
in  which  the  contract  might  be  performed,  that  mode  is  assumed 
as  the  measure  of  damages,  which  is  least  burthensome  to  the 
defendant,  and  least  profitable  to  the  plaintiflf,  subject  however 
to  any  exception  expressly  provided  for  by  the  parties  in  their 
contract. 

"  It  may  be,"  says  Maule,  J.,  "  that  in  cases  of  this  sort, 
different  amounts  might  under  different  circumstances  be  the 
proper  measure  of  damages  for  the  breach  of  the  contract. 
Suppose  there  were  goods  which  the  charterer  might  have  put 
on  board  if  he  had  chosen  to  do  so  and  did  not,  it  may  be  that 
he  had  the  option  of  shipping  any  one  of  the  enumerated 
articles ;  there  may  have  been  goods  at  the  port  of  loading 
which  he  might  have  shipped,  but  none  of  the  enumerated 
goods ;  there  may  have  been  goods,  the  loading  of  which  would 
have  been  the  most  profitable  to  the  owner  and  the  most 

*  JoUy  V.  Young,  1  Esp.  186.  see  the  judgment  of  Maule,  J.,  inGether 

'  In  addition  to  the  cases  cited  below,      r.  Capper,  24  L.  J.  (C.  P.)  69,  71. 
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onerous  to  the  charterer,  or  the  converse  might  have  been  the 
case.  Again,  snppose  there  were  no  goods  at  all  at  the  place 
ready  for  shipment,  that  would  present  a  totally  different  state 
of  things ;  there  the  non-shipment  of  a  cargo  would  result 
from  the  charterer's  inability  to  ship  a  cargo. 

"  If  you  could  show  that  there  were  goods  which  the  charterer 

might  have  obtained,  then  the    proper  measure  of   damages 

would  be  the  non-shipment  of  that  cargo.     But  if  there  were 

none,  it  may  be  that  in  ascertaining  the  damages,  an  average  is 

to  be  taken  of  all  the  possible  kinds  of  goods.     It  is  in  that 

way  I  think  that  Lord  Tenterden  arrived  at  the  opinion  he 

expressed  in  Thomas  v.   Clarke,^  viz.,  that  where  there  is  no 

cargo  at  all  to  be  had,  the  average  is  to  be  taken  of  all  the 

possible  kinds  of  cargo ;   that    is,  that  you  are  to   assume, 

contrary  to  the  fact,  that  there  are  goods  of  each  of  the  kinds 

enumerated ;    because  the  obtaining  goods  of  any  one  kind, 

where  none  are  in  truth  obtained,  cannot  d  priori  be  considered 

as  more  probable  than  the  obtaining  of  any  of  the  others  ;  and 

taking  an  average,  and  assuming  that  to  be  the  way  in  which 

the  contract,  if  performed  at  all,  would  probably  have  been 

performed,  you  are  to  make  that  the  basis  of  the  calculation  of 

freight.     That  certainly  is  not  a  very  usual  mode  of  dealing 

with  a  contract."* 

The  subject  of  that  animadversion  was  a  decision  of  Lord 
Tenterden  upon  a  charter-party  in  which  it  was  agreed  that  a 
vessel  should  bring  home  from  Rio  Janeiro  a  cargo  consisting  of 
certain  enumerated  articles  at  various  specified  rates  of  freight, 
but  the  ship  returned  empty  because  there  was  no  cargo  for  her, 
and  the  Lord  Chief  Justice  intimated  that  the  proper  course  in 
calculating  the  damages  would  be  to  estimate  the  freight  by 
means  of  an  average  so  as  to  take  neither  the  greatest  possible 
freight,  nor  the  least.* 

This  rule,  deemed  at  once  just  and  reasonable  by  Tindal,  C.  J., 
was  afterwards  applied  by  him  and  the  Court  of  Common  Pleas 
to  the  case  of  a  vessel  which  under  a  similar  charter-party 
returned  home  only  part-loaded  with  the  enumerated  ailicles. 
The  charter-party  was  to  proceed  with  a  cargo  to  Rio  Nunez, 

^  Thomas  v,  Clarke,  2  Stark.  450.  Alexander,  6  C.  B.  791,  814,  816. 

'  Per   Maule,    J.,    in   Cockbum  r.         '  Thomas  v.  Clarke,  2  Starkie,  450. 
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and  there  having  discharged  the  same,  to  reload  a  full  and 
complete  cargo  for  London,  and  deliver  it  there  on  being  paid 
freight  in  full  for  the  voj'age  as  follows  : — for  gum,  bees'-wax, 
ivory,  and  palm  oil,  4Z.  per  ton  of  20  cwt.  nett  at  the  king's 
beam ;  hides,  at  71.  per  ton  of  20  cwt.  nett  at  the  king's  beam  ; 
paddy,  or  rice,  3Z.  per  ton  nett  weight ;  bullion,  IL  per  cent.; 
all  or  either  at  the  option  of  the  charterer.  Should  the  quantity 
of  paddy  exceed  80  tons,  20s.  per  ton  extra  freight  was  to  be 
paid  on  the  surplus,  and  tlie  quantity  of  hides  was  not  to 
exceed  50  tons.  The  charterer  having  shipped  a  small  quantity 
of  the  enumerated  articles  to  tlie  extent  of  one-seventh  of  the 
whole  cargo,  filled  up  the  ship  with  teak  timber  at  41.  a  load, 
the  master  receiving  it  under  protest  in  favour  of  the  owners' 
claims  under  the  charter-party.  A  special  jury  of  merchants 
having  found  that  the  teak  timber  was  not  lawful  merchandise 
according  to  the  true  intent  of  the  charter-party,  estimated  the 
freight  due  upon  a  cargo  of  average  quantities  of  the  enumerated 
articles,  and  found  the  difference  for  the  plaintiff;  and  this 
finding,  and  the  principles  on  which  it  proceeded,  were  expressly 
approved  of  by  the  Court  of  Common  Pleas  on  the  authority 
of  Thomas  v.  Clarke.^ 

Assigning  this  rule  of  average  quantities  to  the  somewhat 
exceptional  circumstances  pointed  out  in  the  observations  of 
Maule,  J.,  already  cited,  the  same  court  afterwards  elicited 
from  both  these  cases  the  general  principle,  now  an  established 
rule  of  law,  that  by  aU  such  contracts  the  parties  clearly  evince 
an  intention  that  for  other  goods,  besides  the  enumerated 
First  and  Second  articles,  the  shipowner  is  entitled  to  freight,  the  amount  of 

which  is  to  be  determined,  not  upon  a  qtuintum  meruit,  but  in 
accordance  with  the  rates  specifically  mentioned  in  their 
contract.' 

"Where,  therefore,  a  vessel  was  chartered  to  proceed  to  Port 
Phillip,  and  there  load  from  the  freighter's  factors  "  a  full  and 
complete  cargo  of  wool,  tallow,  bark,  and  other  legal  merchan- 
dise," the  quantity  of  bark  not  to  exceed  100  tons,  and  the 


»  Capper  v.  Forster,  3  Bing,  N.  C.  Alexander,  6  C.  B.  791,  814,  815,  per 

938,  949.  Maule,  J.,  in  Getherv.  Capper,  24  L.  J. 

«  Per  Maule,  J.,  in  Warren  v.  Pea-  (C.  P.)  69,  71 ;  Edwin  v.  The  East  India 

body,  8  C.  B.   800,  809  ;  Cockbum  v.  Company,  2  Vem.  210. 
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qnantity  of  tallow  and  hides  not  to  exceed  80  tons,  and  to 
deliver  the  same  at  London,  "  on  being  paid  freight  as  follows : — 
for  wool,  lid.  per  lb.  pressed,  and  Ifi.  per  lb.  unpressed,  gross 
weight ;  tallow,  32.  per  ton ;  bark,  4Z.  per  ton ;  and  hides,  2L 
per  ton ;  the  latter  not  to  exceed  20  tons  without  the  consent 
of  the  captain;" — it  was  held  that  whilst  the  shipper  was 
entitled  to  put  on  board  a  cargo  of  any  legal  merchandise,  the 
freight  was  to  be  calculated  as  for  a  fuU  cargo  of  wool,  with 
the  exception  of  so  much  space  as  the  stipulated  articles  would 
occupy,  and  for  such  space  in  accordance  with  the  rates  ex- 
pressly given  in  the  charter-party.  "  I  think,  said  Lord  Truro, 
the  parties  did  not  intend,  in  ascertaining  the  rate  of  freight 
for  any  part  of  the  cargo,  to  enter  into  any  inquiry  dehors  the 
charter-party,  but  in  that  respect  to  be  guided  entirely  by  it. 
The  capacity  of  the  ship  being  ascertained,  the  damages  are  to  TLird  Rule. 
be  calculated,  in  case  of  a  breach,  as  if  the  charterer  had  per- 
formed the  contract  in  the  way  most  favourable  to  himself  and 
least  favourable  to  the  shipowner."  * 

These  principles  were  afterwards  affirmed  by  the  same  Court, 
and  applied  to  the  following  case.  The  Ayrshire  was  chartered 
to  proceed  to  Baltimore,  and  load  "  a  full  cargo  of  produce,*' 
and  deliver  the  same  at  a  port  of  the  United  Kingdom,  on 
being  paid  freight,  "  at  and  after  the  rate  of  58.  6d.  per  barrel 
of  flour,  meal,  and  naval  stores ;  and  lis.  per  quarter  of  480  lbs. 
for  Indian  com  or  other  grain ; "  the  cargo  not  to  consist  of 
less  than  3000  barrels  of  flour,  meal,  or  naval  stores,  the 
quantity  of  flour  or  meal  shipped  not  to  be  less  than  that  of 
naval  stores.  The  cargo  put  on  board,  however,  consisted  of 
769  cwts.  of  tobacco,  6047  bushels  of  bran,  2000  bushels  of 
oats,  5000  oak-staves,  and  3  barrels  of  flour.  It  appeared  by 
the  evidence  that  a  quarter  of  Indian  com  or  of  wheat,  weighing 
480  lbs.,  would  occupy  in  space  10^  cubic  feet,  and  that  a 
quarter  of  American  oats  would  require  16  cubic  feet  of  room, 
and  weigh  on  an  average  only  272  lbs. ;  and  further  that  such 
oats  were  not  a  usual  shipment  from  America.  Upon  this 
contract,  and  considering  that  oats  were  not  then  a  usual  ship- 
menty  it  was  held  that  ''other  grain"  must  mean  grain  of 

>  Cockbum  v.  Alexander,  6  C.  B.  791,  812,  814. 
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480  lbs.  weight  to  the  quarter,  and  therefore  exclusiye  of  oats ; 
and  that  "  the  proper  mode  of  estimating  the  damages  would 
be  to  assume  that  the  stipulated  number  of  barrels  of  flour 
was  put  on  board,  and  the  residue  of  the  vessel  filled  up  with 
other  goods,  at  an  amount  of  freight  calculated  by  the  rule 
which  the  parties  had  laid  down,  namely,  5«.  6d,  per  barrel  of 
flour,  meal,  or  naval  stores;  and  lis.  for  every  480 lbs.  of 
Indian  com  or  other  grain  "  the  vessel  was  capable  of  taking.* 

In  this  way  the  courts  have  endeavoured  by  "  a  certain  loose- 
ness of  construction,"  to  put  a  meaning  upon  "  loose  terms," 
when  it  appears  that  with  regard  to  such  terms  the  parties 
obviously  intend  the  contract  should  not  be  inoperative ;'  but 
whenever  the  language  of  the  contract  is  susceptible  of  a  reason- 
able sense  by  construing  the  words  in  their  ordinary  meaning, 
the  courts  will  not  depart  from  this  elementary  rule  of  interpreta- 
tion, unless  there  is  some  manifest  difficulty,  or  inconsistency 
or  inconvenience  in  so  construing  them.'  Upon  a  declaration 
therefore,  which  averred  a  contract  to  pay  not  less  than  a 
specified  rate  of  freight,  and  in  addition  to  that  the  difference 
between  it  and  the  highest  freight  paid  on  the  same  passage 
when  the  said  vessel  passed  Elsinore  inwards,  the  parties  were 
restricted  to  evidence  of  freights  contracted  to  be  paid  between 
tlie  identical  ports  during  tlie  period  specified,  and  were  not 
allowed  to  refer  to  a  general  tariff  of  freights,  or  to  actual 
freights  for  a  neighbouring  port,  although  between  it  and  the 
port  in  question,  there  was  a  fixed  difference  well-known  to 
brokers  and  merchants."* 

In  the  absence  of  any  express  contract  for  freight,  unless  it 
is  proved  that  the  goods  were  to  be  carried  gratuitously,  the 
remuneration  wiU  be  determined  by  what  appears  to  a  jury, 
upon  evidence  of  the  current  rate  of  freight  at  the  time  between 
the  same  ports,  to  be  reasonable.* 


»  Warren  v.  Peabody,  8  C.  B.  800, 
814,  815. 

'  Per  Maule,  J.,  in  Getheri'.  Capper, 
24  L.  J.  (C.  P.)  69,  72. 

3  Ibid.  ;  Wiggins  v.  Johnston,  14 
M.  &  W.  609. 

^  Gether  v.  Capper,  24  L.  J.  (C.  P.) 
69 ;  if  a  pleader  declare  upon  a  certain 
translation  of  a  foreign  contract,  and 


the  case  go  to  trial,  the  Court  in  hone 
-will  regard  only  the  contract  as  it  ^- 
pears  in  the  declaration,  howsoeyer  it 
may  differ  from  the  original  contract, 
when  the  foreign  terms  are  properly  in- 
terpreted ;  S.  C.  (in  error)  25  L.  J.  (C.  P.) 
260. 

*  MUler  V.  Woodfall,  8  R  &  B.  493; 
27  L.  J.  (Q.  B.)  120,  S.  C. ;  Mitcheson  v. 
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It  is  sometimes  not  very  evident,  however,  that  the  rate  of  Within  the 

-    ,   _  .  9  .  Stipalation. 

freight  expressly  stipulated,  covers  the  goods  which  are  actually 
carried.     Thus  by  a  charter-party,  in  which  the  voyage  was 
from  London  to  Femambuco,  and  there  to  discharge  and  re- 
load, and  to  proceed  to  Valparaiso,  a  legal  port  between  Valpa- 
raiso and  Guayaquil,  and  Guayaquil,  all  or  any,  and  there 
to  discharge  the  cargo  laden  on  board  at  Femambuco,  and  at 
the  port  between  Valparaiso  and  Guayaquil  inclusive,  also  dis- 
charging any  goods  taken   on  board  at  Valparaiso  for  that 
purpose,  and  at  any  and  all  the  aforesaid  ports  to  receive  and 
take  on  board  a  full  homeward  cargo, — ^it  was  stipulated  that 
freight  should  be  paid  at  the  rate  of  61.  68.  per  ton  for  certain 
goods,  and  for  others  in  proportion,  "  and  such  freight  shall  be 
in  fall  for  the  voyage,  the  cargo  from  Pernamhuco  being  freight 
free,  as  well  as  those  goods  shipped  at  Valparaiso,  if  any,  for 
the  ports  at  which  the  vessel  shall  load  her  homeward  cargo." 
The  vessel  accordingly  discharged  and  reloaded  at  Femambuco 
and  Valparaiso  respectively,  taking  goods  on  board  at  the  latter 
place  belonging  to  the  freighters,  and  also  to  other  persons, 
having  been  advertised  there  as  a  general  ship,  for  Faita,  a 
legal  port  between  Valparaiso  and  Guayaquil,  part  to  be  dis- 
charged there,  and  the  rest  to  be  earned  to  the  United  King- 
dom.   At  Faita  she  discharged  the  goods   destined  for  that 
place,  but  took  no  homeward  cargo  on  board ;  and  afterwards 
completed  the  rest  of  her  voyage  in  the  terms  of  the  charter. 
The  owners  having  claimed  additional  freight  for  the  goods 
carried  between  Valparaiso  and  Faita,  on  the  ground  that  as  no 
homeward  cargo  was  loaded  at  the  latter  place,  it  was  not 
withiQ  the  voyage  covered  by  the  stipulation  as  to  freight, — 
it  was  held  that  Faita  was  so  clearly  within  the  description 
given  in  the  charter-party  of  the  voyage  to  which  the  stipula- 
tion for  freight  in  full  applied,   that  the  terms  following  did 
not  control  the  intention  of  the  parties  evinced  by  that  which 
went  before.' 

Subordinate  to  this  question  affecting  the  rate  of  freight,  is  Weight  or  Bulk, 
that  other  touching  the  weight  or  bulk  of  the  cargo,  whether  it  be  ^he^^ 

J^'icol,  7  Exch.    929,  which  was    the      cargo;  Mitchell  v,   Darthez,    2  Bing. 

case  of  cabin  freight,  not  being  governed     N.  C.  655. 

by  the  rate  applicable  to  the  rest  of  the         '  Sweeting  v.  Darthez,  14  C.  B.  538. 
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the  quantity  at  the  port  of  shipment,  or  at  the  port  of  delivery 
which  determines  the  gross  amount  of  the  freight. 

The  rule  at  common  law  is,  that  the  nett  quantity,  ascertained 
by  the  Queen's  scales  or  bushel,  at  the  port  of  delivery,  is  the 
measure  of  freight  payable  by  the  merchant ;  and,  therefore, 
where  the  consignee,  in  order  to  obtain  his  goods,  paid  for  the 
foreign  weight  expressed  in  the  bill  of  lading,  and  the  King's 
scales  yielded  a  smaller  result,  he  recovered  the  surplus  over- 
paid to  the  shipowner  in  an  action  for  money  had  and  received.* 
Gibbs,  C.  J.,  before  whom  the  action  was  tried,  being  pressed 
with  the  fact  that  the  payment  was  according  to  the  quantities 
expressed  in  the  bill  of  lading,  pointed  out  that  the  master  had 
signed  it,  adding  "**  weight  unknown,"  a  circumstance,  he  said, 
which  opened  it  to  the  effect  of  usage ;  and  the  jury,  in  finding 
for  the  plaintiff,  informed  the  Court,  that  the  usage  was  to 
check  the  foreign  weights  by  the  King's  landing  scales,  and  to 
pay  freight  according  to  the  nett  weight  ascertained  there. 

If  parties  bind  themselves  by  the  express  language  of  a 
written  contract,  the  common  law  rule  is  superseded,  and  the 
fimction  of  the  Court  is  to  determine  the  effect  of  the  language 
they  have  used,  A  cargo  shipped  at  Dantzic  was,  by  the  bill  of 
lading,  deliverable  in  this  country,  on  paying  freight  at  141.  per 
last,  and  in  the  margin  was  written  "  100  lasts  in  2092  bags;" 
but  the  freighter,  who  appeared  to  have  paid  the  purchase 
money  on  the  quantity  so  named,  objected  that  though  the 
cargo  consisted  of  100  lasts  English  measure,  freight  was  not 
payable  except  by  Dantzic  measure,  according  to  which  there 
was  a  considerable  deficiency.  The  Court,  however,  said  the 
written  contract  of  the  parties  was  express,  and  freight  must 
be  paid  on  100  lasts.' 


*  Qiraldes  v.  Donison,  Holt,  846 ;  and 
per  Pollock,  C.  B. ;  "I  agree  that  the 
bulk  or  weight  as  appearing  at  the  port 
of  destination,  may  be  primd  facie  the 
criterion  of  freight  to  be  paid ;"  Gibson 
V.  Sturge,  10  Exch.  622 ;  Martin,  B., 
had  grounded  his  judgment  in  that  case 
upon  the  assumption  that  this  was  the 
common  law  rule,  and  although  the  rest 
of  the  Court  dissented  from  him  in  his 
application  of  this  rule  to  the  case 


then  before  the  Court,  the  authority  of 
the  rule  itself  appears  not  to  be  thereby 
affected. 

«  MoUer  v.  Livinft  4  Taunt.  102. 
This  case  appears  to  leave  undecided 
another  question,  viz.,  where  there  is 
identity  of  name  applied  to  a  difference 
of  quantity  by  each  of  two  countries, 
and  a  bill  of  lading  signed  in  one  is  re- 
ceived in  the  other, — which  is  the  quan- 
tity that  governs  the  freight  ? 
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An  accidental  increase  of  bulk,  after  the  cargo  was  shipped,  Bulkacddentaliy 

.  increased. 

gave  rise  in  recent  times  to  a  novel  question,  and  seemed  primd 
facie  to  entitle  the  master,  in  accordance  with  the  rule  at  com- 
mon law,  to  a  proportionate  increase  of  freight.     It  was   a 
cargo  of  wheat,  shipped  at  Odessa,  for  which  the  master  signed 
bills  of  lading  "  quantity  and  quality  unknown ; "  but  it  was 
proved  at  the  trial  to  have  consisted,  as  was  expressed  in  the 
bills  of  lading,  of  3700  chetworts,  equivalent  to  2664  quarters. 
In  the  course  of  the  voyage,  however,  the  wheat,  from  some 
cause  unknown,  had  become  heated  and  damaged,  and  when 
measured  by  the  custom-house  officers  at  the  port  of  delivery, 
the  cargo  consisted  of  2785  J  quarters.     Martin,  B.,  at  the  trial, 
and  afterwards  in  banc,  was  in  favour  of  the  master's  right  to 
recover  freight  according  to  the  measure  at  the  port  of  delivery ; 
but  the  rest  of  the  Court  held  that  the  freighter,  whilst  receiv- 
ing the  larger  bulk,  was  not  liable  to  pay  for  more  than  the 
smaller  quantity,  such  as  it  was  shipped.* 

"I  agree,"  said  Pollock,  C.  B.,  "that  the  bulk  or  weight,  as 

appearing  at  the  port  of  destination,  may  be  the  criterion  of 

the  freight  to  be  paid ;  but  when  it  is  proved  that  that  test  is 

fallacious  and  untrue^  and  the  real  quantity  shipped  was   a 

different  and  smaller  quantity,  then  I  think  that  the  freight 

ought  to  be  calculated  upon  the  true  quantity  shipped  ;  and,  in 

my  judgment,  the  captain's  ignorance,  as  expressed  in  the  bill 

of  lading,  of  the  true  quantity,  cannot  entitle  him  to  charge 

according  to  a  false  estimate.     .     .     .     Here  the  measure  of 

the  wheat  shipped  was  known,   and  has  been  proved, — all 

beyond  that  is  water ;  and  though  the  water  cannot  be  separated, 

the  amount  of  freight  charged  for  the  water  can  be  ascertained, 

and,  I  think,  ought  to  be  deducted  from  the  claim  founded  on 

the  mere  measurement  at  the  port  of  discharge  or  delivery ; 

and  I  think  it  is  no  answer  to  this  to  say,  that  in  many  cases 

the  quantity  shipped  would  be  unknown,  or  would  be  ascertained 

with  difficulty.    If  the  experience  of  commerce  had  discovered 

that  the  measurement  at  the  port  of  destination  was  the  most 

conyenient,  and  had  established  it  by  usage  and  custom,  the 

parties  would  have  been  bound  by  it ;  but  from  the  absence  of 

»  Gibson  v.  Sturge,  10  Exch.  622. 
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any  evidence  to  that  effect,  I  infer  there  is  no  such  custom,  and 
no  such  convenience  as  ought  to  be  the  foundation  of  a  custom, 
or  ought  to  influence  our  decision  in  establishing  a  rule  for  the 
first  time.  But  it  is  manifest,  that  a  cargo  of  wheat  may  be 
increased  in  bulk,  to  the  great  injury  of  the  cargo,  by  the 
fraud  or  negligence  of  the  captain  and  crew ;  and  I  think  that 
laws  ought  to  be  framed,  and  the  decisions  of  courts  of  law,  as 
far  as  possible,  ought  to  be  founded  on  the  same  principles,  as 
we  have  no  doubt  prevail  in  the  moral  government  of  the 
universe,  that  as  far  as  possible,  duty  and  interest  should  not 
be  opposed  to  each  other."* 

A  custom  in  the  grain  trade,  which  would  bind  the  merchant, 
against  his  better  knowledge,  to  pay  higher  freight  whenever 
his  com  was  delivered  to  him  in  a  worse  condition,  may  well 
be  supposed  not  to  exist ;  and  as  the  Lord  Chief  Baron'ff 
observations  must  be  understood  of  such  a  custom  in  that 
particular  trade,  or  a  general  custom  so  rigid  as  to  admit  of  no 
exception,  the  common  law  rule,  as  already  stated,  remains  in 
all  its  integrity  and  authority  unquestioned.  Even  exceptional 
cases,  as  they  may  be  called,  may  be  said  to  be  within  the 
equity  of  the  rule,  the  object  of  which,  being  as  a  check  to 
ascertain  the  true  weight  and  measurement,  may  be  attainable, 
under  peculiar  circumstances,  only  by  striking  the  mean  of 
two  different  results,  or  as  may  yet  happen  with  the  growth  of 
traffic  in  chemical  compounds  shipped  in  bulk  and  liable  to 
vary  in  volume  with  the  variations  of  temperature,  by  founding 
upon  the  calculations  of  science  at  a  given  degree  of  heat. 

rREioHT,  WHIN        The  rate  at  which  freight  is  payable,  being  fixed,  the  title  to 

freight  at  common  law  remains  to  be  considered.  Freight  is 
not  due  until  it  is  earned ;  and  as  the  carrier's  contract  is  in 

At  Common  Law.  its  nature  entire,  nothing  short  of  complete  performance  satis- 
fies the  common  law,  unless  the  freighter  himself  interferes  to 
prevent  it.  No  freight,  then,  is  due  primd  facie,  unless  the 
whole  is  earned.  By  consent  of  the  freighter,  however,  the 
shipowner  not  insisting  on  completing  his  contract,  imperfect 
performance  may  be   a  good  title,  imder  a  new  contract,  to 

1  Gibson  r.  Sturge,  10  Exch.  622,  641,  642. 
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remuneration  in  the  nature  of  freight  jpro  raid  itineris  peractV 
If  there  is  no  performance  whatever,  there  may  yet  be  a  valid 
daim  for  damages,  although  there  be  no  title  to  freight.  These 
questions,  involving  considerable  variety  of  facts,  remain  to  be 
considered ;  and  perhaps  it  will  contribute  to  perspicuity  of 
arrangement,  to  reserve  for  separate  consideration  those  rules 
of  the  law  maritime  which  govern  the  title  to  freight  under  the 
iQterference  of  princes  during  the  existence  of  hostilities. 

Freight,  being  the  price  of  safe  carriage  and  delivery  of  the 
subject  of  bailment  at  the  destined  port,  performance  of  the 
contract  is  a  condition  precedent  to  any  right  of  the  carrier  to 
recover  the  reward.' 

To  begin  with  the  delivery  of  the  goods,  though  it  be 
inverting  the  natural  order,  may  facilitate  the  clear  discussion 
of  the  other  part  of  the  service,  which  is  much  more  complicated 
in  point  of  law. 

Delivery  is  an  implied  term   of  the  earner's  contract  at  DeiiTeryofthe 
conmion  law ;  it  is  expressly  stipulated  in  all  charter-parties  destined  Fort, 
and  bills  of  lading  in  the  common  form ;  and  under  all  contracts 
express  or  implied,  by  which  the  amount  of  freight  is  dependent 
on  the  quantity  of  the  goods,  it  is  the   tale   delivered  which 
governs  the  result.' 

A  ship  was  chartered  to  take  a  full  cargo  of  coals  from 
Shields  to  Hamburgh,  and  deliver  the  same  at  such  place  or 
places  where  she  might  safely  come,  on  being  paid  freight  at 
20i.  a  keel,  the  rate  of  delivery  to  be  a  keel  a  day.  With 
seventeen  keels  on  board,  the  vessel  set  sail,  and  arrived  at 
Cnxhaven,  a  place  so  near  Hamburgh  that  she  might  have 
reached  the  latter  port  the  same  day,  had  she  not  been  pre- 
vented by  the  British  ships  of  war  on  the  station,  on  account 
of  the  French  forces  being  then  on  their  way  to  Hamburgh. 
The  consignees,  however,  consenting  to  take  the  coals  at 
Gluckstadt,  the  vessel  sailed  thither,  and  delivered  into  Ughters 
sent  for  the  purpose  seven  keels  and  a  chaldron,  being  one 

»  Secposf,  p.  416.  N.  S.  895. 

'  Per  Lord  Ellenborough,  Osgood  v,         ■  See  Christy  i*.  Row,  1  Taunt.  800 ; 

Groning,  2  Camp.   466  ;  per  id.   De  Mitchell  v.  Darthez,  2  Bing.  N.  C.  555; 

Sihale  V.  Kendall,  4  M.  &  Sel.  87,  42  ;  Davidson  v.   Gwynne,  12  East,   881  ; 

Howr.  Kirchner,  11  Moore,  P.  C.  21 ;  Vlierboom  v.  Chapman,  13  M.  &  W. 

KiKhner  v,  Vcnns,  coram,  P.  C.  5  Jur.  280 ;  Mashiter  v.  Boiler,  1  Camp.  84. 
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keel  per  workiDg  day  ;  but  on  the  ninth  day,  she  was  obliged, 
by  the  British  ships  of  war,  to  return  to  Cuxhaven,  and  after 
having  been  altogether  fifteen  days  at  these  ports,  bnt  withoot 
delivering  any  more  of  the  coals,  she  was  obliged,  by  the  same 
cause  to  leave ;  and  she  returned  to  Shields  with  the  residue 
of  the  cargo,  the  master  recovering  freight  according  to  the 
quantity  of  coals  delivered,  and  no  more.^  So,  in  a  case  to  be 
considered  more  minutely  hereafter,  where  the  ship  and  one 
third  of  the  cargo  were  lost  at  Fayal,  on  the  voyage  from 
Buenos  Ayres  to  Gibraltar,  freight  for  the  residue  of  the  cargo, 
delivered  to  the  proprietors  at  a  port  short  of  her  destination, 
was  recovered  by  the  shipowners  on  a  quantum  meruity  notwith- 
standing there  was  a  charter-party,  and  an  agreement  therein 
for  a  gross  sum  to  cover  the  voyage  out  and  home.* 

The  last-mentioned  case  illustrates  a  question  pertinent  to 
the  present  inquiry,  that  has  long  been  surrounded  with  doubt, 
both  in  this  country  and  the  United  States ;  namely,  whether 
a  ship  that  is  chartered  at  a  gross  freight  for  the  voyage,  and 
brings  home  a  portion  only  of  the  cargo  actually  loaded,  can 
recover  at  law  any  freight,  full  freight,  or  none  at  all.  It  has 
been  decided  both  here  and  in  the  United  States,  upon  what 
appears  to  be  sound  principle,  that  upon  a  special  assumpsit,  or 
action  of  covenant  on  the  charter-party,  as  the  plaintiff 
cannot  aver  performance,  there  can  be  no  recovery  of  the 
stipulated  freight.'  But  if,  after  failure  of  performance  under 
the  old  contract,  there  are  those  acts  of  the  parties  from  which 
the  law  may  imply  a  new  contract,  and  also  performance  in 
accordance  therewith,  freight  for  the  services  rendered  may  be 
recovered  under  a  general  assumpsit.* 


»  Christy  v.  Row,  1  Taunt.  300. 

s  Mitchell  V.  Darthez,  2  Bing.  N.  C. 
555. 

'  Bright  r.  Cowper,  1  Brownlow,  21 ; 
Clark  V,  Gumell,  1  Bulst.  167  ;  Cook  v. 
Jennings,  7  T.  R.  881 ;  Post  v.  Robert- 
son, 1  Johnson  (New  York),  R.  24. 

<  Mitchell  V.  Darthez,  2  Bing.  N.  C. 
555;  Luke  v.  Lyde,  2  Burr.  882.  The 
form  of  the  declaration  in  this  last  case 
is  not  stated  in  the  report;  but  Lord 
Kenyon,  in  Cook  v.  Jennings,  7  T.  R. 


881,  ZSi,  states  it  to  have  been  a  general 
assumpsit,  and  distinguishes  it  thereby 
from  the  case  then  before  him ;  and  Mr. 
Abbott  yerified  his  lordship's  statement 
by  examination  of  the  roUs ;  T.  T. 
82  &  33  Geo.  2,  Roll  879  ;  as  to  the 
ratio  deddcndij  however  of  this  case, 
see  postf  p.  422.  An  opinion  coinciding 
with  that  in  the  text  is  expressed  by 
the  learned  judges  who  decided  Post  v. 
Robertson,  supra. 
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It  may  be  laid  down  as  the  general  rule,  without  alluding  to  Exceptions  to  the 

-  .  .  .  .      Rule— no  Deli- 

ine  special  cause,  that  where  there  is  no  delivery  made,  there  is  very,  no  Freight 
no  freight  due,*  whatever  claim  there  may  be  for  damages.  In 
two  cases,  however,  the  law  allows  the  practice  to  swerve  from 
the  rule.  The  first  arises  under  circumstances  in  which  the 
value  of  the  goods,  and  the  amount  of  the  freight  must  be  deter- 
mined upon  the  principle  of  general  average,  still  remaining  to 
be  considered;'  and  the  second,  under  an  emergency  akeady 
adverted  to,^  when  goods  have  been  necessarily  sold  to  bring  the 
vessel  home,  the  master  being  then  answerable  for  their  value, 
and  entitled  to  his  full  freight  for  them  to  the  port  of  destination. 

But  although  the  delivery  of  the  goods  at  the  place  of  l^«^«  ^8  *<>  'i^^ng 
destination  is  in  general  necessary  to  entitle  the  owner  to  the 
fireight,  yet  with  respect  to  living  animals,  whether  men  or 
cattle,  which  may  frequently  die  during  the  voyage  without 
fault  or  neglect  on  the  part  of  the  persons  belonging  to  the 
ship,  it  is  said  that  if  there  be  no  express  agreement  whether 
the  reward  is  to  be  paid  for  lading,  or  for  transporting  them, 
freight  shall  be  paid  as  well  for  the  dead  as  for  the  living; 
if  the  agreement  be  to  pay  for  the  lading  and  undertaking  to 
cany  them,  their  death  certainly  cannot  deprive  the  owners 
of  the  reward ;  but  if  the  agreement  be  to  pay  freight  for 
transporting  them,  then  no  freight  is  due  for  those  that  die  on 
the  voyage,  because  as  to  them  the  contract  is  not  performed. 
These  distinctions  are  found  in  the  civil  law,  and  adopted  by 
all  the  writers  on  this  subject.^ 

A  right  and  true  delivery  of  goods,  according  to  bills  of  Right  and  tme 
lading  in  the  conmion  form,  means,  in  law,  a  delivery  of  the  satisfies! 
entire  number  of  chests  or  packages,  without  reference  to  the 
condition  of  their  contents  at  the  time  of  their  being  landed ; 
damage  thereto,  although  occasioned  by  the  default  and  negli- 
gence of  the  master  and  crew,  being  no  answer  to  a  demand 
for  freight,  but  only  subject  of  a  cross  action  for  damages.* 

*  Per  Loid  Mansfield,  Baillie  v.  Mou-  house,  5  Taunt.  435.  As  to  Passengers, 
digligani,  1  Park,  lusur.  116.  ante,  c.  vii.,  and  Moffat  v.  East  India 

*  Poet,  c.  xiv.  Co.,  10  Ea^t,  468  ;  ante,  p.  294,  n.'. 

'  Ante,  c.  iv.  p.  142  ;  c.  ix.  p.  371.  *  Davidson  r.  Gwynne,  12  East,  881, 

*  Dig.  14.  2. 10;  Roccus,  not.  76,  77,  893  ;  Shields  v.  Davis,  6  Taunt.  65  ; 
78 ;  Molloy  bk.  2,  c.  4,  §  8 ;  Blakey  v,  per  Lord  Mansfield,  Luke  v.  Lyde,  2 
Dixon,  2  B.  &  P.  821 ;  Andrew  v.  Moor-  Burr.  882-888. 
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Delivery  ill-oon* 
ditioned. 


Deterioration 
distingnished  in 
its  causes. 


The  ship  Yorhy  which  had  been  chartered  by  the  East  India 
Company,  was  overtaken,  on  her  return  home,  by  a  violent 
storm  off  Margate,  where  she  was  stranded  and  sunk  imder 
water,  so  that  a  great  part  of  her  cargo  (being  saltpetre)  was 
lost ;  the  principal  part  of  the  remainder,  consisting  chiefly  of 
pepper,  was  greatly  damaged  by  the  sea-water,  but  was  got  out 
of  the  ship  by  persons  sent  down  by  the  company,  and  brought 
to  London  in  vessels,  where  a  particular  process  was  employed 
at  a  great  expense  to  the  company,  to  restore  it  in  some  degree 
and  render  it  marketable.  The  ship,  after  being  nearly 
unloaded,  and  with  much  difficulty  raised,  arrived  in  the  port 
of  London,  witli  a  small  part  of  the  cargo  still  remaining  on 
board,  and  the  company,  notwithstanding  the  injury  done  to 
the  goods,  and  certain  very  favourable  clauses  in  the  charter- 
party,  were  held  liable  for  the  freight  of  the  goods  delivered, 
and  demurrage  as  specified  in  the  charter-party.* 

It  may  happen,  however,  that  goods  existing  in  species,  when 
brought  to  the  place  of  destination,  are  so  deteriorated  in  con- 
dition, as  not  to  be  worth  the  freight;  and  then  arises  the 
question,  whether  the  merchant  is  bound  to  pay  freight,  or  is 
at  liberty  to  abandon  the  goods  to  the  shipowner  for  his  claim. 
Upon  this  question,  although  different  doctrines  have  prevailed 
among  jurists,  there  is  no  judicial  decision,  as  yet,  in  our  books. 

In  considering  it,  the  causes  from  which  the  deterioration 
in  the  merchandise  may  proceed,  should  be  distinguished.  If 
it  proceeds  from  the  fault  of  the  master  or  mariners,  the 
merchant  is  entitled  to  a  compensation,  and  may  recover  it  by 
an  action  at  law  againt  the  owners  or  master ;  but  if  he  has 
received  the  goods,  he  cannot  insist  upon  the  damage  as  a 
defence  to  such  an  action  brought  against  himself  for  the 
freight,  even  although  he  has  offered  to  return  them." 


*  Hotham  v.  East  India  Company,  1 
Doug.  272.  See  also  Lutwidge  r.  Grey, 
post,  p.  407. 

2  Mills  and  Others  v.  Bainbridge  and 
Others ;  Guildhall,  Dec.  20th,  1804,  be- 
fore Lord  EUenborough,  C.  J.  His 
Lordship  intimated,  that  if  the  mer- 
chants had  refused  to  receive  the  cargo, 
on  the  ground  of  damage  so  occasioned, 


the  point  would  admit  of  some  doubt 
In  such  a  case,  the  merchant  would 
derive  no  benefit  whatever  from  the 
conveyance,  nor  would  the  master  have 
fulfilled  his  engagement  according  to 
the  terms  of  the  bill  of  lading :  Q^4g^tf 
therefore,  whether  the  master  could 
oblige  the  merchant  to  pay  the  freight  ? 
See  Basten  v.   Butter,  7  East,    47& ; 
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One,  who  was  a  part-owner,  and  also  one  of  the  ship's 
husbands,  shipped  in  this  country,  for  Sydney,  in  Australia, 
33,000  bricks,  which,  upon  arrival,  were  found  to  have  been 
crushed  to  dust.  The  agent  of  the  ship's  husband  there, 
instead  of  taking  them  out,  left  them  on  board  as  ballast  for  a 
voyage  from  Sydney  to  Calcutta,  where  the  brickdust  was  sold 
for  an  inconsiderable  amount.  The  freight  for  these  bricks  did 
not  appear  in  the  ship's  accounts,  nor,  on  the  other  hand,  was 
any  action  brought  to  recover  their  value  ;  but  upon  a  bill  in 
Chancery  by  the  other  part-owners  for  an  account  from  the 
8hip*8  husbands,  and  argument  for  the  defendant  that  freight 
was  not  payable  as  the  goods  were  rendered  imfit  for  use 
through  the  default  or  negligence  of  the  shipowner,  it  was, 
nevertheless,  held,  that  they  must  account  for  the  freight,  the 
bricks,  having  been,  in  effect,  delivered  to  the  defendant's 
agent  at  Sydnej^  and  their  condition  at  the  time  of  delivery 
being  no  answer,  although  it  might  be  subject  of  an  action  at 
conunon  law  for  damages.' 

On  the  other  hand,  if  it  proceeds  from  an  intrinsic  principle  Authorities 
of  decay  naturally  inherent  in  the  commodity  itself,  whether  Modern. 
active  in  every  situation,  or  only  in  the  confinement  and  close- 
ness of  a  ship,  the  merchant  must  bear  the  loss  and  pay  the 
freight;  the  master  and  owners  are  in  no  fault,  nor  does 
their  contract  contain  any  insurance  or  warranty  against  such 
an  event.  And  to  this  extent  agrees  the  opinion  of  the  author 
of  Le  Guidon,  He  says :  "  In  like  manner  the  merchant  cannot  Le  Guidon. 
abandon  the  goods  hereinbefore  mentioned  (viz.,  fruits,  salt, 
com,  victuals,  &c.)  to  the  master  of  the  ship  for  his  freight,  if  the 
deterioration  has  proceeded  from  natural  decay ;  or  from  the 
great  diminution  of  price,  that  takes  place  at  the  end  of  parti- 
cular seasons,  as  in  figs,  grapes,  and  herrings  after  Easter ;  or 
by  reason  of  an  over-abundant  supply  of  the  market,  as  in  com, 
wine,  or  salt;  although  in  salt  a  different  practice  formerly 
prevailed,  which  is  contrary  to  reason,  if  the  option  has  not 
been  reserved  by  an  express  clause  in  the  charter-party.' 


»>« 


Funsworth  r.  Okumird,  1  Camp.   38 ;  943,  coram,  Stuart,  V.  C. 

but  see  Shields  v.  Davis,  6  Taunt.  65,  *  Le  Guidon,  c.  7,   art.  10—2  Par- 

and  Garrett  v.  Melhuisb,  infra.  dess.  403. 
'  Garrett  «.   Melhuish,'4  Jnr.  N.  S. 
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CoiiBoIato. 


In  tlie  very  next  article,  however,  of  the  treatise  we  find  this 
doctrine:  '*If  goods  contained  in  casks,  as  wine,  oil,  olives, 
molasses,  and  others  of  tlie  like  sort,  have  leaked  to  sach  an 
extent,  that  the  casks  are  empty,  or  nearly  empty,  the  merchant 
may  abandon  them  for  the  freight,  before  they  are  landed. 
Therefore  masters  should  take  care  when  they  receive  casks,  to 
see  that  they  be  well  hooped,  and  in  good  condition.  It  is  true, 
that  if  by  tempest  the  casks  have  been  so  pressed  that  they 
have  thrown  out  their  bottoms,  have  been  beaten  in  and  burst, 
provided  there  have  been  no  fault  in  the  stowage,  the  loss 
shall  be  an  average  against  the  insurers,  the  master  shall  lose 
his  freight/'* 

From  the  words  of  this  article,  it  appears  ver}'  clearly,  that, 
in  the  opinion  of  the  author,  the  merchant  might  abandon 
articles  of  this  description,  although  the  leakage  were  not  occa- 
sioned by  peril  of  the  sea. 

By  the  Consolato,  after  some  minute  provisions  for  the  case 
where  the  master  furnishes  the  merchant  with  casks,  it  is 
declared,  with  an  indiscriminating  brevity,  that  when  the 
merchant  furnishes  the  casks,  the  master  is  entitled  to  freight 
for  all  that  is  put  on  board,  notwithstanding  part  or  the  whole 
of  the  wine  leaks  out.'  In  respect  of  pottery,  it  is  provided  in 
a  subsequent  chapter,  that  when  it  is  stowed  by  the  merchant's 
servants,  whether  well  or  ill- stowed,  the  master  is  not  answerable 
for  damage  done,  without  fault  iq  him,  and  is  entitled  to  his  fuU 
freight;^  but  when  stowed  by  men  employed  by  the  master,  and 
well  stowed,  and  if,  without  fault  in  them,  the  cargo  is  damaged, 
the  master  ought  not  to  pay  for  the  damage,  and  ought  not  to 
claim  the  freight.  If  the  merchant  or  his  agent  had  been 
present  at  the  stowage,  he  could  not  withhold  the  freight ;  if 
the  breakage  were  done  in  taking  on  board,  or  in  stowing. 


*  Guidon,  c.  7,  art.  11. 

«  Consolato,  c.  160—2  Pardess.  181, 
182. 

'  **  Provided  the  master  produce 
the  potsherds,  as  evidence  that  the 
pots  were  broken  without  his  tiault!" 
— a  provision  that  might  have  been 
concocted  and  enacted  by'Jack  Cade's 
parliament : — 


Cade.  Edinuud  Hortimer'B  elder  soo, 
"  Waa  by  a  beggar-woman  storn  away ; 
And,  Ignorant  of  his  birth  and  parentage. 
Became  a  bricklayer  when  he  came  of  age : 
His  aon  am  I ;  deny  it,  if  you  can. 
IHck.  Nay,  'tis  too  true ;  therefore  he  shall 
be  king. 

Smith.  Sir,  he  made  a  chimney  in  my  &< 
ther's  house,  and  the  bricks  are  alive  at  this 
day  to  testify  it ;  therefore,  deny  it  not*' 

Henry  F/.,  part  it  acl  iv.  sc.  1 
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freight  was  not  due ;  but  if  it  happened  in  discharging,  freight 
was  neYertheless  payable.* 

Such  are  the  provisions  bearing  on  the  point  under  dis- 
cussion,  to  be  met  with  in  this  celebrated  maritime  code,  which 
it  would  not  be  easy  to  reduce  to  mutual  agreement,  or  to 
reconcile  in  all  particulars  with  the  eflFect  of  general  principles. 

In  the  work  of  Molloy*  it  is  said :  "  If  freight  be  taken  for  Molioy. 
100  tons  of  wine,  and  twenty  of  them  leak  out,  so  that  there  is 
not  above  eight  inches  from  the  bulge  upwards,  yet  the  freight 
becomes  due :  one  reason  is,  because  from  that  gage  the  king 
becomes  entitled  to  custom ;  but  if  they  be  under  eight  inches, 
by  some  it  is  conceived  to  be  then  in  the  election  of  the 
freighters  to  fling  them  upon  the  master  for  freight,  and  the 
merchant  is  discharged.  But  most  conceive  otherwise ;  for  if 
all  had  leaked  out  (if  there  was  no  fault  in  the  master),  there  is 
no  reason  the  ship  should  lose  her  freight,  for  the  freight  arises 
from  the  tonnage  taken;  and  if  the  leakage  was  occasioned 
through  storm,  the  same,  perhaps,  may  come  into  an  average." 

The  French  law,  on  this  question,  following  Le  Guidon,  is  French  Law. 
that, ''  That  the  freighter  cannot  abandon  for  the  freight  mer- 
chandise diminished  in  price,  or  deteriorated  by  inherent  fault, 
or  by  accident."  "  Yet,  if  some  of  the  casks  containing  wine, 
oil,  honey,  and  other  liquids,  have  so  leaked  that  they  are 
empty,  or  nearly  empty^  the  said  casks  may  be  abandoned  for 
the  freight."' 

With  regard  to  the  second  of  these  rules,  in  respect  of 
leakage,  Yalin^  was  of  opinion  that  it  gave  the  right  of  aban- 
donment as  well  when  the  leakage  happened  through  fault  of 
the  casks,  as  when  it  occurred  by  perils  of  the  sea ;  but  he  is 
opposed  in  this  by  Pothier,  who  distinguishes  the  two  cases, 
holding  the  merchant  liable  for  the  freight,  although  the  liquor 
be  spilt  through  his  own  bad  casks.* 

In  our  own  West  India  trade,  the  freight  of  sugar  and 

*  Consolato,  c.  192—2  Pardess.  220.  liv.  3,  t.  8,  art.  25-26—4  Pardess.  864 ; 

'MoUoy,  bk.  2,  c.  4,  §  14.     The  2Boulay-Paty,  Droit  Maritime,  488-498.* 

Mthor  cites   Boyee   v.    Cole,    n.   T.  *  ValinontheOrd.,liv.8,  t.3,art.26. 

26  k  27,  C3ar.  2.  in  K.  B. ;  but  I  do  not  *  Pothier,  de  Charte-partie,   no.  60. 

find  that  case  reported  elsewhere. —  This  great  jurist  treats  this  provision  of 

Ai^icU,  the  French  law  as  founded  on  the  as- 

'  Code  de  Com.  art.  810 ;  Ord.  1681,  sumption  of  loss,  and,  therefore,  non- 
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molasses  is  regulated  by  the  weight  of  the  casks  at  the  port  of 
delivery,  which  as  a  fact  is  always  less  than  at  the  place  of 
shipment,  so  that  a  loss  falls  upon  the  shipowner. 

In  respect  of  the  first  of  the  French  rules  of  law  on  this 
point,  VaHn  argues  that  it  is  inequitable,  contrary  to  this 
fundamental  idea  that  the  goods  are  a  pledge  for  the  freight, 
and  places  the  merchant  in  a  worse  condition  than  if  his 
goods  were  absolutely  lost  by  shipwreck,  an  event  in  which  he 
is  not  liable  for  freight.*  But  Pothier,  again  opposing  him, 
says,  although  cargo  is  pledged  for  freight,  the  merchant  is  also 
personally  bound  for  it,  and  he  ought  to  pay  when  the  service  for 
which  he  hired  the  vessel  is  performed,  which  is  always  the  case 
when  the  goods,  however  damaged  in  condition,  are  transported 
to  their  place  of  destination.  Very  different  is  the  case  of  ship- 
wreck and  a  total  loss,  for  then  the  contract  is  not  performed — 
munere  vehendi  functus  non  est — and  for  that  reason  the  freight 
is  not  due.'  On  both  rules  the  opinion  of  Pothier  seems  to  be 
the  received  doctrine  among  French  jurists  at  the  present  day.* 

Rotterdam  Ord.        The  Ordinance  of  Botterdam  also  declares  the  liability  of  the 

merchant  for  freight  whenever  his  goods  are  carried  to  the  port 
of  delivery,  and  the  damage  they  have  suffered  is  not  due  to 
the  fault  of  the  master  or  seamen.^ 

Eogliah  Jurists.        To  the  Same  effect,  Lord  Mansfield,  in  Luke  v.  Lyde,  is 

reported  to  have  said,  that  "  As  to  the  value  of  the  goods,  it  is 
nothing  to  the  master,  whether  the  goods  are  spoiled  or  not, 
provided  the  merchant  takes  them;  it  is  enough  if  the  master 
has  carried  them ;  for  by  doing  so,  he  has  earned  his  freight; 
and  the  merchant  shall  be  obliged  to  take  all  that  are  saved,  or 
none ;  he  shall  not  take  some,  and  abandon  the  rest,  and  so 
pick  and  choose  what  he  likes,  taking  that  which  is  not 


delivery  of  the  merchandise.  He  was 
told  upon  inqniry  at  one  of  the  French 
sea-ports,  thiit  formerly  the  rule  of  the 
Admiralty  Court  would  not  allow  of 
abandonment  of  part,  but  the  doctrine 
of  the  Court  had  changed,  and  in  his 
opinion,  with  good  reason  ;  for  even 
where  the  stipulated  freight  was  a  gross 
sum  for  the  voyage,  he  saw  nothing  in 
the  way  of  taking  an  aliquot  part,  and 
so  determining  the  amount  of  freight 


for  which    abandonment    was   made; 
Charte-partie,  no.  59,  60. 

^  ValinontheOrd.  liv.  8,  t  8,  not  25, 
referring  to  Casaregis,  Disc.  22,  no.  46  ; 
Disc.  28,  no.  86  &  87,  in  support  of  his 
opinion. 

*  Pothier  de  Charte-partie,  no.  59. 

»  2  Boulay-Paty,  Droit  Maritime,  484- 
498  ;  3  Pardess.  Droit  Com.  no.  718. 

*  Ord.  Rotterdam,  art.  155— 2Magens, 
105. 
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damaged,  and  leaving  that  which  is  spoiled  or  damaged.  If  he 
abandons  he  is  excused  freight,  and  he  may  abandon  all,  though 
they  are  not  all  lost." 

But  this  must  be  received  (is  an  extra-judicial  opinion  of  his 
lordship,  as  the  question  of  abandonment  was  not  in  issue  in 
that  cause ;  in  fact,  the  goods  had  not  been  carried  to  the  place 
of  destination,  but  the  vessel,  which  was  bound  for  Lisbon, 
having  been  captured  and  re -captured,  was  carried  with  the 
goods  into  a  port  in  Devonshire,  and  there  the  merchant 
received  them. 

In  Lutwidge  v.  Grey  it  seems  to  have  been  taken  for  granted, 
by  the  counsel  on  both  sides,  that  the  merchants  might  have 
abandoned  the  whole  cargo :  but  in  that  case,  the  ship  was 
wrecked,  and  the  goods  saved  at  great  expense,  at  a  place  short 
of  the  port  of  delivery,  and  the  right  of  abandonment  is  spoken 
of  with  reference  to  the  situation  of  the  goods  at  that  place. 
Most  certainly  the  merchant  cannot  be  compelled  to  accept  his 
goods  at  any  other  place  than  the  place  of  destination :  even  if 
the  master  should  pay  the  salvage,  and  convey  them  to  that 
place,  the  merchant  may  be  allowed  to  have  his  option  of 
accepting  them  or  not,  loaded  with  the  additional  expense  of 
salvage.  And  accordingly,  in  another  case,  Lord  Mansfield 
said,  "  The  owner  of  the  ship  has  a  lien  for  freight,  but  in  a 
total  loss,  literally  so  called,  no  freight  is  due ;  in  case  of  a 
loss,  total  in  its  nature,  with  salvage,  the  merchant  may  either 
take  the  part  saved  or  abandon."  ^ 

Mr.  Abbott,  in  his  work  on  Shipping,  without  expressly 
stating,  seems  to  indicate  an  opinion  unfavourable  to  the 
existence  of  any  such  right  in  the  merchant  to  abandon  his 
goods  for  the  freight;  and  for  the  reasons  offered  by  Pothier  on 
the  general  rule,  it  is  scarcely  doubtful  that  within  the  same 
limits,  the  law  of  this  country  will  be  found  to  be  the  same  as 
the  French  law ;  but  in  the  absence  of  express  contract,  or 
established  usage,  or  positive  enactment,  it  is  hardly  probable 
that  the  exceptional  French  rule,  with  regard  to  liquids,  wiU  be 
followed  by  the  English  decisions,  when  any  of  the  liquid 
remains,  or  even  the  cask  is  entire.* 

*  Baillie  v.    Moudigliani.    1    Park,         "  See   a»&,    p.   397 ;    Davidson   v. 
littnr.  c.  %  p.  Uti.  Gwynne,  12  East,  381-893  ;  Shields  v. 
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In  the  United  States  the  general  question  has  been  raised, 
and  has  been  determined  against  tlie  claim  of  the  merchant  to 
abandon.*  That  was  in  an  action  against  the  insurers  of  freight 
upon  a  voyage  from  New  York  to  Barcelona  with  a  cargo  of  flour, 
where  the  ship  having  been  stranded,  most  of  the  cargo  was  so 
wetted,  that  to  have  carried  it  to  Barcelona,  both  the  damaged 
portion  and  the  sound,  would  have  been  in  a  condition  not 

wortli  the  freight,  and  the  owners,  therefore,  brought  back  the 

• 

vessel  and  abandoned  the  voyage.  The  Court  being  obliged 
by  the  nature  of  the  action  to  consider  whether,  in  case  the 
cargo  had  arrived  in  species,  at  the  port  of  delivery,  in  a  worth- 
less condition,  the  merchant  could  abandon  it  for  the  freight, 
and  taking  into  account  the  non -responsibility  of  the  ship- 
owners for  the  condition  of  the  cargo  when  they  have  faithfully 
discharged  their  other  duties  in  regard  to  it,  and  also  delivered 
it  at  the  destined  port,  and  that  for  their  reward,  although  they 
have  a  lien  on  the  cargo,  they  have  also  a  personal  remedy 
against  the  merchant,  finally  decided  that  the  merchant  was 
not  entitled  to  abandon  for  freight,  and  that  the  shipowners, 
under  the  circumstances,  as  they  had  not  performed  the  voyage, 
nor  offered  to  do  so,  had  no  claim  on  the  insurers.* 

The  delivery  heretofore  spoken  of  being  delivery  at  the  port 
of  destination,  presupposes  safe  carriage  thereto  as  already 
performed.  This  is  that  other  portion  of  the  service  stipulated 
for  in  a  contract  which  is  regaided  by  the  common  law  as  one 
and  indivisible.  Freight,  as  being  the  reward  agreed  in  such 
a  contract  to  be  paid  for  the  service,  is,  therefore,  dependent 
on  complete  performance  of  the  whole,  as  a  condition  pre* 
cedent  to  any  claim  for  it  that  can  be  enforced  by  action.' 
Where,  therefore,  the  ship  and  cargo  were  lost  in  the  course 
of  the  voyage,  and  the  owner  nevertheless  sued  the  freighter 
as  for  money  to  be  paid  him  on  the  shipment  of  the  goods 


Davis,  6  Taunt  65;  Garrett  i;.  Melhuish, 
4Jiir.  N.S.  943. 

*  Griswold  V.  New  York  Insuraiice 
Company,  3  Johns.  321. 

*  Griswold  V,  New  York  Insurance 
Company,  3  Johns.  321  (S.  C.  1  Johns. 
COO,  205),  has  ever  since  been  recognised 
in  the  United  States  as  establisliing  the 


true  doctrine  of  law  upon  this  point. 
See  McGaw  v.  Ocean  Insurance  Com- 
pany, 28  Pick.  412  ;  Whitney  v.  New 
York  Firemen  Insurance  Company,  18 
Johns.  208 ;  3  Kent's  Com.  225 ;  Abbott, 
Ship.  (Amer.  ed.)  434. 

»  Curling  v.  Long,  1  B.  &  P.  634,  636  ; 
Miller  v,  Woodfall,  8  K  &  B.  493. 
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fonnding  on  the  words  in  the  bill  of  lading,  "  the  shippers 
paying  freight  in  London/'  the  port  of  shipment;  Lord 
Ellenborough  held  that  the  contract  declared  on  was  not 
proved,  and  that  the  ordinary  contract  of  afifreiglitment  was  not 
performed,  and  therefore  on  neither  ground  could  the  plaintiff 
recover ;  and  under  these  circumstances  that  the  defendant,  if 
he  had  paid  freight  upon  the  shipment  of  the  goods,  might 
have  recovered  every  penny  of  it  back  again.* 

During  the  French  war  at  the  beginning  of  the  century,  the 

master  of  a  ship  freighted  from  Charlestown  in  North  America, 

to  the  port  of  Rotterdam,  hearing  in  the  Channel  of  the  British 

Order  in  Council,  sailed  up  to  Sheerness  to  obtain  a  British 

licence  to  go  to  Rotterdam;  but  when  he  had  obtained  the 

licence,  hearing  then  of  the  French  emperor's  decree  against 

all  vessels  sailing  from  an  ISnglish  port,  and  dreading  capture 

if  he  now  attempted  to  reach  Rotterdam,  he  brought  up  his 

ship  to  London,  and  discharged  the  cargo  into  a  warehouse, 

subject  to  the  claims  of  his  owners  thereon.     The  freighters, 

refusing  to  accept  this  as  performance  of  his  contract  and  to 

pay  freight,  obtained  an  injunction  in   Chancery  to  prevent 

him  selling  the  cargo;  and  upon  an  issue  out  of  Chancery, 

Lord  Ellenborough  held  that  the  master  had  no  claim  to 

freight,  as  that  could  only  be  earned  by  performance  in  the 

terms  of  the  charter-party,  and  none  to  other  compensation 

in  the  absence  of  any  contract  express  or  implied  to  support  it.* 

The  title  to  freight  resting  at  common  law  on  such  a  con-  When  perform- 
ditioQ,  becomes  absolute,  notwithstanding  there  is  no  per*  by  the  Freighter, 
formance,  if  that  is  either  prevented  or  dispensed  with  by  the 
charterer,*  provided  the  owner  and  his  ship  are  in  a  position 
at  the  time  to  earn  freight ;  for,  if  no  goods  are  on  board 
through  default  of  the  merchant,  although  the  ship  was  always 
ready  to  receive  them  and  perform  the  voyage,  the  owner 
acquires  thereby  no  title  to  freight,  but  only  a  claim  to  damages 
for  breach  of  the  contract.^    But  because  the  contract  is  entire 

^  Hashiter  t7.   BuUer,  1  Camp.  84.  borough,  Hashiter  v.  Buller,  1  Camp. 

'  Osgood  V,  Gronin^  2  Camp.  466  ;  84.      See  the  case  of  the  insurers  in 

liddaid  v.  Lopes,  10  East,  526.    See  Lutwidge  v.  Grey,  posL 
pfr  Lord  Ellenborough,   De  Silvale  v.         *  Staniforth  v.  Lyall,  7  Bing.  169 ; 

Kendall,  i  M.  &  Scl.  37,  42.  Smith  r.  Wilson,   8  East,   4S7  ;  Storor 

•  2  Co.  litt.  206  b;  per  Lord  Ellen-  i\  Gor^lon,  3  M.  &  Sel.  808  ;  Barker  v. 
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and  the  freight  indivisible,  if  once  the  goods  are  on  board,  the 
merchant  cannot  have  them  relanded  except  upon  payment  of 
the  full  amount  stipulated  for  complete  performance;*  and 
this,  notwithstanding  the  ship  has  not  broken  ground,  the 
common  law  diifering  from  the  law  maritime  in  that  particular.' 

Where,  however,  the  charterer's  agent  abroad  without 
authority  substitutes  a  new  contract  and  a  different  cargo  for 
those  stipulated  in  the  charter-party,  the  principal  is  not  bound 
thereby,  or  liable  for  freight  or  damages,  if  he  repudiate  the 
transaction,  there  being  nothing  on  his  part  to  induce  the 
master  to  believe  that  the  agent  had  any  such  power.' 

Apportionment  of  the  freight  pro  raid,  itineris  perctcti^ 
though  a  doctrine  familiar  to  the  law  maritime,  is,  properly 
speaking,  quite  unknown  to  the  common  law.  The  com- 
pensation that  sometimes  goes  by  this  name  is  awarded,  not 
for  partial  performance  of  the  old  charter-party,  but  for  com- 
plete performance  of  a  new  contract;*  and,  therefore,  in  the 
absence  of  any  such  new  contract,  express  or  implied,  no 
compensation  whatever  can  be  recovered.* 

The  occasion  for  applying  that  principle  arises  usually  from 
the  disability  of  the  ship  at  an  intermediate  port  in  the  course 
of  her  voyage.  Upon  the  occurrence  of  such  an  event,  the 
master  may  retain  the  cargo  for  a  reasonable  time  till  tl^e  ship 
is  sufficientiy  repaired  to  complete  the  voyage,  or  he  may 
send  it  on  by  another  vessel.  If  his  own  vessel  cannot  be 
repaired,  or  is  not  worth  the  expense,  and  he  abandons  the 
voyage,  he  loses  all  right  to  freight.  If  the  proprietors  of 
the  cargo  refuse  to  allow  him  either  to  bring  it  by  his  own 
ship,  or  send  it  on  by  another,  he  is  entitled  to  full  freight 
under  the  original  contract,  as  if  delivery  had  been  made  at 
the  port  of  destination.  But  if  there  is  a  voluntary  acceptance 
of  the    goods  at  the  intermediate  port,   attended  with  such 


Hodgson,  3  id,  267  ;  Reid  v.  Hoskiiis, 
6  £.  &  B.  958  (in  error) ;  Aveiy  v.  Bow- 
den  (in  error),  6  E.  &  B.  953 ;  Esposito 
V,  Bowden  (in  error),  27  L.  J.  (Q.  B.) 
17.     See  Smith  v.  Wilson,  8  East,  437. 

1  Tindall  v,  Taylor,  4  E.  &  B.  219. 

2  Pn-  Eyre,  C.  J.,  Curling  t>.  Long, 
1  B.  &  P.  684-686. 

»  Sickens  r.  Irving,  29  L.  J.  (C.  P.) 


25  ;  SeeiUy  where  there  is  authority  for 
the  change,  Fenwick  v.  Boyd,  1 5  M  &  W. 
632. 

<  Mitchell  V,  Darthez,  2  Bing.  N.  C. 
555 ;  per  Parke,  B.,  Vlierboom  r.  Chap- 
man, 13  M.  &  W.  230. 

'  Osgood  V.  Groning,  2  Camp.  466 ; 
Ylierboom  v.  Chapman,  supra. 
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circmnstances  as,  in  view  of  the  law,  raise  a  fair  inference  that 
the  farther  carriage  of  the  goods  was  intentionally  dispensed 
with,  the  law  assumes  that  the  proprietors  have  been  benefited 
bj  the  carriage  of  the  goods  thus  far,  and  holds  them  liable  on 
an  implied  promise  to  remunerate  the  owners  accordingly. 

In  the  case  of  Osgood  v.  Groningy  already  stated,^  the  master 
unwilling  to  expose  his  ship  to  confiscation,  refused  to  carry 
the  cargo  to  Rotterdam,  tlie  port  of  delivery,  but  tendered  it  at 
London  to  the  merchant's  agents  on  payment  of  freight  and 
charges ;  they,  however,  insisted  on  his  performing  his  contract 
to  deliver  at  Rotterdam,  and  as  he  persisted  in  landing  the 
goods,  nevertheless,  at  London,  Lord  EUenborough  held  that 
there  was  no  acceptance  short  of  the  port  of  destination  from 
which  the  law  could  imply  a  promise  to  pay  pro  raid  itineris ; 
and  the  Lord  Chancellor  approving  of  the  verdict,  the  master 
recovered  nothing  at  law  or  in  equity. 

The  early  case  of  Lutwidge  v.  Orey^  shows  under  what 
circumstances,  full  freight,  and  freight  pro  raid  itineris,  is 
recoverable  for  cargo  delivered  short  of  the  port  of  destination. 
Lutwidge,  the  owner  of  a  ship  called  The  Wharton  of  White- 
haven, let  his  ship  by  a  charter-party  to  Archibald  Grey  and 
others,  merchants  at  Glasgow,  for  a  voyage  from  Glasgow 
to  Maryland  or  Virginia,  and  back  to  Glasgow,  and  was 
to  receive  freight  from  them  for  the  homeward  cargo  only, 
at  the  rate  of  8i.  12s.  per  ton  of  tobacco,  computing  four  hogs- 
heads to  the  ton ;  one  half  to  be  paid  immediately  after  the 
ship's  discharge  at  Glasgow,  and  the  other  half  within  six 
months  after  such  discharge.  The  ship  sailed  to  Virginia,  and 
there  deUvered  her  outward  cargo,  and  took  on  board  from  the 
merchant's  factor  a  cargo  of  tobacco  consisting  of  199  hogs- 
heads, part  of  which  was  charterers'  property;  the  residue  which 
belonged  to  other  persons,  being  put  on  board  by  the  factor 
to  complete  the  lading,  in  pursuance  of  directions  from  his 

• 

*  Osgood  V,  Qroniiig,  2  Camp.  466,  House  of  Lords.  The  judgment  of  tlie 
o>%U  p.  405.  House  of  Lords  will  be  found  in  the 

*  Lutwidge  and  Another  v.  Grey  and  printed  journals  of  the  year,  p.  356. 
OtJiCTB,  determined  in  the  House  of  The  case  is  cited  in  the  case  of  Luke  v. 
Urds,  23  February,  1733.  The  account  Lyde,  both  at  the  bar  and  by  Lord 
bere  given  is  taken  from  the  printed  Mansfield,  who  was  one  of  the  counsel 
c««e8  dellTered  by  both  parties  to  the  for  the  appeUaiit. — Abbott, 
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principals,  in  case  the  outward  cargo  should  not  enable  him 
to  purchase  a  full  lading  on  their  account.  Grey  and  Co. 
insured  their  part  of  the  cargo  with  persons  living  at  Bristol ; 
the  other  part  was  not  insured.  On  the  homeward  voyage,  the 
ship  was  unfortunately  cast  away  near  Youghal  in  Ireland,  and 
part  of  the  cargo  to  the  amount  of  163  hogsheads  was  saved  by 
the  assistance  of  tlie  officers  of  the  customs,  and  deposited  in 
the  custom-house  there.  Lutwidge,  as  soon  as  he  knew  of  the 
misfortune,  informed  Grey  and  Co.  of  it,  and  told  them  he 
should  provide  another  ship  for  such  of  the  tobacco  as  was 
saved.  Grey  and  Co.  abandoned  their  part  of  the  cargo  to 
their  insurers,  and  indorsed  over  the  bills  of  lading  to  them. 
Lutwidge  provided  another  ship  at  Youghal,  but  the  insurers 
took  the  part  of  the  cargo  abandoned  to  them,  and  conveyed  it 
to  Bristol.  The  agent  of  the  proprietors  of  the  other  part  of 
the  cargo  was  willing  to  have  laded  it  on  board  the  ship  thus 
provided,  if  the  master  thereof  would  sign  bills  of  lading  to 
deliver  it  at  Glasgow  in  conformity  with  the  original  charter- 
party  ;  but  the  master  refused  to  give  such  bills  of  lading,  or 
to  oblige  himself  to  deliver  it  at  Glasgow,  offering  only  to  give 
receipts  obliging  himself  to  deliver  it  in  Great  Britain.  And 
the  agent  suspecting  that  he  meant  to  take  it  to  Whitehaven, 
and  not  to  Glasgow,  refused  to  deliver  it  to  him  upon  those 
terms,  and  sent  it  by  another  vessel  to  Glasgow,  where  several 
hogsheads  were  found  so  much  damaged,  that  they  were  not 
entered  at  the  custom-house,  but  burned  at  the  king  s  scales. 
Lutwidge  brought  an  action  against  Grey  and  others,  for  his 
freight  according  to  the  charter-party,  in  the  Court  of  Admiralty 
in  Scotland.  On  the  pai^t  of  the  defendants  it  was  insisted, 
that  the  contract  of  affreightment  was  dissolved  by  the  loss  of 
the  ship,  leaving  only  an  equitable  title  to  freight;  that 
this  could  not  be  enforced  against  them,  who  had  not  taken 
the  goods  into  their  possession,  but  against  the  insurers  at 
•Bristol  for  part,  and  for  the  residue  against  the  proprietors 
thereof;  that  this  right,  such  as  it  was,  could  only  be  in  pro- 
portion to  the  value  of  the  goods  saved,  after  deduction  of 
salvage  and  charges ;  and  at  all  events  that  it  could  only  be  for 
the  proportion  of  the  voyage  to  Youghal,  because  the  master 
of  the    ship  refused  to  sign  bills  of  lading,  to  deliver    the 
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tobacco  at  Glasgow.     The  Judge  of  the  Court  of  Admiralty 
decreed,  that  the  full  freight  was  due  from  Grey  and  Co.  for 
the  part  of  the  cai*go  saved,  but  none  for  the  part  lost;  and  that 
the  full  freight  was  due,  although  the  goods  were  not  carried 
to  Glasgow,  because  Lutwidge  had  another  ship  ready  to 
transport  them  thither,  there  being  no  occasion  for  any  new 
bills  of  lading,  while  the  former  bills   of  lading  subsisted. 
From  this  judgment,  Grey  and  Co.  appealed  to  the  Court  of 
Session  in  Scotland,  and  the  Lord  Ordinary  by  his  interlocutor 
decreed,  "  That  the  contract  of  affreightment  was  dissolved  by 
the  total  loss  of  the  ship,  albeit  some  of  the  shipwreck  goods 
were  saved  out  of  the  shipwreck ;  and  found  that  the  freighters 
indorsing  the  bills  of  lading  to  the  insurers  did  not  subject 
the  freighters  to  any  freight  for  the  goods  recovered  by  the 
insurers,  but  found  the  merchants  liable  to  the  freight  pro  raid 
itineris  of  such  of  the  goods  as  were  brought  to  Glasgow,  not- 
withstanding some  of  the  tobacco  was  found  damnified,  and 
burned  there."     This  decree  was,  on  the  petition  of  Lutwidge, 
reviewed  by  the  Lords  of  Session,  but  affirmed  by  them. 
Thereupon  he  appealed  to  the  House  of  Lords,  who  **  reversed 
the  decree   of  the  Lords  of  Session,  complained  of  by  the 
appellant,  and  declared,  that  the  respondents.  Grey  and  others, 
were  Hable  for  the  full  freight  of  such  of  the  goods  as  were 
given  up  to  the  insurers^  and  for  the  freight  pro  raid  itineris 
of  such  of  the  goods  as  were  brought  to  Glasgow,  notwith- 
standing the  damaged  state  of  some  of  the  tobacco." 

In  Mitchell  v.  Darthez,  the  ship  Jane  had  been  chartered 
for  a  voyage  from  London  to  Buenos  Ayres  and  back  to 
Gibraltar,  a  port  in  Spain,  London,  or  Liverpool,  freight  in 
full  for  the  voj'age  out  and  home  being  agreed  at  1300J.  The 
vessel  accomplished  the  outward  voyage,  and  was  on  her  way 
homeward  to-  Gibraltar,  when  she  encountered  a  storm  at  Fayal 
and  perished  with  one-third  of  the  cargo.  The  master,  after 
recommending  the  English  vice-consul  at  Fayal  to  send  on  • 
what  of  the  cargo  had  been  saved,  finally  sailed  for  England  on 
the  24th  of  July.  "  No  authority,"  said  Tindal,  C.  J.,  "  appears 
to  havfe  been  given  to  the  vice-consul  to  make  any  contract  for 

1  Mitchell  r.  Darthez,  2  Biug.  N.  C,  bb^. 
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the  hire  of  a  vessel  on  account  of  the  owners  of  The  Jane. 
The  master  of  The  Jane  certainly  did  not  make  any,  nor 
did  he  personally  make  provision  for  the  conveyance  of  the 
remainder  of  the  cargo  to  its  destination,  much  less  superintend 
its  transhipment,  or  accompany  it  to  the  port  of  discharge. 
Before  his  departure,  no  vessel  of  sufficient  capacity  to  convey 
it  had  arrived  at  Fayal ;  but  on  the  39th  of  July  such  a  vessel 
arrived,  and  the  vice-consul  chartered  her  on  behalf  of  the 
owners  of  the  cargo."  The  residue  of  the  cargo  by  this  vessel 
reached  Gibraltar,  where  it  was  accepted  on  behalf  of  the 
freighters,  and  freight  was  paid  for  the  conveyance  of  it  from 
Fayal.  Under  these  circumstances  it  was  held  that  as  the 
vice-consul  could  not  be  regarded  as  the  agent  of  the  ship- 
owners, in  what  he  did,  they  were  not  entitled  to  the  freight 
stipulated  in  the  charter-party,  the  voyage  not  being  performed 
by  them ;  but  the  defendants  having  ratified  the  acts  of  the 
vice-consul  as  their  agent,  must  be  taken  to  have  accepted 
delivery  at  Fayal,  rendering  themselves  thereby  liable  on  an 
implied  promise  to  pay  a  reasonable  freight  for  the  carriage 
of  such  of  the  goods  as  were  saved,  from  Buenos  Ayres  to 
Fayal. 

^tcannotbo'        ^^*  *^®  ^^^  ^*^  ^V^J  ^^  such  promise  from  circumstances 
iropliecL  that  come  short  of  a  voluntary  acceptance,  and  still  less  when 

they  amount  to  a  compulsory  receipt  of  the  goods  at  an  inter- 
mediate port.  And  therefore  where  the  master  sells  tlie  cargo 
in  the  course  of  the  voyage,  although  properly  and  to  prevent 
its  entire  loss  in  consequence  of  damage  by  perils  of  the  sea,  he 
is  not  entitled  to  freight  for  carriage  to  the  port  of  sale.'  In 
contrast  with  this  case,  as  though  it  were  opposed  to  it,  is 
sometimes  cited  the  case  of  Baillie  v.  Moudigliani,*  where  a 
vessel  and  her  cargo  being  taken  by  a  French  privateer  were 
sold  under  sentence  of  a  foreign  prize  courts  and  as  the  proceeds 
were  afterwards  returned  to  the  original  owners  by  a  Court  of 
appeal  reversing  the  sentence  of  the  Court  below,  the  ship- 

*  Vlierboom  v.  Chapman,  13  M.  &  W.  roydt;.  The  TTnion  Ins.  Co.  SBinn.  487  ; 

280  ;  Afortiorit  ho  is  not  entitled  to  Hurtin  v.  The  Union  Ins.  Co.  1  Wash, 

freight  if  he  improperly  sellsi  Hunter  C.  C.  580 ;  and  see  the  cases  collected 

v»   Prinsep,   10  East,  378.     The  same  in  Story's  note  to  Abbott  (Amer.  ed.), 

application  of  the  rule  to  these  cases  of  455. 
sale  is  made  in  the  United  States ;  Arm-         ^  See,  post,  p.  421,  422. 
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owners  received  freight  in  consequence ;  but  it  can  hardly  be 
doubted,  although  it  is  sometimes  otherwise  represented  in  this 
country  and  the  United  States/  that  the  real  foundation  of  the 
decision  in  that  case,  and  the  case  of  Luke  v.  Lyde,  is  in  the 
principles  of  the  law  maritime,  which  is  by  no  means  identical 
in  its  rules  respecting  freight  with  the  common  law  of  this 
country. 

In  the  case  of  Cook  v.  Jennings*  there  appear  to  have  been 
none  of  those  favourable  circumstances  between  the  parties 
attending  the  interruption  of  the  voyage  from  which  a  Jury 
could  have  inferred  a  new  agreement  to  pay  proportionably  for 
part  performance.  But  laying  the  action  as  the  plaintiff  did  on 
a  contract  under  seal  which  made  delivery  of  the  cargo  at  the 
port  of  destination  a  condition  precedent  to  the  right  to  freight, 
and  averring  that  the  ship  was  wrecked  before  her  arrival 
there,  it  was  impossible  for  liim  to  recover  either  the  whole  or 
apart. 

Although  the  charter-party  may  fix  the  rate  of  freight  SpecW  Contracts 
by  the  week  or  the  month,  as  a  means  of  ascertaining  the 
amount  ultimately  payable,  it  is  still  open  to  the  parties  by  the 
same  contract  to  stipulate  that  the  voyage  shall  be  performed 
before  freight  is  due.  Mackrell,  the  owner  of  a  ship  called 
Tlie  Richard*  lying  in  the  river  Thames,  let  his  ship  to  freight 
by  a  charter-party  dated  9th  of  March  1744,  to  Simond  and 
another,  ''by  the  month,  for  such  time  as  she  should  be 
employed  in  performing  a  voyage  from  London  to  Plymouth, 
and  the  island  of  Grenada,  and  from  thence  back  to  London," 
the  plaintiff  covenanting  "to  perform  the  voyage  above- 
mentioned,  and  in  such  outward  and  homeward  voyage  to  load 
and  unload  all  lawful  goods ;  "  and  the  defendants  that  they 


'  See  for  instance  Story's  note  above 
referred  to,  Abbott  (Amer.  ed.),  455. 
So  in  a  work  on  Shipping  and  Insu- 
rance by  Mr.  Parsons,  Boston,  1859 
(voL  i  128),  the  rule  in  Curling  v, 
Lmg,  1  B.  &  P.  634,  that  the  inception 
of  freight  is  the  ship's  breaking  ground, 
is  referred  to  as  being  in  contradiction 
with  TindaU  v.  Taylor,  4  E.  &  B.  219. 

»  Cook  V.  Jennings,  7  T.  R.  381. 
AtUe,  p.  396. 


3  Mackrell  v,  Simond  and  Hankey,  in 
K.  B.  Trin.  T.  16  Geo.  3.  It  was  an 
action  of  covenant  on  the  charter-party, 
in  the  first  count  of  which  the  plaintifi 
claimed  freight  for  the  period  of  the 
Toyage  to  Grenada  ;  in  the  second  up 
to  the  day  of  the  loss  of  the  ship.  The 
defendants  demurred  to  both  counts. 
Judgment  was  given  for  the  plaintifi  on 
the  first  count,  and  for  the  defendants 
on  the  second. — AbboU, 
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'*  w«»uld  load  and  unload  the  ship,  and  give  the  master  proper 
orders  in  respect  thereof;  that  the  ship  should  be  discharged 
out  of  her  said  monthly  employ  on  the  delivery  of  her  Lome- 
ward  cargo  in  London;  and  that  they  would  pay  in  full  for  the 
freight  and  hire  of  the  said  ship  at  the  rate  of  llOZ.  sterling 
per  calendar  month,  for  all  such  time  as  the  said  ship  should 
be  taken  up  in  performing  the  voyage  aforesaid,  to  commence 
and  be  accounted  from  the  day  of  the  date  of  the  charter-party, 
and  to  end  and  determine  on  the  day  of  the  discharge  of  the 
homeward  cai'go  at  London,  one-third  part  thereof  to  be  paid 
on  her  report  inwards  at  the  Custom  House,  London,  and  the 
remaining  two-third  parts  in  two  calendar  months  then  next 
following." 

Li  pursuance  of  this  charter-party  the  ship  took  in  goods 
belonging  to  the  merchants  Simond  and  Hankey  at  London, 
sailed  with  them  to  Plymouth,  and  there  took  in  other  goods 
belonging  to  tliem,  and  proceeded  to  Grenada,  there  landing 
the  cargo  and  receiving  another  from  the  merchant's  factor 
there,  with  which  she  set  sail  for  London,  but  perished  by  perils 
of  the  sea  on  her  homeward  voyage.  The  voyage  to  Grenada 
occupied  three  months;  and  five  months  had  elapsed  in  the 
whole  before  the  loss  of  the  ship  :  the  owner  therefore  brought 
on  action  against  the  merchants,  for  freight  either  for  three,  or 
for  five  months,  and  recovered  for  the  lesser  period,  being  the 
time  occupied  by  the  outward  voyage. 

Lord  Mansfield  delivering  judgment  in  the  case  said,  "  This 
question  depends  upon  the  construction  of  the  charter-party. 
If  the  parties  have  expressed  their  meaning  defectively,  the 
Court  must  be  guided  by  the  nature  of  the  thing.  The  charter- 
pai-ty  puts  no  case  but  that  of  a  prosperous  voyage  out  and 
•  home;  it  provides  for  freight  on  the  supposition  that  the  ship 

^vill  arrive  safe  and  report  her  cargo ;  no  provision  is  made  for 
any  other  case.  If  the  sliip  be  cast  away  on  the  coast  of 
England,  and  never  arrive  at  the  port  of  London,  yet  if  the 
goods  are  saved,  freight  shall  be  paid,  because  the  merchant 
1  eceives  advantage  from  the  voyage.  This  is  not  expressed  by 
the  charter-party,  but  arises  out  of  the  equity  of  the  case. 
Freight  is  the  mother  of  wages,  the  safety  of  the  ship  the 
mother  of  freight :  that  is  the  general  rule  of  the  maiitime  law. 
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"  If  there  be  one  entire  voyage  out  and  in,  and  the  ship  be 
cast  away  on  the  homeward  voyage,  no  freight  is  due,  no  wages 
are  due,  because  the  whole  profit  is  lost ;  and  by  express  agree- 
ment the  parties  may  make  the  outward  and  homeward  voyage 
one.  Nothing  is  more  common  tlian  two  voyages ;  wherever 
there  are  two  voyages,  and  one  is  performed,  and  the  ship  is 
lost  in  the  homeward  voyage,  freight  is  due  for  the  first.  Here 
the  outward  and  homeward  voyage  ai-e  so  called  in  the  charter- 
party.  The  cargo  is  loaded  outwards,  and  the  owner  covenants 
to  pay  port-charges  on  the  outward  voyage.  The  whole  of  that 
voyage  was  completed:  port  duties  are  incurred  and  paid. 
Nothing,  however,  is  due  on  the  homeward  voyage,  though  the 
ship  might  be  out  a  month." 

In  the  following  case,^  the  words  of  the  charter-party  being 
different,  a  different  construction  prevailed.  One  Pattinson, 
master  and  part-owner  of  the  ship  William  and  Mary,  lying  at 
Liverpool,  by  a  charter-party,  dated  28th  July,  1794,  let  the 
ship  to  freight  to  Byrne  and  others,  for  a  voyage  from  Liverpool 
to  Madeira  and  Barbadoes,  and  back  to  Liverpool,  Greenock, 
or  Bristol,  but  with  liberty  for  the  freighters  to  order  the  said 
vessel  from  Barbadoes  to  any  one  other  island  in  the  West 
Indies  (Jamaica  excepted)  they  paying  all  pilotage  and  port- 
charges  incurred  thereby.  It  was  stipulated  that  the  vessel 
should  discharge  and  reload  cargo  at  the  several  intermediate 
places  named,  and  finally  being  laded  with  cargo  at  Barbadoes, 
should  with  the  first  opportunity  proceed  direct  to  the  port  of 
Liverpool,  Greenock,  or  Bristol,  and  there  deliver  the  same 
cargo,  and  so  end  the  said  intended  voyage;  the  freighters 
agreeing  to  pay  in  full  for  the  fi:eight  and  hire  of  the  ship  for 
the  said  voyage  the  sum  of  13G{.  108.  per  calendar  month  for 
six  months  certain,  to  commence  in  eight  days  after  she  was 
ready  to  receive  the  cargo  at  Liverpool,  and  to  continue  until 


*  Brrno  and  Others  r.  Pattinson,  in 
K.  B.  Trin.  T.  87  Geo.  3.  The  question 
arose  on  a  set-off  pleaded  hy  the  de- 
fendant, the  master  of  the  ship,  to  an 
action  brought  against  him  on  another 
aocoimt  by  the  merchant.  The  plea 
did  not  refer  to  the  charter-party,  but 
was  for  the  freight  and  hire  of  the  ship 
from  Lirerpool  to  Madeira,  and  from 


tlienec  to  Barbadoes,  and  for  the  dis- 
bursements and  port  charges  of  the  ship 
at  Madeira,  and  on  the  voyage ;  and 
for  work  and  labour  generally,  and 
money  paid ;  so  that  the  decision  did 
not  tnni  upon  the  form  of  the  pro- 
ceedings in  the  cause.  The  question 
came  before  the  Court  by  a  special  case 
reserved  from  the  assizes. — AbboU. 
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she  was  discharged  at  Liverpool,  Greenock,  or  Bristol,  together 
with  two-thirds  the  amount  of  all  pilotage  and  port  charges, 
that  might  accrue,  and  be  paid  during  the  course  of  the  said 
voyage,  with  customary  primage ;  payment  thereof  to  be  made 
in  manner  following,  viz.,  1362.  lOs.  to  be  advanced  before  sailing 
from  Liverpool  by  a  good  bill  at  three  months  date,  and  what 
cash  might;  be  required  for  the  said  vessel's  disbursements  and 
port  charges  at  Madeira,  and  Barbadoes,  to  be  paid  in  part  of 
the  said  freight,  and  the  remainder  of  the  said  freight  to  become 
due  and  be  paid  on  the  final  discharge  of  the  said  vessel  at 
Liverpool,  Greenock,  or  Bristol,  by  good  bills  on  London  at  three 
months  date. 

The  period  of  computation  commenced  on  the  7ih  of  August, 
1794 ;  on  the  19th  of  that  month  the  ship  sailed  from  Liverpool 
for  Madeira,  and  arrived  there  on  the  19  th  of  September, 
discharging  by  the  4th  of  October,  as  many  of  the  goods  as 
were  to  be  delivered  there ;  having  then  taken  on  board  on 
account  of  the  merchants  ninety  pipes  of  wine,  she  sailed 
thence  on  the  9th  of  October  for  Barbadoes,  and  on  the  10th 
of  November  was  captured  on  the  way  thither.  The  merchants 
had  paid  1352.,  part  of  the  freight  for  the  first  month,  and  also 
the  port  charges  and  disbursements  for  the  ship  at  Madeira; 
but  Pattinson  sued  for  further  freight  from  the  7th  of  September 
to  the  day  of  the  ship's  capture,  or  to  the  day  when  she  had 
completed  the  delivery  at  Madeira,  or  freight  for  the  goods 
delivered  there,  at  the  usual  rate  of  conveyance,  allowing  the 
1352.  But  tlie  Court  held,  that  he  had  no  claim  whatever,  as 
by  the  terms  of  the  contract,  "  the  freight  was  to  become  due 
on  the  first  discharge  of  the  vessel  at  Liverpool,  and  therefore 
could  not  be  claimed  before."* 

If  the  contract  for  the  service  of  the  ship  fixes  a  certain 
amount  of  freight  for  a  certain  period  of  time,  without  more,  a 
debt  to  the  shipowner  accrues  with  the  expiration  of  the  time 
whilst  the  ship  is  in  the  service  of  the  freighter,  and  his 
ultimate  right  thereto  is  not  affected  by  postponement  of  the 
day  of  payment.  The  ship  Lord  Duncan^  was  let  to  freight 
for  twelve  calendar  months  certain,  from  the  24th  September, 

»  See  Smith  v.  Wilson,  8  East,  487  ;         '  Havelock  v.  Geddea,  10  East,  555. 
Gibbon  v.  Mendez,  2  B.  &  Aid.  17. 
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1806,  and  for  such  longer  period  as  the  freighters  should  detain 
her,  they  paying  freight  at  the  rate  of  24.8.  per  ton  per  calendar 
month,  being  1,1 19Z.  12^.  per  month  until  the  ship  was 
discharged  by  the  freighters  in  the  river  Thames,  the  payment 
to  be  in  the  proportions  and  at  the  periods  following,  viz.;  two 
months  at  the  execution  of  the  charter-party;  two  months 
more  at  the  end  of  six  months  from  the  said  24th  September ; 
two  months  more  at  the  end  of  ten  calendar  months,  two 
months  more  at  the  end  of  fourteen  calendar  months,  should 
the  ship  be  so  long  employed ;  and  in  like  manner  two  months 
more  at  the  end  of  every  succeeding  two  calendar  months  until 
the  ship  should  be  discharged,  and  immediately  upon  such 
discharge,  the  balance  to  be  paid. 

The  ship  having  been  taken  into  the  employ  of  the  merchants, 
and  between  ten  and  twelve  months  from  the  24th  of  September 
destroyed  at  St.  Domingo  by  an  accidental  fire,  the  freighters 
maintained  that  the  right  to  freight  depending  on  the  safety  of 
the  ship  at  the  periods  of  payment  was  confined,  as  events  had 
happened,  to  the  period  of  six  months.  But  the  Court  held 
that  the  postponement  of  payment  did  not  make  the  claim 
contingent  during  the  intermediate  time,  but  that  each  month's 
freight  was  earned  and  became  completely  due  at  the  end  of 
each  month. 

Although  the  voyage  be  performed  and  the  cargo  landed,  Illegal  Voyage 
freight  cannot  be  recovered  where  the  voyage  is  illegal.  One 
of  the  cases  referred  to  on  this  subject  was  an  importation  of 
merchandise  in  a  foreign  bottom  contrary  to  a  prohibition  under 
the  repealed  navigation  laws  ;*  the  other  case  was  that  of  a 
cargo  of  prohibited  goods  introduced  into  this  country  during 
hostilities  without  a  licence  under  the  well-known  Orders  in 
Council;*  the  cargo,  in  both  instances,  was  by  the  Crown  allowed 
to  be  exported,  but  the  master  recovered  no  freight  in  either. 

The  common  law  of  this  country  founding  entirely  upon  fmioht  whkm 
contract,   knows  nothing    of  the  apportionment  of  freight,  maritimb. 
properly  so  called.     The  law  maritime  on  the  other  hand, 
whilst  acknowledging  the  contract  of  hiring  as  that  which  gives  ?f^°^IF^*?  ?^*^® 
birth  to  the  legal  relation   between  the  shipowner  and  the 

^  Blanckr.  Solly,  1  B.  Moore,  581.  »  Mullerv.  G«mon,  3  Taunt.  894. 
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Doctrine  as  to 
apportioniuent  of 
I^ight. 


merchant,  founds  upon  the  service  of  the  ship  under  the 
contract  with  the  merchant,  as  the  meritorious  cause  of  firei^t 
being  due  to  the  shipowner.  In  view  of  this  law  therefore  the 
inception  of  freight  is  the  ship's  breaking  ground;  and  the 
inchoate  right  which  then  attaches  is  consummated  upon  her 
arrival  at  the  port  of  destination.  If  the  voyage  is  interrupted 
and  the  obligation  on  the  shipowner  dissolved,  through  no  fault 
in  him,  he  is  entitled  to  freight ;  but  if  he  is  merely  delayed, 
although  it  be  by  a  hostile  proceeding,  he  is  bound  to  complete 
his  services  before  in  law  he  has  any  title  to  the  reward. 

With  regard  to  this  doctrine  of  the  divisibility  of  freight, 
there  is  a  remarkable  concurrence  among  the  most  generally 
received  of  the  ancient  maritime  Ordinances  of  Europe, 
accompanied  at  the  same  time  witn  much  difference  in  the 
positive  application  of  it  to  hypothetical  cases.  It  is  a 
doctrine  however  which  receives  no  countenance  in  the  Roman 
law,*  the  opinion  of  some  writers  to  the  contrary  notwith- 
standing;' nor,  with  deference  to  Mr.  Abbott's  authority,* 
in  the  later  compilation  called  the  Bhodian  laws,^  although, 


J  Dig.  19.  2.  15,  6. 

«  Roccus,  not.  81,  cited  by  Lord  Mans- 
field in  Luke  v.  Lyde,  2  Burr.  882, 
889. 

»  Abbott,  Shipping,  4  ed.  811  ;  10th 
ed.  830,  relying,  I  am  afraid,  entirely 
on  the  passage  attributed  to  Lord  Mans- 
field  by  Burrow,  ubi  mpoa. 

*  The  only  passages  on  which  Mr. 
Abbott's  opinion  could  have  been 
founded  are  to  be  met  with  in  chapters 
27  and  32.  The  passage  from  c.  27  is 
given  thus  in  the  Latin  (the  original 
Greek  may  be  consulted  in  a  parallel 
column,  libi  infra).  Si  vero  testibus 
probatum  fuerit  earn  tempestate  coorta 
periisse,  quse  supersunt  tarn  de  nave 
quam  de  mercibus,  in  coutributionem 
veniant,  et  dimidium  nauXum  magistcr 
sibi  reiinent.  The  retention  here  spoken 
of  is  not  out  of  the  proceeds  of  the  cargo 
saved  as  might  be  supposed,  but  of 
freight  paid  in  advance.  This  is  obvious 
from  the  passage  in  c.  82 ; — Si  navis  a 
mercatore  onerata,  vel  pro  naulo  con- 
stituto,  vel  inita  societate,  discesserit, 
et  marinus  ei  casus  accident,  dimidium 


quidem  naulum  a  mercatore  non  exi- 
gatur  —  ra  ficr  iifiiravXa  /ui^  <nreur«F 
rov  ffAwopov,  Although  this  phrase,  of 
which  the  Greek  is  given,  admits  in 
that  language  of  a  double  interpreta- 
tion—either that  the  master  may  not 
demand  of  the  merchant  half  the  freight, 
nothing  being  paid  in  advance,  or,  that 
the  merchant  shall  not  demand  back 
from  the  master  the  half  of  the  freight 
paid  in  advance,  which  would  be  the 
effect  of  c.  27 ;  still  this  intention  of 
the  law  is  obvious  viz.  that  there  is  to  be 
no  payment  of  freight  after  the  happen- 
ing of  the  casualty.  The  circumstance 
of  half  the  freight  being  mentioned  in 
these  passages  appears  to  be  natural 
enough  to  any  one  who  consults  cc.  19 
&  20  of  the  same  compilation.  In  c 
19  there  is  notice  of  a  customary  prac- 
tice for  the  hirer  of  a  ship  to  give 
earnest  money,  and  it  is  enacted  that 
he  shall  lose  his  deposit  if  he  afterwards 
throw  up  the  bargain.  The  very  next 
chapter  in  providing  for  the  case  of  a 
hiring  by  parol,  and  subsequent  breach 
of  the  agreement,  fixes  the  penalty,  in 
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these  are  certainly  sedulous  in  requiring  whatever  is  saved  of 
ship  or  cargo  to  be  brought  into  contribution  to  the  actual  loss 
sustained  in  respect  of  the  corpus  of  either.* 

In  the  Laws  of  Oleron,  however,  there  is  an  explicit  appli- 
cation of  the  principle  to  a  case  of  sea  damage,  where  the  ship 
and  cargo  survive.  **  If  the  merchants  demand  to  have  theii* 
goods  of  the  master,  they  may  well  have  them  on  payment  of 
freight  for  so  much  as  the  ship  has  accomplished  of  the  voyage, 
if  the  master  chooses ;  but  if  the  master  prefers,  he  may  refit 
his  ship  in  case  that  can  be  done  readily ;  and  if  not,  he  may 
hire  another  ship,  and  the  master  shall  have  his  freight  accord- 
ing to  the  quantity  of  goods  saved  in  any  manner."'  The 
Gonsolato,  with  regard  to  a  similar  case,  plainly  says,  the 
merchant  must  pay  the  master  freight  for  the  goods  that  are 
Baved  according  to  the  distance  they  have  been  carried.' 

By  the  Hanse  Ordinance  of  1614,  in  case  the  ship  were 
driven  into  a  port  short  of  her  destination,  the  merchant  could 
not  have  his  goods  there  except  on  payment  of  the  whole 
freight;^  but  if  the  vessel  were  so  damaged  as  to  be  incapable 
of  completing  the  voyage,  the  freighters  were  not  bound  to  give 
more  than  half  the  freight  for  the  goods  that  were  saved.' 
This  provision  for  payment  of  half  the  freight  probably  rests 
upon  a  custom  which  is  explained  and  sanctioned  by  a  much 
earher  law.  The  Ordinance  of  1447,  provides  that  if  a  ship 
perish  and  all  or  part  of  the  cargo  be  saved,  the  merchant  must 
pay  half  the  freight  of  the  goods  recovered  in  case  the  casualty 
occur  during  the  first  half  of  the  voyage ;  but  in  case  it  happen 
daring  the  second  half,  then  so  much  more  in  proportion  to 
the  distance  beyond  the  half.* 


case  none  had  been  previously  fixed  by 
the  pATties  themselves,  at  half  the 
freight,  as  that  which  should  satisfy  the 
other ;  whence  I  infer  tliat  the  custom- 
uy  earnest  money  was  half  the  freight. 
Af  for  c  42,  which  has  been  cited,  anUf 
p.  364,  n.  *,  in  the  original,  the  only 
mention  there  of  fireight  is  in  the  clause 
imposing  on  the  captain  the  liability  for 
the  whole  freight  of  the  vessel  into 
which  he  has  transhipped  the  cargo  and 
^TA\i on— 1  Pardess. 248-250,  252, 256. 


^  Rhodian  Laws,  c.  27,  30,  81,  &c. 

'  Laws  of  Oleron,  art.  4—1  Pardess. 
325. 

>  Consolato,  c.  151—2  Paidesa  168, 
169. 

*  Hans.  Ord.  1614,  t.  3,  art.  17; 
t.  9,  art.  2—2  Pardess.  536,  550. 

*  Hans.  Ord.  1614,  t.  9,  art.  1— 
2  Pardess.  549. 

*  Hans.  Ord.  1447,  art.  23,  24— 
2  Pardess.  485.  The  phrase  in  the 
translation  is,  la  premiere  moiti^  de  la 


418  LAW  OP  FREIGHT  IN   PRIZE   COURT.  [CHAP.  X. 

The  Ordinance  of  Wisby,  unless  it  be  elliptically  expressed, 
must  be  thought  somewhat  singular  on  this  point ;  for  after 
requiring  the  master  in  case  of  damage  to  the  vessel  to  repair 
her  if  a  majority  of  the  crew  think  he  should,  it  adds, — and  if 
it  is  impossible  to  repair  the  ship,  the  master  shall  receive  the 
whole  of  the  freight  for  all  that  is  saved  of  the  cargo.' 

The  French  law,  following  the  article  in  the  Laws  of  Oleron, 

respecting  shipwreck,*  and  Le  Guidon  with  regard  to  ransom,' 

« 

provides  that,  '^  if  the  ship  and  goods  are  ransomed,  or  if  the 
goods  are  saved  from  shipwreck,  the  captain  is  paid  freight  on 
to  the  place  of  capture  or  of  shipwreck."*  Again,  "If  the 
captain  is  compelled  to  repair  the  ship  in  the  course  of  the 
voyage,  the  freighter  is  bound  to  wait  or  to  pay  the  whole 
freight ;  in  case  the  vessel  cannot  be  repaired,  the  captain  is 
bound  to  hire  another ;  and  if  another  vessel  cannot  be  hired, 
freight  is  due  only  in  proportion  to  what  of  the  voyage  is 
performed.* 
LSrSfcri^meby  ^^  *^®  application  of  these  general  principles  of  the  law 
the  Priie  Court,    maritime  by  the  Prize  Court  during  the  existence  of  hostilities, 

it  observes  this  other  rule,  necessarily  involved  in  the  fact  of 

capture,  that  the  captor  from  the  moment  he  is  possessed  of 

the  prize  succeeds  to  the  rights  and  some  of  the  liabilities  of 

Role  as  to  Cap-    j^q^j^  ^q  shipowner  and  the  freighter.     Therefore,  if  the  ship 

is  condemned  as  prize,  but  not  the  cargo,  the  captor,  if  he 
would  entitle  himself  to  freight,  must  carry  the  cargo  to  its 
port  of  destination.  If  the  cargo,  on  the  other  hand,  is  prize 
and  not  the  ship,  the  master's  meritorious  service  is  complete, 
capture  being  in  the  eye  of  the  law  equivalent  to  delivery,  and, 
therefore,  the  captor  is  liable  to  the  master  for  the  frdl  freight 
of  the  original  voyage. 

When  both  the  ship  and  cargo  are  restored,  if  there  has 
been  no  authoritative  separation  of  the  one  from  the  other, 
the  original  contract  is  not  dissolved,  the  captor  s  rights  till 

traversfie,   on  du    voyage — la  seconde  *  Co.   de  Com.   art.  803  ;    Ord.   of 

moiti^  de  la  traversfie.  1681,  liv.  3,  t.  8,  art.  21,  22—4  Pardess. 

1  Wisby    Ord.   art.   40—1  Pardess.  863. 

489.  »  Co.   de  Com.   art.    296 ;    OnL   of 

*  Laws  of  Oleron,  art.  4,  tibi  supra.  1681,  liv.  8,  t.   3,  art.   11 — 4  Pardesa. 

'  Le  Guidon,  c.  6,  art.  7—2  Pardess.  862.     As  to   transhipment,  see  ante, 

399.  p.  365. 
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condemnation  being  but  inchoate,  and  the  parties  to  that  con- 
tract are  again  at  large,  after  a  temporary  inability,  to  fulfil  their 
obligations  and  secure  and  enforce  their  rights. 

The  commencement  of  the  voyage  and  the  inception  of  inception  of 
freight  being  by  this  law  coeval,  the  shipowners  did  not  succeed  j^timef  ^ 
in  their  claim  for  freight  under  the  following  circumstances : 
A  vessel  while  lying  at  anchor  in  Salt  River,  Jamaica,  where  she 
had  shipped  her  cargo,  was  cut  out  by  two  French  privateers, 
and  recaptured  at  sea  the  same  day  by  a  British  schooner.  The 
salvors  carried  her  into  Port  Eoyal,  Jamaica,  and  the  ship  and 
cargo  were  sold  by  order  of  the  Vice-Admiralty  Court  for  the 
benefit  of  the  salvors  and  all  concerned.  Under  these  circum- 
stances the  Court  held  that  no  freight  could  be  recovered,  and 
that  the  plaintiffs  could  not  succeed  on  the  count  for  the 
expense  of  shipment,  as  that,  if  not  expressly  undertaken  by 
the  shipper  himself,  is  invariably  an  item  included  in  freight.* 

But  although  there  is  a  commencement  of  the  voyage,  and  Complete  benefit, 

DfiTffiCt  risut 

immediately  an  inchoate  right  to  freight  attaches,  that  right  is 
not  consummated  in  law,  except  with  the  consummation  of  the 
benefit,  which  was  in  the  contemplation  of  both  parties  to  be 
derived  from  the  service  of  the  ship,  by  delivery  of  her  cargo  at 
the  port  of  destination. 

A  Hamburgh  ship  on  a  voyage  from  Spain  to  London  under 
a  licence,  with  a  cargo  for  English  merchants  on  board,  was 
carried  into  Plymouth  by  a  British  cruiser,  and  afterwards 
restored  with  her  cargo  under  a  decree  for  freight  and  expenses 
on  condition  of  completing  her  voyage  to  London.*  The  Louisa 
was  captured  by  the  French  when  on  her  voyage  from  Quebec 
to  Madeira,  and  recaptured  by  the  British,  but  in  so  disabled 
a  state  that  she  was  necessarily  carried  into  Corunna,  and 
there  sold  with  her  cargo ;  and  upon  motion  in  the  Court  of 
Admiralty,  freight  was  refrised  to  the  master  on  the  ground 
that  the  voyage  had  been  totally  defeated  by  the  sale  at  an 
intermediate  port.* 

A  remarkable  illustration  of  the  rule  occurred  in  the  British  Demerara  cases. 

^  Cnpling  V.  Long,  1  B.  &  P.  684.  817  ;    ruled   upon    the    authority  of 

'  The  Wilelmina   Eleonora,    Mohr,      Hunter  v,  Frinsep,   10  East,  378 ;  see 
3  C.  Rob.  234.  "Vlierboom  v.  Chapman,  13  M.  &  W. 

'  The  Louisa,  Higginbothain,  1  Dod.      280, 

E  E  2 
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Prize  Court  at  the  commencement  of  the  present  dentury, 
under  the  following  circumstances.  The  British  govemment 
having  acquired  the  Dutch  colony  of  Demerara  by  force  of 
arms,  in  1796,  a  few  years  afterwards  restored  it  to  its  former 
masters,  in  accordance  with  an  article  to  that  effect  in  the 
treaty  of  Amiens ;  but  many  British  settlers  had,  in  the  mean- 
time, located  themselves  with  much  property  in  tlie  colony, 
and  being  now  anxious  to  quit  the  territory,  found  that  the 
only  means  they  had  of  doing  so  were  Dutch  vessels  trading 
between  Holland  and  the  colony,  and  obliged  by  Dutch  policy 
to  land  their  cargoes,  or  at  least  touch  primarily  at  a  Dutch 
port.  Before  these  vessels  thus  engaged  by  the  British 
emigrants  could  reach  Holland,  hostilities  between  that  country 
and  Great  Britain  had  recommenced,  and  they  were  over- 
taken  on  the  voyage  by  British  cruisers,  and  brought  into  an 
English  port.  When  the  goods  of  these  emigrants  had  been 
ordered  to  be  restored  to  them,  the  captor  put  in  a  claim  for 
freight ;  and  as  it  had  akeady  appeared  on  the  affidavits  of  the 
freighters,  in  support  of  their  claim  for  restitution  of  the 
cargo,  that  their  real  intention  had  been  substantially  fulfilled 
by  the  capture  and  subsequent  restoration  of  their  goods  in 
their  own  country,  the  Court  made  a  decree  for  full  freight,* 
and  this,  although  the  port  of  actual  discharge  was  not  the  port 
of  residence  of  the  parties.* 

But  in  respect  of  goods  carried  in  these  same  vessels, 
belonging  to  foreign  merchants  and  restored  in  this  country, 
freight  was  refused  as  the  voyage  had  not  been  completed;* 
and  upon  a  similar  claim  for  freight  being  made,  and  argued 
on  the  ground  that  the  goods  had  found  a  better  market  in 
this  country  in  consequence.  Lord  Stowell  resisted  the  claim, 
referring  to  the  case  of  the  Dutch  vessels  and  British  emigrants 
as  altogether  an  exceptional  case,  and  the  only  exception  to 
tlie  rule  ever  admitted  in  that  Court.^ 

Subject,  then,  to  the  rights  of  the  captor,  and  so  long  as 


1  The  Diana,  Runke,  5  C.  Rob.  Ad.  6  C.  Rob.  Ad.  269,  271.     See  the  law 

67.  very  fully  stated  by  Lord  Stowell  in 

»  The  Vrouw  Henrietta,  ibid.  75,  n.  the     case    of    The    Fortnna,    Eoedt, 

»  The  Hoop,  ibid.  75,  n.  Edw.  Ad.  56. 
*  The  Vrouw  Anna  Catharina,  Mahts, 
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these  lights  remain  unestablished  by  a  sentence  of  condemna-  (Hginai  Contract 

,  ,  ,    ,  diBsolvdd  by  con- 

tion  as  to  ship  or  cargo,  or  both,  the  original  contract  of  demnatlon. 
affireightment  is  binding  on  both  parties ;  *  but  if  the  cargo  is 
separated  from  the  ship  under  commission  or  decree  of  unlivery y 
although  it  is  before  sentence,  the  contract  is  thereby  dis- 
solved ;  and  notwithstanding  restitution  of  both  ship  and  cargo 
afterwards,  the  master  is  entitled  to  full  freight  on  the  original 
voyage,  although  he  refuse  to  reload  the  cargo  in  order  to  take 
it  to  the  port  of  delivery.' 

The  case  of  The  Copenhagen,*  though  falling  within  the 
general  principle,  was  too  peculiar  to  admit  of  the  application 
of  the  rule  to  it  without  modification.  This  vessel  had  been 
obliged  by  stress  of  weather  to  seek  refuge  and  repairs  in  an 
English  port ;  the  cargo  was  unloaded  for  the  purpose  of  the 
repairs,  and  the  ship  was  then  made  prize  of  war.  During  the 
delay  of  the  subsequent  investigation,  the  cea*go  which  passed 
quarantine  in  three  other  vessels,  was  forwarded  to  its  desti- 
nation, and  the  master  of  The  Copenhagen,  when  his  vessel  was 
restored  by  decree  of  the  Court,  claimed  full  freight ;  but  it  was 
held,  that  as  the  ship  had  failed  in  her  contract  of  freight,  not 
owing  in  any  manner  to  the  cargo,  but  to  her  own  state  of 
distress  originally,  and  afterwards  to  her  dubious  character, 
she  was  entitled  to  freight  pro  raid  itineris,  and  no  more. 

A  more  remarkable  case  falling  within  the  same  general  rule 
is  that  of  The  Friends*  She  had  been  chartered  at  Campeachy 
to  deliver  a  cargo  at  Lisbon,  and  had  successfully  prosecuted 
her  voyage  to  the  very  entrance  of  the  Tagus,  when  she  was 
warned  off  by  the  British  squadron  at  that  time  blockading 
the  port.  After  continuing  some  days  there  with  the  fleet,  she 
was  driven  out  to  sea  by  a  gale  of  wind,  and  being  captured 
in  that  situation  by  a  Spaniard,  and  afterwards  retaken  by  a 


*  Ejrre,  C.  J.,  in  Curling  v.  Long, 
1  B.  &  P.  634,  637,  asserts  the  con- 
tnry,  and  is  therefore  obliged  to  set  up 
anew  implied  contract  in  the  nature  of 
a  quantum  meruit  for  carriage  of  the 
cargo  after  recapture.  The  opposite 
doctrine  is  invariably  maintained  and 
acted  upon  by  Lord  Stowell,  see  cases 

•  The  Hoffiiung,   Rask,   6  C.   Rob. 


Ad.  231;  The  Martha,  Martin,  8  C. 
Rob.  Ad.  106,  n. ;  The  Hamilton,  Rod- 
man, ibid.  ;  The  Racehorse,  White, 
8  C.  Rob.  Ad.  101 ;  Baillie  v.  Moudi- 
gliani,  1  Park,  Ins.  c.  2,  p.  116. 

'  The  Copenhagen,  Mening,  1  C.  Rob. 
Ad.  289. 

*  The  Friends,  Creighton,  Edw.  Ad. 
246. 
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British  cruiser,  she  was  carried  to  Madeira,  and  there  sold  with 
her  cargo  by  the  salvors.  The  ship  and  cargo  were  subse- 
quently restored  upon  appeal,  and  the  question  of  freight  was 
brought  before  the  Court.  Upon  a  view  of  the  whole  case, 
considering  that  loss  was  unavoidable  and  the  calamity  common 
to  both  ship  and  cargo,  the  Court  directed  a  moiety  of  the 
freight  to  be  paid,  thereby  dividing  the  loss  as  the  most 
equitable  course  under  the  circumstances. 
Lukev.  Lyde.  Here,  as  a  sequel  to  both  the  foregoing  cases,  arises  the 

proper  opportunity  for  noticing  the  facts  of  the  familiar  case  of 
Luke  V.  Lyde}  The  plaintiff's  vessel,  with  a  cargo  of  fish 
bound  for  Lisbon,  had  been  seventeen  days  on  her  voyage 
from  St.  John's,  Newfoundland,  and  within  four  days'  sail  of 
the  port  of  delivery,  when  she  was  picked  up  by  a  French  ship 
of  war.  Three  days  after,  she  was  retaken  by  an  English 
privateer  and  brought  into  the  port  of  Biddeford,  in  Devon- 
shire; and  there,  as  she  was  totally  disabled,  the  plaintiff 
abandoned  her  to  the  insurers.  The  cargo  was  given  up  by 
the  salvors  to  the  proprietors,  who  forwarded  it  by  another  ship 
to  Bilboa,  in  Spain,  and  sold  it  there,  contrary  to  expectation, 
at  a  serious  loss.  The  case  was  that  of  a  calamitous  adventure 
for  both  parties,  and  judgment  was  pronounced  for  freight 
pro  raid,  itineris  in  respect  of  half  the  goods. 

That  judgment  is  still  usually  regarded  as  proceeding  upon 
the  rule  of  the  conmion  law,  which  implies  a  new  contract  to 
pay  for  part  performance  where  there  has  been  such  an 
acceptance  of  the  goods  at  an  intermediate  port  as  amounts 
to  evidence  of  an  intention  to  dispense  with  the  rest  of  the 
voyage.  Recently,  however,  there  has  been  a  growing  dis- 
satisfaction with  the  decision,  and  a  disposition,  especially  in 
the  United  States,  to  dispute  its  authority;  not,  certainly, 
without  reason,  assuming  that  to  be  the  principle  on  which  it 
is  founded.  We  have  the  authority  of  the  Court  of  King's 
Bench,'  for  disputing  the  correctness  of  that  assumption ;  and, 
apart  from  such  authority,  this  assumption  is  not  supported  by 
a  comprehensive  view  of  the  judgment  of  the  Court,  regard 
being  had  to  the  authorities  and  principles  cited  in  it,  and  the 
facts  on  which  it  proceeded. 

^  Luke  v»  Lyde,  2  Burr.  882.  >  Mulloj  v.  Backer,  6  East,  816,  322,  824. 
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The  following  passage  is  the  most  favourable  of  any  portion 
of  the  judgment  to  the  view  of  those  who  base  it  on  the 
common  law ;  but  considered  in  that  light,  it  is  unsatisfactory, 
incorrect,  and  inconsistent.  "  Now,  here  is  a  capture  without 
any  fault  of  the  master,  and  then  a  recapture.  The  merchant 
does  not  abandon,  but  takes  the  goods ;  and  does  not  require 
the  master  to  carry  them  to  Lisbon,  the  port  of  delivery. 
Indeed,  the  master  could  not  carry  tliem  in  the  same  ship,  for 
it  was  disabled,  and  was  itself  abandoned  to  the  insurers  of  it ; 
and  he  would  not  desire  to  find  another,  because  the  freight 
was  higher  from  Biddeford  to  Lisbon,  than  from  Newfound- 
land to  Lisbon.  There  can  be  no  doubt  but  that  some  freight 
is  due,  for  the  goods  were  not  abandoned  by  the  freighter,  but 
recovered  by  him  of  the  recaptor."  * 

This  language,  considered  as  an  interpretation  of  the 
common  law,  is  liable  to  the  charge  of  extravagance.  As  a 
passage  in  a  judgment  proceeding  upon  the  equity  of  the  law 
maritime  it  is  moderate,  judicious,  and  appropriate.  The  case 
in  point  of  facts,  is  not  dissimilar  to  that  of  The  Copenhagen,' 
The  result  was  the  same  with  that  of  The  Friends,^  a  moiety 
of  the  freight  for  part  of  the  voyage,  and  thereby  a  division  of 
the  loss  between  plaintiff  and  defendant.  So  viewed,  the  case 
of  lAke  v.  Lyde  may  have  been  well  decided ;  but  upon  common 
law  principles,  although  long  followed  as  an  authority,  it  seems 
incapable  of  being  sustained.^ 

As  an  interruption  of  the  voyage  in  consequence  of  hostilities.  Performance  pro- 

,         Tented  nnder 

may  be  due  wholly  to  the  ship,  or  only  to  the  cargo,  the  title  Maritime  Law. 
to  freight  is  dependent  on  this  alternative ;  national  incapacity 
being  a  bar  to  freight  when  it  attaches  to  the  ship,  and  none 
when  it  belongs  only  to  the  cargo. 

A  Swedish  vessel,  under  charter-party,  proceeded  from 
Plymouth,  and  took  in  a  cargo  at  Radstow  for  Venice,  but 
after  being  several  days  on  her  voyage,  she  was  driven  back  by 
stress  of  weather  into  Falmouth,  and  there  detained  under  the 
Swedish  embargo ;   the  goods  were  restored  to  the   British 

^  Per  Lord  Mansfield,  Luke  v,  Lyde,  ^  The  Friends,  Creigliton,  Edw.  Ad. 

2  Burr.  882,  888.  246,  ante,  p.  42L 

«  The  Copenhagen,  Mening,  1 C*  Rob.  *  See  Vlierboom   v.    Chapman,    13 

Ad.  28&,  anU,  p.  42L  M.  &  W.  280. 
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merchants,  and  upon  a  claim  of  freight  after  the  embargo  was 
taken  off,  it  was  held  that  none  was  due,  it  being  the  fault  of 
the  ship  that  the  voyage  had  not  been  performed.'  The  same 
principle  was  applied  under  the  Danish  embargo,  when  seyeral 
vessels  belonging  to  Denmark  were  detained,  and  finally  made 
prize  of  war ;  but  the  cargoes,  being  the  property  of  neutral 
powers,  were  restored  to  the  proprietors.* 

In  such  cases,  the  captor  succeeding  to  the  rights  of  the 
ship,  is  of  course  not  entitled  to  freight,  unless  he  carry  the 
cargo  to  its  destination,  or  the  proprietors  thereof  refuse  to 
allow  him. 

When  the  cargo  is  the  sole  cause  of  capture  and  detention, 
the  ship  is  dismissed  with  her  full  freight,  which  is  made  a 
charge  upon  the  cargo  in  the  hands  of  the  captor.  This  hap- 
pened in  the  case  of  some  Danish  vessels  loaded  with  goods  for 
Portugal,  which  were  brought  into  an  English  port  by  a  British 
ship  of  war  shortly  before  the  breaking  out  of  hostilities  with 
Denmark.  The  vessels  were  restored  by  consent,  the  question 
of  freight  and  expenses  being  reserved  with  the  cargoes  for 
adjudication ;  and  afterwards  the  cea*goes  were  restored,  subject 
to  the  payment  of  full  freight,  for  it  was  no  fault  of  the  ship- 
owners that  the  voyage  was  not  completed;*  but  hostilities 
with  Denmark  ensuing  before  the  freight  was  paid  over,  it  was 
adjudged  on  the  Order  in  Council,  to  be  the  property  of  the 
captor,  the  British  Crown.* 

An  American  vessel  with  a  British  licence  entered  the  port 
of  Amsterdam  whilst  it  was  under  blockade  by  a  British 
squadron,  and  the  master  having  discharged  his  cargo,  was  so 
indiscreet  as  to  load  another,  and  to  bring  it  away  improperly 
documented ;  the  vessel  was .  stopped  and  carried  into  an 
English  port,  and  ultimately  restored  without  her  cargo.  Lord 
Stowell,  believing  that  the  master  might  have  been  misled  in 
loading  a  new  cargo  by  the  language  of  the  licence,  held  him 
entitled  to  his  full  freight  and  expenses,  on  two  grounds : — 

^  The  Isabella  Jacobina,  Sovergren,  '  See  the  law  so  stated  in  a  note  to 

4  C.  Rob.   Ad.   77 ;    The  Werldsbor-  The  Atlas,   Kimbell,  3  C.  Rob.  804,  as 

garen,  Lagerholm,  4  ibid.  17,  S.  P.  known  and  practised  by  the  English 

»  The    Fortiina,    Koedt,    Edw.   56  ;  Court  of  Admiralty,  at  least  since  1640. 

The  Prosper,  Classen,  ilnd.   72 ;    The  *  The  Prosper,    Classen,   Edw.  72 ; 

Holstein,  Jobs,  ibid,  Tlie  Holstein,  Jobs.  ibid. 
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first,  if  he  had  taken  no  cargo,  he  would  not  have  been  liable 
to  be  stopped ;  and,  secondly,  having  received  that  cargo  so 
improperly  documented  on  board,  he  would  have  been  liable  to 
be  stopped,  although  he  had  not  come  from  a  blockaded  port. 
The  cargo,  therefore,  being  the  sole  occasion  of  the  inter- 
ruption, was  liable  to  freight  and  expenses.^ 

But  the  master  of  a  neutral  ship,  with  enemy  cargo  on 
board,  forfeits  his  freight  and  expenses  by  conduct  which  is 
not  purely  neutral,  such  as  carrying  contraband  of  war, 
engagiQg  in  the  coasting  or  colonial  trade  of  tlie  enemy,  when 
such  trade  is  not  open  to  all  the  world  in  times  of  peace ;  by 
trading  between  the  ports  of  allied  enemies  with  false  papers, 
by  spoliation  of  papers,  and  by  prevarication,  falsehood,  and 
other  acts  of  mala  fides* 

How  far  another  maritime  war,  if  it  should  unfortunately  . 
arise,  may  be  conducted  with  regard  to  the  mercantile  marine 
upon  a  different  rule,  such  as  would  make  the  law  of  the  ship 
the  law  of  the  cargo,  remains  to  be  seen;  but  the  general 
principles  of  the  law  maritime,  such  as  they  have  been  here 
stated,  and  were  formerly  applied  by  one  of  the  greatest  jurists 
of  this  or  any  age  or  country,  must,  nevertheless,  comprehend 
all  the  various  cases  likely,  on  such  a  hypothesis,  to  arise  and 
govem  the  judicial  result.* 

The  person  primarily  liable  for  freight  is  tlie  freighter  or  fbmoht,  bt 
shipper,  either  upon  his  express  contract  by  charter-party,  or 


*  The  Juno,  Beartl,  2  C.  Bob.  Ad. 
116,  124. 

^  See  the  note  to  The  Atlas,  Kimbell, 
8  C.  Bob.  Ad.  804  ;  The  Jonge  Mar- 
guetha,  Klansen,  1  C.  Rob.  Ad.  1^3  ; 
The  MeTcorius,  Meuicke,  1  C.  Hob.  Ad. 
288,  n.  ;  The  Emanuel,  Soderstrom, 
1  C.  Bob.  Ad.  296;  The  Rebecca, 
Moore,  2  C.  Rob.  Ad.  101 ;  The  Wilel- 
mina,  Carlson,  ibid,  note  ;  The  Rising 
Sun,  Wilkie,  2  C.  Rob.  Ad.  108 ;  The 
Anna  Christiana,  Hay  and  Marriott, 
Ad.  163. 

A  master  will  not  be  allowed  to  aver 
ignorance  of  the  contents  of  his  cargo 
in  a  time  of  war  on  a  charge  of  carrying 
contraband.  The  Ostcr  Risser,  Jurgen- 


son,  4  C.  Rob.  Ad.  199. 

»  The  Treaty  of  Paris,  1856,  is  con- 
sidered in  its  bearing  upon  the  laws  of 
maritime  war  and  prize  in  the  next 
chapter. 

*  It  is  a  good  plea  in  bar  of  an  action 
for  freight,  that  after  freight  earned  and 
action  commenced,  the  defendant  was 
required  by  monition  from  the  Admi- 
ralty Court,  in  a  bottomry  suit  there,  to 
pay  the  money  into  that  court,  and  did 
so.  Place  17.  Potts,  5  House  of  Lords 
Cases,  383 ;  10  £xch.  370 ;  8  Exch. 
705.  The  stipulation  that  freight  is  to 
be  paid  subject  to  insurance,  casts  on 
the  shipowner  no  duty  to  insure,  the 
neglect  of  which  might  be  pleaded  as  a 
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upon  that  which  is  implied  from  his  bailment  of  the  goods  to 
be  carried;*  the  opinion  of  Bayley,  J.,"  repeated  afterwards  by 
Lord  Tenterden,'  that  in  the  absence  of  an  express  contract, 
when  the  goods  are,  by  the  bill  of  lading,  deliverable  on  pay- 
ment of  freight,  there  is  no  recourse  against  him  in  law,  being 
clearly  now  of  no  authority.*  It  is  true,  the  master,  in  virtue 
of  his  lien  on  the  cargo  at  common  law,  may  detain  it  for  pay- 
ment of  the  freight,  and  so  enforce  it  of  the  consignee  as  the 
condition  of  delivery,  and  this  right  of  the  master  is  expressly 
recognised  by  the  words,  "  he  or  they  paying  freight,"  usually 
inserted  in  the  bill  of  lading ;  but  it  is  now  settled,  after  many 
cases  on  the  question,  that  these  words,  introduced  for  the 
benefit  of  the  master  only,*  impose  no  obligation  on  him  to 
enforce,  at  his  peril,  payment  of  freight  from  the  consignee  or 
his  assigns ;  and  that  after  delivery,  without  demand  of  the 
freight,  his  right  to  recover  it  of  the  shipper  still  remains,* 
although  there  is  no  express  contract  between  them."  This 
liability  of  the  original  shipper  is  expressly  saved  under  the 
Bills  of  Lading  Act,  from  being  in  any  way  affected  by  the 
operation  of  that  statute.® 

In  case  delivery  of  the  goods  under  the  bill  of  lading  is  made 
by  the  master  to  the  consignee  or  his  assigns,  the  common  law 
does  not  upon  that  imply  a  contract  on  their  part  to  pay  the 
freight;*  but  such  delivery  to  them,  at  their  request,  might  be 


bar  by  way  of  condition  precedent  in  an 
action  for  freight,  Jackson  v.  Isaacson, 
27  L.  J.  (Ex.)  392  ;  3  H.  &  N.  405. 

*  Domett  V.  Beckford,  5  B.  &  Ad. 
521. 

■  Per  Bayley,   J.,    in   Moorsom    v. 
Kymer,  2  M.  &  S.  303,  318. 
3  Drew  V.  Bird,  M.  &  M.  156. 

*  Per  Tindal,  C.  J.,  in  Sanders  v. 
Vanzeller,  4  Q.  B.  260,  284. 

'  Shepard  v,  De  Bemales,  13  East, 
565;  Domett  v.  Beckford,  5  B.  &  Ad. 
521,  525.  If  tbe  words  are,  "paying 
freight  as  per  charter-party,"  snch  re- 
ference to  the  charter-party  can  only  be 
to  ascertain  the  rate  of  freight ;  ^^er 
Lord  Campbell,  Smith  u.  Sieveking,  24 
L.  J.  (Q.  B.)  257,  259. 

'  Shepard  v»  De  Bernales,   supra ; 


Christy  v.  Row,  1  Taunt.  800  ;  Tapley 
V.  Martens,  8  T.  R.  4^1 ;  Penrose  r. 
Wilks,  stated  per  Lord  Ellenbonragh, 
in  Shepard  v,  De  Bemales,  13  £ast^ 
565,  570. 

',  Domett  V.  Beckford,  6  B.  &  Ad. 
521. 

8  18  &  19  Vict.  c.  Ill,  §  2. 

®  Per  Parke,  B. ,  *  ISo  obligation  to  pay 
the  freight  arises  inpoirU  of  law  from  the 
receipt  of  the  goods  under  the  bill  of 
lading,  but  such  receipt  by  the  indorsee 
of  the  bill  of  lading  is  reasonable  evi- 
dence from  which  a  jury  may  infer  a 
contract  by  him  to  pay  it,  the  considera- 
tion for  the  contract  being  that  the 
captain  has  given  up  his  lien  on  the 
cargo."  MoUer  v.  Young  (in  error), 
26  L.  J.  (Q.  B.),  94,  96. 
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the  consideration  for  a  new  contract  to  that  effect,  whereof 
their  conduct  in  and  about  the  acceptance,  would  be  evidence 
to  be  presented  to  a  jury.' 

When  the  assignee  of  the  bill  of  lading  is  a  mere  agent  for 
the  purpose  of  receiving  the  cargo,  and  known  to  the  master 
as  such,  he  is  not  liable  for  freight  upon  his  acceptance  of  the 
goods.'  But  if  liability  once  attaches  to  the  agent,  it  continues, 
notwithstanding  he  has  paid  over  the  proceeds  of  the  cargo  to 
his  principal  without  deducting  the  freight.'  The  master's 
right  to  recover  freight  under  the  bill  of  lading  is,  primd  faciei 
against  the  holder  who  receives  the  cargo  by  means  of  it ; 
no  promise  to  pay  in  futuro  can  be  implied  in  the  indorse- 
ment of  one  who  is  himself  a  mere  indorsee,  especially  where 
the  express  condition  of  delivery  is  the  payment  of  freight  at 
the  time  ;*  such  at  least  was  the  law,  and  it  does  not  appear  to 
be  altered  by  the  statute  hereafter  mentioned,  sq  as  to  make 
each  indorser  security  for  the  payment  of  freight. 

This  being  the  state  of  the  law  in  respect  of  liability  for 
freight  under  the  bill  of  lading,  it  was  enacted,'  that "  every 
consignee  of  goods  named  in  a  bill  of  lading,  and  every  indorsee 
of  a  bill  of  lading,  to  whom  the  property  in  the  goods  therein 
mentioned  shall  pass,  upon  or  by  reason  of  such  consignment 
or  indorsement,  shall  have  transferred  to  and  vested  in  him  all 
rights  of  suit,  and  be  subject  to  the  same  liabilities  in  respect 
of  such  goods,  as  if  the  contract  contained  in  the  bill  of  lading 
had  been  made  with  himself. 

'' Nothing  herein  contained  shall  prejudice  or  affect  any  right 
of  stoppage  in  transitu  or  any  right  to  claim  freight  against 
the  original  shipper  or  owner,  or  any  liability  of  the  consignee 
or  indorsee,  by  reason,  or  in  consequence,  of  his  being  such 


*  Sanders  r.  Vanzeller,  4  Q.  B.  260, 
296,  297;  Kempr.  Clark,  12  Q,  B.  647; 
Zwilchenbart  v,  Henderson,  23  L.  J. 
(Bx.)  234;  9  Exch.  722,  S.  C;  MoUer 
tf.  Yonng,  5  E.  &  B.  7  ;  (in  error)  765. 
By  the  first  of  these  cases  the  law  on 
this  question  was  definitely  ascertained, 
«nd  in  the  arguments  addressed  to  the 
court  of  error  will  be  found  all  the  cases 
that  liad  gone  before  on  the  same 
^Qwtioii,   some  of    them   not    easily 


reconcileable  with  the  rest.  See  cdso 
the  arguments  in  Moorsom  v.  Eymer, 
2  M.  &  Sel.  803. 

3  Amos  V.  Temperly,  8  M.  AiW.  798; 
Ward  V,  Felton,  1  East,  607.  See 
Tobin  V,  Crawford,  6  M.  &  W.  286; 
9  M.  &  W.  716. 

3  Bell  V.  Eymer,  3  Camp.  645. 

*  Tobin  V,  Crawford,  6  M.  &  W. 
235  ;  (in  error)  9  M.  &  W.  716. 

»  18  &  19  Vict  c.  Ill,  §1,  2. 
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consignee  or  indorsee,  or  of  his  receipt  of  the  goods  by  reason, 
or  in  consequence,  of  such  consignment  or  indorsement." 

In  case  of  a  variation  from  the  stipulated  freight,  owing  to 
the  necessary  transhipment  of  the  cargo  diu-ing  the  voyage, 
neither  legislators  nor  jurists  are  agreed  as  to  the  amount 
which  the  merchant  should  pay  for  the  delivery  of  his  goods  at 
the  port  of  destination.  The  question  is,  perhaps,  already  pre- 
judged in  what  has  been  said  before  of  the  authority  and  duty 
of  the  master  under  such  circumstances.^  Valin  and  Pothier, 
though  differing  in  the  practical  result,  agree  in  point  of  prin- 
ciple, that  if  it  be  the  master's  duty  to  tranship  the  cargo,  any 
increase  of  freight  in  consequence,  is  a  burthen  that  should  fall 
upon  the  merchant.  Valin,  however,  thinking  that  the  French 
Ordinance'  gave  the  master  the  right,  without  making  it  his 
duty,  to  hire  another  ship  to  take  the  cargo  on,  was  of  opinion 
that  as  this  was  done  in  any  case  for  his  own  benefit,  it  should 
in  every  case  be  at  his  own  expense.'  In  support  of  this  view 
the  learned  commentator  refers  to  a  decision  of  the  Admiralty 
Court  of  Marseilles,  of  the  30th  of  July,  1748,  which  we  find 
given  at  length  by  Emerigon*  to  the  following  effect : — 

The  Dutch  ship  Adam  Vanstock  being  chartered  by  a 
French  subject,  to  bring  a  cargo  from  Damietta  at  a  gross 
freight  of  18,000  livres,  sailed  from  that  port  with  her  cargo  on 
board,  and  on  the  voyage,  when  near  Majorca,  encountered  a 
storm,  which  disabled  the  ship  from  proceeding.  She  would 
have  entered  some  port  of  the  island  for  repairs,  if  dread  of  the 
plague  on  the  part  of  the  inhabitants  had  not  prevented ;  but 
the  Spanish  governor,  under  these  circumstances,  sent  out  five 
small  vessels  to  her  assistance,  into  which,  under  a  freight  of 
15,000  livres,  the  residue  of  the  cargo,  for  some  of  it  had  been 
thrown  overboard  in  the  storm,  was  transferred.  These  five 
vessels,  with  the  master  and  crew  of  The  Adam  reached  Mar- 
seilles, the  port  of  destination,  and  a  claim  of  full  freight  for 
The  Adam  being  entered  in  the  Court  of  Admiralty  there,  the 
claimant  was  declared  entitled  to  the  full  freight  of  18,000 
livres,  subject  to  a  proportionate  deduction  for  the  freight  of  so 
much  of  the  cargo  as  was  thrown  overboard,  and  to  the 


*  Ante,  p.  S64,  365. 

«  Ord.  1681,  liv.  8,  t.  3,  art.  11. 


8  1  Valin,  651,  658. 
<  1  £merif;on,  424. 
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deduction  also  of  the  freight  of  the  five  vessels  in  which  the 
cargo  completed  the  voyage. 

Emerigon,'  dissatisfied  with  this  decision,  is  certain  that  it 
would  have  been  reversed  upon  appeal,  and  states,  in  accord- 
ance with  the  declaration  of  1779,  what  seems  now  to  be  the 
received  law^ of  France  on  this  question,'  that  it  is  the  duty  of 
the  master  to  hire  another  vessel,  and  that  any  excess  over  the 
agreed  freight  is  a  burthen  to  be  borne  by  the  merchant  and 
the  assurers. 

In  the  United  States  this  doctrine  of  Emerigon  has  been  American  Law. 
adopted  as  the  law  of  the  master  and  the  merchant  in  such  a 
case.'  The  Laws  of  Oleron  are  silent  about  the  excess  of  freight,  Lawsof  Oleron. 
and  impose  no  duty  on  the  master  to  find  another  ship;^ 
whereas  the  Ordinance  of  Wisby,'  and  that  of  the  Hanse  Towns  Ord.  of  Wiaby. 
of  1614,*  oblige  the  master  to  send  the  cargo  on  at  his  own  Hanae  Towns, 
expense.    Di£fering  from  all  these,  the  Rhodian  laws  give  the  Ehodlan  Law. 
master  the  right  to  employ  another  ship,  but  binds  him,  in  case 
he  do  so,  to  pay  the  whole  freight.' 

In  this  country  it  has  not  been  determined  whether,  in  any  Kngl»li  <lwt»- 
case,  it  be  the  duty  of  the  master  to  employ  another  vessel.  It 
is  his  right  to  do  this  if  he  will,  and  if  he  thereby  land  the 
cargo  at  the  destined  port,  he  is  entitled  to  the  full  stipulated 
freight,  notwithstanding  he  has  accomplished  it  at  a  smaller 
rate  for  the  substituted  vessel."  But  whether  he  or  the 
merchant  is  the  person  liable  in  such  a  case  for  any  excess 


'  1  Emerigon,  426.  . 

*  Code  de  Com.  art.  296,  391—3  Par- 
dess,  Droit.  Com.  no.  715. 

*  8  Kent.  Com.  212 ;  Mumford  r. 
Coounercial  Insurance  Company,.  5 
Johns.  262. 

*  Laws  of  Oleron,  art.  4 — 1  Pardess. 
325.  CleiiBC,  in  bis  Commentary  on  this 
article,  lays  it  down  that  the  freight  of 
the  new  ship  is  a  subject  of  general 
arenge,  which  must  be  borne  by  ship 
and  merchandise.  Yet  upon  art.  35  the 
tame  author  says,  that  if  tlie  ship  can- 
not complete  the  voyage  undertaken, 
the  master  is  bound  to  have  the  mer- 
chandise carried,  at  his  own  cost,  in 
another  vessel  to  the  place  of  destina- 
tion, entitling  himself  thereby  to  no 


more  than  the  freight  in  the  charter- 
party.  And  he  cites  the  54th  art.  of 
the  Ord.  of  Wisby,  the  contrariety  be- 
tween which  and  the  18th  art.  of  the 
same  Ord.  has  already  been  referred  to, 
ante,  p.  365.  Emerigon  is  clear  that 
the  proposition  to  make  this  a  matter  of 
general  average  cannot  be  sustained; 
1  £merigon,  424-426. 

»  Ord.  Wisby,  art.  54—1  Pardess. 
472.  Compare,  however,  art.  18,  which 
is  not  so  explicit. 

•  Ord.  Hans.  1614,  t.  8,  art.  17—2 
Pardeas.  536. 

7  Rhodian  laws,  c.  42,  6vavic\fipos 
MoTco  TO  vomXow  kwcw — 1  Pardess.  256. 

8  Shipton  V.  Thornton,  9  A.  &  E. 
314. 
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over  the  freight  in  the  charter-party,  has  not  yet  been  decided. 
It  is  assumed  by  Lord  Mansfield  to  be  the  master  and  not  the 
freighter,'  and  it  is  said  by  Bramwell,  B.,  to  be  the  master  and 
not  the  underwriters  on  ship.'  The  question  is  glanced  at  by 
Jervis,  C.  J.,'  and  Pollock,  C.  B.,*  without  any  expression  of 
opinion.  Lord  Denman  says,  it  may  well  be  that  the  master's 
right  to  tranship  is  limited  to  the  amount  of  the  original 
freight;  and  yet  in  virtue  of  an  agency  impliedly  vested  in 
h\vn  for  the  merchant,  it  may  be  that  he  may  bind  the  latter 
by  an  increased  freight  when  that  is  for  his  benefit/ 

It  is  clearly  beyond  the  master's  authority,  in  hiring  another 
ship,  to  bind  the  merchant  to  pay  for  dead  freight.  The 
master  of  a  disabled  ship  chartered  another  at  Valparaiso  to 
proceed  to  England  with  a  cargo  of  guano,  6f  470  tons,  more 
or  less,  at  61,  28.  Qd.  a  ton ;  but  as  there  were  no  more  than 
344  tons  in  fact,  and  the  master  of  the  second  ship  insisted  on 
obtaining  the  difference,  it  was  agreed  between  them  that 
freight  should  be  charged  on  470  tons,  and  bills  of  lading  to 
that  effect  were  signed  and  accepted  accordingly.  The  merchant 
in  England,  however,  refused  to  pay  except  for  the  quantity 
actually  delivered,  and  the  Court  held,  that  in  contracting  to 
pay  for  more,  the  original  master  had  acted  without  authority.* 


rBSIGHT  TO 
ITHOM  PATABLV.7 


Freight,  being  a  benefit  accruing  from  the  use  of  the  ship,  is 


1  "The  master  would  not  desire  to 
find  another  vessel,  because  the  freight 
was  higher  from  Biddeford  to  Lisbon 
than  from  Newfoundland  to  Lisbon." 
Per  Lord  Mansfield,  in  Luke  v,  Lyde, 
2  Burr.  882-888. 

'  P»r  Bramwell,  B.,  Hickie  v.  Rodo- 
canachi,  28  L.  J.  (Ex.),  273-277. 

'  Per  Jervis,  C.  J.,  Rosettov.  Gumey, 
11  C.  B.  176-188. 

<  Per  Pollock,  C.  B.,  Gibbs  v.  Gray, 
26  L.  J.  (Ex.)  286,  292,  2  H.  &  N.  22, 
S.  C. 

•  Per  Lord  Denman,  Shipton  v.  Thorn  - 
ton,  9  A.  &  E.  314,  337. ' 

«  Gibbs  V.  Gray,  26  L.  J.  (Ex.)  286  ; 
2  H.  &  K.  22. 

7  A  declaration  on  a  charter-party  is 
bad  for  omitting  to  show  plaintifTs  right 


to  sue  thereon ;  Galloway  v,  Jackson  (in 
error),  3  M.  &  G.  960 ;  and  for  omitting 
from  the  common  count  for  freight,  the 
words  "  Money  payable  for,"  as  show- 
ing a  debt  inpreserUi;  but  this  omission 
may  be  amended  after  writ  of  error 
brought.  Place  v.  Potts,  8  Exch.  705 ; 
Wilkinson  v.  Sharland,  10  Exch.  724  ; 
1  Jur.  N.  S.  405,  or  cured  by  pleading 
over,  ibid.  To  plea  of  discharge  it  is  a 
good  equitable  replication,  that  before 
discharge  plaintiff  had  assigned  his  in- 
terest in  it  to  A.,  of  which  defendant 
had  notice,  and  that  the  discharge  was 
in  fraud  of  A. ,  by  whom  and  for  whose 
benefit  the  action  had  been  brought  in 
the  name  of  the  plaintiiT;  De  Pothonier 
V.  De  Mattos,  27  L.  J.  (Q.  B.)  260. 
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primarily  incident  to  the  ownership  of  the  vessel ;'  and,  there- 
fore, when  the  law  was  such  that  ship  property  might  be  held 
in  partnership,  a  new  partner,  to  whom  no  transfer  thereof  had 
been  made,  had  no  insurable  interest  in  the  freight.*  And, 
stm,  if  the  owner  part  with  his  property  in  the  vessel  during 
the  voyage,  the  freight  is  payable  to  him  who  is  owner,  when  it 
is  earned;^  but  the  right  of  action  under  a  charter-party  by  deed 
may  remain  in  the  vendor/ 

It  is  on  this  ground  that  accruing  freight  passes  to  a  mort-  Under  Mortgage 
gagee  of  a  ship  who  takes  possession  before  the  conclusion  of         ^' 
the  voyage,  the  Act  of  Parliament  merely  for  registry  purposes 
providing  that  he  shall  not  be  deemed  owner.'     A  person 
registered  as  owner  of  forty-eight  shares,  gave   the  master, 
nnder  the  former  statute,  a  power  of  attorney  to  sell  them 
abroad ;  after  the  vessel  sailed  the  owner  mortgaged  the  same 
shares,   and  when  she  arrived  at  Sydney,  the  master  sold 
them  there;   on  her  arrival  in  this  country  she  was  taken 
possession  of  by  both  claimants,  neither  knowing  till  then  of 
the  transaction  with  the  other,  and  it  was  held  that  the  mort- 
gagee was  entitled  to  the  freight,  subject  to  an  account  for  the 
outfit  of  the  ship  for  the  homeward  voyage,  which  had  been 
advanced  by  the  purchaser.'    It  is  not  unusual,  it  seems,  for 
a  mortgage  to  be  effected  and  registered  as  an  absolute  sale 
and  transfer,  but  a  court  will  look  into  the  real  nature  of  the 
transaction,  and  such  a  transferee  cannot  recover,  if  nothing  ^o 
entitle  him   to  freight  has  been  done,  tantamount  to  taking 
possession.' 

It  is  upon  the  same  grotmd  that  all  freight  pending  at  the 

time  of  a  casualty,  which  becomes  the  occasion  of  abandoning 

the   ship  to   the  underwriters  thereon,  passes  to  them,  in 

case  it  is  ultimately  earned  by  the  same  vessel. 

It  was  said  by  Lord  Ellenborough,  C.  J.,  that,  '^  Abandon- 

^  Walshe  r.  ProTan,  8  Exch.  843  ;  *  Dean  v.  McGhie,  4  Blng.  45  ;  Eers- 

Atkmaon  v.  Cotesworth,  3  B.  &  C.  647  ;  well  v.  Bishop,  2  Cr.  &  J.  529.     See 

Hickie  v.  Kodocanachi,  28  L.  J.  (Ex.)  Willis  v.  Palmer,  29  L.  J.  (C.  P.)  194. 

273.  «  Cato  V.  Irving,  5  De  G.  &  S.  210. 

*  Camden  v.  Anderson,  5  T.  R.  709.  ^  Gardner  v.  Cazenove,  1  H.  &  N. 

*  JBx  parU  Hill,  2  Rose,  448 ;  Green  428';  Chinneiy  v.  Blackbume,  1  H.  Bl. 
V.  Briggs,  6  Hare,  395,  404 ;  Morrison  117  note  ;  Willis  v.  Palmer,  29  L.  J. 
r.  Parsons,  2  Taunt.  407.  (C.  P.)  194  ;  Hutchinson r.  Wright,  27 

*  Splidt  V,  Bowles,  10  East,  279.  L.  J.  (Ch.)  834. 
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ment  to  the  underwriter  on  ship,  transfers  to  him,  not  merel}* 
the  hull,  but  the  use  of  the  ship,  and  the  advantages  resulting 
from  a  completion  of  the  voyage.  If,  upon  the  completion  of 
a  voyage,  the  abandonee  may  withhold  the  goods  until  the 
freight  is  paid,  he  must  have  acquired  an  indefeasible  title  to 
it.  I  consider  his  title  derived  out  of  the  use  of  the  ship.  It 
is  true  that  by  the  usage  of  this  country,  the  shipowner  may 
insure  his  freight,  but  that  is  not  to  interfere  with  his  insurance 
on  ship ;  the  underwriter  on  ship  is  to  have  his  rights  entire, 
which  are  not  to  be  affected  by  other  contracts  that  the  ship- 
owner may  think  proper  to  engage  in ;  and  after  abandonment, 
the  underwriter  on  ship  is  the  person  to  be  considered  in 
possession."'  It  was,  therefore,  finally  determined,  in  that 
case,  after  the  question  had  been  frequently  before  the  courts 
in  the  cases  arising  out  of  the  Russian  embargo,'  that  where 
ship  and  freight  are  insured  separately,  the  freight  earned 
passes  to  the  underwriters  on  ship ;'  and  this  judgment  has 
been  followed  since  by  the  House  of  Lords  to  the  full  extent.^ 
It  is  a  consequence  of  the  same  doctrine,  that  although  the 
freight  is  earned,  if  it  be  not  by  the  abandoned  ship,  or  a  ship 
engaged  by  the  abandonees,  they  are  not  entitled  to  it.  The 
ship  Sarah  Sands,  when  on  her  voyage  with  troops  for  India,  and 
about  700  miles  to  the  north-east  of  the  Mauritius,  caught  fire, 
and  was  with  difficulty  brought  back  to  that  island ;  she  was  then 
unfit  to  proceed  on  the  voyage,  and,  upon  the  receipt  of  this 
intelligence,  the  owners  in  this  country  abandoned  ship  and 
freight  to  their  respective  insurers;  but  the  master,  in  the 
meantime,  at  the  Mauritius,  had  engaged  another  vessel  with 
which  he  earned  the  freight,  and  it  was  held  that  the  under- 
writers, though  entitled  to  any  advantages  that  attach  to 
the  abandoned   ship,  had  no  right  to  those  arising  from  the 


*  Per  Lord  EUenborough,  Davidson 
V,  Case,  5  M.  &  Sel.  79,  82. 

3  Thompson  v.  Rowcroft,  4  East,  34  ; 
Leatham  v.  Terry,  3  B.  &  P.  479; 
McCarthys.  Abel,  5  East,  388;  Sharp 
r.  Gladstone,  7  East,  24;  Ker  v.  Os- 
borne, 9  East,  878. 

>  Davidson  v.  Case,  5  M.  &  SeL  79  ; 
(in  error)  2  B.  &  B.  379;  Miller  v. 
Woodfall,  8  E.  &  B.  493. 


*  Stewart  v.  Greenock  Marine  Ins. 
Company,  2  H.  of  lids.  Cas.  159.  In 
America  it  seems  that  a  different  rule 
is  followed,  and  that  the  freight  earned 
is  apportioned  between  the  under- 
^vriters  on  ship  and  the  owner  or  his 
representatives  the  underwriters  on 
freight,  pro  raid  iivneris.  See  8  Kent. 
333;  2  Amould  Ins.  1153. 


CHAP.  X.]  LIEN   FOR  FREIGHT.  483 

fulfilment  of  a  contxact  made  in  this  case  by  the  master 
acting  as  the  agent  of  the  owners  only.' 

Accruing  freight  is  capable  of  assignment,  and  passes  imme-  Under  Assign- 
diately  thereby  to  the  assignee  ;*  but  if  there  has  been  assignment  ^^^ 
also  of  the  ship  to  another  person,  the  freight  passes  to  him 
whose  title  is  prior  in  point  of  time.*  The  sole  owner  of  a  ship 
haying  chartered  her  to  freight'sold  twenty-four  shares  to  A,, 
and  the  remaining  forty  shares  afterwards  to  B.,  and  subse- 
quently assigned  the  freight  to  C;  A.  registered  before,  and  B. 
after  the  assignment  to  C.  was  made ;  but  C.  first  of  the  three 
gaye  notice  to  the  charterers ;  it  was  held  that  G.'s  right  to  the 
freight  had  priority  over  B.,  but  not  over  A.* 

If  the  owner  charter  his  vessel  to  another  who  puts  her  up  la  <»«e  the  Ship 

1,1        ..1         ia  Chartered,  and 

as  a  general  ship,  the  freight  afterwards  earned  by  her  m  that  pat  up  as  General 

capacity  is  payable  to  the  charterer,  subject  however  to  the      ^' 

owner's  right  of  lien  on  the  goods  for  the  freight  due  to  him.' 

But  for  goods  loaded  on  deck,  in  the  absence  of  usage  or  Deck  Freight. 

stipulation  in  respect  of  the  use  of  that  part  of  the  ship,  the 

freight  is  payable  to  the  owner.* 

The  carrier's  lien  at  common  law  on  the  goods  for  the  !•«»  roR 
reward  of  his  labour  in  and  about  the  carriage  thereof  extends 
to  fireight  properly  so  called ;  but  for  money  payable  in  advance, 
though  often  designated  by  that  name,  as  it  is  not  freight^ 
there  is  no  such  lien. 

Certain  goods  were  shipped  at  Liverpool  for  Sydney,  New  For  what  Freight 
South  Wales,  deliverable  under  the  bill  of  lading,  to  order  or 
assigns,  he  or  they  paying  freight  for  the  same  as  per  margin ; 
and  in  the  margin  appeared  the  sums  due  for  freight,  but  the 
following  words  were  added,  "  Freight  payable  in  Liverpool  to 
iEneas  Macdonnell,  one  month  after  sailing,  vessel  lost  or  not 
lost"     This  bill  of  lading  had  passed  into  the  hands  of  the 

>  Hickie  v.  Rodocanachi,   28  L.  J.  *  Lindsay  v.  Gibbs,  22  Bear.  522  ; 

(Ex.)  273.  2  Jur.  N.  S.  1039,  S.  C. 

*  WilliB  V.  Palmer,  29  L.  J.  (C.  P.)  *  Marquand  v.  Banner,  6  E.  &'b. 
194 ;  Donglaa  v.  Russell,  i  Sim.  524,  232  ;  Small  v.  Moates,  9  Bing.  579; 
533;  1  My.  &  E.  488.  What  is  a  power  Tate  v.  Meek,  2  B.  Moore,  278 ;  Yates 
of  attorney  sufficient  to  enable  the  mas-  v,  Bailston,  2  id.  294  ;  Yates  v.  Men- 
ter  to  assign  the  freight,  see  Willis  v,  nell,  2  id.  297. 

Pahner,  nipro.  •  Neill  v.  Ridley,  9  Exch.  677. 

*  MorriBon  v.  Parsons,  2  Taimt.  407. 
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appellants,  merchants  in  Sydney,  as  indorsees  for  yalue,  and 
when  the  ship  arrived  they  demanded  delivery  of  the  goods, 
but  the  master  refused  this  except  on  payment  of  the  freight 
in  the  bill  of  lading,  which  had  not  been  paid  in  Liverpool. 
Upon  these  facts,  the  Judicial  Committee  of  the  Privy  Council 
held,  that  as  it  was  money  to  be  paid  in  advance  and  therefore 
not  freight,  no  Uen  existed  under  the  circumstances  of  the  case 
before  them ;  adhering  to  their  opinion  in  How  v.  Kirch/nery 
and  expressly  dissenting  from  the  decision  in  GiLk\»on  v. 
Middleton*  and  Neish  v.  Graham^*  on  this  question/ 

In  Gilkison  v.  Middleton  ^  the  plaintiffs  had  chartered  their 
vessel  to  Syers  &  Co.  for  a  voyage  to  Singapore  out  and  home, 
the  freight  for  the  round  to  be  dd75Z.  in  full.  The  outward 
cargo  was  to  be  freight  free,  but  900Z.  was  to  be  paid  by  the 
charterers'  acceptance  at  three  months  date,  on  the  sailing  of  the 
ship  ;  the  master  however  to  sign  bills  of  lading  at  such  rates 
of  freight  as  might  be  required  by  the  agents  of  the  charterers, 
without  prejudice  to  the  charter-party ;  and  the  shipowners  to 
have  an  absolute  lien  on  the  cargo  for  the  recovery  of  all 
freight,  dead  freight,  demurrage,  &c.,  due  to  the  ship  under  the 
charter-party.  Goods  were  shipped  by  the  charterers  for  the 
outward  voyage,  and  at  their  request  the  master  signed  three 
bills  of  lading  at  rates  of  freight  thereon  which  made  a  sum  of 
196Z.  12s.  in  the  aggregate,  but  in  the  margin  were  these  words, 
''  Freight  payable  in  Liverpool,  one  month  after  sailing  of  the 
vessel,  lost  or  not  lost.''  These  bills  of  lading  were  indorsed 
over  to  Middleton  &  Son,  Liverpool,  for  an  advance  of  money, 
the  consignees  being  Middleton  &  Co.  at  Singapore,  in  fact  the 
same  house.  On  the  arrival  of  the  vessel  at  Singapore,  the 
master  hearing  that  the  bills  given  for  the  900Z.  had  been 
dishonoured,  claimed  a  lien  on  the  goods  for  that  amount. 

The  Court  said  that  the  shipowners  must  have  had  a  lien 
for  the  900Z.,  the  cargo  being  liable  for  all  freight  under  the 
charter-party,  if  they  had  not  been  parties  to  a  bill  of  lading 

^  How  V.  Eirchner,  11  Moore,  P.  C.  Middleton,  supra. 

21.  *  Kirchner  v.  Venus,  5  Jur.  N.  S. 

'  Gilkison  v.  Middleton,   2    C.    B.  395,  affirming  the  judgment,  on  this 

N.  S.  184.  point,  of  the  Court  in  Sydney. 

»  Neish  V,  Graham,  8  E.  &  B.  505,  »  Gilkison   t'.    Middleton,   2  C.   B. 

decided  on  the  authority'  of  Gilkison  r.  N.  S.  134. 
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which  made  the  goods  deliverable  on  payment  of  a  smaller 
amount,  on  the  faith  of  which  the  defendants  had  advanced 
their  money ;  and  the  plaintiffs  had  judgment  for  1962.  128. 

It  is  obvious,  if  this  9002.  was  not  freight,  that  there  was  no 
lien  for  it  at  common  law,  and  that  it  was  not  within  the 
description  of  any  of  those  claims  for  which  lien  was  given  by 
the  contract ;  and  as  the  smaller  sum  in  the  bill  of  lading  was 
therein  declared  to  be  payable  in  advance,  for  the  same  reasons 
there  was  no  lien  for  it ;  the  plaiutiffs  in  that  view  of  the  case 
therefore  were  not  entitled  to  judgment,  and  the  decision  in 
Neish  V.  Graliam,  proceeding  upon  this  authority,  stands  or  falls 
with  it. 

For  the  present,  and  until  a  competent  tribunal  shall  end 
this  apparent  conflict,  there  may  possibly  be  a  difference  of 
opinion  ;  but  it  seems  that  the  decision  of  the  Privy  Council,  in 
both  the  cases  referred  to,  is  founded  on  well-established 
principles,  which  have  received  the  sanction  of  some  of  the 
greatest  names  in  the  history  of  English  law.^ 

The  case  of  Thompson  v.  Small*  involving  very  similar  con-  Thompson  v. 
siderations,  was  this  : — A  person  who  had  by  charter  engaged 
the  use  of  an  entire  ship  for  a  voyage  to  Sydney,  stipulating  to 
pay  for  it  1600Z.  in  London,  two  months  after  the  vessel  should 
have  cleared  out  from  the  Custom  House,  and  had  filled  her  up 
with  goods  purchased  of  the  plaintiff,  discovered  that  he  was 
unable  to  pay  for  them,  and  rescinded  the  contract  of  purchase, 
giving  the  plaintiff  an  order  on  the  master  for  the  re-delivery  of 
the  goods.  The  ship  had  already  cleared  out  from  the  Custom 
House,  but  the  two  months  agreed  on  had  not  expired ;  the 
master,  however,  although  an  offer  of  all  reasonable  charges 
was  made  to  him,  refused  to  give  up  the  goods ;  and  the  Court 
decided  that  the  plaintiff  having  acquired  a  right  to  demand 
them,  the  master's  refusal  was  a  conversion  of  the  goods,  as  the 
stipulated  hire  of  the  vessel  had  not  then  become  due. 

On  the  authority  of  the  cases  already  cited,  this  was  not 
freight;  and  for  aught  that  appears  in  the  contract,  retention  of 

1  SeeBlakeyi^.Dixon,  2B.&P.821;  v,  Kendall,  4  M.  &  Sel.  87,  42;  per 

Andrew  v,  Moorhonse,  5  Tannt.  485  ;  Lord  Tenterden,  Winter  v.  Haldimond, 

per  Lord  Ellenborough,  Osgood  v.  6ro-  2  B.  &  Ad.  649. 
ning,  2  Camp.  466  ;  per  Id.,  De  Silvale         '  Thompson  v.  Small,  1  C.  B.  828. 
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the  goods  by  the  master  was  not  necessary  to  the  earning  of  his 
reward ;  there  never  therefore  could  have  been  a  lien  on  the 
goods  for  the  1600Z.,  or  any  time  when  the  master's  refusal  to 
deliver  them  except  on  payment  of  that  sum  would  not  have 
been  a  conversion. 
TindaU  v.  Tay-         Qn  the  Other  hand,  if  fi^oods  are  delivered  on  board  to  be 

lor.  ,  , 

carried  for  freight,  the  master  may  detain  them  in  order  to 
earn  his  stipulated  reward  by  performance  of  his  contract ; 
unless  the  party  claiming  re-delivery  agree  to  pay  it  without.* 
But  this  is  no  case  of  lien,  because  there  was  yet  no  debt  for 
work  done  in  respect  of  the  goods.  Moreover,  in  TindaU  v. 
Taylor  the  shipowner  had  abandoned  his  lien  by  stipulating 
for  payment  of  the  consideration  two  months  after  the  vessel 
sailed.  In  that,  it  resembles  the  case  of  Thompson  v.  SmaU, 
but  differs  from  it  in  this,  that  whereas  the  master  in  TindaU y. 
Taylor  could  not  have  perfoimed  his  contract,  if  he  had  given 
up  the  goods,  it  does  not  appear  but  that  in  ThompsonY.  SmaU 
he  might  have  sailed  out  and  home  in  ballast,  the  freighter 
making  no  other  use  of  his  vessel,  and  so  have  earned  the 
stipulated  reward. 
Lien  does  not  -^-8  it  is  with  money  payable  in  advance,  so  with  regard  to 

attacn,  for  what.  ^^^^  freight,  or  demurrage,*  port  charges,'  or  wharfage,*  there  is 

no  lien  at  common  law ;  such  implied  indemnity  is  by  the  very 
reason  of  the  lien  strictly  confined  to  freight. 

But  even  for  freight,  or  for  hire  in  the  nature  of  freight, 
there  can  be  no  such  lien  where  there  is  no  possession  of  the 
goods,  and  this  the  shipowner  cannot  have  who  has  passed  the 
possession  of  the  vessel  to  another.*  That  is  a  result  of  his 
contract  by  way  of  lease,  which  we  have  already  considered  in 
connection  with  the  contract  of  affreightment.*  And  if  he 
bind  himself  by  the  charter-party  to  give  up  possession  of  the 
goods  before  the  freight  is  payable,  though  earned,  the  result  is 
the  same,  he  loses  his  lien,  and  is  left  to  his  remedy  at  law  on 
the  personal  contract.' 

>  TindaU  v.  Taylor,  4  E.  &  B.  219,         *  Bisbop  v.  Ware,  8  Camp.  360. 

24  L.  J.  (Q.  B.)  12,  S.  C.  *  Per  Gibbs,   C.  J.,  in  Hutton  v. 

>  PhiUips  V.  Rodie,  15   East,  547 ;     Bragg,  7  Taunt  14. 
Birley  v.  Gladstone,  3  M.  &  Sel.  205.  ^  AnU,  c  yiii.  p.  308. 

'  Faith  V,  The  East  India  Company,         ^  Lucas  v,  Nockells  (in  error),  4  Bing. 
4  C.  &  Aid.  680,  642.  729  ;    Alsager  v.  St  Katharine's  Dock 
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A  lien  may  be  created  by  contract  between  the  parties,  not  i^iea  ^y  Con- 
only  for  freight,  bnt  for  dead  freight,  demurrage,  and  as  many 
more  of  the  usual  claims  of  the  shipowner  as  they  choose  to 
name ;'  and  the  courts  will  give  effect  to  it,  without  inquiring 
whether  the  shipowner  is  or  is  not  in  possession  of  the  vessel.' 
It  suffices  in  respect  of  freight,  if  the  parties  agree,  tlie  one  to 
deliver  the  goods,  the  other  to  pay  the  freight,  without  more ; 
these  are  then  concomitant  acts,  and  the  shipowner  is  thereby 
entitled  to  a  lien,  any  terms  in  the  charter-party  which  may 
seem  to  pass  possession  of  the  ship  to  another  notwith- 
standing.* 

In  Kirchner  v.  Venus  the  plaintiffs  alleged  a  usage  in  the  ^'^^^  ^7  Usage, 
port  of  Liverpool  whereby  a  lien  attaches  on  the  goods  for 
freight  notwithstanding  a  stipulation  that  the  same  should 
be  payable  in  advance;  but  the  defendants,  on  the  ground 
of  ignorance,  were  held  not  to  be  bound  by  it.  "  When 
evidence  of  the  usage  of  a  particular  place  is  admitted  to  add 
to  or  in  any  manner  affect  the  construction  of  a  written  con- 
tracty  it  is  admitted  only  on  the  ground  that  the  parties  who 
made  the  contract  are  both  cognisant  of  the  usage,  and  must 
be  presumed  to  have  made  their  agreement  with  reference 
to  it.  But  no  such  presumption  can  arise  when  one  of  the 
parties  is  ignorant  of  it."  * 

It  has  been  held  that  the  master  in  virtue  of  his  common  Lien  attaches  on 
law  lien  may  detain  any  part  of  the  goods  for  the  freight  of 
all  that  is  consigned  to  the  same  person;'  but  if  goods  of 
the  same  owner  are  sent  in  the  same  ship  under  different 
contracts  to  convey,  with  a  different  terminus  in  each,  no  lien 


irhat. 


Ckmipany,  14  H..  &  W.  794  ;  Foster  v. 
Colby,  3  H.  &  N.  705 ;  28  L.  J.  (Ex.) 
81,  S.  C. ;  18  &  19  Vict  c.  111. 

>  Foster  v.  Colby,  28  L.  J.  (Ex.)  81  ; 
Gilkiaon  v.  Middleton,  2  C.  B.  N.  S. 
1 84 ;  per  curiam^  in  Kirchner  v.  Venus, 
P.  C.  5  Jur.  N.  S.  395. 

s  Small  V.  Moates,  9  Bing.  574. 

>  Tate  V.  Meek,  2  B.  Moore,  378 ; 
Yates  V.  Bailston,  2  id.  294 ;  Yates  v, 
Mennell,  2  u2.  297. 

«  Kirchner  v,  Venus,  5  Jur.  N.  S. 
395,  eoram,  Privy  Council;  the  evidence 
i^ppears  to  have  satisfied  the  colonial 


tribunal  of  the  existence  of  such  a 
usage  at  Liverpool. 

•  Soldergreen  v.  Flight,  cited  in  Han- 
son V,  Meyer,  6  East,  614,  622.  This 
rule  was  followed  in  Moller  v.  Young, 
5  E.  &  B.  71 ;  (in  error)  5  itnd.  755,  by 
the  master  under  circumstances  to  which 
it  was  not  applicable ;  he  had  impliedly 
given  up  his  lien  in  consideration  of  the 
indorsee  of  the  bill  of  lading  agreeing 
to  pay  fireight,  and  yet  he  detained  part 
for  the  purpose  of  exacting  freight  for 
what  had  been  delivered. 
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attaches  for  freight  under  the  one  contract  upon  goods  shipped 
under  the  other.* 
For  what  amount       The  amount  for  which  a  lien  may  be  enforced  is,  primd  facie, 

Lien  attaches. 

the  freight  in  the  bill  of  lading,  supposing  there  is  not  a 
different  contract  behind.  If  the  charter-party  differs  in 
this  from  the  bill  of  lading,  the  extent  of  the  lien  depends 
on  the  evidence  of  notice  traceable  to  the  proprietor  of  the 
goods. 

The  charterer,  therefore,  or  his  agent,  is  not  entitled  to  have 
his  goods  except  upon  payment  of  the  stipulated  freight  in  the 
charter-party,  whatever  may  be  the  contents  of  the  bill  of 
lading.  A  vessel  let  to  freight  by  charter-party  for  a  voyage 
out  and  home,  at  a  gross  sum  for  the  whole,  was  put  up  for  the 
voyage  home  as  a  general  ship,  and  bills  of  lading  were  signed 
by  the  master  at  the  request  of  the  charterer  for  a  smaller  rate 
of  freight  than  was  equivalent  to  the  charter-freight;  the 
owner  nevertheless  was  held  to  be  entitled  by  his  lien  to  detain 
the  charterer'B  own  goods  as  against  his  assi^ees  in  bankruptcy 
for  the  unpaid  residue.'  If  the  consignment  is  to  third  parties, 
but  still  on  the  charterer's  behalf,  the  shipowner's  lien  is  not 
altered.'  And  this  is  so  where  the  bill  of  lading  is  indorsed  by 
way  of  security  to  one  who  is  under  advances  to  the  charterer, 
and,  in  effect,  takes  as  factor  or  consignee  for  sale.^  In  Faith  v. 
The  East  India  Company*  the  master  had  express  instructions 
to  sign  all  bills  of  lading  '^  on  payment  of  freight  as  per  charter- 
party,"  yet,  in  collusion  with  the  foreign  consignees  of  the 
outward  freight,  he  procured  his  substitute  to  sign  bills  of 
lading  for  the  homeward  cargo  specifying  a  smaller  rate  of 
freight,  but  both  the  consignees  abroad  and  those  at  home 
were  aware  of  the  contents  of  the  charter-party  before  making 
any  advances  on  the  cargo,  and  the  shipowner's  lien  therefore 
on  the  charterer's  goods  was  held  binding  for  the  freight  in 
the  charter-party. 

A  bill  of  lading  with  the  clause  "  on  payment  of  freight  as 
per  charter-party,"  or  "  they  paying  for  the  said  goods  as  per 

1  Bemal  v.  Pim,  1  Gale  17.  *  Gledstanes  «.  Allen,  12  C.  B.  202  ; 

'  *  Tate  V.  Meek,   2  B.  Moore,  278  ;  Small  v.  Moates,  9  Bing.  674. 

Yates  V.  Railston,  2  id.  294  ;  Yates  v.  »  Faith  t;.  The  East  India  Co.,  4  B. 

Mennell,  2  id.  297.  &  Aid.  630. 


8 


Campion  v.  Colvin,  8  Bing.  K.C.  17. 
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charter-party,"  gives  a  lien  for  freight  at  the  rate  named  in  the 
charter-party  as  against  the  indorsee.^ 

But  a  bond  fide  indorsee  of  a  hill  of  lading  who  takes  it,  in 
the  absence  of  fraud,  without  notice  of  other  freight  to  be  paid 
upon  it,  is  entitled  to  the  goods  on  payment  of  the  freight 
expressed  in  the  bill  of  lading.'  To  this  extent  Gilkison  v. 
Middleton  is  a  vahd  authority.  The  shipowners  there  being 
entitled  to  900J.,  in  the  name  of  freight,  by  the  charter-party 
became  parties  to  a  bill  of  lading  expressing  the  freight  to  be 
no  more  than  1962.,  and  to  that,  therefore,  their  lien  was  con- 
fined.' And,  therefore,  where  the  freight  appeared  by  the  bill 
of  lading  to  have  been  paid,  it  was  not  open  to  the  ship- 
owners as  against  a  bond  fide  indorsee  for  value  to  show  that 
in  fact  it  had  not  been  paid.^ 

A  vessel  belonging  to  a  person  at  Liverpool  was,  in  1851, 
loaded  with  cotton  for  owner's  account  at  New  Orleans,  and  a 
bill  of  lading  was  taken  from  the  master  '*  to  be  delivered  unto 
order  or  to  assigns,  he  or  they  paying  freight  for  the  said 
cotton,  Is.  per  bale,  being  owner's  property  when  draft  against 
same  is  paid,  say  35902.  with  primage  and  average  accustomed.** 
The  bill  of  exchange  named  in  it  was  sold  to  the  plaintiff,  to 
whom  also  the  bill  of  lading  was  indorsed.  In  May,  of  the 
same  year,  the  owner  of  the  ship  mortgaged  her  with  all  her 
freight  and  earnings  to  the  defendant,  who,  on  her  arrival  at 
Liverpool,  took  possession  and  claimed  of  the  plaintiff  the 
current  rate  of  freight.  The  plaintiff  paid  it  under  protest, 
in  order  to  get  the  cotton,  but  recovered  of  the  defendant 
afterwards  all  that  he  had  paid  in  excess  of  the  l.s.  per  bale 
mentioned  in  the  bill  of  lading.* 

The  lien  which  attaches  on  goods  in  a  general  ship  for  the 
bill  of  lading  freight  remains  the  same,  whether  the  bill  of 
lading  is  subsequently  indorsed  to  a  third  person  for  valuable 
consideration,  or  the  goods  are  in  fact  dehvered  to  the  original 
consignee.' 

«  Smith  tr.  Sieveking,  24  L.  J.  (Q.  B.)  N.  S.  134,  ante,  p.  484;   Neish  v.  Gra- 

257;  (in  error)  5  £.  &  B.  589.  ham,  8  £.  &  B.  505. 

«  Foster «.  Colby,  28  L.  J.  (Ex.)  81,  *  Howard  v.  Tucker,    1  B.   &  Ad. 

3  H.  &  N.  705,  S.  C. ;  MitcheU  v.  Scaife,  71 2. 

4  Camp.  298.  *  Brown  v.  North,  8  Exch.  1. 

>  Gilkiflon  v,   Hiddleton,   2    C.    B.         <  Per  Tindal,  C.  J.,  Small  v.  Moates, 
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Foster  r.  Colby.        Several  points  to  be  found  separately  in  other  cases  upon 

this  question  are  presented  together  in  the  charter-party  in 
Foster  v.  Colby/  which  on  that  account  is  deserving  of  con- 
sideration. A  vessel  lying  at  Liverpool  was  chartered  for  a 
voyage  to  Calcutta  with  cargo  out  and  home,  the  return  cargo 
to  be  delivered  '*  on  being  paid  freight  in  fiill,  all  port  charges, 
pilotage,  and  primage,  at  and  after  the  rate  of  70001.  lump 
sum.  The  freight  to  be  paid  as  follows: — 1250/.  in  cash  on 
vessel's  clearing  from  Liverpool ;  lOOOZ.  on  right  delivery  of 
the  outward  cargo  at  Calcutta  in  rupees  at  the  exchange  of  the 
day,  for  the  bills  in  London  at  three  months*  sight ;  and  the 
remainder  in  cash  two  months  from  the  vessel's  report  inwards, 
at  London  or  Liverpool,  and  after  right  delivery  of  the  cargo, 
or  under  discount  at  5  per  cent,  per  annum  at  freighter's 
option  .  .  .  The  master  to  sign  bills  of  lading  at  any  rate 
of  freight  required  without  prejudice  to  the  charter-party  .  .  . 
The  owners  of  the  ship  to  have  an  absolute  lien  on  the  cargo 
for  all  freight,  dead  freight,  and  demurrage." 

The  stipulated  advances  of  money  were  paid  at  Liverpool 
and  Calcutta,  and  at  the  latter  port,  after  being  partly  loaded 
as  a  general  ship  for  London,  she  received  on  board  1652  bags 
of  linseed,  purchased  with  the  money  of  the  consignees  of 
the  outward  cargo,  Stewart  &  Calrow,  for  account  of  Syers, 
Walker,  &  Co.,  the  freighters,  but  without  orders  from  them. 
By  the  bill  of  lading  for  this  linseed,  it  appeared  to  be  shipped 
by  Stewart  &  Calrow,  deliverable  to  their  order  on  payment 
of  freight  at  the  rate  of  6«.  per  ton,  the  current  rate  at  the 
time  being  51.  or  6Z.  10«.  per  ton.  Stewart  &  Calrow  having 
drawn  on  Syers,  Walker,  &  Co.,  for  the  value  of  the  linseed, 
sold  the  bill  of  exchange  and  indorsed  the  bill  of  lading  also 
to  the  purchasers,  who  afterwards  indorsed  both  over  to  the 
plaintiffs,  their  creditors  at  the  time  for  a  large  amount  The 
freighters  became  bankrupt,  the  bill  of  exchange  was  dis- 
honoured, and  the  linseed  was  delivered  into  the  London 
Docks,  subject  to  the  master's  claim  for  freight  according  to 

9  Bing.  574  ;  and  acted  on  in  Tate  r.  Colby,  28  L.  J.  (Ex.)  81. 

Meek,  2  B.  Moore,  278  ;  Yates  r.  Kail-  »  Foster  v.  Colby,  28  L.  J.  (Ex.)  81 ; 

ston,  2  id,  294 ;  Yates  v,  Mennell,  2  id.  the  same  points  were  raised,  and  de- 

297  ;    Small  v,  Moates,  nipra  ;  Gled-  cided  upon  the  authority  of  this  case,  in 

stauesr.  Allen,  12  C.  B.  202;  Foster  v.  Shandr.  Sanderson,  28  L.  J.  (Ex.)  278. 
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charier-party,  and  any  right  of  the  plaintiffs  to  have  the  goods 
on  payment  of  the  bill  of  lading  freight  merely. 

Upon  this  charter-party  and  bill  of  lading,  the  Court  were  of 
opinion,  first,  that  the  shipowner  had  no  lien  for  the  freight, 
having  stipulated  that  it  should  not  be  paid  until  two  months 
after  being  reported  and  until  after  delivery  of  the  cargo,  the 
merchant,  however,  having  the  option   of  paying  within  the 
two  months  and  thereby  entitling  himself  to  a  proportionate 
discount ;  secondly,  that  the  parties  intended  to  stipulate  for  a 
lien  so  far  as  a  lien  was  possible  for  the  different  matters  men- 
tioned, leaving,  therefore,  freight  as  at  common  law,    and 
providing  by  contract  for  dead  freight  and  demurrage  when- 
ever it  could  take  effect;  and  thirdly,  that  a  bond  fide  indorsee 
of  the  bill  of  lading  in  the  absence  of  fraud,  and  without 
notice  of  other  freight  to  be  paid,  was  entitled  to  have  the 
goods  on  payment  of  the  freight  expressed  in  the  bill  of  lading, 
irrespective  of  the  statute,'  and  equally  so,  when  considered  in 
relation  to  it,  the  bill  of  lading  having  thereby  become  a 
written  contract  with  the  indorsee,  binding  in  all  its  terms 
upon  the  shipowner.' 

The  effect  of  the  clause  "  without  prejudice  to  the  charter-  "  Without  pre- 
party,"  is  not  that  the  holder  of  the  bill  of  lading  is  to  pay  ter-party.*' 
freight  according  to  the  charter-party,  but  that  the  fact  of  the 
master  signing  bills  of  lading  at  a  less  freight  than  is  stipulated 
in  their  contract,  shall  not  prejudice  the  shipowner's  right  to 
recover  the  charter-party  freight  from  the  charterer.* 


Payment  determines  the  lien,  and  anything  accepted  as  patmbht  or 
payment,  although  in  its  nature  conditional,^  such  as  a  bill  of 
exchange,  has  the  same  effect ;  *  unless  there  is  an  agreement 
to  the  contrary.  But  there  may  be  doubt  about  the  intention 
of  the  party  in  whose  hand  lies  the  bill  and  the  lieu,  until  he  Effisot  of. 
negotiates  the  one,  and  thereby  determines  the  other.  Thus, 
where  a  charter-party  stipulated  for  delivery  of  the  cargo  on 

^  The  Bills  of  Lading  Act,  18  A;  19  *  Belshaw  v.  Bush,  11  C.  B.  191. 

Vict.  c.  111.  '  Homcastle  v.  Farran,  8  B.  A  Aid. 

^  So  put,  jwr  Bnunwell,  B.,  Foster  v.  497;  Bunney  v.  Poyntz,  4  B.  &  Ad. 

Colby,  supra,  568 ;  Hewison  v.  Guthrie,  2  Bing.  N.  C. 

"  Per  PoUock,  C.  B.  Shand  v.  San-  756.  Chitty  on  Bills  of  Exchange,  121. 
derjou,  28  L.  J.  (Ex.)  278,  282. 
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What  amounts 
to  Payment. 


Freight  paid  in 
advance  cannot 
be  reooreted 
back. 


Secu8,  when  a 
mere  Loan. 


payment  of  the  freight  in  good  and  approved  bills,  but  the 
owner  took  objections  to  one  of  the  bills  that  were  given  him, 
and  yet  negotiated  it,  the  Court  held  this  to  be  an  approval  of 
the  bill  and  a  relinquishment  of  his  lien  on  the  goods/ 

But  although  a  bill  of  exchange  when  taken  for  freight, 
determines  the  lien,  and  suspends  also  the  right  to  sue  whilst 
the  bill  is  running,  it  is  only  conditional  payment'  unless 
accepted  as  complete  satisfaction.'  Yet,  if  the  master,  acting 
within  his  authority,  or  the  owner,  prefer  a  bill  of  exchange 
when  he  might  have  had  cash,  delivery  of  the  bill  to  him  is 
payment  notwithstanding  it  is  afterwards  dishonoured.^ 

When  the  mode  of  payment  is  by  bill  of  exchange,  it  is  the 
master's  duty  to  draw  and  present  the  bill  for  acceptance,  and 
in  that  case  if  he  refuse  to  draw,  notwithstanding  an  offer  to 
accept,  this  is  evidence  for  the  defendant  of  a  good  tender  of 
the  freight* 

Money  advanced  by  way  of  freight,  under  a  contract  to  that 
effect,  between  the  parties,  cannot  be  recovered  back,  although 
the  ship  be  afterwards  lost  on  the  voyage,'  such  payment  being 
by  intention  of  the  parties  exempt  as  between  themselves  from 
the  risk  and  contingency  incident  to  freight  at  common  law.' 
But  a  mere  loan,  though  stipulated  in  the  charter-party,  is  not 
such  an  advance ;  it  is  therefore  not  insurable,'  and  it  may  be 
recovered  back.  And  whether  it  be  the  one  or  the  other  is  a 
question  of  construction  on  the  instrument  of  contract.  There- 
fore Lord  Ellenborough  finding  that  the  stipulation  was  for  an 
advance  *'  to  be  free  from  interest  and  commission,  and  the 
residue  of  such  freight  to  be  paid  on  delivery  of  the  cargo," 
held  it  to  be  an  advance  by  way  of  freight,  and  the  rest  of  the 
Court  agreed  with  him.*    This  was  also  the  opinion  of  the 


*  Homcastlef.  Fanan,  3 B.&Ald.  497. 
2  Tapley  v.  Martens,  8  T.  R.  451 ; 

Belshaw  v.  Bash,  11  C.  B,  191 ;  Marsh 
V,  Pedder,  4  Camp.  257  ;  Eearslake  v. 
Morgan,  6.  T.  R.  513  ;  Mallard  v.  Duke 
of  Argyll,  6M.  &Gr.  40. 

•  Brown  v.  Kewley,  2  B.  &  P.  618. 

<  Anderson  v,  Hillies,  12  C.  B.  499  ; 
Strong  V.  Hart,  6  B.  ft  C.  160  ;  Marsh 
V.  Pedder,  4  Camp.  257 ;  per  Lord  Een- 
yon,  Tapley  v.  Martens,  8  T.  R.  451, 458. 


*  Luard  v.  Butcher,  2  C.  &  K.  29. 

^  Per  Saunders,  C.  J.,  Anon.  2  Show. 
283 ;  De  SQyale  v.  Kendall, -4  M.  ft  Sel. 
87  ;  Saunders  v.  Drew,  3  B.  ft  Ad.  445 ; 
Hicks  V.  Shield,  7  £.  ft  B.  633;  26 
L.  J.  (Q.  B.)  205. 

'  Per  Lord  Ellenborough,  C.  J.,  De 
Silvale  v.  Eendall,  4  M.  ft  Sel.  87,  43. 

*  Manfield  «.  Maitlond,  4  B.  ft  Aid. 
582. 

*  De  SUyale  V.  Kendall,  4  M.  ft  8eL  87. 
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Court  in  a  subsequent  case,  where  "  cash  for  ship's  disburse-  ^*««  «»«*  "M^r- 
ments  was  to  be  advanced  to  the  extent  of  3002.  free  of  interest, 
but  subject  to  insurance/  and  2^  per  cent,  commission/'  since 
it  was  not  an  insurable  interest  if  it  was  not  freight.'  But 
where  the  parties  had  insured  an  advance  of  money  made 
under  a  clause  at  the  end  of  the  memorandum  of  charter- 
party  in  these  words,  "  The  captain  to  be  supplied  with  cash 
for  the  ship's  use,"  and  there  was  nothing  more  in  the  charter- 
party  relating  to  it,  they  did  not  recover  it  from  the  under- 
writers, as  it  was  a  mere  loan  and  no  insurable  interest.'  ' 

As  between  the  charterer  and  the  shipowner,  these  stipulated 
advances  are  properly  not  freight, — the  one  party  having  no 
lien  for  them,  though  freight  be  earned,  and  the  other  having 
no  protection  from  loss,  if  it  is  not ;  *  the  case  is  obviously 
different  between  the  charterer  and  underwriter,  as  to  whom 
any  advance  by  way  of  freight  to  the  shipowner  retains  the 
incidents  of  freight-risk  and  contingency .'^  Such  an  advance, 
provided  it  appear  to  be  of  freight,  without  other  stipulation 
annexed,  is  viewed  by  the  law  of  England  as  an  absolute  pay- 
ment.  exempt  from  aU  risk  and  contingency.' 

Foreign  jurists  have  laid  down  a  different  rule,'  and  the  ForaignLawas 
French  law  also    expressly  provides*  that  when  freight  is  FreigbT'^ 
advanced,  but  for  reasons  not  imputable  to  the  shipper  is  not 
earned,  it  shall  be  recovered  back,  imless  there  is  an  agreement 
to  the  contrary.    The  courts  of  the  United  States  have  in  ^nierican  Law. 
several  cases  avowedly  followed  the  foreign  rule ; '  Chancellor 
Kent,"  Parker,  C.  J.,"  and  Story,  J.,**  giving  it  the  sanction  of 


*  Sach  a  stipulation,  it  seems,  does 
not  bind  the  shipowner  to  insure,  but 
only  to  allow  for  the  premium  of  insu- 
rance, Jackson  v,  Isaacson,  27  L.  J. 
392;  8H.  &K.  405. 

3  Hicks  V,  Shield,  7  £.  A;  B.  683. 
>  Manfield  v.  Maitland,  4B.k  Aid. 
582. 

*  AntCj  p.  433. 

*  Hicks  V.  Shields,  9iiyra, 

'  See  the  judgment  of  Lord  £Uen- 
boroogh,  De  Silvale  v.  Kendall,  4  M.  & 
SeL  37,  42. 

^  Pothier,  Charto-partie,  no.  63 ;  1 
Talin,  661 ;  Cleirac,  Us  et  Cout.  42, 


note  9  ;  Straccha  de  Nav.  3  n.  24 ; 
Loccenius,  de  Jure  Marit.  lib.  8,  c  6, 
§  11.  Roccus,  not.  80  ;  see  Dig.  19.  2. 
15,  6. 

8  Ord.  1681,  liv.  8,  t.  8,  art.  18— 
4  Pardess.  868  ;  Co.  de  Com.  art.  802. 

»  Griggs  V.  Austin,  8  Pick.  20;  Wat- 
son V.  Duykinck,  8  Johns.  385  ;  Pit- 
man V,  Hooper,  3  Sumner,  50,  66;  1 
Parsons,  Shipping,  222,  note. 

^  8  Kent,  Com.  226  ;  and  per  Kent, 
C.  J.,  in  Watson  v.  Duykinck,  8  Johns. 
335. 

"  In  Griggs  V.  Austin,  3  Pick.  20. 

^  See  Story's  note  to  Abbott^  Shipping 
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Liverpool  nsage 
as  to  Disoimnt. 


their  authority,  and  adding  in  so  many  words,  that  it  is  the 
rule  of  the  English  law  also,  frittered  away  however  in  this 
country  by  refinements  which  they  appear  to  think  untenable. 
The  refinements  have  been  stated.  The  view  of  the  American 
jurists  rests  on  this,  that  the  advance,  after  being  stipulated  and 
paid,  still  retains  the  character  and  incidents  of  freight ;  and 
if  they  are  right  in  making  this  assumption,  Lord  Ellenborough 
justifies  their  inference  from  it,  that  "  every  penny  of  the 
advance  may  be  recovered  back." '  But  the  English  law, 
contrary  to  this  assumption  on  their  part,  is  that  such  payment 
of  freight  in  advance,  whether  an  accomplished  fact,  or  still  no 
more  than  a  claim  under  contract,  equally  loses  the  peculiar 
character  and  incidents  of  freight,  without  acquiring  the  legal 
properties  of  a  mere  loan.' 

It  seems  that  by  a  custom  of  the  port  of  Liverpool,  the 
person  paying  freight  from  the  ports  of  New  Orleans,  Mobile, 
Charleston,  or  Savannah,  whether  he  be  the  shipper,  consignee, 
or  assignee  of  the  bill  of  lading,  is  entitled  to  a  deduction  of 
three  months*  discount  from  the  amount,  but  not  to  credit  for 
that  or  any  period ;  and  it  has  been  held  that  such  custom  is 
good,  and  not  inconsistent  with  a  bill  of  lading  by  which  the 
goods  are  deliverable  on  payment  of  a  specified  amount  of 
freight' 


Dbicukragx. 
what  it  is. 


In  respect  of  a  ship  let  to  freight  for  a  voyage,  considered  as 
a  matter  of  strict  construction,  the  freighter's  right  to  use  it 
would  begin  with  the  moment  in  which  the  ship  breaks 
ground,  and  the  owner's  right  to  repossession  would  accrue 
with  her  arrival  at  the  port  of  final  destination,  if  nothing  more 
appeared  or  were  implied  in  the  contract  of  affireightment. 


(Amer.  ed.),  408.  "lam  aware,"  says 
Story,  J.,  after  stating  the  foreign  rule, 
— *  *  I  am  aware  that  some  of  the  English 
cases  look  the  other  way,  and  while  they 
seem  to  admit  the  doctrine,  fritter  it 
away  by  very  nice  distinctions;"  per 
Story,  J.,  in  Pitman  v.  Hooper,  3  Snmn. 
50,  66. 

*  Per  Lord  Ellenborough,   C.   J.,  in 
Mashiter  r.  Buller,  1  Camp.  84. 


*  How  V.  Kirchner,  11  Moore,  P.  C. 
21 ;  Kirchner  v.  Venus,  coram  P.  C. 
5  Jur.  K  S.  895 ;  Hicks  v.  Shield, 
7  £.  &  B.  683  ;  De  SUvale  v.  Kendall, 
4  M.  A;  Sel.  37  ;  Hanfield  v.  Maitland, 

4  Bar.  &  Aid.  582  ;  Blakey  v.  Dixon, 
2  B.  &  P.  821 ;  Andrew  v.  Moorhouse, 

5  Taunt  439. 

«  Brown  v.  Byrne,  8  E.  &  B.  703 ; 
28  L.  J.  (Q.  B.)  313,  S.  C. 
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Tiiere  is  always  in  it,  therefore,  a  stipulation,  express  or 
implied,  for  a  fixed  or  reasonable  time  to  load  and  to  dis- 
charge in ;  the  detention  of  the  ship  for  any  time  beyond  this, 
being  a  delay  of  the  shipowner's  subsequent  traffic,  is  conse- 
quently a  loss  for  which  he  is  entitled  to  compensation ;  and 
such  compensation  is  called  demurrage.' 

Usually  the  contract  of  affreightment  fixes  the  number  of  how  it  ^Riass. 
lie-days,  and  the  number  of  days  for  the  ship  on  demurrage. 
But  if  it  omit  to  ascertain  the  former,  the  law  implies  a  stipula- 
tion for  reasonable  time  considered  with  reference  to  the  trade 
and  the  port  the  vessel  is  in;'  and  this  will  include  such 
increased  delay  as  is  consequent  upon  discharging  a  cargo 
into  a  bonded  warehouse  at  a  port  like  London.'     The  law 

will  then  imply,  if  need  be,  a  contract  or  covenant  not  to  By  Contract,  ex- 
press or  iiuplieU. 
detain  the  ship  longer  than   such  reasonable  or  fixed  time 

for  loading  or  discharging,  or  longer  than  the  time  fixed  for 
demurrage,  entitling  the  owner  to  reasonable  damages  for  such 
detention,^  notwithstanding  it  is  occasioned  by  the  crowded 
state  of  the  docks,*  the  state  of  the  weather,*  the  non-produc- 
tion by  the  defendant  of  landing  papers,^  or  the  non-arrival  of 


'  Per  curiam^  Burmester  v,  Hodgson, 
2  Camp.  488 ;  per  cur,  Randall  v.  Lynch, 
2  id.  852  ;  Bodgeis  v,  Forresters,  2  id. 
438. 

•  Crow  V.  Falk,  8  Q.  B.  467 ;  Bur- 
mester r.  Hodgson,  2  Camp.  488 ; 
Rodgers  v.  Forresters,  2  id.  483  ;  Hill 
V.  John,  4  Camp.  827.  Secua^  where  the 
parties  intended  to  contract  in  writing, 
but  one  of  them  invalidated  the  instra- 
ment  by  alterations  without  the  know- 
ledge of  the  other,  Horn  v.  Bensusan, 
%}Lk  Rob.  826. 

'  Rodgers  v.  Forresters,  2  Camp.  488 ; 
the  words  in  the  charter-party  were, 
"that  the  freighter  be  allowed  the  usual 
and  customary  time  to  unload  at  her 
port  of  discharge."  "That,"  said  Gibbs, 
0.  J.,  "is  what  the  law  would  imply," 
Burmester  v.  Hodgson,  2  Camp.  488. 

<  Randall «.  Lynch,  12  East,  179, 182 ; 
2  Camp.  852,  S.  C.  not  S.  P. ;  Moorsom 
V.  Bell,  2  Camp.  616 ;  Temperley  t*. 


Brown,  1  Dowl.  N.  S.  810;  see  Steven- 
son V.  York,  2  Chitty,  570.  Primd 
facU  the  measure  of  damages  for  de- 
tention beyond  the  fixed  days  on  de- 
murrage is  the  rate  of  demurrage  agreed 
on  by  the  parties,  Randall  v.  Lynch, 
12  East,  179, 182. 

*  Randall  v.  Lynch,  2  Camp,  852  ; 
Leer  v.  Yates,  8  Taunt.  887  ;  Brown  v. 
Johnson,  10  M.  &  W.  881 ;  Struck  v. 
Tenant,  coram  Mansfield,  C.  J.,  at 
Guildhall,  post  T.  T.  1806. 

*  Barrett  v.  Dutton,  4  Camp.  883. 

7  Hill  V.  John,  4  Camp.  827  ;  the 
defendant  in  this  case  had  not  obtained 
the  necessary  order  from  the  Treasury ; 
but  it  was  the  same  thing  when  the 
plaintiff  at  the  defendant's  request,  ab- 
stained from  getting  the  papers  at  the 
custom-house,  which  it  was  the  plain- 
tiffs duty  to  obtain,  Fumell  v.  Thomas, 
5  Bing.  188. 
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Under  BiU  of 
Lading. 


the  bill  of  lading;^ — in  fact,  whenever  the  detention  is  not 
attributable  to  the  shipowner  or  his  agents.  ^'  I  am  of  opinion/' 
said  Lord  Ellenborough,  "  that  the  person  who  hires  a  vessel 
detains  her,  if  at  the  end  of  the  stipulated  time  he  does  not 
restore  her  to  the  owner/*'  And  if  the  time  has  been  lost 
through  ignorance  of  the  ship's  arrival,  yet  that  is  no  excuse  for 
the  defendant,  who  is  bound  to  watch  for  it,  and  is  not  entitled 
to  notice.' 

On  the  other  hand  the  shipowner  cannot  claim  demurrage 
for  any  detention  which  is  purely  attributable  to  himself, 
whether  it  be  his  neglect  or  inability  to  get  clearance  papers ;  * 
or  the  state  of  the  weather,  or  damaged  condition  of  his  vessel 
that  prevents  him  sailing.' 

Under  the  bill  of  lading  alone,  if  it  expressly  make  the  goods 
deliverable  on  payment  of  demurrage,  receipt  of  them  by  an 
assignee  is,  at  common  law,  evidence  of  a  promise  to  pay  such 
demurrage  as  accrued  due  at  the  port  of  delivery  by  his  fault,' 
and  this  notwithstanding  any  denial  of  his  liability  made  at 
the  time  he  accepted  the  goods/  But  he  was  not,  therefore, 
answerable  for  demurrage  incurred  at  the  port  of  lading,  at  all 
events  not  unless  there  was  something  very  express  to  that 
effect  in  the  bill  of  lading.'  It  is,  however,  good  evidence  of 
his  liability  for  demurrage  incurred  through  his  fault,  if  the 
bill  of  lading  make  the  goods  deliverable  on  payment — of  de- 
murrage as  per  charter-party — or,  of  so  much  per  day  beyond  a 


^  Erichsen  v.  Barkworih,  8  H.  &  K. 
894,  28  L.  J.  (Ex.)  95 ;  S.  C.  (in  error) 
reyeraing  the  judgment  of  the  Court 
below,  8  H.  &  N.  601;  27  L.  J.  (Ex.) 
472. 

•  Per  Lord  EUenborough,  C.  J.,  in 
Randal  v.  Lynch,  2  Camp.  852.  In  an 
action  for  detention  beyond  the  time 
stipulated,  the  plaintiff  must  declare 
on  the  charter-party  itself,  and  not  for 
demurrage,  Cropton  v.  Pickemell,  16 
M.  &  W.  829. 

'  Harman  v.  Clarke,  4  Camp.  159  ; 
Harman  v.  Mant,  4  id.  161  ;  ^chsen 
V.  Barkworth,  8  H.  A;  K.  894,  28  L.  J. 
(Ex.)  95,  S.  C.  (in  error). 

*  Barrett  v.  Button,  4  Camp.  338. 


See  Bailey  v.  D'Arroyave,  7  A.  ft  K 
919. 

6  Jamieson  v,  Laurie,  6  Bro.  P.  C. 
474 ;  Pringle  v,  Mollett,  6  M.  ft  W. 
80. 

^  Stindt  V,  Roberts,  5  D.  ft  L.  460 ; 
17  L.  J.  (Q.  B.),  166  ;  Wegener  v. 
Smith,  15  C.  B.  729 ;  see  the  dedara- 
tion,  24  L.  J.  (C.  P.)  25,  S.  C.  See  the 
principle  on  which  this  liability  rests 
discussed  with  regard  to  freight, 
Sanders  v.  Yanzeller  (in  error),  4  Q.  B. 
260 ;  Kemp  v.  Ckrk,  12  Q.  B.  647. 

7  Wegener  v.  Smith,  supra, 

>  Smith  V,  Sieyeking,  24  L.  J.  (Q.  B.) 
257  ;  (in  error)  5  £.  ft  B.  589. 
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certain  time/ — or,  of  the  agreed  freight  and  other  conditiona  as 
per  charter-party;*  but  not  if  it  be  '^pajdng  for  the  said  goods 
as  per  charter-party  Tvith  primage  and  average  accustomed/' 
for  that  is  held  to  refer  only  to  freight,  the  rate  of  which  is  to 
be  ascertained  from  the  charter-party/ 

The  18  &  19  Vict.  c.  Ill,  affiiming  any  liability  of  the  con- 
signee or  indorsee  in  consequence  of  his  receipt  of  the  goods, 
transfers  the  rights  and  liabilities  of  the  contract  contained  in 
the  bill  of  lading  to  the  consignee  or  indorsee,  and  vests  the 
same  in  him  as  if  the  contract  had  been  made  with  himself.* 

But  if  there  is  nothing  whatever  in  the  bill  of  lading  with 
regard  to  demurrage  which  would  amount  to  evidence  of  a 
contract,  there  is  nothing  for  the  statute  to  operate  on,  and  no 
right  of  action  in  the  master  against  the  consignee  or  indorsee 
for  demurrage  in  consequence  of  his  receipt  of  the  goods 
thereunder.^ 


In  reckoning  time  under  a  stipulation  for  demurrage,  days  how  oovputeo. 
and  running  days  mean  the  same  thing,  in  the  absence  of  any 
peculiar  custom  to  the  contrary,  i.e.,  without  excepting 
holidays ; '  but  a  special  jury,  so  instructed  as  to  the  law  by 
Lord  Eldon,  found  that  "  days  "  at  the  port  of  London  meant 
working  days  only.' 

The  computation  of  time  begins,  there  being  nothing  to  the  Time  from  which, 
contrary  in  the  contract,  with  the  arrival  of  the  ship  at  the 
usual  place  of  discharge  in  the  port  of  destination,^  which  of 


at  Common  Law. 


»  Stindt  V,  Roberts,  17  L.  J.  (Q.  B.) 
166  ;  Jeaaon  v,  Solly,  4  Taunt.  52. 

s  Wegener  v,  Smitii,  15  C.  B.  729. 

s  Smith  V.  Sieveking,  24  L.  J.  (Q.B.) 
257,  the  only  demurrage  due  in  the 
case  had  been  incurred  at  the  port  of 
lading ;  but  even  for  demuirage  at  the 
port  of  delivery  under  such  a  bill  of 
lading  the  Court  held  there  was  no 
evidence  of  a  contract  on  the  part  of 
the  assignee  although  demurrage  was 
payable  by  the  charter-party. 

«  18  &  19  Vict.  c.  Ill,  §§  1  and  2.  So 
ncogniaed  per  cwriamf  Foster  v,  Colby, 
28  L.  J.  (Kx.),  81,  88 ;  see  declaration 
themm,  S»hand  v.  Sanderson,  28  L.  J. 


(Ex.)  278. 

^  Brouncker  v,  Scott,  4  Taunt.  1 ; 
Evans  v»  Forster,  1  B.  &  Ad.  118  ; 
Smith  V,  Sieveking,  24  L.  J.  (Q.  B.}, 
257,  259. 

'  Per  Lord  Eldon,  C.  J.,  in  Cochran 
V.  Betberg,  8  Esp.  121 ;  per  Lord 
Abinger,  C.  B.;  Brown  v.  Johnson, 
10  M.  9l  W.  831 ;  Niemann  v.  Moss,  29 
L.  J.  (Q.  B.)  206. 

7  Cochran  v.  Betbeig,  8  Esp.  121. 

>  Eell  V.  Anderson,  10  M.  A;  W.  498; 
Brown  v.  Johnson,  10  M.  &  W.  881  ; 
Leer  v.  Yates,  8  Taunt  887 ;  Parker  v. 
Winlo,  7  E.  &  B.  942  ;  27  L.  J.  (Q.B.) 
49,  S.  C. 
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course  is  a  question  of  fact'  that  is  satisfied  by  her  entry  into 
the  docks,  although  she  does  not  then  get  into  a  discharging 
berth ;  *  but  it  is  not  enough  if  she  enter  the  port  merely*  and 
even  unload  part  of  her  cargo  to  lessen  the  draught  of  water  in 
order  to  reach  the  usual  place  of  discharge/ 

Where  a  vessel  was  chartered  for  a  voyage  with  a  cargo  of 
coals  from  Newcastle  to  Plymouth,  and  "  not  higher  than  Tor- 
point,  or  New  Passage,  or  so  near  thereto  as  she  may  safely 
get,"  a  keel  a  day  to  be  allowed  the  merchant  for  delivery, 
demurrage  over  and  above  such  lie-days  at  3Z.  a-day ;  and  she 
arrived  in  the  Tamar,  and  was  ordered  by  the  freighter's  agent 
up  to  Brunswick  wharf,  Stonehouse,  a  usual  place  of  discharge 
for  coals,  and  lower  down  than  the  points  named  in  the  charter- 
party;  but  it  was  the  time  of  neap-tides,  and  she  therefore 
grounded  on  her  way  up,  and  lay  on  a  mud-bank  for  several 
days.  The  master  applied  for  lighters  in  the  meantime,  but 
none  were  supplied.  In  the  absence  of  any  custom  authorising 
the  demand  of  lighters,  and  considering  that  the  delay  was 
occasioned  by  the  circumstance  of  the  harbour  being  a  tidal 
harbour,  which  both  parties  must  have  known,  it  was  held  that 
the  computation  of  lie-days  did  not  begin  until  her  arrival  at 
Brunswick  wharf,  to  which  the  freighter  had  an  option  to  order 
her  to  go,  and  therefore  no  claim  for  demurrage  had  accrued/ 
By  Contract.  The  parties,  however,  will  be  bound  by  their  contract,  if  by 

that  they  have  fixed  a  different  starting-point  for  the  computa- 
tion of  time.  Whilst  Portugal  was  partially  in  the  occupation 
of  the  Miguelites,  a  vessel  was  chartered  with  a  cargo  for 
Oporto,  to  be  discharged  there,  or  in  case  of  risk  from  the 
batteries  at  the  entrance  of  the  river,  then  off  the  castle  of  Foz, 
or  some  place  near  it;  twenty-five  working  days  to  be  allowed 
for  delivery ;  the  lie-days  to  commence  when  the  ship  was  off 
the  Castle  of  Foz,  or  other  point  where  she  was  to  be  dis- 
charged, continue  whilst  there,  cease  if  blown  off  the  coast, 
and  recommence  when  again  anchored  at  her  station.  The 
batteries  at  the  mouth  of  the  river  being  in  the  hands  of  the 

>  jP«r  Parke,  B.,  in  Kellr.  Anderson,  Bing.  559. 

10  M.  &  W.  498.  *  Brerelon  v.  Chapman,  7  Bing.  559. 

«  Brown  t>.  Johnson,  10  M.  AW.  831.  »  Parker  r.  Winlo,  7  E.  &  B.  942  ; 

s  Ibid,;  Brereton  v.    Chapman,    7  27  L  J.  (Q.  B.)  49,  S.  C. 


CHAP.  X.]        DEMURRAGE  HOW  COMPUTED*  449 

enemy  when  she  arrived  there,  she  anchored  off  the  Castle  of 

• 

Fez,  and  discharged  seven-eighths  of  her  cargo.  Twice  she 
was  obliged,  by  stress  of  weather,  to  stand  out  to  sea  in  the 
course  of  the  time,  but  on  her  return  the  second  time  she  was 
allowed  to  go  up  to  Oporto,  and  discharge  the  remainder  of  the 
cargo.  Under  these  circumstances,  although  the  defendants 
contended  that  it  was  a  case  subject  to  the  ordinary  rule  of 
law,  and  that  time  did  not  count  till  she  reached  the  usual 
place  of  discharge  at  Oporto,  the  Court  ruled,  in  accordance 
with  the  express  terms  of  the  contract,  that  time  commenced 
at  the  Castle  of  Foz,  subject  to  intermissions  through  stress  of 
weather.* 

Where  the  voyage  was  from  London  to  Barcelona,  with  con- 
voy, forty-one  days  to  be  allowed  for  waiting  convoy  at  Ports- 
mouth, and  discharging  at  Barcelona,  beginning  to  count  the 
time  twenty-four  hours  after  the  ship's  arrival  at  Portsmouth, 
and  from  the  day  she  was  ready  to  deliver  her  cargo  at  Barce-  ' 
lona;  and  the  vessel,  in  order  that  she  might  proceed  with 
convoy,  was  detained  twelve  days  at  Portsmouth,  fifty  days  at 
Falmouth,  twelve  days  at  Gibraltar,  and  then  was  kept  forty- 
four  days  at  Barcelona ;  it  was  held,  however,  in  an  action  of 
covenant  on  the  charter-party,  that  demurrage  was  not  re- 
coverable, except  for  the  time  spent  at  Portsmouth  and 
Barcelona  exceeding  forty-one  days.* 

In  a  charter-party  for  a  voyage  from  England  to  Peruambuco, 
and  thence  to  several  other  ports,  discharging  and  reloading  at 
each,  as  there  was  occasion,  and  finally  to  a  port  in  this 
country,  it  was  stipulated  that "  seventy  running  days  were  to  be 
allowed  for  loading,  discharging,  and  reloading  the  ship  at  the 
several  ports,  the  periods  to  or  for  that  purpose  to  commence 
and  be  computed  from  the  several  periods  of  the  vessel  being 
clear  and  ready  for  these  purposes ; "  and  it  was  held  that  the 
seventy  lie-days  applied  to  places  only  where  the  vessel  would 
in  the  course  of  the  voyage  load,  discharge,  and  reload ;  the 
word  reloading  being  a  limitation  upon  the  word  discharging ; 
and  the  shipowner  therefore  did  not  recover  demurrage  for  the 
surplus  thne  of  detention  at  London,  her  final  port  of  discharge. 

^  Gibbons  v.  Do  Buisson,   1   Bing.         '  Mlarshall  v.  De  La  Torre,  1  Esp. 
K.  G.  288.  367 ;  Connor  v.  Smythe,  5  Taunt  664. 
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If  the  stipulation  had  been  loading  and  discharging  only,  the 
result  might  have  been  different.^ 

If  the  parties  stipulate  that  the  time  shall  count  from  a  cer- 
tain day,  at  a  certain  place,  and  another  place  is  afterwards 
substituted,  the  term  as  to  time  applies  to  the  substituted 
place,  there  being  nothing  inconsistent  or  unreasonable  in  such 
a  construction  of  the  altered  contract.* 

It  was  held  that  the  stipulation  to  '^  allow  at  New  York,  for 
taking  on  board  the  cargo,  and  at  London  for  delivering  the 
same,  seventy  running  days  in  whole,  if  not  sooner  discharged,** 
meant  seventy  days  at  each  place.* 

A  charter-party,  signed  with  knowledge  that  the  colliery 
engine,  by  which  tlie  vessel  must  be  suppUed  with  her  cargo, 
was  at  the  time  under  repair,  is  satisfied,  in  the  absence  of 
stipulation  as  to  time,  if  the  colliery  begin  to  work  again 
within  a  reasonable  time  after  the  execution  of  the  charter- 
party,  and  the  vessel  be  loaded  within  a  reasonable  time  after 
such  commencement  to  work.*  If  the  parties  contract  without 
notice  of  existing  impediments,  and  do  not  stipulate  against 
them,  the  freighter  is  liable  for  unreasonable  delay.* 

If  the  delay  in  loading  or  discharging  is  occasioned  by  the 
fault  or  negligence  of  the  plaintiffs,  this  is  a  good  defence  to 
the  action,  if  it  be  well  pleaded.*  But  an  action  for  demurrage 
under  a  charter-party,  when  the  whole  voyage  has  been  a 
failure,  though  it  be  in  consequence  of  the  defendant's  default, 
is  not  maintainable ;  it  is  then  a  claim  of  damages  for  non- 
performance of  the  contract  by  charter-party.' 

When  phrases  appear  in  a  charter-party  with  a  peculiar  sense 
derived  from  the  custom  of  merchants,  or  the  usage  of  a  par- 
ticular port,  or  the  special  trade,  referred  to  in  the  instrument, 
evidence  is  admissible  to  explain  them.' 


»  Sweethingv.  Darthez,  14  C.B.  638; 
23  L.  J.  (C.  P.)  181,  S.  C.  See  Valente 
V.  Gibbs,  28  L.  J.  (C.  P.)  229. 

2  Galloway  v.  Jackson,  3  M.  &  Gr. 
960  (in  error);  below,  5  Bing.  N.  C.  71. 

3  Stevenson  v.  York,  2  Chit.,  R.  670, 
678. 

*  Harris i^.  Dreesman,  23 L.  J.  (Ex.) 210* 
s  Adams  v.  Boyal  Mail  St.    Pkt.  Co. 


28  L.  J.  (C.  P.)  33. 

«  Taylor  v.  Clay,  9  Q.  B.  718;  plead- 
ing, Benson  v.  Blnnt,  1  Q.  B.  870. 

7  Smith  V.  McGuire,  27  L.  J.  (Ex.) 
466,  472  ;  Liddard  v.  Lopes,  10  East, 
626 ;  Barker  v.  Hodgson,  8  M.  &  Sel. 
267.     See  next  chapter. 

^  Leidemannv.  Schultz,  14  C.  B.  38; 
Robertson  v.  Jackson,  2  C.  B.  412. 
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Hitherto,  we  have  proceeded  on  the  assumption  that  the  In  the  case  of  a 

,  ,  GteneTal  Ship. 

ship  is  filled  with  the  goods  of  a  single  freighter.  But  in  the 
case  of  a  general  ship,  with  the  goods  of  several  persons  on 
board,  each  liable  to  demurrage  as  though  he  were  sole  freighter, 
each  likely  to  stand  in  the  other's  way  in  respect  of  the  de- 
livery, there  is  such  a  conflict  of  these  contract  rights  and 
liabilities,  with  the  equities  of  the  parties  arising  upon  the 
actual  facts,  as  it  is  difficult  to  terminate  by  any  rule  of  law, 
though  this  be  of  the  utmost  importance  to  the  commerce  of 
the  country. 

In  the  earliest  case  upon  this  point  the  Court  were  governed 
by  a  strict  legal  interpretation  of  the  terms  of  the  agreement; 
and  at  the  present  day  this  is  generally  received  as  the  only 
rule  that  has  the  sanction  of  legal  principle. 

In  this  case,  a  vessel  laden  with  brandy  belonging  to  different 
persons  arrived  in  the  London  Docks  to  discharge,  having 
twenty  days  according  to  the  bills  of  lading  to  do  so ;  but  as 
all  the  shippers  chose  to  discharge  into  a  bonded  warehouse,  and 
the  number  of  ships  before  her  for  that  purpose  was  great,  she 
was  detained  forty-six  days  after  the  stipulated  twenty.  With 
regard  to  most  of  this  time,  all  were  equally  the  occasion  of  the 
delay;  the  conflict  of  rights  among  the  freighters  began  with  the 
delivery  of  the  cargo,  when  the  undermost,  who  was  least  accom- 
modated in  point  of  delivery,  paid  most  in  point  of  demurrage. 
For,  Mansfield,  C.  J.,  and  the  rest  of  the  Court  felt  themselves 
bound  by  the  express  contract  in  the  bill  of  lading  to  give  judg- 
ment against  each  for  4Z.  a-day,  every  day  beyond  the  twenty 
that  his  goods  were  on  board.*  The  same  rule  was  followed  by 
Gibbs,  C.  J.,  in  a  case  at  Nisi  Prius,  where  the  defendant's 
silks,  being  undermost,  were  last  in  the  vessel,  and  the  plaintiff' 
recovered  4Z.  a  day  for  the  whole  period  that  the  silks  were  on 
board  after  the  stipulated  lie-days  expired.' 

Lord  Tenterden,  however,  being  "  of  opinion  that  if  a  con- 
signee cannot  get  his  goods,  because  some  other  person's  goods 
prevent  him,  he  is  not  liable  for  the  delay  of  the  vessel,"'  dis- 
sented from  the  rule  in  the  previous  cases,  and  substituted 

1  Leer  v.  Yates,  3  Taunt.  887.     See         '  p£r  Lord  Tenterden,  in  Dobson  v. 
RandaU  v.  Lynch,  2  Gamp.  852.  Droop,  M.  &  M.  441,  *•  That  is  all  that 

'  Harmanv.  Gandolphi,  Holt,  Z5,  I  determined  in  Rogers  v.  Hnnter." 
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another,  which  he  followed  in  two  cases  that  came  before  hini, 
within  a  short  period,  at  Nisi  Pritcs. 

"  The  true  principle,"  he  said,  "  seems  to  be  this ; — ^If  tlie 
goods  of  the  particular  consignee  are  not  ready  for  discharge  at 
the  time  of  the  ship's  arrival,  he  must  have  a  reasonable  tune 
for  removing  them  after  they  are  so  ;  if  in  such  a  case,  using 
reasonable  despatch,  he  cannot  clear  them  within  the  stipulated 
period,  from  the  ship's  being  ready  to  discharge  her  cargo 
generally,  he  will  not  be  liable  for  demurrage  till  the  expiration 
of  such  a  reasonable  time ;  but  when  it  is  expired,  he  will  be 
liable,  though  the  stipulated  period,  if  computed  from  the  time 
when  the  discharge  of  his  own  goods  could  have  commenced, 
is  not  at  an  end."* 

The  second  of  the  two  cases  to  which  he  applied  this  rule 
was  that  of  the  ship,  Mantura*  with  a  cargo  of  com  from 
Bremen,  for  several  consignees  at  London,  the  stipulated  lie- 
days  in  the  bill  of  lading  sent  to  the  defendant  being  fourteen, 
with  a  demurrage  of  42.  a  day  afterwards.  She  was  ready  to 
discharge  her  cargo  on  the  6th  of  January ;  the  defendant's 
corn  was  not  completely  out  till  the  2nd  of  February.  Another 
of  the  consignees  had  com  in  her  till  the  8rd  of  February, 
and  had  paid  for  demurrage  75Z.,  being  at  the  rate  of  51.  a 
day,  according  to  his  bill  of  lading.  Lord  Tenterden,  rejecting 
any  defence  grounded  on  this  payment  by  another,  said,  *^  The 
question  for  the  jury  is,  whether,  after  the  expiration  of  the 
lie-days,  the  non-removal  of  the  defendant's  goods,  during  the 
whole  or  any  part  of  the  time  after  that  day,  was  occasioned  by 
his  own  default ;  and  they  will  give  damages  for  the  length  of 
the  delay  so  occasioned." 

Mansfield,  C.  J.,  was  struck  with  the  enormous  gain  made 
by  the  shipowner  in  virtue  of  the  rule  adopted  by  the  Court, 
in  Leer  v.  Yates;  Lord  Tenterden  appears  not  to  have  noticed 
the  dead  loss  that  might  be  inflicted  on  the  shipowner  by  the 
rule  he  adopted  in  Rogers  v.  Hunter,  and  Dohson  v.  Droop. 
Under  the  former,  the  demurrage  payable  by  a  sole  charterer 
is  multiplied  by  the  number  of  shippers  for  the  same  period  of 


^  Per  Lord  Tenterden,  in  Rogers  v.         *  Dobson  v.  Droop,  M.  k  M.  441. 
Hunter,  M.  &  M.  63. 
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time ;  but  under  the  latter,  the  vessel  may  be  detained  long 
beyond  the  stipulated  period,  without  remedy  for  the  owner 
against  those  who  have  violated  their  express  agreement.  The 
learned  lord  contrived  a  rule  for  the  mutual  benefit  of  the  con- 
signees of  tlie  cargo,  forgetting  that  they  had  also  bound  them- 
selves, each  by  the  strictest  engagement  to  the  master  of  the 
ship. 

There  are  two  elements  which  enter  into  this  question, 
namely,  time  and  amount.  With  regard  to  the  former,  it  is 
submitted  that  the  stipulated  lie-days  being  agreed  on  between 
the  parties  as  the  period  within  which  the  ship  must  be  dis- 
charged, the  right  of  the  several  consignees  is,  not  to  a  reason- 
able time,  but  to  an  aliquot  part  of  the  stipulated  period, 
proportionate  to  the  bulk  carried  on  board  for  each.  But 
beyond  this  arithmetical  calculation,  remains  the  question  for 
the  jury,  whether  any  and  what  part  of  the  delay  was  occa- 
sioned by  the  default  of  the  particular  defendant,  so  that  the 
shipowner,  by  suing  the  offending  party,  secures  his  full  remedy 
without  wrong  to  the  innocent. 

In  respect  of  amount,  as  the  stipulated  rate  of  demurrage  is 
usually  in  each  bill  of  lading  a  sum  regarded  as  adequate  com- 
pensation for  the  ship's  loss  in  full,  justice  would  limit  the 
shipowner  to  the  recovery  of  one  such  compensation  in  full  for 
the  entire  delay,  giving  such  defendant  a  right  of  recovery  over 
against  the  other  consignees  for  their  own  proper  share  of  the 
amount,  thus  viewing  the  several  bills  of  lading  as  though  they 
formed  one  set  of  the  same  joint  and  several  instrument.  It 
is  submitted,  that  the  Courts,  accustomed  to  look  to  the  very 
nature  of  a  transaction,  will  find  in  this  a  severalty  of  contract 
for  a  joint  purpose,  viz.,  to  secure  that  the  ship  shall  be  com- 
pensated for  every  day's  demurrage,  at  the  one  rate  stipulated 
from  each,  so  making  each  answerable  for  what  in  reality 
may  become  the  joint  liability  of  all.  If  the  form  of  the 
contract  strictly  construed  excludes  this  view  of  it  from  the 
consideration  of  a  court  of  common  law,  then  this  is 
not  a  tribunal  competent  to  deal  with  the  question,  since 
we  have  it  on  the  admission  of  three  Chief  Justices,  that  the 
strict  legal  interpretation  works  the  grossest  injustice  to  the 
parties. 
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PlUMAOB  AND 
AVEEAOK. 


Primage  is  a  payment  in  the  nature  of  a  gratnity  made  by 
the  freighter  to  the  master  of  the  ship  upon  delivery  of  the 
cargo.  In  virtue  of  long  usage,  it  maintains  its  place,  notwith- 
standing the  jealousy  of  the  common  law,  which  allows  no  man 
to  have  an  interest  against  his  duty.*  It  is  expressly  stipulated 
in  the  charter-party  and  bill  of  lading  of  the  common  form, 
and  though  it  be  omitted  from  the  former,  it  is  yet  recoverable 
if  it  appear  in  the  latter.*  The  early  origin  of  this  gratuity, 
and  the  master's  right  to  it,  have  been  touched  on  in  a  previous 
page.' 

Average,  usually  named  with  primage,  is  scarcely  now  a 
reality,  but  it  denominates  what  has  heretofore  been  an  insig- 
nificant per-centage  due  from  the  freighter,  on  receipt  of  his 
goods,  and  was  supposed  to  cover  some  trivial  expenses  of  the 
shipowner  incurred  in  the  navigation.* 


^  Per  Lord  Elleuborough  in  Thomp- 
Hon  V.  Havelock,  1  Camp.  627 ;  Dip- 
lock  V.  Blackburn,  3  Camp.  43  ; 
Gardner  v.  M'Cutcheon,  4  Bcav   '^- 


"  Best  V,  Saundei-s,  M.  k  M.  208. 
3  AtiU,  p.  381. 
*  Ante,  p.  3S1. 
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Non-performance  of  the  contract  of  afeeightment  by  either  uhdbb  Okd  - 
of  the  parties  to  it,  is  not  necessarily  a  reason  for  giving  damages  l^^^!''''" 
to  the  other.  Human  laws,  more  consonant  with  the  feebleness 
of  man,  tacitly  acknowledge  the  evidences  of  a  power  superior 
to  the  force  of  his  will,  and  beyond  the  reach  of  his  under- 
standing. It  is  only  when  men  are  so  inconsiderate  as  to  un- 
dertake, at  all  hazards,  for  future  results,  that  law,  imder  the 
sanction  of  their  own  authority,  binds  them  to  impossibilities, 
and  visits  them  with  damages  for  non-performance.' 

A  carrier  at  common  law  is  exempt  from  liability  for  non-  by  tbb  ship- 

owMsa 

performance,  when  that  is  occasioned  by  the  act  of  God  or  the 


^  Paradine  v.  Jane,  Aleyn,  26 ; 
2  Co.  litt.  201  a ;  Blight  v.  Page,  8  B. 
&  P.  295    note ;   Hadley    v,    Clarke, 


8  T.  R.  259 ;  Barker  v.  Hodgson,  8  M. 
&  Sel.  267  ;  and  see  Hall  v.  Wright, 
29  L.  J.  (Q.  B.)  48,  in  error. 
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In  oonseqaence 
of  the  Act  of 
Qod. 


Queen's  enemies,  although  there  is  no  express  stipulation  to 
that  effect.  The  contract  of  the  shipowner,  both  in  the  charter- 
party  and  the  bill  of  lading,  when  in  the  common  form,  is  sub- 
ject to  an  exception  in  the  following  terms: — "  The  act  of  God, 
the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation  of  whatever  nature 
and  kind  soever  excepted." 

The  first  words  of  this  exception  designate  the  immediate 
operation  of  purely  natural  agents,  such  as  lightning,  earth- 
quake, and  tempest,  exclusive  altogether  of  human  intervention, 
but  not  so  extensive  as  to  comprehend  what  is  merely  inevit- 
able.* Natural  objects,  as  distinguished  from  agents,  may 
undoubtedly  become  the  occasion  of  damage,  but  only  in  com- 
bination with  the  agency  of  man,  or  with  the  spontaneous 
forces  of  nature.  By  natural  agents,  however,  the  law  evidently 
intends  the  spontaneous  forces  of  nature,  when  they  are  not 
collected  and  directed  by  man  to  the  production  of  their 
proper  effects.  Moreover,  if  the  operation  of  such  forces  on 
natural  objects  has  disposed  them  so  that  damage  afterwards  is 
occasioned  thereby,  yet  such  damage  is  too  remote  to  be  excused 
by  law,  as  within  the  meaning  of  the  first  phrase  of  this  exception. 

Thus  in  an  action'  brought  against  the  master  of  a  vessel 


*  The  Trent  Navigation  Co.  v.  Wood, 
4  Doug.  287  ;  Forward  v.  Pittard,  1  T. 
E.  27. 

*  Smith  V.  Shepherd.  This  cause 
was  first  tried  at  the  summer  assizes 
for  Yorkshire,  1795,  and  the  plaintiff 
non-suited  ;  the  judge  being  of  opinion 
that  no  case  of  negligence  was  proved. 
The  non-suit  was  set  aside  by  the  Court 
of  King^s  Bench,  and  a  newtrial  granted, 
that  the  facts  might  be  more  fully  in- 
quired into.  It  was  tried  a  second  time 
at  the  Lent  assizes  following.  The  ac- 
count in  the  text  is  of  the  evidence  given 
at  the  second  trial,  which  differed  in 
some  particiilars  from  that  given  at  the 
first  trial.  In  Easter  term  following,  a 
new  trial  was  moved  for,  but  a  rule  to 
show  cause  refused. 

Several  shipowners,  being  greatly 
alarmed  at  the  decision  of  this  cause, 
petitioned  Parliament  for  an  alteration 


of  the  law  on  this  subject :  and  a  bill 
passed  the  House  of  Commons,  enacting 
that  no  owner  or  master  of  any  ships  or 
vessels,  employed  in  the  navigation  of 
the  high  seas,  should  be  liable  to  an- 
swer for  any  loss  or  damage,  that 
should  happen  to  any  goods  on  board 
by  any  accident  whatever,  unless  the 
same  should  happen  or  arise  "by  or 
through  the  robbery,  embezzlement, 
secreting,  or  making  away  "with,  or  by 
or  through  the  actual  default,  of  the 
said  owner  or  owners,  master,  mari- 
ners, or  other  person  or  persons  em- 
ployed in  and  on  board  of  such  ships  or 
vessels ;  any  law,  usage,  or  custom  to 
the  contrary  thereof  in  anywise  not- 
withstanding." And  that  no  owner  or 
master  of  any  ship  or  vessel  employed 
in  the  navigation  of  the  tideway  of  any 
river,  and  not  employed  in  the  naviga- 
tion of  the  high  seas,  should  bo  liable 
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navigatiiig  the  rivers  Ouse  and  Humber  from  Selby  to  Hull, 
by  a  person  whose  goods  had  been  wetted  and  spoiled,  it  ap- 
peared in  evidence,  that  at  the  entrance  of  the  harbour  at  Hull 
there  was  a  bank,  on  which  vessels  used  to  lie  in  safety,  but  of 
which  a  part  had  been  swept  away  by  a  great  flood  some  short  time 
before  the  misfortune  in  question,  so  that  it  had  become  per- 
fectly steep  instead  of  shelving  towards  the  river ;  that  a  few 
days  after  this  flood  a  vessel  sunk  by  getting  on  this  bank,  and 
her  mast,  which  was  carried  away,  was  sufi'ered  to  float  in  the 
river  tied  to  some  part  of  the  vessel ;  and  that  the  defendant 
upon  sailing  into  the  harbour  struck  against  the  mast,  which 
forced  his  vessel  towards  the  bank  where  she  struck  and 
would  have  remained  safe,  had  the  bank  been  in  its  former 
situation,  but  on  the  tide  ebbing  her  stern  sunk  into  the  water 
and  the  goods  were  spoiled.  The  defendant  upon  this  tendered 
evidence  to  show  that  there  had  been  no  actual  negligence ; 
Mr.  Justice  Heath  rejected  the  evidence,  and  further  ruled  that 
the  act  of  God,  which  could  excuse  tlie  defendant,  must  be 
immediate,  whereas  this  was  too  remote ;  and  he  directed  a 
verdict  for  tlie  plaintiff.  The  Court  of  King's  Bench  afterwards 
approved  of  this  direction,  and  the  plaintiff  had  judgment. 

The  stipulation  against  all  acts  of  the  Queen's  enemies,  in-  The  Queen's 

Enemies* 

volving  not  only  the  municipal  law  of  contract,  but  the  prin- 
ciples of  the  law  of  nations  in  relation  to  the  commercial 
marine  as  affected  by  the  existence  of  hostilities,  may  be 
more  conveniently  reserved  for  concise  notice  at  the  close  of 
this  chapter. 

The  exception  of  "fire"  is  important  in  relation  to  the  Fire, 
liability  of  the  common  carrier  for  goods  destroyed  by  that 
means,  though  accidentally;'   and,  as  it  is  no  protection  where 
there  is  actual  fault  or  privity  on  the  part  of  the  owner,  it 


to  answer  for  any  loss  or  damage  that 
should  ''happen  or  arise  at  or  below 
any  port  or  place  in  such  tideway,  where 
ships  or  vessels  employed  in  the  coast- 
ing trade,  do  or  shall  load  or  discharge 
by  entry  or  sufferance/*  to  any  goods 
on  hoard,  unless  such  loss  or  damage 
should  happen  or  arise  in  the  ways 
Ijefore-mentioned  with  respect  to  ships 
navigating  the  high  seas. 


But  this  bill  was  rejected  by  the 
House  of  Lords. 

This  led  to  the  alteration  of  the  bill  of 
lading,  which  theretofore  had  excepted 
only  "dangers  of  the  sea,"  by  the  in- 
troduction of  the  exception  now  com- 
monly in  use. 

'  Forward  v,  Pittard,  1  T.  R.  27 ; 
Trent  Navigation  Co.  v.  AVood,  4  Doug. 
287. 
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coincides  in  effect  with  the  statutory  limitation  already 
mentioned,*  and  beyond  that  extends,  of  course,  to  every 
owner  of  a  ship,  whether  sea-going  or  not,  who  makes  the 
stipulation. 

The  statutory  limitation  to  the  owner's  responsibility  for 
injury  done  by  fire*  is,  that  "  No  owner  of  any  sea-going  ship, 
or  share  therein,  shall  be  liable  to  make  good  any  loss  or 
damage,  that  may  happen  without  his  actual  fault  or  privity,  of 
or  to  any  goods,  merchandise,  or  other  things  whatsoever,  taken 
in  or  put  on  board  any  such  ship,  by  reason  of  any  fire  happen- 
ing on  board  such  ship." 

The  dangers  of  the  sea,  rivers,  and  navigation,  include  loss 
by  pirates,"  by  collision  when  it  is  without  fault  or  neghgence,* 
and,  of  course,  the  common  risks  of  navigation  from  rocks, 
sands,  rapids,  and  the  like,  when  the  loss  occasioned  thereby 
happens  without  negligence  or  default  in  the  master  or  crew.* 
But  if  a  vessel  under  charter  to  proceed  to  Galatz,  on  the 
Danube,  and  load  a  cargo  there,  is  prevented  from  crossing  the 
bar  at  the  mouth  of  that  river  on  her  way  to  the  port  of 
loading,  non-performance  in  consequence  is  not  within  this 
exception.* 

When  ships  homeward-bound  from  the  West  Indies  are  re- 
quired to  bring  off  the  cargo  from  the  shore  to  the  ship  in 
their  boats,  an  addition  is  made  to  the  usual  exception,  which 
then  terminates  thus : — "  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature  and  kind  soever, 
save  risk  of  boats,  so  far  as  ships  are  liable  thereto,  excepted." 
Whatever  be  the  meaning  of  these  English  words  in  this  con- 
nection, the  Courts  perceiving  the  purpose  for  which  they 
were  added,  have  held  that  they  were  unnecessary,  and  that, 
with  or  without  them,  the  shipowner,  in  such  a  trade  as  the 
West  Indian,  incurs  no  greater  or  other  hability  with  regard  to 


*  AntCf  c.  iii.  p.  109. 

2  17  &  18  Vict.  c.  104,  §  503. 

»  Pickering  v.  Barclay,  Style,  132 ; 
2  RoU.  Ab.  248.  So  the  Civil  Law, 
Inde  Labeo  scribit,  si  quid  naufragio 
aut  per  vim  piratarum  perierit,  non 
esse  iniquum  exceptionem  el  dari.  Dig. 
4.  9.  3, 1. 


*  Bullor  r.  Fisher,  8  Esp.  67. 

^  Roccus,  not.  55 ;  Straccha  de 
Navibns,  pt.  8,  no.  82 ;  Fletcher  v. 
Inglis,  2  B.  &  Aid.  815 ;  and  see 
Smith  V.  Shepherd,  cmte,  p.  456. 

<  Schilizzi  v.  Deny,  4  £.  &  B.  878  ; 
24  L.  J.  (Q.  B.)  198,  S.  C. 
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the  goods  in  the  boats  than  exists  in  respect  of  those  in  the 
ship.* 

If  a  vessel,  reasonably  sufficient  for  the  voyage,  be  lost 
by  a  penl  of  the  sea,  the  merchant  cannot  charge  the 
owners  by  showing  that  a  stouter  ship  would  have  outlived 
the  peril;  this  was  decided  in  the  case  of  a  hoy  driven  by 
a  sudden  gust  of  wind  against  the  pier  of  a  bridge,  through 
which  it  attempted  to  pass,  and  was  sunk,  in  consequence  of 
a  shock  that  a  stronger  vessel  might  have  sustained  without 
sinking.' 

Eleven  boxes  of  gold-dust  being  shipped  at  Panama  for  Special  exoep- 
Londou,  and  one  of  them  lost  by  theft  from  a  railway  truck 
between  Southampton  and  London,  it  became  a  question 
whether  the  Shipping  Company  were  protected  by  the  following 
exception  in  the  bill  of  lading  given  for  the  gold-dust,  viz. : — 
''  the  act  of  God,  the  Queen's  enemies,  pirates,  robbers,  fire, 
accidents  from  machinery,  boilers,  and  steam,  the  dangers  of 
the  seas,  roads,  and  rivers,  of  whatever  nature  and  kind  soever, 
excepted ; "  but  it  was  held  to  be  no  protection  in  the  event 
that  had  happened,  as  the  word  "  robbers "  contemplated  a 
taking  with  violence,  and  did  not  include,  therefore,  loss  by 
theft,  and  the  phrase  ''dangers  of  the  roads,"  if  applied  to  land, 
must  be  construed  of  dangers  of  the  kind  that  are  properly 
caused  by  roads,  such  as  the  overturning  of  carriages.' 

Injury  to  the  cargo  by  rats  is  not  within  the  terms  of  the  Injury  by  Bate 

-  .  .  .  not  within  thd 

usual  exception,  and  the  owner,  notwithstanding  he  keep  cats  nanal  exoeptioD. 
on  board,  is  liable  by  the  law  of  this  countiy,*  which  is  not  in 
accordance  with  the  doctrine  maintained  by  the  majority  of 
Continental  jurists.' 

To  an  action  by  the  shipper  for  the  loss  of  his  goods,  it  is  Oonfiaoation  of 

»f  rr  ©  '  Cargo  no  answer. 

not  enough  to  plead  that  they  were  seized  and  confiscated  in 
virtue  of  the  law  of  the  country,  by  the  government  officers  at 
the  port  of  destination,  unless  it  also  appear  that  the  plaintiff 
shipped  them,  knowing  that  they  were  contraband.*     For  a 

1  Johnston  V.  Benson,  4  B.  Moore,  90.  Dale  v.  Hall,  1  Wils.  281. 

3  Amies  v.    Stevens,  1    Stra.    128  ;  '  Consolato,  c.  22,  28—2  Pardess.  75 ; 

BuU.  NL  Prius,  69.  Boccus  de  Kay.  not.  58 ;   I  Emerig. 

*  De  Botlischild  v.  Boyal  Mail  Steam  S75  ;  Jones  on  Bailm.  105  ;  Story  on 
Packet  Co.,  7  £xch.  734.  Bailm.  no.  518. 

*  Laveroni  v   Drory,  8  Exch.  166  ;  •  Spence  v.  Chodwick,  10  Q.  B.  517. 
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similar  reason,  he  vrss  held  answerable  for  loss  occasioned 
under  seizure  of  the  ship  and  cargo  by  the  revenue  officers  at 
Jamaica,  although,  upon  appeal  to  this  country,  it  appeared 
there  was  no  ground  for  the  condemnation.'  And  to  an  action 
by  the  shipper  for  non-performance  of  the  contract  to 
deliver  the  goods  at  Canton,  a  plea  is  insufficient  if  it  merely 
set  out  that  certain  British  officers  there,  appointed  under  a 
certain  statute,  and  acting  in  this  particular  under  Orders  in 
Council,  prevented  the  landing  of  the  cargo,  without  also  setting 
out  the  Orders  in  Council,  or  averring  the  acknowledged  pre- 
rogative of  the  Crown  as  their  authority  for  so  acting.* 

To  an  action  by  the  shipowner  for  freight,  it  is  no  answer  on 
the  part  of  the  merchant  to  plead  non-performance  of  one  of 
the  stipulations  or  covenants  in  the  charter-party,  if  it  go  not 
to  the  whole  of  the  consideration,  in  the  nature  of  a  condition 
precedent.  "  The  rule  was  well  laid  down  by  Lord  Mansfield, 
in  Boone  v.  Eyre*  that  where  mutual  covenants  go  to  the  whole 
of  the  consideration  on  both  sides,  they  are  mutual  conditions, 
the  one  precedent  to  the  other ;  but  where  the  covenants  go 
only  to  a  part,  there  a  remedy  lies  on  the  covenant  to  recover 
damages  for  the  breach  of  it ;  but  it  is  not  a  condition  prece- 
dent.*** Therefore,  a  stipulation  to  sail  with  the  first  fair  wind,* 
or  on  a  particular  day,*  or  with  the  first  convoy,'  or  with  the 
first  fair  wind,  and  come  direct  to  the  port  of  destination,"  or 
to  sail  without  unreasonable  delay,'  or  to  bring  home  a  com- 
plete cai-go,"  was  in  each  case  held  to  be  an  independent  cove- 
nant, non-perfoimance  of  which  might  be  ground  for  an  action 
for  damages,  but  could  not  be  pleaded  to  the  whole  of  the  con- 
sideration, and  that  by  one  who  had  benefited  by  the  general 
performance  of  the  charter-party." 

But  w^here  freight  is   made   payable   upon   an  indivisible 


*  Gosling  V.  Higgins,  1  Camp.  451. 
'  Evans  v.  Hutton,  4  M.  A;  Gr.  954. 

3  Boone  r.  Eyre,  1  H.  Bl.  273,  cited 
6  T.  R.  573. 

*  Per  Lord  EUenborough,  Ritchie  v. 
Atkinson,  10  East,  295,  806. 

*  Constable  v.  Cloberie,  Palmer,  397. 

*  Hall  V.  Cazenove,  4  East,  477. 

7  Davidson  v.  Gwynne,  12  East,  381. 
^  Bommaun  v.  Tooke,  1  Camp.  877. 


•  Mc Andrew  v.  Adams,  1  Bing.  N.  C. 
29  ;  Tarrabocliia  v.  Hickie,  1  H.  &  N. 
183. 

10  Ritchie  v.  Atkinson,  10  East,  295. 

"  See  per  curiam^  Glaholm  v.  Hays, 
2  M.  A;  Gr.  257  ;  and  per  cur.  Tarni- 
bochia  v.  Hickie,  sitpra;  Seeger  v. 
Duthie,  29  L.  J.  (C.  P.)  253;  CUpsham 
V.  Vertue,  5  Q.  B.  265 ;  Wheeler  r. 
Bavidge,  9  Exch.  66S, 
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condition,  such  as  the  arrival  of  the  ship  at  her  port  of  final  Non-perforioance 
destination,  this  is  necessarily  a  condition  precedent,  and  non-  f^^^J^^^ 
performance  of  it  a  good  defence  to  an  action  on  the  charter-  ^^^ole. 
party  for  freight,  although  calculated  by  time,  and  earned  upon 
a  series  of  voyages.* 

The  usual  exception   as   to   risks  which,   in  purport  and  bt  the 

FRSIQHTFR 

extent,  has  now  been  considered,  having  been  introduced  into 
the  charter-party  and  the  bill  of  lading  for  the  protection  of  Usual  exception 
the  shipowner  only,*  the   freighter  is  liable  to  damages  for  owne/onlyr 
non-performance  of  his  contract,  unless  it  appear  from  express 
stipulation  that  performance  by  him  was  contingent  upon  an 
event  that  has  not  happened,  or  from  the  purpose  of  the  con- 
tract that  the  benefit  of  the  voyage  is  lost  by  the  conduct  of 
the  shipowner.    If  both  parties  mutually  frame  their  contract 
with  an  obvious  regard  to  the  happening  of  an  event  ante- 
cedent to  full  and  complete  performance,  and  in  the  control  of 
one  of  them,  such  event  a  priori  may  be  expected  to  stand  to 
the  subsequent  performance  in  the  relation  of  a  condition  pre- 
cedent.'    To  determine  whether  it  is  so  or  not,  is  a  question  When  non-per- 
formance is  a 
of  construction,  often  of  great  difficulty,  and  depending  some-  complete  De- 
times  entirely  on  the  effect  of  a  parenthetical  phrase.     As,  for    *"^' 
instance,  in  a  charter-party  for  a  ship,  "  now  at  sea,  having 
sailed  three  weeks  ago  or  thereabouts ;  "*  and  in  another,  "  tlie 
vessel  to  sail  from  England  on  or  before  the  4th  of  February 
then  next;"'  the  Court  in  each  case  held  the  stipulation  con- 
tained in  the  words  cited  to  be  a  condition  precedent,  con- 
firming their  opinion  at  the  same  time  by  reference  to  the 
mercantile  aims  of  the  adventure.' 


>  Smith  V.  Wilson.  8  East,  437 ; 
Cook  V.  Jennings,  7  T.  R.  381  ;  Bright 
9.  Cowper,  1  Brownl.  21 ;  per  Lord  El- 
leuborongh,  in  Ritchie  v.  Atkinson,  10 
East,  295,  308. 

'  BUght  V.  Page,  8  B.  &  P.  295  note  ; 
Tonteng  v.  Hubbard,  8  id.  295,  298 ; 
Storer  v.  Gordon,  S  M.  &  Sel.  308,  821, 
322.  Seeus,  where  the  exception  was 
expressly  "mutual,"  Bruce  v.  Nicolo- 
pulo,  24  L.  J.  (Ex.)  821. 

s  Olaholm  v.  Hays,  5  M.  &  Gr.  257  ; 


Shadforth  v.  Higgin,  3  Camp.  385  ; 
Ollive  V.  Booker,  1  £xch.  416  ;  Oliver 
V.  Fielden,  4  Exch.  135 ;  Soames  v. 
Lonei^an,  2  B.  &  C.  564  ;  Davidson  v. 
Mure,  3  Doug.  28. 
<  Ollive  V.  Booker,  1  Exch.  416. 

*  Glaholm  v.  Hays,  2  M.  &  Gr. 
257. 

•  See  especially  per  Tindal,  C.  J., 
in  Glaholm  v.  Hays,  supra;  Mc Andrew 
V.  Adams,  1  Bing.  N.  C.  29. 
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But,  in  the  absence  of  express  contract  mutually  concluded 
to  that  effect  between  the  parties,  if  the  freighter  relies  upon  a 
stipulation  which  the  law  will  imply,  e,g.,  as  to  reasonable 
time,  by  way  of  plea  to  an  action  for  non-performance,  he 
must  also  allege  loss  of  all  the  benefits  of  the  voyage  by  the 
plaintiff's  delay,*  such  implied  stipulation  by  itself  going  only 
to  damages,  that  may  in  the  result  be  merely  nominal.' 

For  the  same  reason,  it  is  no  answer  to  such  an  action,  that 
some  one  independent  stipulation  in  the  charter-party  has  not 
been  performed  by  the  plaintiff;  e.g.,  to  an  action  for  not 
loading  a  homeward  cargo,  that  the  outward  cargo  never  was 
delivered  to  the  defendant,  the  government  authorities  at  the 
port  of  destination  having,  in  fact,  taken  it ;'  or  to  a  declaration 
for  not  loading  a  return  cargo,  that  freight  was  payable  on  con- 
dition of  the  vessel's  arrival  home,  and  that  she  was  lost  on 
her  way.* 

It  is  not  enough  to  aver  an  illegal  act  on  the  part  of  the 
master  in  prosecuting  the  voyage,  if,  in  undeiiaking  it,  such 
act  was  not  in  contemplation  of  both  parties,  so  as  to  render 
the  adventure  itself  illegal.* 

A  subsequent  event,  though  it  renders  performance  impos- 
sible, is  no  answer  to  an  action  on  a  contract,  that  still  remains 
obligatory  notwithstanding.  "  Where  the  law  creates  a  duty 
or  charge,  and  the  party  is  disabled  to  perform  it  without  any 
act  in  him,  and  hath  no  remedy  over,  there  the  law  will  excuse 
him  ;  but  where  a  party,  by  his  own  contract,  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good  if  he  may, 
notwithstanding  any  accident  by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  his  contract."*  There- 
fore, to  an  action  on  a  charter-party  for  not  loading  a  cargo  of 
guano  at  Ichaboe,  it  is  no  answer  that  in  fact  there  was  no 
guano  there  to  load ;'  or  a  cargo  of  barley  at  Liebau,  that 


*  Freeman  v.  Taylor,  8  Bing.  124  ; 
Clipsham  v.  Vertiio,  5  Q.  B.  265  ;  Tar- 
rabochia  v.  Hickie,  1  H.  &  N.  183 ; 
Wheeler  v,  Bavidge,  9  Excb.  668. 

^  McAndrew  r.  Adams,  1  Bing.  N.  C. 
29. 
■  Storer  v,  Gk)rdon,  3  M.  &  Sel.  308. 

*  Stephens  v.  Price,  3  Dong.  353, 
and  see  other  cases  of  partial  non-per- 


formance on  the  part  of  the  shipowner, 
antc^  p.  460. 

*  Wilson  V.  Foderingham,  1 M.  &  Sel. 
468. 

^  Paradine  v.  Jane,  Alejrn,  26.  See 
Hall  V.  Wright,  29  L.  J.  (Q.  B.)  43,  in 
error. 

7  HiUs  v.  Sughrue,  16  M.  &  W. 
253. 
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exportation  of  such  grain  having  been  prohibited  by  the 
Russian  government,  it  was  no  longer  in  the  defendant's 
power.*  "The  reason  of  this,'*  said  Lord  Kenyon,  citing  from 
Co.  Litt.  209  a  an  illustration  of  the  principle,  "  the  reason  of 
this  is  clear.  If  a  man  undertakes  what  he  cannot  perform,  he 
shall  answer  for  it  to  the  person  with  whom  he  undertakes."' 
In  an  action  upon  a  covenant  for  not  providing  a  return  cargo 
at  Gibraltar,  and  sending  it  alongside  the  plaintiff's  ship,  it 
was  pleaded  that  in  consequence  of  a  pestilence  prevailing 
there  at  the  time,  all  intercourse  with  the  shipping  was  pro- 
hibited by  the  public  authorities,  so  that  the  defendant  was 
prevented  from  supplying  a  cargo ;  but  as  the  contract  was 
neither  dissolved,  nor  the  defendant  excused  from  performing 
it  by  the  events  that  took  place,  he  was  held  answerable  in 
damages  to  the  plaintiff.' 

It  is  otherwise,  however,  if  the  obligation  of  the  contract  is  SubiequentiUe- 
destroyed  by  the  event  which  renders  performance  of  it  impos-  ^CTae."*^"*"* 
sible.  This  happens  by  matter  dehors  the  contract,  when,  in 
consequence  of  a  declaration  of  war,  or  a  legislative  enactment, 
performance  is  not  only  impossible  but  illegal,  the  contract 
being  dissolved  ipso  facto,^  But  this  effect  is  not  operated  by 
a  war,  to  which  both  the  contracting  parties  are  in  the  relation 
of  neutrals,  although  it  may  prevent  performance,  unless  there 
is  an  express  exception  providing  for  such  an  event  in  the 
charter-party.  When,  therefore,  a  charter-party  bound  the 
freighter  to  load  the  plaintiff's  ship  with  a  cargo  of  grain  at 
Ibraila  (restraints  of  princes  and  rulers,  the  dangers  of  the 
seas,  navigation,  fire,  pirates,  and  enemies  during  the  said 
voyage,  always  mutually  excepted),  and  at  the  time  of  the 
ship's  arrival  out,  the  Russians  had  invaded  Wallachia,  and  the 
Russian  general  in  command  at  Ibraila,  with  sufficient  authority 
for  that  purpose,  had  prohibited  all  exportation  of  grain  from 

»  Blight  V.    Page,   2  B.    &  P.    296  Clarke,  8  T.  R.  269. 

note ;   Sjoerds  v.  Luscombe,  16  East,  '  Barker  v.    Hodgson,  3  M.  &  SeL 

201 ;  See  also,  2  Vem.  212  ;  Dig.  19.  2.  267. 

61.  1 ;  Ord.  Rotterdam,  art.  180,  181,  *  The  Hoop,  Comelis,  1  C.  Rob.  Ad. 

182 ;    2  Mag.   102  ;    Cleirac,  Laws  of  196  ;  Potts  v.  BeU,  8  T.  R.  648 ;  Es- 

Oleron,  art.  19,  note  4.  posito  v.  Bowden,  in  error,  27   L.  J. 

»  Blight  V.  Page,  3  B.  &  P.  296  note,  (Q.  B.)  17  ;  Furtado  v,  Rogers,  3  B.  & 

citing  Co.     litt.   209   a;    Hadley  v,  P.  191. 
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mcaniDg  of. 


the  port ;  the  Court  held  this  to  be  one  of  the  events  upon 
which  the  obligation  of  the  contract  was  to  cease.' 

It  was  objected,  however,  in  this  case,  that  the  event  in 
question  occurring  at  Ibraila  had  not  happened  "  during  the 
voyage,"  within  the  meaning  of  the  exception.  The  case  of 
Crow  V.  Falk*  cited  on  that  point,  was  an  action  by  the  ship- 
owner against  the  charterer,  for  not  supplying  a  cargo  within 
a  reasonable  time  after  the  ship  was  ready  at  Liverpool,  where 
she  lay  at  the  time  of  making  the  charter-party,  and  upon 
demurrer  for  want  of  an  averment  negativing  the  usual 
exception  of  "  the  restraint  of  princes,  &c.,  during  the  said 
voyage,"  it  was  held  that  as  the  voyage  had  not  commenced, 
the  exception  was  not  applicable.  Pollock,  C.  B.,  dissented 
from  the  authority  of  that  case,  but  the  rest  of  the  Court,  dis- 
tinguishing the  case  before  them,  held  that  as  the  vessel,  after 
discharging  her  outward  cargo,  was  to  proceed  to  Galatz  or 
Ibraila,  the  voyage  commenced  at  that  time,  and  at  Ibraila 
the  exception  was  therefore  in  force.*  In  a  subsequent  case 
where  the  charter-party,  after  providing  for  lie-days,  and  days 
in  the  nature  of  demurrage  at  the  out-port  of  loading,  stipu- 
lated a  penalty  of  7i.  a  day  against  the  party  causing  delay  "  at 
any  other  period  of  the  voyage ;"  it  was  held  that  this  was 
not  applicable  to  a  delay  occurring  at  the  port  where  the  vessel 
was  at  the  time  of  the  charter-party  being  entered  into,  as  the 
voyage  had  not  then  commenced.* 


During  War. 


The  interference  of  war  with  the  pursuits  of  commerce  on 
the  high  seas,  the  principles  which,  the  nations  have  agreed, 
shall  confine  and  govern  that  interference,  and  the  effect 
thereof  on  the  contract  of  afeeightment  in  view  of  the  mimi- 
cipal  law  of  this  country,  are  questions  reserved  for  consideration 
here,  and  which  we  will  endeavour  to  dispose  of  with  all  pos- 
sible conciseness. 


The  following  authoritative  statement  of  the  principles  of 

'  Bruce  «.  Nicolopulo,  24  L.  J.  (Ex.)  '  Brace  v.  Nicolopulo,  supra. 

321.  *  Valente  v.  Gibb,  28  L.  J.  (C.  P. )  229. 

«  Crow  V.  Falk,  8  Q.  B.  467.  See,  Seegerv.  Duthie,  29 L.  J.  (C.  P.) 258. 
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tlie  Law  of  Nations  on  this  subject  was  drawn  up  by  command  tiw  or  natiohs 
of  the  sovereign  of  this  country,  in  1753,  by  Sir  George  Lee,  wab. 
judge  of  the  Prerogative  Court,  Dr.  Paul,  thd  advocate-general. 
Sir  Dudley  Ryder,  the  attorney-general  (afterwards  Lord  Chief 
Justice  of  the  King's  Bench),  and  Mr.  Murray,  the  solicitor- 
general  (afterwards  Lord  Mansfield  and  Lord  Chief  Justice  of 
the  Kings  Bench),  and  formed  part  of  the  answer  made  by  the 
British  Government  to  a  threat  of  reprisals  on  the  part  of  the 
King  of  Prussia  in  1752,  for  alleged  illegal  capture  of  the 
property  of  Prussian  subjects  on  the  high  seas  by  British 
privateers.^  These  principles  as  here  stated,  though  liable  to 
be  modified  by  treaty  between  particular  powers  (omitting 
always  any  mention  of  the  British  Orders  in  Council  fulmi- 
nated in  retaliation  for  the  Milan  and  Dresden  Decrees  of 
Napoleon  I.),  continued  to  be  regarded  as  tiie  common  law  of 
European  nations  up  to  the  Bussian  war  of  1854,  and  the 
Treaty  of  Paris  of  1856,  when  important  changes  were  solemnly 
stipulated,  adopted,  and  declared  to  be  the  law  thenceforth 
between  the  high  contracting  powers,  and  all  other  powers  that 
should  afterwards  accede  to  the  same. 

This  is  the  celebrated  statement  of  1753  :* 
''  When  two  powers  are  at  war,  they  have  a  right  to  make 
prizes  of  the  ships,  goods,  and  effects  of  each  other  upon  the 
high  seas.  Whatever  is  the  property  of  the  enemy  may  be 
acquired  by  capture  at  sea ;  but  the  property  of  a  friend  cannot 
be  taken,  provided  he  observes  his  neutrality. 


'  His  Prussian  Majesty  liad  caused 
to  be  printed  and  circulated  ^' A  state- 
ment of  the  motives,  founded  upon  the 
universally  received  laws  of  nations, 
which  have  determined  the  king  (of 
Prussia),  upon  the  repeated  instances 
of  his  subjects  trading  by  sea,  to  lay  an 
attachment  upon  the  capital  funds 
which  His  Majesty  had  promised  to 
reimburse  to  the  subjects  of  Great 
Britain  in  virtue  of  the  peace  treaties 
of  Breslau  and  Dresden  ;  and  to  pro- 
care  out  of  the  said  funds,  to  his  said 
smlrjects,  an  indemnity  for  the  losses 
which  they  have  sustained  by  the  depre- 
dations and  violence  of  the  English 


privateers  exercised  by  them  on  the  high 
seas." 

'  The  most  of  this  extract  is  repeated 
by  Sir  William  Scott  (afterwards  Lord 
Stowell)  and  Sir  John  Nicholl,  in  their 
letter  of  1794,  written  by  request,  and 
addressed  to  Mr.  Jay,  the  United 
States  minister  at  St.  James's,  evidently 
for  the  information  of  his  government 
as  to  the  principles  and  procedure  of 
the  Prize  Court  of  this  country.  It  is 
given  in  Story  on  Prize  Courts.  See, 
on  the  same  subject,  the  remarkable 
judgment  delivered  by  Lord  Mansfield, 
in  Lindo  v.  Rodney,  2  Doug.  613,  in 
notis, 

H   R 
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''  Hence  the  law  of  nations  has  established : — 

''  That  the  goods  of  an  enemy  on  board  the  ship  of  a  friend 
may  be  taken.       ^ 

''  That  the  lawful  goods  of  a  friend  on  board  the  ship  of  an 
enemy  ought  to  be  restored. 

''  That  contraband  goods,  going  to  the  enemy,  though  the 
property  of  a  friend,  may  be  taken  as  prize ;  because,  supplying 
the  enemy  with  what  enables  him  better  to  carry  on  the  war,  is 
a  departure  from  neutrality. 

'*By  the  maritime  law  of  nations,  universally  and  imme- 
morially  received,  there  is  an  established  method  of  determi- 
nation, whether  the  capture  be  or  be  not  lawful  prize. 

^'  Before  the  ship  or  goods  can  be  disposed  of  by  the  captor, 
there  must  be  a  regular  judicial  proceeding,  wherein  both 
parties  may  be  heard,  and  condemnation  thereupon  as  prize, 
in  a  court  of  admiralty,  judging  by  the  law  of  nations  and 
treaties. 

''The  proper  and  regular  court  for  these  condemnations  is 
the  court  of  that  state  to  whom  the  captor  belongs. 

'^  The  evidence  to  acquit  or  condemn  with,  or  without,  costs 
or  damages,  must,  in  the  first  instance,  come  merely  froin  tlie 
ship  taken,  viz.,  the  papera  on  board,  and  the  examination  on 
oath  of  the  master  and  other  principal  officers;  for  which 
pui-pose  there  are  officers  of  admiralty  in  all  the  considerable 
sea-ports  of  every  maritime  power  at  war,  to  examine  the 
captains  and  other  principal  officers  of  every  ship,  brought  in 
as  prize,  upon  general  and  impartial  interrogatories.  If  there 
do  not  appear  from  thence  ground  to  condemn,  as  enemy's  pro- 
perty, or  contraband  goods  going  to  the  enemy,  there  must  be 
an  acquittal,  unless  from  the  aforesaid  evidence  the  property 
shall  appear  so  doubtful,  that  it  is  reasonable  to  go  into  further 
proof  thereof. 

"  A  claim  of  ship,  or  goods,  must  be  supported  by  the  oath 
of  somebody,  at  least  as  to  belief. 

"  The  law  of  nations  requires  good  faith : — Therefore  every 
ship  must  be  provided  with  complete  and  genuine  papers ;  and 
the  master,  at  least,  should  be  privy  to  the  truth  of  the  trans- 
action. 

**  To  enforce  these  rules,  if  there  be  false  or  colourable  papers ; 
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if  any  papers  be  thrown  overboard ;  if  the  master  and  officers 
examined  in  preparatorio  grossly  prevaricate ;  if  proper  ship's 
papers  are  not  on  board ;  or  if  the  master  and  crew  cannot  say 
whether  the  ship  or  cargo  be  the  property  of  a  friend  or 
enemy,  the  law  of  nations  allows,  according  to  the  different 
degrees  of  misbehaviour,  or  suspicion,  arising  from  the  fault 
of  the  ship  taken,  and  other  circumstances  of  the  case,  costs  to 
be  paid,  or  not  to  be  received,  by  the  claimant,  in  case  of 
acquittal  and  restitution.  On  the  other  hand,  if  a  seizure  is 
made,  without  probable  cause,  the  captor  is  adjudged  to  pay 
costs  and  damages ;  for  which  purpose  all  privateers  are  obliged 
to  give  security  for  their  good  behaviour ;  and  this  is  referred 
to  and  expressly  stipulated  by  many  treaties/ 

"  Though  from  the  ship's  papers,  and  the  preparatory 
examinations,  the  property  do  not  sufficiently  appear  to  be 
neutral,  the  claimant  is  often  indulged  with  time,  to  send 
over  affidavits  to  supply  that  defect.  If  he  will  not  show  the 
property,  by  sufficient  affidavits,  to  be  neutral,  it  is  presumed 
to  belong  to  the  enemy.  Where  the  property  appears  from 
evidence  not  on  board  the  ship,  the  captor  is  justified  in 
bringing  her  in,  and  excused  paying  costs,  because  he  isno  t 
in  fault ;  or  according  to  the  circumstances  of  the  c(^&,  may  be 
justly  entitled  to  receive  his  costs. 

"  If  the  sentence  of  the  court  of  admiralty  is  thought  to  be 
eiToneous,  there  is  in  every  maritime  country  a  superior  court 
of  review,  consisting  of  the  most  considerable  persons,  to 
which  the  parties  who  think  themselves  aggrieved  may  appeal ; 
and  this  superior  court  judges  by  the  same  rule  which  governs 
the  court  of  admiralty,  viz.,  the  law  of  nations,  and  the 
treaties  subsisting  \sith  that  neutral  power,  whose  subject  is 
a  party  before  them. 

''If  no  appeal  is  offered,  it  is  an  acknowledgment  of  the 
justice  of  the  sentence  by  the  parties  themselves,  and  con- 
clusive. 

■ 

"  This  manner  of  trial  and  adjudication  is  supported,  alluded 
to,  and  enforced  by  many  treaties.* 

'  See  t  Magens,   488  note ;  1  Coll.      Juridica,   187  note  ;    and  Heineccius, 
Jnridica,  186  note.  De  Navibus,  ftc.  c.  2,  §  17  &  18. 

'  See  1  Magens,  489  note ;  1  Coll. 

B  n  2 
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"  In  this  method,  all  captures  at  sea  were  tried  during  the 
last  war  by  Oreat  Britain,  France,  and  Spain,  and  submitted 
to  by  the  neutral  powers*  In  this  method,  by  courts  of 
admiralty  acting  according  to  the  law  of  nations,  and  par- 
ticular treaties,  all  captures  at  sea  have  immemorially  been 
judged  of,  in  every  country  of  Europe.  Any  other  method  of 
trial  would  be  manifestly  unjust,  absurd,  and  impracticable. 

*' Though  the  law  of  nations  be  the  general  rule,  yet  it 
may,  by  mutual  agreement  between  the  two  powers,  be  varied 
or  departed  from ;  and  where  there  is  an  alteration,  or 
exception  introduced  by  pai'ticular  treaties,  that  is  the  law 
between  the  parties  to  the  treaty ;  and  the  law  of  nations 
only  governs  so  far  as  it  is  not  derogated  from  by  the  treaty. 

"  Though,  by  the  law  of  nations,  where  two  powers  are  at 
war,  all  ships  are  liable  to  be  stopped,  and  examined  to  whom 
they  belong,  and  whether  they  are  carrying  contraband  to  the 
enemy;  but  particular  treaties  have  enjoined  a  less  degree  of 
search  on  the  faith  of  producing  solemn  passports,  and  formal 
evidences  of  property,  duly  attested. 

"  Particular  treaties  too  have  inverted  the  rule  of  the  law 
of  nations,  and,  by  agreement,  declared  the  goods  of  a  friend 
on  board  the  ship  of  an  enemy  to  be  prize ;  and  the  goods  of 
an  enemy,  on  board  the  ship  of  a  friend,  to  be  free,  as  appears 
from  the  treaties  already  mentioned  and  many  others.' 

"  So  likewise,  by  particular  treaties,  some  goods  reputed 
contraband  by  the  law  of  nations  are  declared  to  be  free. 

"  If  a  subject  of  the  King  of  Prussia  is  injured  by,  or  has  a 
demand  upon,  any  person  here,  he  ought  to  apply  to  your 
Majesty's  courts  of  justice,  which  are  equally  open  and  indif- 
ferent to  foreigner  or  native ;  so,  vice  versd,  if  a  subject  here  is 
wronged  by  a  person  living  in  the  dominions  of  his  Prussian 
Majesty,  he  ought  to  apply  for  redress  in  the  King  of  Prussia's 
courts  of  justice. 

''  If  the  matter  of  complaint  be  a  capture  at  sea  during  war, 
and  the  question  relative  to  prize,  he  ought  to  apply  to  the 
judicatures  established  to  try  these  questions. 

"The  law  of  nations,  founded  upon  justice,  equity,  con- 

*  Sec  1  Magens,  490  note  ;  1  Coll.  Juridica,  188  note. 
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venience,  and  the  reason  of  the  thing,  and  confirmed  by  long 
usage,  does  not  allow  of  reprisals,  except  in  case  of  violent 
injuries,  directed  or  supported  by  the  State,  and  justice  abso- 
lutely denied  in  re  minime  ditbid  by  all  the  tribunals  and 
afterwards  by  the  prince.* 

"  Where  the  judges  are  left  free,  and  give  sentence  according 
to  their  conscience,  though  it  should  be  erroneous,  that  would 
be  no  ground  for  reprisals.  Upon  doubtful  questions,  different 
men  think  and  judge  differently ;  and  all  a  friend  can  desire, 
is  that  justice  should  be  as  impartially  administered  to  him,  as 
it  is  to  the  subjects  of  that  prince,  in  whose  courts  the  matter 
is  tried." 

A  different  doctrine,  however,  long  had  been  in  favour  with  bow  xoi>tti£t» 
the  government  of  France.     By  the  Ordinance  of  1681  any  kmm  of^*^ 
ship  carrying  enemy's  goods,  any  enemy's  ship  carrying  the  i^^o^^'"^- 
goods  of  a  friend,  were,  both  ship  and  cargo,  lawful  prize  of 
war.*     This   doctrine   she   modified,  to  gain  the  adhesion  of 
other  powers;    first,  in  her  treaty  of  1778  with  the  United 
States;  and  then  by  general  Ordinance  in  1779,  in  favour  of  the 
neutral  powers  of  that  day ;    on  both  occasions  adopting  the 
principle  oifree  ships,  free  goods. 

The  next  year,  in  1780,  appeared  the  famous  declaration  of 
armed  neutrality,  issued  by  Bussia,  and  welcomed  by  almost 
all  the  maritime  powers  of  Europe,  except  this  country,  and 
chiefly  because  they  were  opposed  to  us,  accepting  the  same 
principle  ot  free  ships^frce  goods,  as  the  acknowledged  rule  of 
maritime  warfare  among  the  adherents;  and  from  that  time 
onwards  there  has  been  a  fluctuating  disposition  in  Europe, 
against  the  policy  of  Great  Britain,  to  substitute  this  for  one 
of  the  established  principles  of  the  law  of  nations. 

In  this  state  of  things,  France  and  Great  Britain  becoming 
allies  in  the  war  of  1854  against  Bussia,  mutual  concession  was 
made  by  the  two  powers  on  the  fundamental  rules  of  maritime 
warfare,  this  country  accepting  for  the  occasion  the  principle 
of  free  9hips,free  goods*  and  France  surrendering  her  claim  to 
confiscate  the  property  of  neutrals  found  in  enemies'  ships. 

^  Grotius  de  Jur.  B.  &  Pacis,  Lib.  3,  =  Liv.3,  t.  9,  art.  7—4  Parfess.  385. 

c  2,  I  4,  5.  ^  The   Queen's    Declaration    of  tlid 
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By  the  Treaty  of      It  was  almost  as  of  course  that  this  important  subject  should 

come  under  consideration  with  the  Plenipotentiaries  by  whom 
theTreaty  of  Paris  was  concluded  on  the  30th  of  March,  1856. 
On  the  16th  of  April  following,  the  High  Contracting  Powers, 
Austria,  France,  Great  Britain^  Prussia,  Russia,  Sardinia,  and 
Turkey,  by  their  Plenipotentiaries,    "considering,  that  the 

• 

maritime  law  in  time  of  war  has  long  been  the  subject  of 
deplorable  disputes ;  that  the  uncertainty  of  the  law  and  of  the 
duties  in  such  a  matter  gives  rise  to  differences  of  opinion 
between  neutrals  and  belligerents  which  may  occasion  serious 
difficulties  and  even  conflicts ;  that  it  is  consequently  advan- 
tageous to  establish  a  uniform  doctrine  on  so  important  a 
point ;  and  that  the  Plenipotentiaries  assembled  in  congress  at 
Paris  cannot  better  respond  to  the  intentions  by  which  then* 
Governments  are  animated,  than  by  seeking  to  introduce  into 
international  relations  fixed  principles  in  this  respect,'^ — 
accordingly  stipulated,  and  solemnly  declared — 

"  1.  Privateering  is,  and  remains,  abolished ; 

"  2.  The  neutral  flag  covers  enemy's  goods,  with  the  except 
tion  of  contraband  of  war ;    ' 

*'  3.  Neutral  goods,  with  the  exception  of  contraband  of  war^ 
are  not  liable  to  capture  under  enemy's  flag. 

"  4.  Blockades,  in  order  to  be  binding,  must  be  effective ; 
that  is  to  say,  maintained  by  a  force  sufficient  really  to  prevent 
access  to  the  coast  of  the  enemy. 

"  The  present  Declaration  is  not  and  shall  not  be  binding, 
except  between  those  powers  who  have  acceded,  or  shall 
accede  to  it." 

The  United  States,  whilst  recognising  the  other  principles 
of  this  declaration  as  proper  to  form  the  basis  of  international 
relations  in  time  of  war,  appear  by  the  President's  Message  of 
1854,  to  have  refused  their  assent  to  the  abolition  of  privateer- 
ing, which  they  deem  a  necessary  right  and  constituent  arm  of 
their  national  defence  during  hostilities. 

Thus  modified,  therefore,  these  are  now  the  leading  prin- 

28th  of  March,  1S5L    A  similar  decla-     time  by  the  £mperor  of  the  French, 
fation  was  pahlished  about  the  same 
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ciples  of  the  law  of  nations   as   affecting    the    freedom    of 
commercial  intercourse  during  the  existence  of  war.^ 

What  remains  to  be  said  of  the  interference  of  princes  with  interference  of 

-,  _  _,  M     ri»    »  t  ^.^11       Princes  affecting 

the  due  performance  of  the  contract  of  anreightment  will  be  the  rights  of 
considered  under  the  following  heads,  viz.,  embargo,  declaration  ^*^  ®*' 
of  war,  convoy,  capture,  and  blockade. 

Detention  by  embargo,  being  in  its  nature  merely  a  pre-  ■"babgo. 
cautionary  measure,  which  may  indeed  be  converted  into  an 
act  of  reprisals,  does  not  in  the  meantime  operate  any  dissolu- 
tion of  the  contract,  whether  it  be  the  act  of  a  foreign  govern- 
ment or  of  the  sovereign  to  whom  both  parties  owe  allegiance.' 
Hence  it  has  been  held  that  wages  run  on  throughout  the 
detention,  and  in  the  absence  of  express  provision  to  the 
contrary,  time  freights  must  do  the  same.*  But  where  the 
detention  is  of  a  foreign  ship  by  the  sovereign  of  the  freighter, 
this  act  partakes  so  much  of  the  nature  of  hostility,  that  the 
freighter  may,  by  notice,  determine  the  contract  without 
liability  for  damages  to  the  shipowner  in  consequence;  for 
otherwise  the  freighter  would  sustain  the  evils  which  were 
intended  by  his  own  sovereign  to  fall  upon  foreigners  as  a 
premonitory  caution  that  satisfaction  must  be  rendered.*  And 
therefore  by  the  law  maritime,  where  such  a  ship  had  com- 
menced her  voyage,  but  was  driven  back  to  an  English  port 
and  detained  under  embargo,  the  goods  were  taken  out  and 
forwarded  by  other  conveyances,  and  freight,  even  pro  ratdy 


^  In  fieust,  the  only  change  intro- 
dnced  upon  the  principles  of  the  Letter 
of  1753,  is  made  by  article  2,  declar- 
ing that  free  skips  make  free  goods. 
The  practice  of  privateering  is  but  too 
4i)ce]y  to  be  resumed  by  those  powers 
that  are  driven  to  such  means  to  sup^ 
ply  their  lack  of  naval  armaments. 
Aiod  the  article  relative  to  blockades  is 
no  new  principle,  but  merely  a  histo- 
rical reference  to  the  irregularities  of 
the  great  French  war,  when,  in  the 
spirit  of  the  Milan  and  Dresden  de- 
crees, and  the  British  Orders  in  Coun* 
cil,  blockades  were  proclaimed  as  to 
ports   where    no  ship    of   war   ever 


appeared  to  enforce  them. 

<  Per  Lord  StowelL  The  Boedes 
Lust,  Sybrandts,  6  C.  Rob.  246;  Beale 
V.  Thompson,  4  East,  546,  560,  561  ; 
Hadley  v.  Clarke,  8  T.  R.  259  ;  Pratt 
V.  Cuff,  eoramf  Lord  Eenyon,  at  Guild- 
hall, post,  H.  T.  1798,  cited  in  Thomp- 
son V.  Rowcroft,  4  East,  48 ;  Bei^- 
strom  V.  Mills,  3  Esp.  86 ;  Blight  v. 
Page,  3  B.  &  P.  295  note. 

*  Beale  v.  Thompson,  4  East,  546, 
reversing  Thompson  v.  Beale,  8  B.  & 
P.  291 ;  Bergstrom  v.  Mills,  8  Esp. 
86. 

<  Touteng  v.  Hubbard,  8  B.  &  P. 
291. 
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refused  to  tbe  master,  as  it  was  wholly  the  fault  of  the 
ship  that  the  voyage  was  not  prosecuted  to  a  prosx}erous 
termination/ 

In  an  action  by  the  freighter  against  the  owners  of  the 
ship  Pomona,  for  not  performing  their  contract  in  respect 
of  goods  put  on  board  The  Pomona  at  Liverpool  to  be  con- 
veyed to  Leghorn,  the  danger  of  the  seas  only  excepted, 
the  plaintiff  having  paid  2971,  188.  for  insurance  on  the 
goods,  it  appeared  that  the  ship  sailed  from  Liverpool,  and 
put  into  Falmouth  on  the  30th  of  June,  1796,  to  wait  for 
convoy.  While  she  waited  there  for  that  purpose,  an  em- 
bargo was,  by  Order  in  Council,  dated  27th  July,  1796, 
laid  on  all  ships  bound  to  Leghorn,  being  one  of  the  ports 
then  in  the  possession  of  the  French,  the  embargo  to  continue 
until  further  Order  of  the  board  of  Privy  Council.  On  the 
23rd  of  August  another  Order  in  Council  issued,  allowing 
vessels  in  the  situation  of  The  Pomona  to  return  to  their 
ports  of  lading,  and  land  and  warehouse  their  cargoes  there 
under  certain  regulations.  In  the  month  of  August,  1798,  and 
not  sooner.  The  Pomona  left  Falmouth  without  the  consent  of 
the  plaintiff  and  returned  to  Liverpool,  where,  after  some 
dispute,  the  plaintiff  received  the  goods  without  prejudice  to 
the  question,  whether  under  the  circumstances  the  defendants 
were  excused  for  the  non -performance  of  their  contract.  On 
the  24th  October,  1798,  the  embargo  was  taken  off.  At  the 
trial  of  the  cause  the  plaintiff  obtained  the  verdict  of  a  jury  for 
the  amount  of  the  charges  of  insurance ;  and  afterwards,  upon 
the  right  of  the  plaintiff  to  recover,  the  full  Court  were  of 
opinion,  that  the  embargo  did  not  dissolve  the  contract,  being 
only  a  temporary  restraint,  and  that  the  plaintiff  was  entitled 
to  recover.* 

The  same  effect,  and  no  greater,  is  tacitly  attributed  to 
embargo  by  the  French  law,'  which  expressly  authorises  the 
merchant  to  unlade  the  goods  at  his  own  expense,  if  he  thinks 
fit,  but  upon  condition  of  his  relading  them,  or  indemnifying 

^  The  Werldsboi^ren,    Lagerholm,  See  Laws  of  Oleron,  art  28 — 1  Par- 

4  C.  Rob.  Ad.  17 ;  Isabella  Jacobina,  dess.  842. 

Sovergren,  4  C.  Rob.  Ad.  77.  '  Ord.  liv.  3.  t.  1.  art.  9-4  Pankis. 

'  Hadley  v.    Clarke,  8   T.   R.    2oD.  359  ;  Code  de  Com.  art  278. 
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the  master.  Valin '  and  Pothier,'  however,  are  of  opinion,  that 
if  the  goods  are  of  a  perishable  nature,  and  cannot  be  readily 
i-eplaced  by  others  of  the  like  kind,  the  embargo  will  put  an 
end  to  the  contract.  In  such  a  case,  whatever  the  rule  of  law 
may  be,  the  interest  of  all  parties  will,  in  general,  induce  them 
to  annul  the  contract  upon  reasonable  terms. 

A  declaration  of  war,*  according  to  universal  practice  and  dkolaratios  of 

VTAR. 

opinion,  imports  a  prohibition,  by  the  sovereign  to  his  subjects, 
of  all  commercial  intercourse  and  correspondence  with  the 
inhabitants  of  the  enemy's  country  ;*  and  a  neutral  friend, 
or  a  natural-bom  British  subject,  who  remains  afterwards 
in  that  country,  has  impressed  upon  him  so  much  of  the 
character  of  an  enemy,  that  trading  with  him  is  then  become 
illegal  and  all  property  so  acquired  is  liable  to  confiscation/ 
Lord  Stowell,  in  1799,  reviewing  the  decisions  of  his  pre- 
decessors  under  this  rule,  sums  up  the  effect  of  them  in  these 
words : — "  The  cases  which  I  have  produced  prove  that  the 
role  has  been  rigidly  enforced  where  Acts  of  Parliament  have 
on  different  occasions  been  made  to  relax  the  navigation  law, 
and  other  revenue  acts ;  where  the  government  has  authorised,  Bffect  of. 
under  the  sanction  of  an  Act  of  Parliament,  a  homeward  ti*ade 
from  the  enemy's  possessions,  but  has  not  specifically  permitted 
an  outward  trade  to  the  same,  though  intimately  connected 
with  that  homeward  trade,  and  almost  necessary  to  its  existence; 
that  it  has  been  enforced  where  sti'ong  claims,  not  merely  of 
convenience,  but  almost  of  necessity,  excused  it  on  behalf  of 
the  individual ;  that  it  has  been  enforced  where  cargoes  have 
been  laden  before  the  war,  but  where  the  parties  have  not  used 
aU  possible  diligence  to  coimtermand  the  voyage  after  the  fii'st 


>  1  Valin,  628. 

=  Pothier,  Chaite-Pai-tie,  no.  102. 

*  A  war  between  foreign  countiiea 
most  be  proved,  but  the  courts  take 
judicial  notice  of  a  war  when  this 
rountry  is  engaged  in  it  ;  per  Lord 
Kldon,  Dolder  v.  Lord  Huntingfield, 
11  Yes.  292 ;  Rex  v.  De  Berenger,  8 
M.  k  Sel.  67. 

<  The  Hoop,  Cornelia,  1  C.  Rob. 
Ad.  190  :  Potts  r.  Bell,  8  T.  U.  548 ; 


Esposito  V.  Bowden,  (in  eiTor)  7  E.  & 
B.  763. 

*  Willison  V.  Patteson,  7  Taunt. 
439  ;  The  Bemon,  Dunn,  1  C.  Rob. 
Ad.  101,  104;  The  Indian  Chief, 
Skynner,  3  C.  Rob.  Ad.  12,  22 ; 
O'Mealey  v,  "Wilson,  1  Camp.  482; 
The  Hoop,  Comelis,  supra.  The  Jonge 
Pieter,  Musterdt,  4  C.  Rob.  Ad.  83  ; 
The  Diana,  Kunlvo,  5  C.  l^ob.  CO. 
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notice  of  hostilities ;  and  that  it  has  been  enforced  not  only 
against  the  subjects  of  the  Crown,  but  likewise  against  those 
of  its  allies  in  the  war,  upon  the  supposition  that  the  rule  was 
founded  on  a  strong  and  universal  principle  which  allied  states 
in  war  have  a  right  to  notice  and  apply  mutually  to  each 
other  8  subjects."* 

In  the  case  of  The  St  Philip,  in  1747,  at  the  Cockpit,  Lord 
C.  «r.  Willes  present,  the  Lords  refused  to  give  the  claimants 
liberty  to  prove  that  goods,  which  had  been  captured  and  con- 
demned as  prize,  were  bought  before  the  war,  the  Chief 
Justice  being  clearly  of  opinion  that  the  effects  of  British 
subjects  taken  trading  with  the  enemy  are  good  prize.'  The 
Court  of  Queen's  Bench,  however,  were  of  opinion  that  a 
neutral  ship,  freighted  by  an  English  merchant  before  the  war, 
might  have  been  lawfully  supplied  after  the  declaration  of 
hostilities  with  a  cargo  at  the  enemy's  port  by  factors  on  the 
spot  from  com  either  purchased  before  from  any  one,  or 
acquired  afterwards  from  British  subjects  there,  or  from  allies 
of  the  British  Crown  about  to  leave  the  country.'  But  assuming 
that  such  a  cargo  could  be  shipped  without  payment  of  customs- 
dues  to  the  enemy,  it  is  yet  very  doubtful  whether,  upon 
principle,  this  opinion  can  be  sustained.  The  case  of  The 
St  Philip,  and  of  The  Jvffrouw  Louisa  Margaretha,  do  not 
favoiu:  it ;  and  these  eases  appear  to  have  been  followed  in  at 
least  two  others  before  the  Supreme  Court  of  the  United 
States/    To  this  extent  certainly  the  decisions  both  in  this 


^  Per  Lord  Stowell,  The  Hoop,  Cor- 
nelis,  1  C.  Rob.  Ad.  196. 

=  The  St.  Philip,  1747,  cited  in  Potts 
t^.  Bell,  8  T.  K  648,  556.  See  also  The 
Jnffrouw  Louisa  Margaretha,  1  B.  &  P. 
349  note,  cited  by  Lord  StoweU  in 
The  Hoop,  1  C.  Rob.  Ad.  203. 

'  Esposito  V,  Bowden,  24  L.  J. 
(Q.  B.)  210  ;  4  E.  A  B.  963,  S.  C.  ; 
the  point  is  noticed  in  the  judgment  of 
the  Ex.  Ch.,  but  the  decision,  revers- 
ing the  judgment  below,  proceeded  on 
another  ground,  which  is  noticed  below, 
7  E.  &  B.  763 ;  27  L.  J.  (Q.  B.)  17, 
S.  C.  in  error. 

^  The  St.  Lawrence,  8  Cranch.  434; 
9  id.  120,  a  C.  ;  1  Gall,  467,  S.  C. 


The  following  case  is  cited  by  Mr. 
Wheaton  with  approval.  A  citizen  of 
the  United  States  had  purchased  a 
quantity  of  goods  within  the  British 
territory,  a  long  time  previous  to  the 
declaration  of  hostilities,  and  had  depo- 
sited  them  on  an  island  near  the  fron* 
tier ;  upon  the  breaking  out  of  hostili- 
ties, his  agents  had  hired  a  vessel  to 
proceed  to  the  place  of  deposit  and 
bring  away  the  goods ;  on  her  return 
she  was  captured,  and,  with  the  cargo, 
condemned  as  prize  of  war.  The  Su- 
preme Court  conclude  an  elaborate 
judgment  respecting  the  cai^  with 
these  words  :  "\^Tiether,  in  the  break- 
ing out  of  war,  a  citizen  has  a  right  to 
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country  and  America  are  clear,  that  the  removal  of  a  -subject 
and  his  effects  from  the  enemy's  country  must  be  set  about 
without  delay,  and  accomplished  with  expedition.* 

All  contracts  made  thereafter  by  a  British  subject  with  an 
inhabitant  of  the  enemy's  country,  notwithstanding  he  is  a 
natural -bom  British  subject,  are  illegal;*  all  claims  accrued 
due  before,  and  not  paid  to  such  inhabitants,  are  suspended 
till  the  cessation  of  hostilities ;'  and  all  executory  contracts 
with  such  alien  enemy,  or  with  a  neutral,  if  they  cannot  be  per- 
formed by  a  British  subject  except  in  the  way  of  commercial 
intercourse  with  the  enemy,  are  dissolved,  ipso  facto,  by  the 
declaration  of  war,  operating  to  that  purpose  with  a  force 
equivalent  to  that  of  an  Act  of  Parliament/    Therefore,  a 
contract  by  charter-party,  on  the  part  of  a  British  merchant 
with  a  Neapolitan  shipowner,  to  load  his  vessel  with  a  cargo 
of  grain  at  Odessa,  being  a  Bussian  port,  was  dissolved  by  the 
declaration  of  war  against  Russia  by  Great  Britain  before  the 
ship  arrived  at  the  port  of  loading ;  and  to  an  action  for  non- 
performance, this  was  held  a  good  defence  for  the  merchant.* 
For  this  reason  partnership  with  a  foreigner  is  dissolved  by 
the  same  event  that  makes  him  an  alien  enemv,* 


h$move  to  his  own  country,  with  his 
property  or  not,  the  claimant  certainly 
bad  not  a  right  to  leave  his  own  conn* 
tiy  for  the  purpose  of  hringing  home 
his  property  from  an  eneray*s  coun- 
try;" The  Rapid,  8  Cranch's  Rep.  165; 
Wheaton,  International  Jjaw,  387. 

*  See  The  Ocean,  Harmsen,  6  C.  Rob. 
91 ;  The  Dree  Gebroeders,  Yandyk,  4 
C.  Rob.  234  ;  The  Vrow  Anna  Catha- 
rina,  Mahts,  5  C.  Rob.  Ad.  l61  ;  The 
Venus,  8  Cranch,  Rep.  277;  The 
Mary  and  Susan,  1  Wheaton,  Rep.  54. 
It  i^pears  to  have  been  held  in  the 
United  States,  in'a  case  arising  out  of 
the  Mexican  war,  that  a  neutral,  pre- 
viously  domiciled  in  a  belligerent  coun- 
try, might  carry  his  property  with  him 
on  quitting  at  the  commencement  of  the 
war;  U.  S.  v.  Guillem,  11  Howard,  60. 

»  WilUton  V,  Patteson,  7  Taunt.  489. 

*  Brandon  v,  Nesbitt,  6  T.  R.  23  ; 
Alcenios  v.  Nygren,  4  £.  &  B.  217 ; 


but  this  plea  of  alien  enemy  is  not 
favoured  by  our  courts,  Shepeleri;.  Du- 
rant,  23  L.' J.  (C.  P.)  140.  See  Fur- 
tado  v.  Rodgers,  8  6.  &  P.  191 ;  Ex 
parte  Boussmaker,  18  Ves.  71 ;  The 
Neustra  Senora  de  los  Dolores,  £dw. 
60. 

*  Esiwsito  V,  Bowden,  (in  error)  7  E. 
&  B.  763 ;  Furtado  v.  Rodgers,  8  B.  & 
P.  191,  19S;  per  Lord  Ellenborough, 
Barker  r.  Hodgson,  3  M.  &  Sel.  267, 
270.  Therefore  a  British  underwriter 
is  not  liable  on  a  policy  upon  enemy's 
goods,  Furtado  v.  Rodgers,  supra.  But 
see  the  judgment  of  Martin,  B.,  Cle« 
montson  v.  Blessig,  11  £xch.  185, 141 ; 
and  see  a  learned  note  by  the  reporters 
appended  to  that  case,  11  £xch.  141* 

*  Esposito  V.  Bowden,  7  £.  ft  B* 
768  ;  27  L.  J.  (Q.  B.)  17,  S.  C.  in  error, 
reversing  the  judgment  below,  4  £.  & 
B.  968,  24  L.  J.  (Q.  B.)  210,  S,  C. 

^  Gritfwoldi;.  Waddington,  15  Johns. 


47  « 


DECLARATION    OF   WAK. 


[CUAP.  XI. 


If  all  the  lie-days  are  not  expired  when  the  declaration  of  war 
becomes  known  at  the  port  of  loading,  although  the  freighter, 
or  his  factor,  may  have  refused  till  then  to  supply  a  cargo, 
this  is  no  ground  of  action  by  the  shipowner  for  non- 
performance, unless  before  dissolution  of  the  contract,  the 
conduct  of  the  other  amounted  to  a  dispensing  with  all  further 
attendance  of  the  ship,  and  an  intimation  on  his  own  part  that 
he  would  not  perform  his  promise.* 

These  effects,  however,  are  not  operated  by  the  mere 
existence  of  a  war  in  the  country  where  the  contract  is  to 
be  performed,  if  the  parties  to  the  contract  are  neutrals  to  the 
war ;  nor  would  it  be  a  defence  for  either  of  them  to  an  action 
for  non-performance,  that  he  expected  daily  a  declaration  of 
hostilities  against  his  own  country  by  the  sovereign  power  of 
that  country  where  he  was  to  perform  his  conti*act.  A  British 
merchant  bound  himself  to  load  a  British  ship  at  Odessa,  or 
else  to  supply  a  cargo  at  Constantinople,  in  case  of  the 
existence  of  war  at  the  time  of  the  ship's  arrival  there ;  and 
a  war  did  exist  when  she  reached  Constantinople,  but  the 
merchant  supplied  no  cargo  there,  yet  the  shipowner  did  not 
succeed  in  his  action  for  non -performance  at  this  port,  because 
the  war  existing  was  between  Bussia  and  Turkey;  whereas, 
the  Court  held,  that  the  parties  had  in  contemplation  such 
a  war  as  would  render  it  unlawful  for  a  British  ship  to  proceed 
to  Odessa.'  And  where  a  British  shipowner  at  St.  Petersburgh 
left  the  port  without  a  full  cargo,  although  there  was  mer* 
chandise  enough  to  fill  the  ship,  because  he  expected  an 
embargo  to  be  laid  on  British  shipping  by  the  Bussian  govern- 
ment, that  would  have  been  no  defence  had  the  merchant 
proceeded  for  damages  in  consequence;'  but  the  merchant  set 


(Amer.)  R«p.  57  ;  16  Johns.  438,  S.  C: 
Scholefield  r.  Eichelberger,  7  Peter's 
(U.  S.),  Rep.  586. 

*  Avery  r.  Bowden,  in  the  case  of 
The  Lebanon,  5  E.  &  B.  714  ;  (in  error) 
7  E.  &  B.  958  ;  Barrick  t'.  Buba,  2  C. 
B.  (N.  S.)  563  ;  Reid  v.  Hoskins,  5  E. 
k  B.  729  ;  6  E.  &  B.  953  (in  error), 
•S.  C. ;  SecuSj  if  there  liad  been  a  con- 
tinuing refusal  to  load  up  to  the  end  of 
the  lie-days,   the  contract  meanwhile 


subsisting,  Ripley  r,  McClurc,  4  Exchi 
345.     See  Hochster  r.  Delatour,  2  £. 

6  B.  678  ;  Cort  v.  The  Ambergate  &r. 
Railway  Co.,  17  Q.  B.  127  ;  Laiixi  r. 
Pirn,  7  M.  &  W.  484. 

8  Aveiy  V.   Bowden,  in  the  case  of 
The  RoUa,  6  E.  &  B.  714  ;  (in  error) 

7  E.  &  B.  953. 

■  Per  Lord  EUenborough,  Ritchie  r. 
Atkinson,  10  East,  295,  305,  308. 
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up   complete  performance  of  the  stipulation  as  a  condition 
precedent  to  freight,  and  failed.' 

Declaration  of  war  being  a  prerogative  of  the  Crown,  any 
relaxation  of  the  legal  consequences  attendant  thereon  must 
needs  be  derived  from  the  same  source ;'  but  it  comes  too  late 
to  be  of  use  where  the  contract  is  already  dissolved  by  the 
antecedent  declaration  of  war.' 

These  rules  of  the  law  of  nations  respecting  commercial 
intercourse  between  the  subjects  of  adverse  belligerent  powers, 
are  necessarily  binding  upon  allies  in  the  war,  subject  of  couAe 
to  any  modification  mutually  agreed  on  by  the  sovereign 
authorities,  and  are  properly  vindicated  by  the  sovereign  power 
of  the  one  against  any  acts  in  violation  of  them  done  by  the 
subjects  of  the  other.* 

As  a  necessary  consequence  of  the  administi'ation  of  these  Bfiectof,  on 
rules  of  law,  and  in  the  nature  of  a  corollary  to  them,  it  is  ^^in^rann'fa, 
an  estabhshed  principle,  that  the  national  character  of  pro- 
perty cannot  be  altered  in  transitu.  In  the  ordinary  course  of 
affairs,  valid  sales  of  ships  and  cargoes  at  sea  are  of  familiar 
occurrence.'  In  times  of  war,  however,  all  property  at  sea 
liable  to  confiscation,  owing  to  hostilities  either  continued  or 
broken  out  since  the  time  of  its  dispatch,  would  be  covered  by 
colourable  transfers  in  fraud  of  the  beUigerenfs  rights ;'  and 
therefore  it  is  a  general  rule,  that  transfer  of  the  property' 
without  actual  delivery  of  the  subject  shall  be  insu£Bcient 
under  these  circumstances  to  change  the  rights  and  liabilities 
attaching  thereto.'  It  follows  from  this,  that  if  the  subject  of 
sale  and  transfer  actually  reach  the  hand  of  the  purchaser 
anywhere,  the  transitua  for  this  purpose  is  thereby  determined, 
and  the  ownership  effectually  changed.*  But  courts  of  prize 
investigate  claims  founded  upon  title  of  that  description  with  a 
wakeful  jealousy,  and  even  the  transhipment  of  enemy's  cargo 


>  Ritchie  v.  Atkinson,  10  East,  295. 

-  Clemontson  v,  Blessig,  11    Excb. 

135 ;  Rucker  v.  Anstey,  5  M.  &.  Sel. 


25. 


'  Espoflito  V.  Bowden,  7  E.  &  B.  763. 

*  The  Nayade,  Mertz,  4  C.  Rob.  Ad. 
251;  The  Staadt  Embden,  Jacobs,  1 
C.  Rob.  Ad.  29;  The  Santa  Annn, 
lAirinago,  Edw.  Ad.  180. 


*  Acramanr.  Bates,  29  L.  J.  (Q.  B.)  78. 

•  Tlie  Danckebar  Africaan,  Smit,  1 
0.  Rob.  Ad.  107  ;  The  Negotie  en  Zee- 
vaart,  cited  ibid.  112  ;  The  Herstelder, 
Koe,  1  C.  Rob.  Ad.  114.  * 

7  Judgment  of  the  P.  C.  in  Sorenseu 
V.  The  Queen,  11  Moore,  P.  C.  119, 
146. 

^  Soronsen  r.  The  Queen,  fiupm. 
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ending  in  loss  to  the  enemy,  will  subject  him  to  an  action  for 
tlie  damage  occasioned  thereby  to  the  shipper/ 


CAPTDRE  AS 

pjucx  OP  yrxK. 


Free  Shipe,  free 
Goods. 


Personal  CLarac* 
ter  impressed  on 
the  Property. 


Character  of  the 
Country  im- 
pressed on  tlie 
Prodace  of  it. 


Who  is  Owner, 
Shipper,  or  Con* 
signee. 


In  addition  to  what  has  ukeady  been  said  of  captai*e 
in  this  and  previous  chapters/  a  few  things  remain  which 
it  is  proper  to  mention  here,  as  being  likely  to  prodace 
hostile  interference  with  the  due  performance  of  the  contract 
of  affreightment. 

Enemy's  ships,  we  have  seen,  continue  to  be  lawful  prize ; 
but  by  the  concession  of  1856,  enemj^'s  goods  in  neutral 
bottoms  are  not.  A  very  large  amount  of  property  is  thereby 
withdrawn  from  liability  to  confiscation;  and  investigations 
and  legal  questions  often  of  a  nice  and  difficult  nature  before 
the  prize  tribunals  have  thus  been  obviated.  But  as  neutral 
goods  on  board  of  enemy's  ships  are  not  prize,  questions  and 
investigations  of  a  similar  description,  occasioned  by  the  desire 
of  the  enemy  to  escape  condemnation,  will  still  arise. 

As  a  general  rule,  personal  projjerty  follows  the  rights  of  the 
person.  The  law  of  domicil  on  which  these  rights  may  be 
dependent,  is  liable  to  be  complicated,  if  not  altogether  super- 
seded by  the  presumption  of  the  law  of  nations  against  one 
who  lingers  in  an  enemy's  country,  that  he  is  remorant  and  an 
enemy.  Therefore,  a  ship  purchased  from  an  enemy  by  such 
a  person,  though  claiming  to  be  a  neutral,  is  liable  to  condem- 
nation, unless  his  presence  in  the  enemy's  country  be  satis- 
factorily explained.' 

But  altogether,  irrespective  of  the  rights  of  the  person  who 
is  owner,  property  which  is  the  produce  of  the  hostile  soil  takes 
character  from  the  country,  and  becomes  liable  to  confiscation 
notwithstanding  it  was  cropped  from  the  plantation  of  a  neutral, 
and  shipped  before  the  outbreak  of  hostilities.* 

As  to  the  person  who  is  the  owner,  that  is  a  question  on  the 
threshold  of  the  inquiry  as  to  ship  or  cargo. 

With  regard  to  the  ship,  the  colours  and  pass  that  she  sails 


1  LiUy  V.  Ewer,  1  Doug.  72  ;  Jeffrey 
V.  I^gendra,  Garth.  216  ;  3  Lev.  820. 
Even  if  recaptured,  there  is  the  burden 
of  telvage,  The  Wight,  Forde,  6  C. 
Rob.  Ad.  816. 

2  Ante,  pp.  16,  418,  474-478. 


■  The  Bemon,  Dunn,  1  G.  Rob. 
Ad.  104. 

*  The  Vrow  Anna  Gatharina,  Mahts, 
5  G.  Rob.  Ad.  167  ;  The  Phoenix,  Wilde- 
boer,  6  C.  Rob.  Ad.  21 ;  The  Dree 
Gcbroeders,  Vandyk,  4  G.  Rob.  Ad.  286. 
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under  are  conclusive  against  her,^  but  not  for  her.*  And  if  she 
is  not  properly  documented,  exhibiting  no  bill  of  sale,  although 
a  pretended  purchase,  but  originally  an  enemy^s  ship/  or  if 
there  has  been  a  spoliation  of  papers,  and  other  signs  of  bad 
faith ;  *  these  are  grounds  of  unfavourable  presumption,  the 
effect  of  which  is  not  to  be  avoided,  except  by  clear  and 
satisiactory  evidence  to  the  contrary. 

As  to  the  cargo,  even  before  the  civil  tribunals,  it  is  often  a 
question,  whether  the  goods  after  shipment,  are  at  the  risk  of 
the  consignor  or  the  consignee.  In  the  prize  courts  it  is  a 
general  rule,  that  capture  of  goods  shipped  to  an  enemy,  being 
equivalent  in  view  of  the  law  of  nations  to  delivery,  vests  the 
property  in  the  captors,*  unless  it  appear  that  by  an  established 
custom  of  the  trade,*  or  by  a  bond  fide  contract  not  made  in 
contemplation  of  war,'  the  goods  remain  at  the  risk  of  the 
shipper. 

On  the  contrary,  when  the  shipment  is  by  an  enemy,  it  is  a 
settled  principle  of  prize  law,  that  in  order  to  constitute  an 
effectual  transfer  of  the  property,  there  must  be  either  an  order 
for  the  goods,  or  an  acceptance  of  them  by  the  consignee,  prior 
to  the  capture.'  Condemnation,  therefore,  followed  the  capture 
of  specie  consigned  by  an  enemy  shipper  for  the  purpose  of 
answering  the  drafts  of  his  correspondent  in  a  neutral  country, 
there  being  no  document  to  show  that  the  money  was  out  of 
the  consignor's  control.'  So  under  a  similar  absence  of  docu- 
ments with  regard  to  goods  shipped  "  for  neutral  account ;  **  *' 
d  fortiori fYihere  the  shipper's  letter  directed  his  agent  to  retain 


*  The  Yrow  Elisabeth,  Probst,  5  C. 
Rob.  Ad.  2  note ;  The  Vigilantia,  Ger- 
ritz,  1  C.  Rob.  Ad.  18;  The  Goede 
Hoop,  Van  Thuysen,  2  Acton,  82. 

'  The  Fortnna,  Verissimo,  1  Dods. 
87  ;  The  Success,  Smith,  1  id,  180. 

'  Per  Lord  Stowell,  The  Copenhagen, 
Mening,  1  0.  Rob.  Ad.  289  ;  The  Sis- 
ters, 5  id.  155 ;  The  America,  Sher- 
borne, 8  C.  Rob.  Ad.  86. 

*  The  Rising  Sun,  WUkie,  2  C.  Rob. 
Ad.  108 ;  The  America,  Sherborne, 
mpra;  the  Atlas,  Eimbell,  8  C.  Rol^.  804 
nnd  note ;  The  Margaret,  Heard,  1  Ac- 
ton, Ad.  883  ;   The  Santissima  Cora^ao 


De  Maria,  Cameiro,  2  Acton,  Ad.  91. 

»  Per  Lord  Stowell,  The  Packet  De 
Bilboa,  Depucheta,  2  C.  Rob.  Ad.  188 ; 
The  Neptunus,  Bachman,  6  C.  Rob. 
Ad.  408,  400;  The  Anna  Catharina, 
Wupper,  4  id.  111. 

•  Per  Lord  Stowell,  The  Packet  De 
Bilboa,  Depucheta,  supra. 

7  The  Anna  Catharina,  supra. 

•  The  Cousine  Marianne,  Deboer, 
Edw.  Ad.  846,  847. 

•  The  Josephine,  Fish,  4  C.  Rob. 
Ad.  25. 

^  The  Jonge  Pieter,  Musterdt,  4  C. 
Rob.  Ad.  79. 
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the  goods  till  paid  for,  or  security  ^ren,  by  the  consignee, 
or  where  the  bill  of  lading  before  sailing  was  altered  and 
made  "  to  the  order  of  the  shippers." '  Even  the  delivery  of 
the  bills  of  lading  has  been  held  not  to  be  sufficient  of  itself 
to  prove  an  effectual  transfer  of  the  property.* 
Rigbt  of  Search.  From  all  this  it  is  obvious  that  notwithstanding  the  conces- 
sion of  1856  in  favour  of  the  neutral  flag  as  a  protection  to  the 
goods  of  an  enemy,  the  ship  is  still  liable  to  the  belligerent 
right  of  visitation  and  search ;  for  non  constat  but  she  is 
sailing  under  false  colours,  or  carries  contraband  of  war,  or 
intends  committing  a  breach  of  blockade.'  Resistance,  there- 
fore, to  the  exercise  of  that  right  by  any  lawfully  authorised 
ship  of  the  belligerent  power^  entails  condemnation  on  the 
neutral  vessel  if  it  be  shown  that  she  had  reasonable  grounds 
to  be  satisfied  of  the  existence  of  a  war.*  And  although  an 
evasion  of  the  right,'  or  a  slight  hesitation  about  resisting  it,* 
has  not,  in  practice,  been  held  so  penal ;  yet  a  clear  intention 
on  the  part  of  a  neutral  to  resist,  evinced  by  sailing  under 
positive  instructions  from  his  own  government,  delivered  to 
and  accepted  by  him,  to  prevent,  by  force,  if  necessary,  all 
inquiry  and  search,  amounts,  in  view  of  the  law  of  nations,  to 
a  complete  act  of  hostility ;  and  abandonment  of  the  intention 
after  that  is  a  defence  that  cannot  be  set  up.' 

The  carrying  of  goods  which  are  contraband  of  war  to  an 
enemy's  port  is  a  deviation  from  neutral  conduct,  and  an 
offence  which  is  visited  by  the  law  of  nations  with  conse- 
quences that  vary  according  to  the  circumstances  of  the  case. 
Offence,  how  oon-       This  offence  is  consummated  the  moment  that  the  vessel 
parged.  ^^^^  the  port  of  loading.*    Usually  it  is  purged  with  the 


Oontraband  of 
War. 


>  The  Aurora,  Lindberg,  4  C.  Rob. 
Ad.  219. 

«  The  Mariaima,  Posadilla,  6  C.  Rob. 
Ad.  24. 

»  Per  Lord  Stowell,  The  Maria,  Paul- 
sen, 1  C.  Rob.  Ad.  840;  Le  Louis, 
Forest,  2  Dods.  Ad.  244;  Bynkers- 
hoek,  Quaest  Jur.  Pub.  lib.  1,  c.  14  ; 
Vattel,  Law  of  Nations,  bk.  8,  c.  7, 
§114;  Wheaton,  International  Law, 
588. 

*  The  St.   Juan  Baptista,    and  La 


Purissima  Concepcion,  5  C.  Rob.  Ad. 
38  ;  The  Maria,  Paulsen,  1  C.  Rob.  Ad. 
360  ;  The  Topaz,  Nicoll,  2  Acton,  20. 

»  Per  Lord    StoweU,   The  Mentor, 
Williams,  £dw.  207,  209. 

•  Per    Lord    Stowell,    The    Maria, 
Paulsen,  1  C.  Rob.  Ad.  360,  375. 

7  md.  The  Elsabe,  Maas,  4  C.  Rob. 
Ad.  408. 

*  The  Imina  Bauman,  Vroom,  3  C. 
Rob.  Ad.  167,  1G8. 
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deposit  of  the  goods,  although  that  be  in  the  enemy's  port.^ 
It  is,  therefore,  only  during  the  prosecution  of  the  voyage  with 
contraband  on  board  that  the  vessel  and  her  cargo  are  amenable 
to  the  law  of  nations.'  The  consequences  of  her  capture  under 
these  circumstances  would  be,  in  an  ordinary  case,  the  confisca- 
tion of  the  contraband  articles,  and  of  all  property  on  board 
belonging  to  the  same  person,  even  to  the  share  that  he  might 
have  in  the  ship  herself.'  The  vessel,  so  far  as  she  does  not 
belong  to  the  owner  of  the  contraband  cargo,  suffers  the  loss  of 
fireight  for  the  confiscated  property  and  her  expenses;  but 
beyond  that  the  ship  and  rest  of  the  cargo  are  not  liable  to 
loss.* 

But  when  this  misconduct  of  the  neutral  is  connected  with 
malignant  and  aggravating  circumstances,  as  where  the  cargo 
is  shipped  with  a  false  destination,  and  the  vessel  proceeds 
with  false  papers  on  board,  both  ship  and  cargo  are  Uable  to 
confiscation  on  the  homeward  as  well  as  the  outward  voyage, 
notwithstanding  she  may  have  discharged  and  loaded  again 
several  times  in  the  interval  at  intermediate  ports,  and  be  at 
the  time  of  capture  clear  of  contraband  on  board.'^ 

The  list  of  articles  which  are  contraband  of  war  is  by  no  Articles  contra- 
means  fixed  or  definite ;  considerable  changes  have  been  made 
in  it  during  the  last  hundred  years,  and  it  is  always  liable  to 
be  modified  by  treaty  stipulations.*    Generally,  it  may  be  said 
to  comprise  all  warlike  and  all  naval  stores,'  including  hemp,' 


*  The  Frederick  Molke,  Boysen,  1  C. 
Rob.  Ad.  85,  87  ;  The  Immanuel,  £y- 
senbeig,  2  C.  Bob.  Ad.  186,  196  ;  but 
it  is  a  drciunstance  to  affect  her  credit 
on  the  return  voyage  even,  per  Lord 
Stowell,  The  Margaretha  Magdalena, 
Predbom,  2  C.  Bob.  Ad.  138,  140. 

'  The  Imina  Bauman,  Yroom,  8  C. 
Rob.  Ad.  167, 168. 

'  The  Sarah  Christina,  Gorgensen,  1 
C.  Rob.  Ad.  237,  242 ;  The  Neptunus, 
Bachman,  6  C.  Rob.  Ad.  403,  409  ;  The 
Staadt  Embden,  Jacobs,  1  C.  Bob.  Ad. 
29,  80 ;  The  Jonge  Tobias,  Hilken,  1 
0.  Rob.  Ad.  329. 

*  The  Ringende  Jacob,  Krephen,  1 
C.  Rob.  Ad.  90 ;  The  Sarah  Christina, 
Gorgensen,   supra ;    The    Neutralitet, 


Burning,  3  C.  Rob.  Ad.  295  ;  The  Mer- 
curius,  Meincke,  1  C.  Rob.  Ad.  288  ; 
The  Eniannuel,  Soderstrom,  1  id.  296  ; 
The  Staadt  Embden,  Jacobs,  1  C.  Rob. 
Ad.  80. 

'  The  Margaret,  Heard,  1  Acton, 
333  ;  The  Santissima  Oora^ao  De  Maria, 
Camelro,  2  Acton,  91 ;  The  Nancy, 
Enudsen,  3  C.  Rob.  Ad.  122;  The 
Charlotte,  6  C.  Rob.  Ad.  886,  note. 

*  See  Lord  Stowell's  judgment  in 
The  Jonge  Margaretha,  Elausen, 
1  C.  Rob.  Ad.  189. 

'  The  Sarah  and  Bemhardus,  Hay 
and  Mar.  175  ;  The  Margaretha  Magda- 
lena,  Predbom,  2  C.  Rob.  Ad.  141. 

*  The  Evert,  Everts,  4  C.  Rob.  Ad. 
354  ;  unless  it  be  of  an  inferior  qualit}', 
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pitch  and  tar/  timber,'  and  cordage,  sail-cloth,  rosin  and 
tallow,'  and  perhaps  brimstone,^  especially  when  these  are 
suitable  to  the  purposes  of  naval  or  martial  armaments,  and 
destined  for  ports  of  naval  equipment.  Provisions  that  are 
fit  for  ship's  use  and  so  destined  that  the  purpose  is  clear,  may 
be  deemed  to  be  contraband ;  for  in  judging  of  these  and  other 
articles  ancipitis  usus  regard  is  had  to  the  destination  as  an 
indication  of  the  purpose  to  which  they  are  to  be  applied ;  * 
but  it  is  not  improbable  that  some  of  the  distinctions  formerly 
made  upon  this  subject  between  purely  commercial  ports  of 
the  enemy  and  ports  of  warlike  equipment,  are  of  little  service 
now  since  the  introduction  of  railway  communication.*  Courts 
of  prLse  are  disposed  to  take  a  distinction  in  favour  of  the 
neutral  with -regard  to  many  of  these  articles  when  they  are 
the  native  produce  of  his  own  country,  especially  if  they  are 
still  in  an  unmanufactured  state,  and  to  subject  them  not  to 
condemnation,  but  the  right  of  pre-emption  at  the  option  of 
the  government  of  the  captors.' 

This  right  of  pre-emption  has  been  exercised  with  regard  to 
naval  stores  shipped  before  the  notification  of  hostilities,  but 
taken  after.'  If  the  port  of  destination,  however,  has  changed 
character  before  the  capture,  the  contraband  articles  axe 
thereby  discharged  of  the  penalty;'  or  if  the  master  on  hearing 
of  the  blockade  of  the  port  changed  his  destination,  the  cargo 
therewith  changing  character,  the  question  of  contraband 
under  subsequent  capture  does  not  arise.*' 


The  Gute  Gessellschaft  Michael,  Kolt- 
zenberg,  4  «i.  94  ;  but  see  The  ApoUo, 
Bottcher,  4  id.  158. 

>  The  Richmond,  Brattel,  5  C.  Rob. 
Ad.  386;  The  Jonge  Tobias,  Hilken,  1 
0.  Rob.  Ad.  829  ;  The  Twee  Juffrowen, 
Etjes,  4  C.  Rob.  Ad.  248. 

'  TheEndraught,  Bonkins,  1  0.  Rob. 
Ad.  25  ;  TheStaadt  Embden,  Jacobs,  1 
id.  29  ;  The  Charlotte,  Eoltzenberg,  5 
C.  Rob.  Ad.  805. 

'  The  Neptunus,  Lampe,  3  C.  Rob. 
Ad.  108 ;  The  Nostra  Senhora  De  Be- 
gona,  Ybriniga,  5  C.  Rob.  Ad.  97. 

••  The  Ship  Carpenter,  Meyer, 
2  Acton,  11. 

*  Per  Lord  Stowell,  the  Jonge  Mar- 


garetha,  Klansen,  1 C.  Rob.  Ad.  189, 198; 
The  Zelden  Rust,  Rozenna,  1  C.  Rob. 
Ad.  98 ;  The  Fran  Maxgaretha,  Straer, 
6  id.  92.  The  Edward,  Bartlett,  4  id.  68. 

'  See  the  Nostra  Senhora  De  Begona, 
supra;  The  Neptunns,  Lampe,  supra; 
The  Ship  Carpenter,  Meyer,  supra. 

7  The  Maria,  Paulsen,  1  C.  Rob.  Ad. 
340,  372;  The  Sarah  Christina,  6or- 
gensen«  1  id.  237,  241 ;  The  Christina 
Maria,  Eehnrock,  4  C.  Rob.  Ad.  166. 

^  The  Maria  Magdalena,  Hay  and 
Mar.  247,  250. 

>  The  Trende  Sastre,  Missen,  6  C. 
Rob.  Ad.  887  note. 

1^  The  Imina  Bauman,  Yroom,  S  C. 
Rob.  Ad.  167. 
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The  conveyance  of  military  forces,  or  of  public  despatches  Conyeyanoe  of 

,       .  .  /«.  .  X  •  •        1       xi-  Military  Forces. 

to  the  enemy,  is  an  offence  so  noxious,  as  to  involve  the  con- 
demnation of  the  ship.*  It  matters  not  whether  the  forces  be 
few  or  many.*  The  importance  of  the  particular  papers  is 
immaterial,  provided  they  be  official  communications  from 
official  persons  on  the  public  affairs  of  the  hostile  government.* 
Despatches,  however,  between  such  a  government  and  their 
minister  or  consul  in  a  neutral  country  for  the  purposes  of 
amity  and  peace,  are  protected  by  the  law  of  nations ;  *  but  if 
they  are  really  of  a  hostile  and  illegal  nature,  it  is  not  in  the 
power  of  their  own  or  any  neutral  minister  to  sanction  them  or 
protect  their  conveyance.*  Both  ship  and  cargo  are  involved 
in  the  consequences,  if  they  belong  to  the  same  owner  and  he 
be  privy  to  the  carriage  of  such  despatches ;  but  if  the  cargo 
belongs  to  a  different  person,  and  he  is  ignorant  of  the  offence 
it  is  not  liable  to  be  condemned.* 

As  a  general  rule  in  cases  of  capture  for  conveying  contra-  ConTeyanoe  of 
band  cargo  or  enemy's  despatches,  it  is  not  open  to  the  master 
to  aver  ignorance  by  way  of  defence.  Thus,  where  sail-cloth 
described  as  linen,  which  the  master  was  not  to  open,  was 
condemned  as  contraband,  the  master  lost  his  freight  notwith- 
standing, and  incurred  delay  and  expenses  besides.'  And  if  it 
be  enemy's  despatches  that  are  found  on  board,  confiscation  of 
the  ship  at  least  follows,  although  imposition  has  been  practised 
on  the  master,*  unless  it  appear  that  there  was  no  want  of 
vigilant  caution  on  his  own  part,  or  that  of  his  owners.* 

"  It  must  be  understood,"  said  Lord  Stowell,  "  that  where  a 
party  from  want  of  proper  caution,  suffers  despatches  to  be 
conveyed  on  board  his  vessel,  the  plea  of  ignorance  will  not 


>  The  Friendship,  Collard,  6  C.  Rob. 
Ad.  420;  The  Caroline,  Doali,  6  C. 
Rob.  Ad.  461,  465;  The  Atalanta, 
Klein,  6  id.  440,  454,  455. 

'  The  Orozembo,  Brewster,  6  C.  Rob. 
Ad.  430  ;  The  Hope,  Jones,  6  id,  463,  n. 

*  So  defined  by  Lord  Stowell  in  The 
Caroline,  Doali,  6  C.  Rob,  Ad.  461, 
465 ;  The  Atalanta,  Klein,  6  id.  440, 
455;  The  Sally,  cited  Und.  456 ;  The 
Susan,  6  id.  462  note. 

<  The  Caroline,  6  C.  Rob.  Ad.  461 ; 


The  Madison,  Frost,  Edw.  .224. 

»  Per  Lord  Stowell,  The  Madison, 
Frost,  Edw.  224,  226. 

•  The  Atalanta,  Klein,  6  C.  Rob.  Ad. 
440 ;  The  Constantia,  Holbeck,  6  id. 
461  n. ;  The  Susan,  Und.  462  n.  ;  The 
Hope,  Jones,  ibid.  463^n. 

'  The  Oster  Risoer,  Juigensen,  4  C. 
Rob.  Ad.  199. 

»  The  Susan,  6  C.  Rob.  Ad.  462  n.  ; 
The  Hope,  Jones,  6  id.  463  n. 

•  The  Rapid,  Fleming,  Edw.  228. 
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avail  hixD.  His  caution  must  be  proportioned  to  the  circum- 
stances under  which  such  papers  are  received.  If  he  is  taking 
his  departure  from  a  hostile  port  in  a  hostile  country,  and  still 
more,  if  the  letters  which  are  brought  to  him  are  addressed  to 
persons  resident  in  a  hostile  country,  he  is  called  upon  to 
exercise  the  utmost  jealousy  with  regard  to  what  papers  he 
takes  on  board. 

*'  On  the  other  hand  it  is  to  be  observed,  that  where  the  com* 
mencement  of  the  voyage  is  in  a  neutral  country,  and  it  is  to 
terminate  at  a  neutral  port,  or,  as  in  this  instance,  at  a  port  to 
which,  though  not  neutral,  an  open  trade  is  allowed,  in  such  a 
case  there  is  less  to  excite  his  vigilance,  and  therefore  it  may 
be  proper  to  make  some  allowance  for  any  imposition  which 
may  be  practised  upon  him.  But  when  a  neutral  master 
receives  papers  on  board  in  a  hostile  port,  he  receives  them  at 
his  own  hazard,  and  cannot  be  heard  to  aver  his  ignorance  of 
a  fact  which,  by  due  inquiry,  he  might  have  made  himself 
acquainted  with. 

*'  The  party  in  the  present  case  has  the  benefit  of  the  favour* 
able  distinction ;  these  papers,  with  some  others,  were  put  on 
board  in  an  envelope,  addressed  to  a  person  at  Tonningen, 
who  was  instructed  to  forward  them  to  Holland,  but  of  this 
the  master  swears  he  knew  nothing  .  .  .  Though  mischievous 
in  their  own  nature,  they  proceed  from  a  person  who  is  not 
clothed  with  any  public  official  character.  They  came  to  the 
hands  of  this  American  master  among  a  variety  of  other  letters 
from  private  persons;  they  were  concealed  in  an  envelope, 
addressed  to  a  private  person,  and  were  taken  on  board  in  a 
neutral  country  ...  It  is  not,  therefore,  a  case  in  which  the 
property  is  to  be  confiscated,  although  in  this,  as  in  every 
other  instance  in  which  the  enemy's  despatches  are  found  on 
board  a  vessel,  he  has  justiy  subjected  himself  to  all  the 
inconveniences  of  seizure,  and  detention,  and  to  all  the 
expenses  of  those  judicial  inquiries  which  they  have 
occasioned."  * 

BT  B1.00K1DB.  Blockadc  being  a  hostile    operation,  established  for   the 

purpose  of  preventing  commercial  intercourse  by  sea  with  such 

'  Per  Lord  Stowell,  in  The  Rapid,  Fleming,  £dw.  228,  229,  281. 
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ports  or  coasts  of  the  enemy  as  are  comprehended  thereby, 
must  be  maintained  by  an  effective  force,  indifferently,  in 
respect  of  all,  in  order  to  be  binding  on  any.* 

It  is  a  principle  of  the  law  of  nations,  that  there  is  no  CondltioiiB  of 
blockade  where  there  is  not  a  sufficient  force  to  prevent  access  to  ^  * 
the  enemy's  coast,  any  decree  or  notification  of  the  belligerent 
power  to  the  contrary  notwithstanding ;  *  but  if  once  legally 
constituted,  it  is  not  ended  by  a  merely  accidental  interruption, 
such  as  might  occur  under  a  change  of  wind ;  *  and  neutrals  in 
that  case  are  bound  in  law  to  presume  that  there  is  no  discon- 
tinuance, at  the  peril  of  being  regarded  as  violators  of  the 
blockade  for  any  attempt  to  take  advantage  of  the  occurrence.^ 
But  if  the  absence  of  the  blockading  force  is  due  to  the 
presence  of  a  superior  force  of  the  enemy,  that  is  a  total 
defeasance  of  the  blockade  and  its  operations.* 

Strict  impartiality  in  the  enforcement  of  the  blockade 
against  the  merchantmen  of  all  nations  is  a  condition  of  its 
legal  validity.*  And  this  may  be  successfully  impeached,  if 
either  through  the  remiss  conduct  of  the  blockading  force 
neutral  vessels  have  been  admitted  to  the  advantages  of 
commercial  intercourse,'  or  these  advantages  have  been 
secured  for  its  own  subjects  by  the  blockading  power  with  the 
design  thereby  of  acquiring  a  commercial  monopoly."  For 
this  reason  a  relaxation  in  favour  of  the  enemy  up  to  a  later 


»  The  Vronw  Judith,  Volkerte,  1  C. 
Rob.  151. 

'  The  Frederick  Molke,  Boysen,  1  C. 
Rob.  Ad.  85, 86 ;  The  Mercurius,  Geides, 
1  id.  81,  82  ;  The  Arthur,  Rathbone,  1 
Dods.  Ad.  423  ;  the  Declaration  of 
the  Powers  assembled  in  Congress  at 
Paris,  in  1856,  ante^  p.  470 ;  the 
conrention  between  Great  Britain  and 
Russia,  of  1801,  art.  3,  sec.  4  ;  cited 
Wheaton*8  Intern.  Law,  577.  This 
always  has  been  the  well-established 
principle  of  the  lawof  nations,  butNapo- 
leon  I.,  by  his  Berlin  decree  of  21st  Nov. 

1806,  and  his  Milan  decree  of  17  Dec. 

1807,  declaring  the  British  islands  and 
the  British  colonies  in  a  state  of  blockade, 
provoked  retaliatory  measures  of  a  simi- 
lar nature  against  France  in  the  British 
Orders  in  Ck>uncil,  and  occasioned  Lord 


Stowell  infinite  difficulty  in  reconci- 
ling the  enforcement  of  the  Orders  in 
Council  with  the  familiar  principles  of 
the  court  in  respect  of  blockade.  See 
The  Fox  and  others,  £dw.  Ad.  311. 

»  The  Columbia,  Weeks,  1  C.  Rob. 
Ad.  156  ;  The  'Frederick  Molke,  Boy- 
sen,  1  id.  85,  87. 

<  The  Hoffnung,  Schmidt,  6  C.  Rob. 
Ad.  112,  116  ;  The  Triheten,  Wallen,  6 
C.  Rob.  Ad.  65. 

»  IM, 

«  The  RoUa,  Coffin,  6  C.  Rob.  Ad. 
872.  See  the  judgment  in  the  Ostsee, 
Yoss,  Spinks,  174. 

7  The  Rolla,  Coffin,  6  C.  Rob.  Ad. 
874  ;  but  see  The  Juffrow  Maria 
Schroeder,  Greenwold,  3  C.  Rob. 
Ad.  147. 

«  The  Fox,  Edw.  811,  820. 
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day  than  that  on  which  the  blockade  was  constituted,  is  held 
to  extend  to  nentrals  also,  though  not  mentioned  in  the  pro- 
clamation ;  because  the  subjects  of  the  belligerent  power  might 
lawfully  themselves  have  used  it.*  Lord  Stowell,  however, 
held  that  a  blockade  is  not  vitiated  by  the  granting  of  licences 
to  individual  ships,  notwithstanding  these  were  then  known  to 
have  become  numerous ; '  and  on  the  grounds  of  humanity  and 
over-ruling  necessity,  where  human  life  is  in  danger,  or  loss  of 
the  ship  by  perils  of  the  sea  is  imminent,  there  always  has 
been  in  such  cases  a  relaxation  of  the  strict  law  of  blockade.' 

Notification  of  the  fact  to  neutral  governments  is  not  neces- 
sary to  the  legal  constitution  of  a  blockade ;  *  but  when  that 
accompanies  the  fact,  it  is  attended  with  consequences  of  great 
importance  to  the  shipping  of  these  governments,  both  as 
concerns  the  institution  and  the  raising  of  the  blockade.  In 
the  absence  of  notification  of  the  commencement,  there  is  an 
end  of  the  blockade  immediately  that  the  fact  ceases  other- 
wise than  by  accident  or  shifting  of  the  wind ;  but  a  blockade 
which  is  accompanied  with  public  notification  to  neutral 
governments,  is  primd  facie  presumed  to  exist  until  it  is 
repealed  by  similar  means.*  Such  notification  to  a  government 
is,  in  law,  notice  to  every  subject  thereof  in  a  condition  to 
profit  by  it,  and  conclusive  against  him  notwithstanding  his 
personal  ignorance;*  the  effect  of  which  is,  that  the  offence 
of  violating  the  blockade  is  committed  the  moment  that  he 
begins  his  voyage  with  the  intention  of  entering  the  blockaded 
port.' 

With  respect  to  a  charge  of  violating  blockade,  three  things. 
Lord  Stowell  said,  must  be  proved : — First,  the  existence  of 


'  Korthcote  «.  Douglas,  in  the  case 
of  The  Franciaka,  10  Moore,  P.  C.  87  ; 
below,  ISpinks,  111 ;  S.  P.  in  The.Steen 
Bille,  1  Sp.  161  ;  The  Union,  ib'  164  ; 
The  Jeanne  Marie,  ib,  167  ;  The  Nor- 
nen,  ib,  171. 

2  The  Fox,  Edw.  Ad.  811,  320. 

5  The  Holla,  Coffin,  6  C.  Rob.  Ad, 
372,  874  ;  The  Eose  in  Bloom,  Olcott, 
1  Dods.  Ad.  67  ;  Tlie  Charlotta,  Elliott, 
Edw.  Ad.  252  ;  The  Fortnna,  Rhode, 
6  C.  Rob.  Ad.  27. 


*  The  Mercurius,  Gerdes,  1  C.  Bob. 
Ad.  82 ;  The  Neptunos,  Kuyp,  1  id,  171. 

•  The  Neptunus,  Kuyp,  1  C.  Rob. 
Ad.  171 ;  The  Vrow  Johanna,  Okhen, 
2  C.  Rob.  109. 

^  The  Neptunua,  Hempel,  2  C.  Rob. 
Ad.  110  ;  The  Welvaart  van  Pillau, 
Bolter,  2,  ib.  130. 

7  The  Neptunus,  Hempel,  2  C.  Rob. 
Ad.  110,  113 ;  The  Columbia,  Weeks, 
1  C.  Rob.  Ad.  156. 
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an  actaal  blockade ;  secondly,  the  knowledge  of  the  party ;  and 
thirdly,  some  act  of  violation  by  the  captured  vessel.^ 

Already  we  have  seen  what  things  are  requisite  to  the  validity  p^®^^  ^^*^® 
of  a  legally  constituted  blockade ;  and  as  to  the  proof  to  be 
adduced  of  the  fact,  "  it  is  necessary,"  says  Lord  Stowell, 
"  that  the  evidence  should  be  clear  and  decisive."*  The  notifi- 
cation to  a  neutral  government,  by  the  belligerent  power,  seems 
to  he primd  facie  evidence  of  the  fact  in  question;  but  as  the 
alleged  offender  is  bound  only  by  the  fact,  if  he  can  show  that 
the  particular  port  was  not  under  blockade,  although  mentioned 
in  the  notification,  he  is  not  bound  by  the  notice,  and  there  is 
no  offence  in  law.* . 

This  is  an  offence  which  is  founded  on  the  knowledge  of  a  Knowledge  of  the 
fact;  and  as  it  is  a  presumption  that  the  party  knows  the 
law,  and  is  ignorant  of  the  fact  whence  come  the  applicability 
and  force  of  the  law,  the  onus  of  proof  is,  in  the  first  instance, 
upon  the  plaintiff.^  Personal  notice  is  the  highest  kind  of 
evidence  upon  which  the  Court  can  have  occasion  to  proceed.^ 
The  public  notification  already  referred  to,  is,  in  law,  after  a 
sufficient  interval,  and  under  proper  circumstances,  notice  to 
all  the  subjects  of  the  government  to  whom  it  is  made ;  the 
personal  ignorance  of  the  individual  with  regard  to  whom  both 
conditions  have  been  satisfied,  cannot  then  be  averred  as  a 
defence  to  a  suit  of  this  nature.'  It  is  necessarily  open,  how- 
ever, to  any  one  to  show  that  one  or  both  of  the  conditions, 
upon  which  this  presumption  of  law  proceeds,  are  unsatisfied.' 
And,  therefore.  Lord  Tenterden,  in  the  case  of  a  master  who 


*  The  Betsey,  Murphy,  1 C.  Rob.  Ad. 
93. 

*  Thid,  ]  where  no  blockade  existed 
in  fict,  or  even  in  proclamation,  the 
captor  was  condemned  in  damages  and 
costs,  The  Ostsee,  Voss,  Spinks,  174. 

*  The  Betsey,  Murphy,  1  C.  Rob.  Ad. 
03  ;  The  Osteee,  Voss,  Spinks,  174  ;  it 
was  held  that  notice  of  a  general  block- 
ade of  the  coast  of  Holland,  which  was 
nntmo  in  fact,  was  not  a  good  notice  in 
law  of  the  blockade  of  Amsterdam, 
thoagh  actually  existing  at  the  time. 
The  Hcnrick  and  Maria,  1  C.  Rob.  Ad. 
148. 


*  The  Betsey,  Murphy,  aupra.  The 
Ringende  Jacob,  Krephen,  1  C.  Rob. 
Ad.  91 ;  The  Comet,  Mix,  Edw.  Ad. 
82,  84,  85. 

*  The  Mercnrius,  Gerdes,  1  C.  Rob. 
Ad.  82. 

«  Iffid.  The  Neptunus,  Hempel,  2 
C.  Rob.  Ad.  110 ;  The  Welvaart  van 
Pillau,  Bolter,  2  id.  130. 

7  Tlic  Ringende  Jacob,  Krephen,  1 
C.  Rob.  Ad.  91  ;  The  Adelaide,  Rose, 
3  C.  Rob.  Ad.  284;  The  Jonge  Petro- 
nella,  Kens,  2  C.  Rob.  Ad.  131 ;  The 
Calypso,  Schnltz,  2  id.  298. 
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sailed  for  a  blockaded  port  several  days  before  the  notification 
of  it  appeared  in  the  London  Gazette^  but  subsequentiy  to  that 
was  forced  back  to  a  port  of  the  United  Kingdom,  and  sailed 
again  for  his  formerdestination,  left  it  to  the  jury  to  say  whether 
he  sailed  the  second  time  with  the  knowledge  of  the  blockade ; 
and  this  was  held  to  be  no  misdirection  in  the  learned  judge.^ 
It  is  not  indispensable,  however,  that  such  a  master  should 
have  seen  the  Oazette ;  for  knowledge  of  the  fact,  howsoever 
acquired,  makes  him  answerable  to  the  law  for  his  further 
proceedings.- 
The  burthen  of        Yet  although  the  law  will  not  be  unreasonable  in  presuming 

proof  is  shifted  . 

by  the  pttblicity   knowledge  of  the  fact  where  there  is  personal  ignorance,  it 

tkf  til  A    TflL/*t 

recognises  in  the  publicity  of  the  fact  a  reason  for  changing 
the  presumption,  and  thereby  shifting  the  burthen  of  proof,  if 
there  has  been  an  interval  of  time  proportionate  to  the  im- 
portance of  the  blockaded  port,  and  to  the  distance  from  it  of 
the  offender's  poii;  of  loading.'  In  the  case  of  a  cargo,  shipped 
at  Saffee  in  Barbary,  for  Amsterdam,  then  being  blockaded, 
under  a  false  destination  to  Hamburgh,  Lord  Stowell,  on  the 
question  of  knowledge  of  the  fact  in  the  parties,  thus  expressed 
himself :  ''  After  a  limited  time,  it  lies  primd  facie  on  the  party 
to  show  that  he  was  not  apprised  of  the  fact  of  the  blockade. 
Amsterdam  is  a  great  object  in  the  commercial  world ;  it  fills  a 
very  large  space  in  the  eye  and  in  the  conversation  of  the 
world;  and  it  is  hardly  to  be  supposed,  without. adverting  to 
the  particular  intercourse  subsisting  between  these  persons, 
that  such  a  port  should  be  blockaded  almost  twelve  months, 
and  that  these  persons  should  not  be  acquainted  with  it  and 
with  the  nature  of  the  blockade.  But  there  are  letters  amongst 
the  papers  which  show  that  the  closest  intimacy  and  communi- 
cation on  domestic  and  commercial  subjects  was  maintained 
between  them;  it  becomes,  therefore,  scarcely  credible  that 
such  an  event,  as  the  blockade  of  Amsterdam,  should  not  have 
been  known  to  the  claimant  at  Saffee ;  but  the  incredibility  of 
this  pretension  is  rendered  still  stronger  if  we  consider  that 

*  Harratt  v.  Wise,  9  B.  &  Cr.  712.  Rob.  Ad.  177. 

•  Winder  v.  Wise,  Dans.  &  Lloyd.  •  The  Hurtige  Hane,  Dahl,  8  C.  Rob. 
238  ;  the  Colnmbia,  Weeks,  1  C.  Rob.  Ad.  824,  828  ;  The  Adelaide,  Rose,  2 
Ad.  156  ;  The  Tutela,  Reintrock,  6  C.  C.  Rob.  Ad.  Ill  note. 
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there  is  another  middleman,  the  brother,  in  Portugal,  by  whom 
the  vessel  is  freighted  for  this  voyage  so  late  as  the  26th  of 
November.  The  Court  has  abready  determined  that  the 
blockade  must  be  taken  to  be  generally  known  at  Lisbon  before 
that  time.  There  was  afterwards  a  further  interval  of  near  six 
months  before  the  saiUng  of  the  vessel.  Under  this  view  of 
the  case  it  is  scarcely  possible  that  the  blockade  of  Amsterdam 
should  not  have  been  an  event  perfectly  well  known  at  Saffee." ' 
Acts  which  amount  to  a  violation  of  blockade  must  be  such  Acts  amomitiiig 

to  breach  of 

as  are  evidently  done  m  execution  of  an  intention  to  break  the  Blockade. 
blockade  of  the  port  by  ingress  or  egress.     The  mere  evidence 
of  this  intention  will  vary  with  each  case,  being  usually  com- 
plicated with  fraud,  and  disguised  for  the  purposes  of  conceal- 
ment.    Little,  therefore,  can  be  learned  from  much  detail. 

It  is  a  general  rule,  however,  that  where  knowledge  of  the  sailing  for  the 
blockade,  as  in  the  case  of  notification,  precedes  the  voyage,  li^t^*^" 
the  mere  sailing  is  an  overt  act  that  amounts  to  the  offence 
in  question.'  This  rule  appears  to  be  applicable  strictiy  to 
ships  of  the  different  states  of  Europe,  in  relation  to  European 
ports  ;^  but  a  relaxation  of  it  has  been  admitted  in  favour  of  a 
YBSsel  departing  on  a  long  voyage,  with  a  distinct  knowledge  of 
the  blockade,  but  with  the  intention  of  making  inquiry  about 
its  continuance  at  a  later  period  in  her  course.^ 

In  one  case  it  was  held,  that  the  offence  once  committed  by 
Bailing  with  the  fraudulent  intention,  was  afterwards  purged  by 
nuBinformation  received  from  a  fleet  of  the  blockading  power^ 
in  consequence  of  which  the  vessel  continued  her  course  under 
the  false  belief  that  the  port  was  clear." 

A  pretence  of  making  inquiry  being  the  usual  shift  of  men  Sailing  to  inquire 
taken  in  delictOy  it  is  a  presumption  de  jure  in  courts  of  prize,  giJ^JI^  ^ 
that  vessels  found  near  the  entrance  of  the  port  for  such  a 
purpose,  are  there  with  a  fraudulent  intention  of  breaking  the 

'  The  Hurtige  Hane,  Dahl,  3  C.  Rob.  Rob*  Ad.  109. 

828.  *  The  Betsey,  Goodhue,  1  C.  Bob. 

*  The  Keptunus,  Hempel,  2  C.  Rob.  Ad.  834 ;  Naylor  v.  Taylor,  9  B.  &  Cr. 
Ad.  110;  The  Columbia,  Weeks,  1  id.  718;  Hairatt  v.  Wise,  9  id.  712 ;  Dal* 
156.  gleish  V,  Hodgson,  7  Bing.  495  ;  as  to 

*  The  Posten,  Hyll,  1  C.  Rob.  Ad.  Mcdeiros  v.  Hill,  post,  p.  496. 

385  note ;  The  Betsey,  Goodhue,  ibid,         •  The  Neptunus,  Hempel,  2  C.  Rob. 
834  j  The  Yztm  Johannsy  Okhen,  2  C.     Ad.  110,  112. 
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blockade.^  Certainly,  if  after  being  informed  of  the  continu- 
ance of  the  blockade  she  nevertheless  proceeds  towards  it,'  or 
if  she  is  taken  on  her  way  thither,  but  out  of  the  course  laid 
down  in  her  papers  on  board,'  or  if  after  being  warned  off  by 
the  blockading  force,  she  does  not  take  herself  out  of  the  way,^ 
such  circumstances  are  evidence  of  that  fraudulent  intention 
which  amounts  in  law  to  a  breach  of  blockade. 

Ingress,  although  in  ballast,  and  for  the  purpose  of  bringing 
away  goods  purchased  by  a  neutral  before  the  blockade  was 
constituted,  is  not  innocent ;'  and  egress  without  offence  is  only 
possible  in  a  very  few  cases. 

A  neutral  already  in  the  port  when  it  is  blockaded,  is  per- 
mitted to  retire  in  the  same  condition  in  which  the  blockade 
surprised  her, — in  ballast,  or  with  such  goods  as  were  then  on 
board  ;*  but  no  goods  laden  after  that  event,  although  pur- 
chased for  a  neutral  before,  can  be  carried  away  without  offence 
against  the  law  of  nations.'  For  the  same  reason,  a  ship  pur- 
chased from  the  enemy  since  the  establishment  of  the  blockade, 
cannot  clear  out  so  long  as  it  continues,  no  matter  how  many 
neutral  hands  the  transfer  in  the  meantime  may  have  passed 
through ;"  it  is  otherwise  if  the  vessel  be  originally  neutral, 
and  never  lose  her  neutrality  by  the  transfer,  as  the  circum- 
stances under  which  it  is  made  cannot  affect  her  rights  under 
the  law  of  blockade.*  Where  a  neutral  under  the  imminent 
probability  of  more  active  hostilities,  wished  to  retire  from  the 
port  in  ballast,  but  the  enemy  compelled  the  master  to  accept  a 


^  The  Neutralitet,  Zevenrer,  6  C.  Bob. 

Ad.  85. 

*  The  Posten,  Hyll,  1  C.  Rob.  Ad. 
285  note  ;  The  Eli2abeth,  Nowell,  Edw. 
Ad.  198 ;  The  James  Cook,  Jougain, 
Edw.  Ad.  261 ;  The  Spes,  and  others, 
5  C.  Rob.  Ad.  76. 

*  The  Mentor,  Williams,  Edw.  Ad. 
207  ;  The  James  Cook,  Jougaiu,  supra ; 
The  Elizabeth,  Nowell,  supra;  The 
Hurtige  Hane,  Dahl,  8  C.  Rob.  Ad. 
824 ;  The  Chryssys,  Moraiti,  Spinks, 
848. 

<  The  Henrick  and  Maria,  1  C.  Rob. 
Ad.  147  ;  The  Shepherdess,  Miller,  5 
C.  Rob,  Ad.  262  ;  The  Apollo,  Karstadt, 
5  C.  Rob.  Ad.  286,  290. 


•  The  Comet,  Mix,  Edw.  Ad.  82  j 
per  Lord  Stowell,  The  Charlotta,  Elliott, 
Edw.  Ad.  252 ;  The  Byfield,  Forater, 
Edw.  Ad.  188. 

•  The  Juno,  Beard,  2  C.  Rob.  Ad. 
119  ;  The  Potsdam,  Gerts,  4  id.  89 
note. 

7  The  Vrow  Judith,  Volkerts,  1  C. 
Rob.  Ad.  152 ;  The  Neptunus,  Kuyp, 
1  C.  Rob.  Ad.  171 ;  The  Rolls,  Coffin, 
6  id.  871 ;  see  The  Otto,  The  Olaf; 
Spinks,  257,  259 ;  The  Byfield,  Forster, 
Edw.  Ad.  188. 

"  The  VigUantia,  Reynaert,  6  C.  Rob. 
Ad.  122. 

•  The  Potsdam,  Gerts,  4  C.  Rob.  Ad. 
89. 
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cargo,  the  vessel  under  these  peculiar  circumstances  was  allowed 
to  go  free,  but  the  cargo  on  board  was  condemned  as  for  breach 
of  blockade.^ 

It  has  been  held,  however,  that  exportation  of  a  particular  Exportation  no 
article  by  a  neutral,  may  be  no  breach  of  a  blockade  expressly  ade  against  im-' 
established  to  prevent  importation  of  the  same  article.      In  i^^**°°- 
1854,  the  commanders  of  the  allied  fleets  established  an  effec- 
tive  blockade  of  the  mouths  of  tlie  Danube,  and  by  their 
proclamation,  of  the  2nd  of  June,  declared  their  object  to  be 
thereby  to  prevent  all  transport  of  provisions  to  the  Bussian 

s 

troops ;  the  Bussian  authorities,  on  the  20th  of  the  same 
month,  prohibited  all  export  of  cereals  after  the  2nd  of  July ; 
and  it  was  held  in  the  Privy  Council  that  a  neutral,  with  notice 
of  the  blockade,  had  committed  no  breach  of  it  by  the  exporta- 
tion of  provisions  from  the  enemy's  territory.' 

The  intervention  of  lighters  between  the  enemy  and  the  interposition  of 
neutral  ship,  can  make  no  difference  in  point  of  principle,  and 
the  sailing  of  the  ship  with  the  cargo  on  board,  being  but  a 
continuation  of  the  same  voyage  commenced  by  the  lighters, 
she  is  liable  to  confiscation  for  breach  of  blockade.' 

But  if  the  lighters,  or  other  means  of  intermediate  transport,  Oommunioation 
make  no  use  of  the  blockaded  port,  so  that  the  shipment,  or 
discharge  of  the  goods,  is  at  a  port  which  is  not  blockaded,  the 
rest  of  the  communication  being  effected  by  way  of  inlantl  con- 
veyance, there  is  commercial  intercourse  with  the  enemy,  but 
no  breach  of  the  blockade.^ 

Confiscation  of  the  ship  is  a  consequence  of  the  breach  of  Conseqoenoes  of 
blockade ;  and,  as  a  general  rule,  the  cargo  is  not  exempted  ^^^  ^  ' 

from  the  fate  of  the  ship.  It  is  a  presumption  of  law,  that  any 
fraudulent  course  on  the  part  of  the  ship  in  breach  of  the 
blockade,  is  taken  in  the  service  of  the  cai*go  and  with  the 
privity  of  the  owner  of  it ;  and  evidence  to  the  contrary  is  not 
admissible  in  any  case  in  which  the  blockade  was  known  at  the 

1  The  DrieYrionden,  Cassens,  1  Dods.  6  id,  894. 

Ad.  269.  *  SseportaHony  The  Ocean,  Parker,  3 

»  Cremidi  v.  Powell,  11  Moore,  P.  C.  C.  Rob.  Ad.  297;  The  Stert,  Johnson, 

88,  115.  iid.65;  Importation,  The Jonge  Pieter, 

>  The  Maria,  Monses,  6  C.  Rob.  Ad.  Musteidt,  4  C.  Rob.  Ad.  79  ;  see  The 

201 ;    The  Charlotte   Sophia,   MoUer,  Julia,  Ropes,  1  Dods.  Ad.  169  note. 
6   id.   204  note;    The  lisette,   Steg, 
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port  and  time  of  shipment.*  If  it  were  otherwise,  the  manu- 
facture of  such  evidence  would  be  easy,  and  the  maintenance 
of  an  effectual  blockade  next  to  impossible.  The  cargo  is, 
therefore,  necessarily  responsible  to  the  blockading  power  for 
the  act  of  the  master,  to  whom  the  control  over  it  has  been 
entrusted,  and  the  owners  of  it  have  their  remedy  against  the 
master  or  owners  of  the  ship,  if  in  reality  the  penalty  was 
incurred  without  their  privity.* 

But  where  the  blockade  has  supervened  on  the  adventure  in 
the  offending  ship,  at  a  time  and  under  circumstances  that 
render  it  obviously  impossible  for  the  merchant  to  be  privy  to 
a  breach  thereof,  as  where  there  is  no  time  to  countermand  the 
shipment,'  or  the  shipment  is  made  by  an  enemy  agent  who 
has  an  interest  in  putting  off  the  goods  notwithstanding  the 
risk,^  the  cargo  wiU  be  exempt ;  unless  that  is  frustrated  by  the 
communication  of  such  fuU  powers  to  his  agents,  that  their 
acts,  done  in  breach  of  the  blockade,  must  be  regarded  as  done 
with  his  sanction  and  authority.' 

The  guilt  of  this  offence  is  not  deposited  with  the  cargo,  but 
pursues  the  vessel  to  the  end  of  the  voyage.  There  is  no 
analogy  in  this  to  contraband,  which  is  the  conveyance  merely 
of  a  prohibited  article ;  the  object  of  blockade  is  the  prevention 
of  commercial  intercourse  across  the  ambit  of  circumvallation.* 
Therefore,  a  vessel  offending  by  ingress,  although  in  ballast, 
renews  indeed  the  offence  by  egress,  although  without  cargo, 
but  brings  with  her  also  the  guilt  of  her  previous  offence ;  the 
latter  being  a  sufficient  ground  for  her  capture  and  confiscation 
at  any  part  of  her  subsequent  voyage.'      If  a  vessel,  under 


>  Baltazzi  v.  Ryder,  12  Moore,  P.  C. 
168 ;  The  James  Cook,  Jougain,  £dw. 
Ad.  261,  268  ;  The  Exchange,  Ledet, 
Edw.  Ad.  39,  42  ;  The  Adonis,  Gotts- 
chalk,  5  C.  Rob.  Ad.  266,  259;  The 
Alexander,  Ages,  4  C.  Rob.  Ad.  93,  94. 

•  Per  Lord  Stowell,  The  James  Cook, 
Jougain,  Edw.  Ad.  261,  263 ;  Judgment 
of  the  P.  C.  in  Baltazzi  r.  Ryder,  12 
Moore,  P.  C.  168. 

"  The  Adelaide,  Bose,  8  C.  Rob.  Ad. 
284  ;  The  Mercurius,  Gerdes,  1  C.  Rob. 
Ad.  80,  84 ;  but  the  law  of  evidence 


laid  down  in  this  case  is  overruled, 
Baltazzi  v.  Ryder,  12  Moore,  P.  C.  168. 

<  TheNeptunus,  Kuyp,  8  C.  Rob.  Ad. 
173  ;  The  Adelaide,  Bose,  3  id.  281. 

»  The  Columbia,  Weeks,  1  C.  Rob. 
Ad.  156 ;  The  Nomen,  Dahl,  Spinka, 
171. 

•  See  The  Frederick  Molke,  Boysen, 

1  C.  Rob.  Ad.  85,  87. 

7  The  V^elvaart  van  Pillau,  Bolter, 

2  C.  Rob.  Ad.  128;  The  Juffrow 
Maria  Schroeder,  Greenwold,  8  C.  Rob. 
Ad.  158. 
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licence  of  egress,  on  condition  of  not  sailing  to  an  enemy's 
port,  nevertheless  enters  such  a  port,  she  is  liable  during 
the  voyage  that  follows  her  coming  out  to  be  taken  in  delicto 
for  this  breach  of  blockade  ;^  and  such  voyage  is  not  ended  by 
eotry  into  an  intermediate  port  for  temporary  purposes,  in 
order  to  obtain  repairs,  or  find  shelter  from  the  weather.' 

But  such  continuance  of  guilt  is  conditional  on  continuance 
of  ihe  blockade.  A  cessation  of  this  purges  all  previous 
offences.  **  When  the  blockade  is  raised,"  said  Lord  Stowell, 
in  a  case  of  capture  posterior  to  such  event  for  an  anterior 
offisnce, — "  When  the  blockade  is  raised,  a  veil  is  thrown  over 
everything  that  has  been  done,  and  the  vessel  is  no  longer 
taken  in  delicto.  The  delictum  may  have  been  completed  at 
one  period,  but  it  is  by  subsequent  events  entirely  done  away."* 

How  far  the  legality  of  a  charter-party  is  aflfected  by  a  Illegality  of 

.        .  .  Charter-party 

blockade  of  the  port  of  destination,  is  a  question  as  yet  by  no  to  Blockaded 
means  clearly  determined  in  all  its  relations  by  the  English 
courts. 
It  is  settled  by  the  law  of  nations,  that  a  vessel  may  legally  l^^  of  Nationa, 

aa  to  inquiry 

depart  for  a  distant  port,  e,g.,  in  North  or  South  America,  from  from  diaUnt 
England,  notwithstanding  knowledge  atthetimethata  blockade 
of  it  had  been  notified  to  the  government  of  this  country,  the 
intention  being  to  inquire  at  an  intermediate  port  as  to  its  con- 
tinuance ;*  and  by  our  municipal  law,  therefore,  the  contract  of 
charter-party,  or  of  insurance,  for  such  a  voyage,  is  not  illegal.^ 

With  regard  to  European  ports  the  law  of  nations  is  equally  Against  inqniiy 
clear  and  definite,  that  from  any  European  state  no  ship, 
having  authentic  information  of  the  blockade,  may  lawfully 
clear  out  for  that  port  while  the  blockade  continues.*  Lord 
Stowell  definitely  applies  this  law  to  blockade  with  notification, 
and  blockade  de  facto^  provided  there  be  in  the  latter  case 
authentic  information  in  possession  of  the  master  before  sailing, 

1  The  Christiansberg,  Vanderweyde,  332,  334  ;  The  Posten,  Hyll,  ibid,  885 

6  C.  Rob.  Ad.  876  ;  TheRanders,  Bye,  note  ;   The  Shepherdess,  Miller,  5  C. 

mi.  882  note.  Rob.  Ad.  262. 

«  The  General  Hamilton,  Flinn,  6  C.  *  Naylor  r.  Taylor,  9  B.  &  C.  718. 

Rob.  Ad.  61.  "  The  Yrouw  Johanna,  Okhen,  2  C. 

>  The  Lisette,  Steg,  6  C.  Rob.  Ad.  Rob.  Ad.  109  ;  The  Neptunos,  Hempel, 

387.  2  id.  110,  118  ;  The  Poaten,  Hyll,  1  C. 

*  The  Betsey,  Goodhue,  1  C.  Rob.  Ad.  Rob.  Ad.  885  note. 
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not  hesitating  to  say  that  the  charter-party  previously  executed 
becomes  thereby  an  illegal  contract.*  There  is  a  difference, 
however,  between  these  two  classes  of  blockade.  When  there 
is  no  notification,  the  master  being  bound  only  by  the  fact, 
may  lawfully  sail  upon  information  that  the  blockade  has 
ceased;  but  when  the  establishment  of  a  blockade  has  been 
notified,  he  sails  at  his  peril  if  he  sail  before  similar  notification 
that  it  has  been  raised ;  for  till  then,  the  law  of  nations 
presumes  the  blockade  to  continue.' 

Upon  principle,  therefore,  it  would  seem  that  in  both  cases, 
a  charter-party  in  the  usual  form,  to  proceed  with  all  convenient 
speed  to  such  a  port,  is  illegal,  whether  the  blockade  is  subse* 
quent  to,  or  contemporary  with  the  execution  of  the  contract. 
And  accordingly,  in  the  United  States,  it  is  decided,  in  one 
case'  at  least,  that  a  subsequent  blockade  of  the  port  of  destina- 
tion operates  the  dissolution  of  a  prior  contract  of  affireightment 
thereto.* 
Meddros  v.  Hill.       In  MedeiroB  V.  fliZZ,^  however,  an  opinion  apparently  adverse 

has  been  advanced  by  Lord  Chief  Justice  Tindal,  as  the  ground 
on  which  the  decision  of  the  Oourt  there  proceeded.  The 
shipowner  in  that  case  had  agreed  to  return  with  all  convenient 
speed  from  Plymouth  to  Liverpool,  and  there  load  a  cargo  of 
salt  for  Terceira,  and  having  discharged  the  same,  to  load  at 
that  port  or  St.  Michael's  a  cargo  of  firuit  for  London.  A 
verdict  in  an  action  for  non-performance  having  passed  for  the 
charterer,  the  shipowner  moved  the  Court  on  two  grounds,  first, 
that  the  contract  was  illegal,  Terceira  being  then  blockaded  by 
Portugal,  as  was  known  in  this  country  by  notification  to  our 
government  before  the  charter-party  was  made ;  and  secondly, 
if  it  was  not  illegal,  that  the  defendant  was  at  least  excused 
from  performance,  which  had  become  impossible  by  reason  of 
the  existence  of  the  blockade.   It  being  found  that  the  blockade 

>  The  Tutela,  Reintrock,  6  C.  Rob.  Okhen,  2trf.  109;  ThcNeptunuSjKuyp, 

Ad.  177  ;  and  the  cases  ante,  p.  495,  1  C.  Rob.  Ad.  171. 

n.  '.      The    learned  judge    evidently  '  Scott  v.  Libby,  2  Johns.  336 ;  Abbott 

spoke  of  charter-parties  of  the  usual  (Amer.  ed.)  597  note ;  1  Parsons  on 

tenour  stipulating  immediate  perform-  Shipping,  277  note.     See  Liddard  v. 

ance.  Lopez,  10  East,  626. 

^  The  Neptunus,  Hempel,  2  C.  Rob.  *  Medeiros  v.  Hill,  8  Bmg.  231. 
Ad.  110,   118 ;   The  Vrouw  Johanna, 
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liad  never  entered  iuto  the  thought  of  either  party  when  the 
charter-party  was  made,  Tindal,  C.J.,  delivering  the  judgment 
of  the  Court,  held,  first,  that  the  voyage  was  not  illegal,  it 
being  nowhere  decided  that  the  mere  act  of  sailing  to  a  port 
which  is  blockaded  when  the  voyage  commences,  is  an  offence 
against  the  law  of  nations,  if  there  is  no  premeditated  in- 
tention of  breaking  the  blockade  in  case  it  shall  be  found  to 
continue  in  force  when  the  ship  arrives  off  the  port ;  and 
secondly,  that  as  both  parties  must  be  taken  to  have  entered 
into  the  charter-party  with  equal  knowledge  of  the  blockade, 
no  difficulty  attending  the  performance  of  the  contract  can  be 
set  up  as  an  excuse.* 

If  this  opinion,  respecting  the  law  of  nations,  cannot  be 
supported,  and  Lord  Stowell  be  clearly  shown  to  have  pro- 
Bounced  several  decisions  to  the  contrary  thereof,  the  Lord  Chief 
Justice  confounding  cases  which  were  always  broadly  distin- 
guished by  the  noble  and  learned  civilian,  it  may  well  be  doubted 
whether  this  decision  can  be  followed  in  any  similar  case."* 


*  The  principle  of  the  second  iK)iut, 
we  have  seen  applied  in  Adams  v.  Koyal 
Mail  St.  Pkt  Coy.  28  L.  J.  (C.  P.)  S3. 

H  Medeiros  r.  Hill,  8  Bing.  281. 
Tindal,  C.  J.,  says,  **The  case  of  The 
Neptunns,  which  was  cited  in  support  of 
the  first  objection  (viz.,  the  illegality  of 
the  voyage),  establishes  that  it  is  illegal 
to  attempt  to  enter  a  blockaded  port  in 
violation  of  the  blockade,  and  that  after 
notification  of  the  blockade,  the  act  of 
sailing  to  the  blockaded  port,  with  the 
intention  of  violating  the  blockade,  is  in 
itself  illegal.  But  neither  that  case, 
nor  any  other  that  can  be  cited,  has  laid 
it  down,  that  the  mere  act  of  sailing  to 
a  port  which  is  blockaded  at  the  time 
the  vo3rage  is  commenced,  is  an  offence 
against  the  law  of  nations,  where  there 
is  no  premeditated  intention  of  breaking 
the  blockade,  if  it  shall  be  found  to 
continue  in  force  when  the  ship  arrives 
off  the  port  Any  such  determination 
would  be  destructive  in  many  instances 
of  the  fair  commercial  speculations  of 
neutral  merchants,  to  whom  it  might  be 
of  the  first  importance  to  possess  the 
opportunity  of  introducing  their  goods 


into  the  port  which  had  been  blockaded 

at  the  very  earliest  moment  after  such 

blockade  had  been  relaxed.     Such  an 

act  appears  to  be  legal  both  from  the   +  The  doctrine  of 

opinions  of  Sir  W.  Scott  in  the  case  of  Medeiros  v.  Hill 

The  Shepherdess  (5  C.  Rob.  Ad.  262).    <»Midered. 

and  from  the  judgment  of  Lord  Ten- 

terden,    C.   J.,   in  Naylor    v.    Taylor 

(9  B.  &  C.  718)." 

I  remark  here,  that  both  the  cases 
relied  on  by  the  Lord  Chief  Justice  are 
within  the  exception  made  by  Lord 
Stowell  himself  to  the  rule  which 
Tindal  C.  J.,  denies  and  departs  from. 

First  as  to  the  rule ; — it  is  thus  stated  Law  of  Nation 
by  Lord  Stowell  (The  Vrouw  Johanna,  stated. 
Okhen,  2  C.  Rob.  Ad.  109),  *'lt  is  not 
denied  that  if  a  vessel  sail  for  a  block- 
aded port,  after  having  received  notifi- 
cation of  the  blockade,  the  act  of  sailing 
is  to  be  construed  as  a  breach  of  block- 
ade. The  only  question  is  this,  whether 
the  blockade  notified  on  the  1 1th  of 
June,  and  not  revoked,  is  to  be  con- 
sidered as  continuing  at  this  time ;  she 
sailed  on  the  6th  of  November.  Am 
I  to  presume  that  the  blockade  so 
notified  did  not  exist  ?    I  cannot  pre- 
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Law  of  France. 


By  the  law  of  France,  a  blockade  of  the  port  of  destination 
does  not  dissolve  the  contract  of  afireightment ;  performance 


sume  it,  nor  could  those  concerned  in 
despatching  the  ship  have  entertained 
such  a  presumption.     I  hold  it  to  be 
the  duty  of  the'  country  notifying  the 
blockade,  to  notify  the  revocation  also. 
There   had  been  no   such  revocation 
notified,  and  therefore  I  must  presume 
that  it  was  still  existing."     In  The 
Neptunus,  Hempel,  2  0.  Bob.  110, 113, 
cited  before  Tindal,  C.  J.,  Lord  Stowell 
says,  '^This  is  a  case  of  blockade  by 
notification.      Another  distinction  be- 
tween a  notified  blockade,  and  a  block- 
ade existing  de  facto,  is  that  in  the 
former,  the  act  of  sailing  to  the  block- 
aded place  is  sufficient  to  constitute  the 
offence.     It  is  to  be  presumed  that  the 
notification  will  be  formally  revoked, 
and  that  due  notice  will  be  given  of  it ; 
till  that  Ls  done,  the  port  is  to  be  con- 
sidered as   closed  up,  and  from  the 
moment  of  quitting  the  port  to  sail  on 
such  a  destination,  the  offence  of  vio- 
lating the  blockade   is  complete,   and 
the  property  engaged  in  it  subject  to 
confiscation  ;  it  may  be  different  in  a 
blockade  dc  facto  only ;   there  no  pre- 
sumption arises  as  to  the  continuance, 
and  the  ignorance  of  the  party  may  be 
admitted  as  an  excuse  for  sailing  on  a 
doubtfid  and  provisional  destination." 
The  application  of  the  rule  to  block- 
ade with  notification  is  exemplified  in 
both  these  cases.     An  application  of  it 
to  blockade  de  facto  is  found  in  The 
TuteJa,  Reintrock,  6  C.  Rob.  Ad.  177. 
A  Swedish  vessel  lying  at  Bordeaux, 
was  chartered  in  1805  for  St.    Lucar, 
and  subsequently  the  port  of  destina- 
tion was  blockaded  by  the  British.  The 
master  however  took  his  cargo  on  board 
and  sailed  on  the  voyage  ;   and  being 
taken  on  the  way,  the  vessel  was  libelled 
in  the  prize  court  of  this  country  for 
breach  of  blockade.     Considering  that 
the  ship  had  been  lying  in  an  enemy's 
port,  Lord  Stowell  was  of  opinion,  that 
if  the  fact  of  the  blockade  must  needs 
have  been  traced  home  to  the  knowledge 


of  the  master  only  through  inference 
from  common  notoriety  there  might 
have  been  I'oom  for  doubt  whether  the 
strict  rule  should  be  applied ;  but  it 
appeared  that  the  master  was  distinctly 
informed  of  the  blockade  by  letter  from 
his  own  agent  before  sailing  ;  therefore 
the  vessel  was  condemned  as  for  breach 
of  blockade,  in  consequence  of  sailing 
with  this  information. 

To  sail  with  a  premeditated  intention 
of  breaking  blockade,  is  admitted  by 
Tindal,  C.  J.,  to  be  an  offence  against 
the  law  of  nations ;  but  he  says  that 
to  sail  for  the  purpose  of  making  inquiry 
only  is  the  common  right  of  all  neutrals. 
With  this  Lord  Stowell  is  directly  at 
issue.  This  latter  modification  which 
Tindal,  C.  J.,  makes  the  common  right 
of  all  neutrals  without  distinction  of 
cases,  is  expressly  reserved  by  Lord 
StoweU  by  way  of  exception  to  the 
rule  in  favour  of  distant  states  only. 
The  meaning  which  Lord  Stowell  attri- 
buted to  the  rule  is  thus  made  manifest; 
and  Tindal,  C.  J.,  appears  to  be  ob- 
viously in  the  wrong. 

The  exception  is  laid  down  by  Lord 

Stowell  in  favour  of  American  vessels 

chartered  for  a  blockaded  port  in  Europe. 

Take  the  very  case  referred  to  by  Tindal, 

C.  J.     The  Shepherdess,  6  C.  Rob.  Ad. 

262,  263.     Lord  Stowell  says,  "To  the 

observance  of  a  blockade  duly  imposed, 

the  subjects  of  America  are  undoubtedly 

bound    equally  with    those  of  other 

countries.    At  the  same  time  looking 

to  the  great  distance  at  which  they  are 

placed,  and  being  unwilling  to  press 

with  any  degree  of  hardship  on  the  &ir 

convenience  of  commerce,   the  Court 

has  held  even  where  the  blockade  of  a 

port  in  Europe  has  been  notified  in 

America,  that  the  merchants  of  that 

country  might  still  clear  out  condilionaUy 

for  the  blockaded  port  on  the  aupposiium 

that  before  the  arrival  of  the  vessel  a 

relaxation  might  have  taken  place.     But 

as  to  the  line  of  caution  to  be  observed 
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is  merely  suspended  on  both  sides,  without  any  right  to 
damages  or  increase  of  freight  in  consequence  of  the  delay ; ' 
and  the  captain  is  bound,  in  the  absence  of  contrary  orders,  to 


in  this  stale  of  wicertainty,  the  Court 
has  always  expected  that  the  inquiry 
should  be  made  at  some  British  port  in 
the  Channel."  That  is  to  say  at  some 
port  of  the  blockading  power  sufficiently 
distant  to  be  free  fix>m  suspicion ;  the 
blockade  in  that  case  was  of  Havre 
by  the  British ;  but  the  Court  never 
permitted  the  vessel  to  proceed  till 
*'  she  arrives  off  the  port." 

"Here,  in  Europe,  where  the  different 
states  have  constant  intelligence,  and 
may  be  said  to  live,  as  it  were,  under 
one  roof"  (The  Posten,  Hyll,  1  C. 
Rob.  335  note),  Lord  Stowell  does  not 
admit  there  can  be  that  **  state  of  im- 
certainty,"  which  is  the  ground  of  his 
exception  in  favour  of  owners  in  distant 
countries,  who,  in  consequence  of  that 
uncertainty  are  allowed,  by  way  of  ex- 
ception, **to  clear  out  their  ships  con- 
ditionally for  the  blockaded  port,"  **  to 
send  their  ships  conjectiuaUy  upon  the 
expectation,"  &c.  If  this  be  the  ex- 
ception, the  rule  itself  must  exclude 
*  *  dearing  out  conditionally, "  *  *  sending 
coiyecturally,"  otherwise  Tindal,  C.  J., 
must  have  held  that  "sending  con- 
jecturally  "  Includes  a  premeditated  in- 
tention of  breaking  the  blockade,  being 
the  only  thing  which  he  denies  to 
Europeans  in  relation  to  a  port  in  Europe ; 
but  as  that  also  was  excepted  out  of 
the  exception,  being  the  very  offence 
for  which  The  Shepherdess,  an  American 
vessel,  was  condemned,  it  follows,  if 
Tindal,  C.  J.,  is  right,  that  there  is  no 
exception  whatever,  and  all  states, 
whether  near  or  distant,  are  bound  by 
the  same  rule. 

But  Lord  Stowell  leaves  no  doubt  of 
his  intention  to  make  an  exception.  In 
The  Betsey,  Goodhue,  1  C.  Rob.  Ad. 
332,  334,  he  says,  "  The  ship  sailed  in 
January  last,  when  the  owners  were 


certainly  informed  of  the  blockade,  but 
the  distance  of  their  coimtry  is  a 
material  circumstance  in  their  favour. 
I  certainly  cannot  admit  that  the 
Americans  are  to  be  exempted  from 
the  common  effect  of  a  notification  of 
a  blockade  existing  in  Europe.  But  I 
think  it  is  not  unfeiir  to  say,  that  lying 
at  such  a  distance  where  they  cannot 
have  constant  information  of  the  state 
of  the  blockade  whether  it  continues  or 
is  relaxed,  it  is  not  unnatural  that  they 
shoiUd  send  their  ships  conjecturally 
upon  the  expectation  of  finding  the 
blockade  broken  up  after  it  had  existed 
a  considerable  time.  A  very  great  dis- 
advantage indeed  would  be  imposed 
upon  them,  if  they  were  bound  rigidly 
by  the  rule  which  justly  obtains  in 
Europe,  that  the  blockade  must  be  con- 
ceived to  exist  till  the  revocation  of  it 
is  actually  notified.  For  if  this  is 
rigidly  applied,  the  effect  of  the  block- 
ade would  last  two  months  longer  upon 
them  than  on  the  trading  nations  of 
Europe  by  whom  intelligence  is  received 
almost  as  soon  as  it  is  issued."  The 
decision  in  Naylor  v.  Taylor,  by  Lord 
Tenterden,  9  B.  &  C.  718,  is  in  strict 
accordance  with  this  exception  in  cir- 
cumstances and  principle. 

The  great  authority  of  Tindal,  C.  J., 
must  excuse  the  length  of  a  note  in- 
tended to  show  that  his  decision  in 
Medeiros  v.  Hill  is  founded  in  error. 
This  I  have  done  by  quoting  the  de- 
cisions and  observations  of  Lord  Stowell. 
If  Lord  Stowell  is  wrong,  still  Tindal, 
C.  J.,  is  not  right,  for  he  relies  on  Lord 
Stowell,  and  misapprehends  him.  I 
am  bound  to  add  that  the  cautious 
statement  of  the  law  of  nations  respect- 
ing blockade  given  by  Kent  in  his  Com- 
mentaries, vol.  i.  144-151,  shows  that 
the  learned  Chancellor  had  read  the 


»  Ord.  liv.  3,  t.  1.  art.  8—4  Pardess.  869  ;  Co.  de  Com.  art.  277 ;   1  Valiu, 
627  ;  Pothier,  Charte-partie,  no.  100. 
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Law  of  America. 


lay  his  ship  in  one  of  the  neighbouring  ports  of  the  blockading 
power.* 

In  the  United  States,  it  appears  to  have  been  held  that  a 
blockade  of  the  port  of  departure,  suspends  performance,  but 
does  not  dissolve  the  contract ;  and,  therefore,  a  refusal  of  the 
master  to  reland  the  cargo,  on  demand  of  the  merchant,  under 
such  circumstances,  does  not  amount  to  a  conversion  of  the 
property.'  By  a  blockade  of  the  port  of  destination  the  contract 
of  affireightment  was  held,  in  one  case  at  least,  to  have  been 
dissolved.* 


DISSOLUTION  OV 
TBI  OONTIUOT. 


We  proceed  in  the  last  place  to  the  examination  of  the 
modes  by  which  contracts  of  this  nature  may  be  dissolved. 
These  are,  either  the  voluntary  act  of  the  contracting  parties, 
or  some  extrinsic  matter  happening  after  the  making  of  the 
contract  and  before  its  completion. 

It  is  a  general  rule,  that  whatever  is  binding  in  virtue  of  the 
consent  of  parties,  may  by  their  mutual  consent  be  rendered 
null  and  void.  By  a  technical  rule  of  the  law  of  England,  the 
instrument  of  release  should  be  of  as  high  a  nature  as  the 
instrument  of  contract;  and  this  rule  is  applicable  to  the 
contract  of  afireightment  by  charter-party  imder  seal ;  but  in 


decisions  of  Lord  Stowell  with  Medeiros 
V.  Hill  in  his  mind,  for  his  statement 
throughout  is  modified  accordingly,  and 
the  very  doctrine  of  that  case  he  cites 
without  disapproval,  in  connection  with 
the  names  of  Stowell  and  Tenterden  as 
though  it  had  received  the  sanction  of 
either  of  these  distinguished  jurists. 
See  also  Wheaton,  International  Law, 
581.  Parsons  (on  Shipping,  voL  i.  p.  279 
note),  lays  down  the  strict  rule  correctly 
enough,  referring  to  The  Spes,  Comelis, 
and  The  Irene,  Lubben,  5  C.  Rob.  Ad. 
76,  as  applicable  to  European  ships  in 
relation  to  European  ports,  and  yet 
on  the  succeeding  page,  blinded  by  the 
authority  of  Medeiros  v.  Hill,  states 
quite  inconsistently,  that  if  the  parties 
agree  that  the  ship  shall  go  to  the  por 
or  near  it,  and  wait  for  the  opportunity 
of  going  in,  they  may  hold  each  other 
to  the  contract.    His  meaning  must  be 


either  that  the  law  of  nations  is  repealed 
by  the  agreement  of  two  private  indi- 
viduals, that  being  in  consequence  no 
longer  illegal  which  was  so  before,  or, 
that  their  contract  to  do  w^hat  is  illegal 
will  be  enforced  by  the  municipal  law, 
anything  in  the  law  of  nations  to  the 
contrary  notwithstanding.  No  such 
dilemma  can  be  objected  to  the  decision 
in  Medeiros  v.  Hill,  where  the  illegality 
being  denied,  the  contract  might  legaUy 
be  enforced  notwithstanding  any  all^^ 
difficulty  in  the  way  of  performance. 

'  Ck).  de  Com.  art.  279. 

^  See  the  learned  judgment  pro- 
nounced by  Chancellor  Kent,  in  Palmer 
V.  Lorillard,  16  Johns.  848,  in  the  Court 
of  Errors,  New  York. 

>  Soott  V.  Libby,  2  Johns.  386 ;  Ab- 
bott (Amer.  ed.),  597  note ;  1  Parsons 
on  Shipping,  277  note. 
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case  of  a  discharge  by  mutual  consent  not  expressed  in  this 
formal  manner,  the  rule  would  at  most  have  no  other  effect 
than  to  render  it  necessary  to  apply  to  a  court  of  equity,  if  a 
court  of  law  and  the  party's  object  did  not  allow  him  to  have 
recourse  to  equitable  plea  or  replication.  In  all  such  cases 
however,  prudence  requires  that  the  deed  should  be  cancelled 
and  delivered  up. 

In  the  absence,  therefore,  of  mutual  consent  to  the  dissolu- 
tion of  the  contract,  a  merchant  cannot  insist  on  having  his 
goods  relanded  and  delivered  to  him,  without  paying  the 
freight  that  might  become  due  for  the  carriage  of  them ;  for, 
although  the  voyage  is  not  commenced,  and  the  master  has  no 
lien  on  the  cargo,  the  contract  remains,  and  he  may  insist  on 
performing  it  with  a  view  to  freight.  Moreover,  all  bills  of 
lading  for  the  cargo  must  at  the  same  time  be  delivered  up  to 
the  master,  or  a  sufficient  indemnity  given  him  against  the  con- 
sequences of  any  of  these  documents  coming  into  the  hands  of 
third  persons.* 

Another  general  rule  of  law  furnishes  a  dissolution  of  these 
contracts  by  matter  extrinsic.  If  an  agreement  be  made  to  do 
an  act  lawful  at  the  time  of  such  agreement,  but  afterwards, 
and  before  the  performance  of  the  act,  the  performance  be 
rendered  unlawful  by  the  government  of  the  country,  the 
agreement  is  absolutely  dissolved. 

We  have  already  discussed  in  this  chapter  the  operation  of 
hostile  and  quasi-hostile  proceedings  upon  civil  contracts,  and 
must  therefore  substitute  for  repetitions  here  a  reference  to  the 
foregoing  pages. 

If  the  government  of  the  country,  to  which  the  ship  and  niegality  of  Con- 
cargo  belong,  should  prohibit  the  exportation  of  the  particular  ^^^^^^ 
commodities  that  compose  the  cargo,  or  by  the  terms  of  the 
contract  are  destined  to  compose  it,  performance  being  thus 
rendered  illegal  by  an  authority  to  which  both  parties  owe 
allegiance,  damages  for  non-performance  cannot  be  claimed 
by  either.  On  the  other  hand,  if  a  merchant  hire  a  ship  to  go 
to  a  foreign  port,  and  covenant  to  furnish  a  lading  there,  a 


>  Tindall  v.  Taylor,  4  £.  &  B.   219  j  Anou.  2  Ecj[.  Cd.  Ab.  98  ;  Davidson  v, 
Gwynne,  12  East,  881. 
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prohibition  by  the  govemmeiit  of  that  country  to  export  the 
intended  articles,  as  we  have  seen,  neither  dissolves  the  contract, 
nor  absolutely  excuses  a  non -performance  of  it;*  the  common 
exception  of  the  restraint  of  princes  and  rulers  applying  only  to 
the  case  of  the  master,'  unless  it  is  expressly  stipulated  to  be 
mutual.' 


TBI  HIASUm  OV 
PAVAGES. 


The  measure  of  damages  in  an  action  for  non-performance, 
is  the  loss  arising  from  the  breach  of  the  contract.  In  an 
action  by  a  shipowner,  the  amount  of  this  loss  is  the  amount 
of  the  freight  under  the  charter-party,  deducting  the  expense 
of  earning  it,  and  any  freight  actually  earned  by  the  ship  during 
the  same  period/ 

The  rules  for  ascertaining  the  amoimt  of  the  freight  in  such 
cases  have  already  been  considered/  This  amount  being 
ascertained,  the  plaintiff  is  primd  facie  entitled  to  the  full 
measure  of  damages.  But  if  his  conduct  imder  the  circum- 
stances out  of  which  the  breach  of  contract  arose,  was  unrea- 
sonable, the  jury  are  at  liberty  to  take  that  into  account,  and 
return  a  verdict  fpr  a  smaller  amount  of  damages  in  conse- 
quence." 

Although  the  freight  casually  earned  goes  in  reduction  of 
the. damages  legally  recoverable,  it  is  doubted  whether  the  law 
imposes  on  the  master  in  such  a  case  any  duty  to  go  in  search 
of  a  freight  for  the  express  purpose  of  diminishing  the  defen- 
dant's burden.'  Mr.  Abbott's  authority,  unsupported  by  any 
case,  is  in  favour  of  such  an  obligation  on  the  master,'  and 
Mr.  Sedgwick  lays  down  the  law  to  the  same  effect,  supporting 
his  position  by  reference  to  several  American  cases.'  But  at 
least  during  the  stipulated  lie-days,  and  until  there  has  been  a 
breach  of  the  contract  by  the  charterer,  the  master  is  not 


1  Anie^  p.  462. 

3  Blight  and  Othera  v.  Page,  2  B.  & 
P.  295  note ;  Touteng  v.  Hubbard,  3 
B.  &  P.  298  ;  Sjoerds  v.  Luscombe,  16 
East,  201,  206. 

»  Bruce  v.  Nicolopulo,  24  L.  J.  (Ex.) 
321. 

*  Smith  V.  M'Guire,  3  H.  &  N.  654  ; 
Puller  V.  Staniforth,  11  £ast,  232 ; 
Staniforth  v.  Lyall,  7  Bing.  169;  Wilson 


V.  Hicks,  26  L.  J.  (Ex.)  242. 

»  AjUe,  p.  384-394. 

«  Wilson  V.  Hicks,  26  L.  J.  (Ex.) 
242. 

7  Per  Martin,  B.,  Smith  v.  M'Goire, 
3  H.  &  N.  554. 

^  Abbott  on  Shipping,  4th  ed.  430. 

^  Sedgwick  on  Damages,  2nd.  ed. 
861. 
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at  liberty  to  accept  any  extraneous  oflFer  of  freight  made  to 
him  in  the  meantime.* 

If  the  charter-party  substitutes  for  stipulated  freight  a 
liquidated  sum  in  case  of  non-performance,  such  as  afterwards 
occurs,  the  shipowner  is  entitled  to  that  sum  in  addition  to  any 
freight  subsequently  earned  by  the  ship  during  the  period  of 
the  chartered  voyage.*  It  is  very  difficult  however  to  discern 
any  essential  difference  between  BeU  v.  PuUer,  where  this  rule 
was  laid  down,  and  the  prior  case  of  PvMer  v.  Staniforth*  where 
a  different  principle  was  followed.  In  both  cases  the  vessel 
carried  out  a  small  shipment  of  lead,  and  was  prohibited  from 
discharging  it,  or  obtaining  another  cargo  at  St.  Petersburgh. 
In  the  former  the  lead  was  brought  home,  and  additional  freight 
was  earned.  In  the  latter  case  the  master  disposed  of  the  lead 
at  a  disadvantage  at  Stockholm,  and  there  obtained  freight  to 
England,  and  though  his  conduct  is  unquestioned  throughout 
the  case,  and  nothing  seems  to  turn  upon  that,^  the  Court  held 
nevertheless  that  the  freight  casually  earned  was  to  be  deducted 
from  the  liquidated  sum  payable  imder  the  charter-party. 

But  where  the  charter-party  provided  that  the  charterer 
might  give  notice  at  the  port  of  destination  of  his  intention  to 
abandon  the  adventure,  paying  5002.  in  lieu  of  all  freight  or 
damages,  and  there  was  neither  notice  nor  cargo  for  the  master 
on  his  arrival  out,  or  any  agent  there  of  the  charterer,  it  was 
held  that  in  the  event  which  had  happened,  the  case  was  as 
though  no  such  stipulation  existed  in  the  charter-party,  and 
therefore  was  governed  by  the  general  rule,  that  freight  earned 
went  in  reduction  of  the  damages  recoverable ;  so  that  the 
plaintiff  was  entitled  to  nominal  damages  only,  the  ship's 
actual  earnings  being  better  than  the  stipulated  freight.' 

*  Harries  v,   Edmonds,  1  C.  &  E.     2  Taunt.  285,  299,  endeayours  to  die- 
686.  tinguish  PuUer  v,   Staniforth  on  that 

'  Bell  f?.  Pnller,  2  Taunt  285.  ground  from  the  case  before  him  ;  but 

>  Puller  V.  Staniforth,  11  East,  232.       the  success  of  his  endeavour  is  doubtful 

*  Mansfield,  C.  J.,  in  Bell  v.  Puller,         *  Staniforth  v.  Lyall,  7  Bing.  169. 
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WHAT  IT  IS. 


Legal  history  of. 


Stoppage  of  goods  in  transitu  is  that  exercise  of  the  unpaid 
vendor's  right,  which  arises  in  case  of  the  bankruptcy  or 
insolvency  of  the  vendee  while  the  goods  are  on  their  wa}-, 
whereby  he  clothes  himself  again  with  legal  possession  thereof, 
and  a  lien  thereon  for  the  amount  of  the  price. 

The  introduction  of  this  principle  into  the  law  of  England 
is  assigned  to  the  Commissioners  of  the  Great  Seal,  in  the 
year  1690  ;  *  it  was  engrafted  on  the  law  of  Scotland  by  Lord 
Chancellor  Thurlow  and  the  House  of  Lords  in  1790  ;  *  and  it 
was  substituted  for  the  previous  law  of  France  by  the  Code  de 


*  To  Sir  John  Maynard  therefore, 
and  bis  colleagues,  who  were  com- 
missioners  of  the  great  seal  till  the 
14th  of  May,  1690,  unless  the  21st  of 
March,  assigned  by  Vernon  as  the  date 
of  the  decree,  is  to  be  regarded  in  con- 
sequence of  the  change  introduced  as  to 
the  time  of  commencing  the  year,  as 
the  21st  of  March,  1691,  thereby  post- 
poning the  case  a  whole  year,  and 
making  Sir  John  Trevor  and  his  col- 
eagiies  in  the  commission  of  the  great 


seal  the  authors  of  this  celebrated 
decision  in  Wiseman  v,  Vandeputt,  2 
Vem.  203  ;  2  T.  R.  68,  76  ;  |»r  Lord 
Abinger,  Gibson  v,  Carruthers,  8  M.  & 
W.  321,  336  ;  Lickbarrow  v.  Mason, 
2  T.  R.  63 ;  1  H.  Bl.  857 ;  6  East, 
21  note,  S.  C;  Snee  v.  Prescott,  1  Atk. 
245  ;  Ellis  r.  Hunt,  3  T.  R  464 ; 
Hodgson  V.  Loy,  7  T.  R.  440. 

*  Allan  V.  The  Creditors  of  Stein,  in 
the  Ho.  of  Lords,  23  Dec.  1790;  8 
Paton,  App.  Cases,  191,  196. 


CHAP.  Xn.]         HI8T0KY  OF   STOPPAGE   IN   TBANSITU. 


505 


Commerce,  in  1807/  passing  thence  with  modifications  into 
the  jurisprudence  of  most  of  the  contmental  nations  of  Europe. 

By  the  law  of  this  country,  a  sale  of  chattels  immediately 
vests  in  the  vendee  the  property  in  the  goods  and  the  right  of 
possession,  and  in  the  vendor,  a  right  to  the  price,  with  a  lien 
on  the  goods,  if  they  are  in  his  possession,  for  the  payment  of 
it.  If  the  vendor  part  with  possession  of  the  goods,  his  lien  is 
gone  and  cannot  be  revived ;  but  he  still  retains  the  right  of 
stopping  them  in  transitu  if  the  vendee  has  in  the  meantime 
become  bankrupt  or  insolvent. 

By  the  Roman  law  of  sale,  whilst  the  jvs  ad  rem  passed  to 
the  vendee,  the  jus  in  re  remained  in  the  impaid  vendor,  not- 
withstanding the  purchaser  had  obtained  the  goods.  In  every 
case,  therefore,  of  sale  and  delivery  without  payment,  that  law 
implied  a  tacit  hypothec  of  the  goods  for  the  price,  and  this 
presumption  in  favour  of  the  vendor,  could  only  be  rebutted 
by  proof  of  security  given,  or  of  sale  and  delivery  upon  credit, 
or  of  delivery  on  condition  that  if  the  price  were  not  paid  by  a 
certain  day,  the  sale  should  be  void.* 

We  have  already  adverted  to  the  fact  that  the  Roman  law  of 
hypothec  was  necessarily  subjected  to  modification  in  modem 
times  by  those  nations  who  had  based  their  jurisprudence  on 
the  Pandects ;  ^  but,  nevertheless,  in  case  of  the  insolvency  of 
the  buyer,  the  former  law  of  France  continued  to  be  such  that 
the  vendor  who  stiill  lay  out  of  his  money,  might  seize  the 
goods  that  he  had  sold,  in  the  hands  of  the  buyer,  without  any 
obligation  to  share  them  with  the  other  creditors.^ 


'  Co.  de  Com.  art.  no.  576,  577. 

'  Inst.  2.  1.  41,  Yenditee  vero  res  ct 
traditse  non  aliter  emptor!  acquiruntur 
quam  si  is  Tenditori  pretium  solyerit, 
▼el  alio  modo  ei  satisfecerit.  Dig.  18. 
1.  19,  Quod  vendidi  [ot  tradidi]  non 
aliter  fit  accipientis,  quam  si  aut 
pretium  nobis  solutum  sit,  aut  satis  eo 
nomine  factum,  Tel  etiam  fidem  habn- 
erimus  emptori  sine  ulla  satisfactionc. 
And  see  tlnd,  §  53 ;  Dig.  14.  4.  5,  17 
&18. 

Pothier,  Pandecte,  18.  S.  1,  says, 
Lex  Commissoria  est  ea,  qtise  inter 
Tenditorem  et  emptorem  convenit,  ut 
si  intra  proefinitum  diem  ])retium  solu- 


tum non  sit,  res  sit  inempta ;  and 
Ulpian,  Dig.  18.  3.  1, 1,  says.  Si  fundus, 
commissoria  lege,  venierit,  magis  est 
sub  conditions  resolvi  emptio,  quam 
sub  conditions  contrahi  videtur,  i.e.,  it 
had  not  the  effect  of  making  the  sale 
conditional,  but  of  making  it  con- 
ditionally  dissoluble,  1  Bell.  Com.  8rd. 
ed.  no.  289. 

•  ArUCf  p.  59. 

*  Domat,  Loix  Civiles,  liv.  4,  t.  6, 
§  2,  art.  3.  See  also  the  notes  of  the 
same  author  on  that  article,  and  on  liv. 
3,  1. 1,  §  5,  art.  3,  where  it  appears  that 
by  the  custom  of  some  parts  of  France 
a  person,  who  had  sold  goods  expecting 
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]france,  however,  aud  the  other  continental  nations,  after 
having  adhered,  with  considerable  fidelity,  to  the  spirit  and 
principles  of  the  imperial  legislation  of  Borne,*  were  induced 
by  the  events  which  followed  the  year  1789,  to  make  conces- 
sions to  modem  usage  and  habits;  and  the  authors  of  the  Code 
de  Commerce  giving  the  preference  to  the  English  law  of 
stoppage  in  tramitUy  abolished  the  doctrine  known  till  then 
under  the  title  of  Revendicationy  as  incompatible  with  the 
interests  of  commerce.' 


to  be  paid  immediately,  might,  if  ^lie 
was  not  x><ud,  have  retaken  the  goods 
even  oat  of  the  possession  of  a  subse- 
quent purchaser.     See  t?i/ra,  note  •. 

^  Those  who  desire  to  pursue  this 
inquiry  will  find  much  assistance  in 
1  Bell's  Com.  3d.  ed.  no.  236,  where 
he  refers  to  several  of  the  continental 
lawyers  to  show  the  general  acceptance 
which  the  doctrines  of  the  Roman  law 
on  this  subject,  had  ^rith  most  of  the 
continental  nations  prior  to  the  French 
Revolution.  If  this  view  of  the  doc- 
trine of  law  entertained  by  continental 
countries  be  correct,  Lord  Abinger  is  not 
supported  in  his  statements  upon  that 
subject  made  in  the  cursory  view  he 
takes  of  the  history  of  Stoppage  in 
transitu  in  Gibson  v.  Carruthers,  8  M. 
k  W.  836.  Mr.  Blackburn  (on  Sale), 
had  already  pointed  out  this  inaccuracy 
of  the  noble  and  learned  Chief  Baron. 

3  The  following  is  an  extract  from  the 
Expos4  des  motifs  d'une  portion  du 
livre  8  du  Code  de  Commerce  pr^sent^ 
au  Corps  L^gislatif,  par  le  conseiller 
d'etat  Segur,  in  September,  1807. 

Le  titre  3  contient  uno  innovation 
importante  et  merite  par  consequent 
de  fixer  votre  attention. 

Le  revendication  ^tait  d'usage  en 
France  depuislongtemps,  et  cette  faveur, 
accord^e  au  vendeur  de  reprendre  sa 
marchandise  lorsqu*il  pouvait  en 
prouver  l*identit4,  lorsqu'il  la  retrouvait 
sous  balle,  sous  corde,  et  sans  altera- 
tion, n'^tait  regime  par  aucune  loi,  et 
variait  suivant  les  localit^s  ;  cet  usage 
etait  sujet  perpetuel  des  plaintes  des 
ci^anciers  dans  toutes  les  faillites;  ils 
supportaient  avec  peine  ce  privilege,  et 


le  regardaient  commc   une   injustice. 

Les  redacteurs  du  projet  deCode  avaient 

supprim^  et  interdit  toute  revendica- 
tion .... 

Aprds  un  examen  approfondi,  on  a 
reconnu  que  Tusage  de  la  revendication 
etait  une  source  de  procds  et  un  moyen 
de  fraude,  que  la  sagesse  vondrait  en 
vain  regler  un  usage  qui  n^est  fbnd^  ni 
sur  le  droit,  ni  sur  Tequite,  et  que  son 
plus  gi'and  inconvenient  etait  surtout 
de  laisser,  par  ce  privilege,  le  sort  des 
cr^anciers  k  la  merci  de  la  volenti  du 
faiUi  qui  pouvait  k  son  grd  favoiiser 
Tun,  sacrifier  Tautre,  en  conservant  ou 
en  denaturant  les  signes  qui  penvent 
constater  I'identit^,  et  en  retardant  ou 
accelerant  la  vente  des  effets  qui  lui 
auraient  ^te  livres.     D'aprds  ces  con- 
siderations, on  s'est  decide  h  ne  per^ 
mettre   la  revendication  que  pour  la 
marchandise  en  depdt  pour  celles  qui 
sont  en  route,  et  qui  n'ont  pu  encore 
6tre  sujett^  h  aucune  confusion  dans 
les  magasins  de  Tacheteur :  nous  Tadmet- 
tons  encore  pour  les  remises  en  effets 
non  encore  echus,   ou  ecbus  et   non 
encore  payes,  si  ces  remises  ont  ^te 
&ites    avec   le    simple   mandat   d*en 
recouvrer  et  d'en  garder  la  valeur  k  la 
disposition  du  propri^taire.    Code  de 
Com.  par   Favard-de-Langlade,  Paris, 
1807-12,  tom.  2,  p.  109.     The  differ- 
ence  there   is    between   this   extract 
and  that  which  purports  to  be  the  same 
given  in  1  BelPs  Com.  no.  199  note, 
may  partly  excuse  me  for  giving  it  at 
such  length,  as  I  have  no  doubt  it  is 
now  given  correctly. 

The  whole  subject   of  Bankruptcy 
having    undergone  a  change   in   the 
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Although  stoppage  in  transitu  has  been  familiar  to  the  L^gal  cflfect  of. 
IlBglish  law  for  so  many  years  as  a  right  of  great  practical 
importance,  the  very  nature  of  it,  and  the  precise  effect  operated 
thereby  on  the  contract  of  sale,  is  at  this  day  still  matter  of 
doubt,' — whether  it  be  a  rescission  of  the  contract,*  or,  what  is 
rather  the  received  opinion,  a  legal  possessory  right,  by  the 
exercise  of  which  the  vendor  is  again  clothed  with  lawful 
possession  of  the  goods,  and  entitled  thenceforth  to  hold 
them  until  payment  of  the  price.'  Distinguished  names  are 
aBsociated  with  each  of  these  views,  and  there  are  difficulties 
attending  the  acceptance  of  either ;  *  that  which  is  the  more 
consonant  with  piinciple  is  now  in  most  favour  with  English 
jurists ;  but  it  is  remarkable  that  no  case  has  yet  occasioned 
an  express  decision  on  the  question  by  any  of  our  courts. 

We  will  consider,  in  respect  of  this  subject ;  First,  When 
goods  may  be  stopped  so  as  to  revest  possession  of  them  in 
the  vendor ;  Secondly,  Who  of  right  may  stop  them ;  Thirdly, 
Under  what  circumstances ;  and  Fourthly,  In  what  way. 


First.  This  stoppage,  in  order  to  operate  any  valid  effect  to  the  week  goom  mat 


advantage  of  the  vendor,  must  be  of  the  goods  while  in  transitu. 


BB  YALIDLT 
8T0PP1D. 


French  Law  since  the  first  existence  of 
the  Code  de  Commerce,  the  title  Revcn- 
dieaticUt  is  also  revised  with  much 
difference  of  expression,  hut  still  sub- 
stantially follows  out  the  principles 
proper  to  Stoppage  in  transitu  as  known 
to  our  law.  See  Co.  de  Com.  liv.  3, 
c  10,  Ih  la  ReveiuiiccUion,  art.  574- 
579. 

*  See  the  argument  in  Clay  v. 
Harrison,  10  B.  &  C.  99 ;  Wilmshurst 
V,  Bowker,  5  Bing.  N.  C.  547;  (in  error) 
8  Scott,  N.  R.  570 ;  per  Parke,  B., 
Wentworth  v,  Outhwaite,  10  M.  &  W. 
436,  452  ;  per  Lord  Ahinger,  C.  B.,  in 
Gibson  v.  Carruthers,  8  M.  &  W.  321, 
886,  ''it  is  called  in  the  courts  of  law 
a  doctrine  of  equity,  and  in  the  courts 
of  equity  a  doctrine  of  law." 

'  Per  Lord  Abinger,  C.  B.,  in  Went- 
worth V.  Outhwaite,  10  M.  &  W.  436, 
455  ;  per  Tindal,  C.  J.,  in  Jenkyns  v. 
Usbome,  7  M.  &  Gr.  678. 


3  Per  Lord  Kenyon,  C.  J.,  in  Hodg- 
son V.  Loy,  7  T.  R.  440,  445  ;  per 
Parke,  B.,  Edwards  v.  Brewer,  2  M.  & 
W.  375,  377  ;  per  Bayley,  J.,  in  Blox- 
am  V.  Saunders,  4  B.  &  C.  941,  948  ; 
per  Parke,  Alderson  and  Rolfe,  BB., 
in  Wentworth  v.  Outhwaite,  10  M.  & 
W.  436,  452. 

*  Per  Parke,  B.,  Wentworth  i?.  Outh- 
waite, 10  M.  &  W.  436,  452.  It  seems 
impossible  to  say  with  Mr.  Parsons, 
(Shipping,  vol.  i.  339),  that  this  is  but 
an  extension  of  the  lien  of  the  Seller, 
without  a  grave  misuse  of  well-defined 
legal  terms,  and  no  little  confusion  in 
point  of  legal  doctrine ;  see  Sweet  v. 
Pym,  1  East,  4. 

It  is  a  curious  coincidence  that  the 
civilians  were  similarly  divided  as  to 
the  precise  effect  of  a  sale  and  deliveiy 
of  goods  without  payment  in  respect  of 
the  question  of  credit.  Did  the  tradiHo 
rerum  imply  giving  credit  ?  or,  was  the 
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In  trantUu. 


The  transit  de- 
fined relatively 
to  possession. 


PoBsession  ceded, 
abeolately  or 
oondilionally. 


The  transit  commences  the  instant  that  the  vendor  cedes 
possession ;  his  lien  for  the  price  ceasing  at  the  same  instant, 
his  risk  then  begins.  The  transit  continues  until  the  instant 
that  the  goods  reach  the  actual  or  constructive  possession  of 
the  vendee  who  is  thenceforward  clothed  not  only  with  the 
rights,  but  the  possession  proper  to  the  owner. 

Possession  is  not  ceded,  or  gained  without  assent.  A 
concurrence  of  assent,  therefore,  essentially  enters  into  a 
perfect  transfer  of  possession,  and  whether  there  has  been  such 
a  concurrence  is  a  question  of  importance  and  difficulty  when 
there  is  no  removal  of  the  goods  from  the  place  they  occupied. 
Cases  of  this  kind  are  numerous  upon  the  objection  of  non- 
delivery within  the  statute  of  frauds,'  and  cases  upon  the 
revocation  of  the  vendor's  delivery  order  before  it  is  acted 
upon  so  as  to  destroy  his  lien  on  the  goods  are  also  numerous 
and  very  analogous  to  those  on  stoppage  in  transitu* 

Here,  as  in  cases  upon  the  vendor's  delivery  order,  it  is 
frequentiy  a  question  whether  possession  was  absolutely  ceded 
or  conditionally  only.  A  delivery  order  to  weigh,  or  measure, 
and  deliver  to  the  vendee,  is  conditional  when  weighing  or 
measuring  is  of  the  essence  of  the  contract ; '  and  in  that  case 
a  transfer  in  the  wharfinger's  books  is  no  delivery  until  the 
weight  or  measure  has  been  taken.**  On  the  other  hand,  if  the 
weighing  mentioned  in  the  order  is  for  the  convenience  of  the 
purchaser  only,  it  operates  no  postponement  of  the  transfer  of 
possession."  Hence  it  is  a  general  rule,  that  so  long  as  any- 
thing remains  to  be  done,  in  order  to  put  the  goods  in  a 
condition  for  delivery,  or  to  ascertain  by  quantity  the  goods 
to  be  delivered,  possession  is  not  ceded,  and  consequently  cannot 
have  been  transferred. 


presumption  of  law  in  favour  of  a  tacit 
hypothec  which  could  only  be  re- 
butted by  proof  of  an  express  agree- 
ment to  give  credit?  See  Vinnius, 
Ck)m.  in  Inst.  2.  1.  41,  p.  181 ;  1  Bellas 
Com.  S  ed.  no.  236  note. 

^  Chitty  on  Contracts,  by  Russell, 
345,  346  ;  Blackburn  on  Sale,  147-169. 

^  Blackburn  on  Sale,  230;  Dixon  r. 
Yates,  5  B.  &  Ad.  813 ;  Lucas  v.  Dorrien, 
7  Taunt.  278  ;  Lackington  v,  Atherton, 


8  Scott,  N.  S.  38 ;  Miles  v.  Gorton,  2 
Cr.  &  M.  604  ;  To^vnley  v.  Crump,  4 
A.  &  E.  58. 

•  Hanson  v.  Meyer,  6  East,  614  ; 
Wallace  v.  Breeds,  13  East,  522  ;  Busk 
V.  Davis,  2  M.  &  Sel.  397  ;  Shepley  r. 
Davis,  5  Taunt.  617. 

•  Busk  V.  Davis,  2  M.  &  Sel.  397. 

•  Swanwick  r.  Sothem,  9  A.  &  E. 
895. 
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This  rule  is  necessarily  applicable  to  the  proper  subject  of 
the  present  chapter.  Goods,  when  put  on  board  ship,  are 
primd  facie  out  of  the  possession  of  the  vendor,'  and  if  the 
vendee  be  owner  of  the  ship,  they  are  primd  facie  in  his  posses- 
sion ; '  but  by  means  of  the  bill  of  lading  the  vendor  may 
continue  his  control  of  the  goods,  and  evince  by  that,  and  his 
correspondence  with  the  vendee,  that  possession  is  only  to  be 
obtained  upon  condition.*  The  vendor,  it  seems,  cannot  be 
ousted  of  his  possession  contrary  to  his  intention  by  the 
master  refusing  to  sign  a  receipt  or  a  bill  of  lading  of  a  tenor 
I»roper  for  the  vendor's  purpose.  It  was,  therefore,  held  that 
in  consequence  of  the  mate's  refusal  to  give  a  receipt  for  the 
goods  *'  on  the  vendor's  account,"  delivery  was  not  completed, 
notwithstanding  he  signed  bills  of  lading  for  the  vendees 
deliverable  to  their  correspondents,  and  the  vendor's  right  to 
stop  them  in  transitu  remained.^  But  the  improper  detention 
of  such  a  receipt,  when  given,  whether  through  fraud  or  over- 
sight, is  not  evidence  of  incomplete  delivery  ;  *  and  a  delivery 
once  complete,  is  not  afterwards  affected  by  any  change  of  the 
vendor's  intention,  or  by  a  qualified  bill  of  lading  fraudulently 
obtained  from  the  master.' 

The  question  in  these  cases,  as  to  ceding  possession,  is  con-  Depends  npon 
cemed  with  the  intention  of  the  vendor.  Delivery  of  part, 
therefore,  notwithstanding  the  whole  are  subject  of  one  entire 
contract,  is  liable  to  be  qualified,  according  as  there  was  an 
intention  therewith  to  give  up  possession  of  the  whole,  or 
retain  his  lien  upon  the  remainder.'  For  although  his  lien  is 
lost  by  the  shipment  afterwards  of  the  remainder,  if  possession 


1  Per  Bayley,  J.,  Bloxamv.  Sanders, 
4  B.  &  C.  941,  948  ;  per  Parke,  B., 
Edwards  v.  Brewer,  2  M.  fc  W.  375  ; 
per  id.  Whitehead  v,  Anderson,  9  M.  & 
W.  518,  534. 

*  Ogle  V.  Atkinson,  5  Taunt.  759  ; 
MfFaggartv.  Kyuier,  cited  in  Bohtlingk 
V,  Inglis,  3  East,  396. 

'  Ellerahaw  v.  Magniac,  6  £zch.  570; 
Turner  v.  The  Trustees  of  the  Liverpool 
Docks,  (in  error)  6  Ezch.  543 ;  Van 
Casteel  v,  Booker,  2  £xch.  69 ;  Wait  v. 
Baker,  2  id.  1 ;  and  see  WaLley  v. 
Ifontgomeiy,  8  East,  585  ;  Jenkyns  v. 


Brown,  19  L.  J.  (Q.  B.)  286. 

4  Ruck  V.  Hatfield,  5  B.  &  Aid.  632  ; 
Schuster  v,  M'Kellar,  7  K  &  B.  704. 

•  Cowasjee  v,  Thompson,  5  Moore, 
P.  C.  165. 

'  Ogle  V.  Atkinson,  5  Taunt.  759 ; 
and  see  Schuster  v.  M'Kellar,  7  E.  &  B. 
704. 

7  Dixon  V.  Yates,  5  B.  &  Ad.  313, 
336,  339 ;  Bunney  v.  Poyntz,  4  B.  & 
Ad.  568  ;  Simmons  v.  Swift,  5  B.  &  C. 
857;  Slubey  v,  Hayward,  2  H.  Bl. 
504  ;  Hammond  v,  Anderson,  1 B.  &  P. 
N.  R.  69. 
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thereof  is  not  transferred  with  the  part  akeady  delivered,  the 
remaining  goods  are  still  in  transitu^  and  may  be  stopped.' 
Po8M«ion  gained       The  transit,  thus  begun,  terminates  in  the  rightful  posses- 
whenT^***  sion,  actual  or  constructive,  of  the  vendee.    But,  as  we  have 

already  said,  there  is  no  possession,  of  this  effective  descrip- 
tion, contrary  to  the  vendee's  intention. 

Where,  therefore,  a  consignee,  at  the  pressing  request  of  the 
shipmaster,  sent  directions  by  his  son  to  have  the  goods  landed 
at  Beale's  Wharf,  at  which  he  had  been  accustomed  to  have 
goods  landed  and  left  for  him  till  he  took  them  away  in  his 
own  carts ;  but  at  the  same  time  told  his  son,  on  this  occasion, 
that  he  would  not  meddle  with  the  goods,  his  condition  being 
then  insolvent;  it  was  held  that  the  transitns  was  not  ended  by 
such  landing,  notwithstanding  the  consignee's  intention  had 
not  been  communicated  to  the  wharfinger.*  And  if  the  con- 
signee take  part  of  the  goods  into  his  possession,  separating 
that  part  from  the  rest  in  his  intention  with  regard  to  posses- 
sion, the  transitus  of  the  remainder  still  continues ;  *  but 
possession  taken  of  part  and  intended  as  an  act  of  ownership 
with  regard  to  the  whole,  ends  the  transitus  in  respect  of  all 
the  goods,  of  which  similar  possession  was  at  the  same  time 
practicable.^  And  delivery  of  the  bill  of  lading  to  another 
by  the  vendee  under  agreement  that  he  will  receive  the  goods 
and  apply  the  proceeds  in  payment  of  the  price,  not  operating 
adversely  to  the  vendee,  puts  the  other  in  possession  as  his 
agents  and  defeats  the  vendor's  right/ 
By  Vendee's  In  like  manner,  if  the  goods  reach  the  hands  of  the  vendee's 

agent,  the  agent's  possession  is  qualified  by  the  principal's 
intention^  either  expressed  in  the  particular  transaction,  or 
evidenced  by  prior  usage  in  similar  matters.  And  therefore 
when  the  goods  have  come  into  hands  where  goods  of  the  same 
person  usually  remain  until  they  are  anew  put  in  motion  by 

^  Wentworth  v,  Outhwaite,  10  M.  &  *  Jones  v,  Jones,  8  M.  &  W.  481 ; 

W.  486 ;  Tanner  v,  Scovell,  14  M.  &  contrasted  with  Wentworth  v.  Oath- 

W.  28.  waite,  10  M.  &  W.  436. 

»  James  v.  Griffin,  2  M.  &  W.622  ;  *  Siffken  v.  Wray,  6  East,  871;  Seeus, 

S.   P.  Mills  V.  Ball,  2  B.  &  P.  457  ;  where  there  was  no  such  agreement,  but 

Edwards  v.  Brewer,  2  M.  &  W.  375  ;  a  delivery  of  the  bill  of  lading,  adveno 

Tucker  v.  Humphrey,  4  Bing.  516.  intuiiUy  Feise  v.  Wray,  3  East,  98. 

3  Tanner  r.  Scovell,  14  M.  &  AV.  28. 
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hiniy  although  such  hands  are  those  of  the  carrier  or  wharfinger 
or  packer,  and  the  place  of  deposit  be  no  other  than  an  open 
shed  or  a  waggon  office,  the  transitm  is  ended,  and  the  right 
of  stoppage  is  not  revived  with  the  new  removal.*  It  is  only 
a  difference  in  the  evidence,  if  the  vendee  expressly  provide 
for  the  occasion,  as  by  a  request  to  the  carrier  to  let  the  goods 
remain  in  his  warehouse  till  the  vendee  can  take  them  away ; 
the  principle  is  the  same.*  "  A  case  of  constructive  posses- 
sion," says  Parke,  B.,  "is  where  the  carrier  enters,  expressly  or 
by  implication,  into  a  new  agreement,  distinct  from  the  original 
contract  for  carriage,  to  hold  the  goods  for  the  consignee  as 
his.agent,  not  for  the  purpose  of  expediting  them  to  the  place 
of  original  destination  pursuant  to  that  contract,  but  in  a  new 
chai'acter,  for  the  purpose  of  custody  on  his  account,  and 
subject  to  some  new  or  further  order  to  be  given  to  him."  * 

But  if  the  agent  who  obtains  possession  is  an  agent  merely  wuen  nou 
for  the  purpose  of  forwarding  the  goods,  although  he  have  to 
retain  them  till  a  convenient  opportunity  occur,  in  that  case 
there  is  no   constructive  possession,  the  vendor's  intention 
being  express  evidence  to  the  contrary.* 

It  seems  impossible  to  discover  in  this   state  of  the  law  Termination  of 
anything  that  is  hostile  in  principle  to  the  voluntary   ter-  fowtheendof 
mination  of  the  transitas  by  the  vendee  at  any  stage  of  the  *^®  voyage. 
journey;    on  this  question,  however,  it  is  possible  to  detect 
the  influence  of  a  misconception  that   confounds   the   geo- 
graphical iter  with  the  legal  transitm*  or  the  bias  of  an 
undue  wish  to  protect  a  vendor  who  is  himself  pleased  to 
forego  all  protection.*  Thus,  Mr.  Abbott  cites  Hohty,  Pownal/ 


>  Dixon  V.  Bald  wen,  5  East,  175  ; 
Wentworth  v.  Outhwaite,  10  M.  & 
W.  486  ;  Leeds  v.  Wright,  8  B.  &  P. 
320 ;  Scott  V,  Pettit,  8  id.  465  ;  Allan 
V.  Gripper,  2  Cr.  &  J.  218 ;  Rowe  v, 
Pickford,  8  Taunt.  83. 

•  Foster  v,   Framptou,    6  B.  &  C. 

107. 

•  Per  Parke,  B.,  Whitehead  v.  An- 
derson, 9  M.  &  W.  518,  534  ;  repeated 
by  him  in  Wentworth  v.  Outhwaite, 
and  applied  to  that  case,  10  M.  &  W. 
436,  450. 

•  Smith  V.  Goss,  1  Camp.  282  ;  Coates 


V,  Bailton,  6  B.  &  Cr.  422  ;  Foster  v, 
Frampton,  6  id.  107;  Jackson  r.  Nichol, 
5  Bing.  N.  C.  508. 

*  Hoist  V.  Pownal,  1  Esp.  242 ;  and 
Mr.  Abbott's  observation  thereon,  infra, 
Mr.  Blackburn  (on  Sale  254),  with  an 
impropriety  of  this  kind,  inquires, 
**  whether  the  vendee  may  anticipate 
the  TuUural  termination  of  the  tran- 
situs." 

•  See  the  observations  of  Tindal,  C.  J. , 
in  Jackson  v,  Nichol,  5  Bing.  N.  C. 
608,  518,  (Ated  postj  p.  515. 

'  Hoist  r.  Pownal,  1  Esp.  242. 
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a  case,  where  the  consignee  went  on  board  a  ship  which  had 
come  to  the  quay  without  performing  quarantine,  and  claimed 
the  goods,  opening  at  the  same  time  some  of  the  chests ;  but 
the  vessel  was  sent  back  to  the  quarantine  ground,  and  before 
she  returned  to  the  quay  the  goods  were  stopped  by  the 
consignor;  and  Lord  Kenyon  is  reported  to  have  held  the 
right  of  stoppage  to  exist,  because  the  voyage  was  not  at  an 
end  tiU  the  performance  of  quarantine ;  and  Mr.  Abbott  adds : 
— "  The  doctrine  of  this  case  is  in  exact  conformity  to  the 
tenor  of  a  bill  of  lading,  by  which  the  master  always  engages 
to  deliver  the  goods  at  the  place  of  destination,  and  which, 
therefore,  gives  no  authority  to  the  consignee  to  demand  them 
before  their  arrival  at  that  place;" ^  whereupon,  Parke,  B. 
remarks,  "  It  is  difficult  to  see  how  a  bill  of  lading  can  make 
any  difference."  *  The  observation,  however,  confounds  vojrage 
with  transitus  in  a  way  altogether  inexplicable,  except  on  the 
ground  of  a  desire  to  reconcile  an  anomalous  decision  handed 
down  by  a  reporter  of  no  authority. 

Parke,  B.,  lays  it  down,  that  "  if  the  vendee  take  the  goods 
out  of  the  possession  of  the  carrier  into  his  own  before  their 
arrival,  with  or  without  the  consent  of  tlie  carrier,  there  seems 
to  be  no  doubt  that  the  transit  would  be  at  an  end,  though  in 
case  of  the  absence  of  the  carrier's  consent,  it  may  be  a  wrong 
act  to  him,  for  which  he  would  have  a  right  of  action." '  The 
same  principle  had  previously  received  the  sanction  of  Lord 
Alvanley,  and  of  Chambre  and  Bayley,  JJ.*  And  Lord 
Kenyon,  whose  authority  is  claimed  for  HoUt  v.  Pownal,  is 
stated  by  the  same  reporter  to  have  held  that  a  vendee, 
residing  at  Norwich,  to  whom  four  pipes  of  wine  ypere  addressed 
from  London,  by  sanctioning  their  deposit  in  a  cellar  at 
Yarmouth,  had  terminated  the  transitus  in  the  course  of  the 
journey.*    We  have  already  seen  that  this  principle  is  received 


»  Abbott,  4th.  ed.  888  ;  10th  ed.  401. 

»  Per  Parke,  B.,  in  James  v.  Griffin, 
2  M.  &  W.  622,  633. 

•  Per  Parke,  B.,  in  Whitehead  v, 
Anderson,  9  M.  &  W.  518,  534. 

<  Per  Lord  Alvanley,  Mills  v.  Ball, 
2  B.  &  P.  457,  461  ;  per  Chambre,  J., 
Oppenheim  v.  Russell,  3  B.  &  P.  42, 


54  ;  per  Bayley,  J.,  Foster  v,  Frampton, 
6  B.  &  C.  107,  108. 

*  Wright  V,  Lawes,  4  Esp.  82.  It 
^'as  there  argued  moreover,  that  the 
transitus  was  not  ended,  because  the 
custom  was  to  tranship  the  goods  into 
barges,  and  send  them  on  by  river  to 
Norwich. 
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and  applied  to  transitus  as  known  to  the  law  of  nations,  for  the 
purpose  of  tenninating  the  risk  of  capture  at  any  period  before 
the  end  of  the  voyage,  by  the  possession  of  the  vendee  either  of 
ship  or  cargo  bought  in  transitu  during  the  existence  of  war.' 

Indeed,  it  is  only  using  other  means  to  the  same  end,  if  the 
vendee  send  his  own  ship  for  the  goods,  which,  in  the  absence 
of  express  precaution  by  the  vendor  to  the  contrary,  has  the 
undoubted  effect  of  ending  the  transitus  at  the  moment  of 
delivery.*  Grose,  J.  even  held,  that  delivery  into  a  ship 
chartered  by  the  vendee,  defeated  the  right  of  stoppage  in 
iramitu ;  *  but  tmless  it  be  a  charter  that  transfers  possession 
of  the  ship  to  the  charterer^  as  owner,  pro  hdc  vice*  the  case 
is  not  law  at  the  present  day.^ 

This  legal  transituSy  which  may  be  terminated  before  the  end  Trandt  pro* 
of  the  voyage,  or  iter^  may,  by  sufficient  authority,  be  also  the  voyage. 
prolonged  beyond  it.  Thus,  a  consignment  of  wine  on  which 
the  duties  were  not  paid  within  twenty  days  after  the  ship's 
entry,  was,  in  virtue  of  the  26  Geo.  3,  c.  59,  placed  in  the  king's 
warehouse,  not  to  be  removed  thence  till  the  end  of  three  months, 
and  then  only  for  the  purpose  of  being  sold  by  the  public  autho- 
rities for  the  amount  of  the  duties  ;  but  before  the  expiration 
of  that  time,  the  consignor  had  claimed  to  stop  the  wine,  and 
it  was  held  by  Lord  Kenyon,  that  his  right  still  existed,  not- 
withstanding a  previous  demand  on  the  part  of  the  consignee's 
assignees,  evidently  without  any  oflter,  however,  to  pay  the 
duties,  although  that  was  by  the  law  of  the  land,  the  condition 
of  their  right  to  possession.'  This  decision  was  afterwards 
approved  of  and  followed  in  a  similar  case  by  Lord 
Ellenborough.  C.  J.' 

But  the  law  denies  to  one  who  is  a  mere  agent  for  the  But  not  by  ono 
purpose  of  forwarding  the  goods,  any  power  to  prolong  the  Tuthority^^ 


1  Sorensen  v.  The  Queen,  11  Moore, 
P.  C.  141,  anU,  p.  477. 

'  Ogle  V.  Atkinson,  6  Taunt.  759 ; 
and  see  illerahaw  v.  Magniac,  6  £zch. 
570  ;  Turner  v.  The  Trustees  of  the 
Liyei^KK)!  Docks  (in  error),  6  Exch. 
543. 

«  Fowler  v,  M*Taggart,  cited  in 
Hodgson  V.  Loy,  7  T.  R.  442  ;  see  next 
note. 


*  But  Fowler  r.  MTaggart,  nomine 
Fowler  v.  Kymer,  as  stated  by  Lawrence, 
J.,  in  Bohtlingk  v,  Inglis,  8  East,  896, 
appears  to  have  been  founded  on  a 
charter  of  this  kind. 

»  Bohtlingk  v.  Inglis,  3  East,  381. 

«  Northey  v.  Field,  2  Esp.  613. 

'  Nix  V,  Olive,  coram  Lord  Ellen- 
borough,  C.  J.,  at  Guildhall,  post  T.  T. 
1805. 
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tra/n9itus,  and  thereby  alter  the  possessory  rights  of  others. 

In  the  words  of  Lawrence,  J.,  "  It  shall  never  be  permitted  to 

a  carrier  by  not  delivering  the  goods,  to  vary  the  property,  and 

Jackson  v  decide  to  whom  they  shall  belong." '     This  reasonable  maxim 

^^^^^^'  was  quoted  and  departed  from  by  Tindal,  C.  J.,  under  the 

circumstances  of  a  case  too  remarkable  on  that  account  not  to 
be  noticed  in  detail.'  A  purchase  of  lead  having  been  effected 
by  an  agent  in  the  country  for  his  principal  in  London,  the 
goods  were  obtained  by  the  carrier  from  the  vendor's  ware- 
house under  a  delivery  order  which  operated  no  prejudice  to 
the  rights  of  the  vendor.  The  vessel  arrived  at  her  usual 
moorings  in  the  river  Thames  on  the  21st  of  January,  the  day 
on  which  the  vendee  became  bankrupt.  The  lead  was  at  the 
bottom  of  the  vessel,  but  might  have  been  delivered  on  the 
24th.  On  the  23rd  the  bankrupt's  clerk,  B.,  went  on  board 
with  the  bill  of  lading,  and  tendered  the  freight,  demanding 
possession  of  the  goods ;  but  the  mate  told  him,  that  he  could 
not  have  them,  as  they  were  stopped.  The  same  answer  was 
given  him  on  board  the  following  day,  when  a  similar  demand 
and  tender  were  made,  and  .was  repeated  the  same  day  to  a 
lighterman,  who  took  his  barge  alongside  and  demanded  the 
lead  for  the  bankrupt.  A  letter  from  the  vendor  dated  the 
26th,  arrived  in  London  on  the  morning  of  the  28th,  and  that 
same  day,  the  lead  being  still  on  board,  his  agent  for  the  first 
time  claimed  to  stop  the  goods. 
The  Law  in  Bird  These  being  the  facts  of  the  case  before  Tindal,  C.  J.,  and 
to  Jackson  v.        the  Court  of  Common  Pleas,  the  law  applicable  to  them  is  thus 

stated  in  a  subsequent  case  before  the  Court  of  Exchequer,  by 
Eolfe,  B.,  pronouncing  the  judgment  of  the  Court.  "We  are  of 
opinion  that  there  could  be  no  stoppage  in  transitusifter  the  formal 
demand  of  the  goods  by  B.'  The  goods  had  then  arrived  at 
Liverpool,  and  were  ready  to  be  delivered  to  the  parties  entitled. 
B.  on  behalf  of  the  assignees,  demanded  the  goods,  and  tendered 
the  amount  due  for  the  freight.  Assuming  that  there  had  been 
no  previous  stoppage  in  transitu^  the  master  of  the  vessel  was 

*  Per   Lawrence,  J.,    Bohtlingk  r.  ^   **0n  the  llth  of  May,  and  the 

Inglis,  8  East,  381,  394.  subsequent    delivery  of  them  to  the 

-  Jackson  v,  Nichol,  5  Bing.  N.  C\      defendants." — Omitted  from  the  extract. 

608. 
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thereby  bound  to  deliver  up  the  goods  to  B.,  as  representing 
the  bankrupt,  and  he  could  not,  by  his  wrongful  detainer  of 
them,  and  delivering  them  over  to  other  parties,  prolong  the 
tratmtuSy  and  so  extend  the  period  during  which  stoppage 
might  be  made.  The  transitiis  was  at  an  end  when  the  goods 
had  reached  the  port  of  destination,  and  when  the  assignees 
having  demanded  the  goods  and  tendered  the  amount  of  the 
freight  would  have  taken  them  into  their  possession  but  for  a 
wrongful  delivery  of  them  to  other  parties.'*  * 

This  being  the  law,  Tindal,  C.  J.,  on  the  facts  of  the  case  DecUion  pro- 
before  him,  nevertheless  held,  pronouncing  the  judgment  of 
the  full  Court,  that  the  trarmtus  still  continued  when  the  goods 
were  demanded  for  the  first  time  on  the  28th  inst.,  by  the 
agent  of  the  consignor.'  It  is  difficult  to  believe  of  this  case, 
that  it  is  both  correctly  reported  and  well  decided. 

The  law,  however,  does  not  bind  the  agent  on  the  demand  of  Aaaent  of  Agent 

,      ,  .as  instrament 

the  vendee  to  accede  to  a  change  of  principal,  or  an  alteration  in  terminating 
in  the  nature  of  his  agency,  e,  ^.,  from  being  a  carrier  to  become     "^^^ ' 
a  warehouseman  or  bailee  for  safe  custody ;  and  if  the  result 
of  his  refusal  be  the  continuance  of  the  transitus^  that  is  the 
direct  consequence  of  the  vendee's  own  act,  and  a  stoppage  of 
the  goods  in  the  meantime  would  be  effectual.'    '^  It  appears 


>  Bin!  V,  Brown,  4  Exch.  786,  797, 
the  point  of  law  so  clearly  laid  down  in 
this  exception  was  necessary  to  the 
decision,  but  the  main  point  of  the  de- 
ciaion  goes  beyond  that;  there  is  one 
other  reference  therefore  to  the  wrongful 
delivery  of  the  goods  to  other  parties, 
which  I  have  left  out  in  order  to  dis- 
embarrass the  passage,  but  without  im- 
pairing the  honest  truthfulness  of  the 
extract.  See  preceding  note,  and  post^ 
p.  518. 

'  The  following  are  the  reasons  of 
the  learned  Judge. — "  It  is  to  be  re- 
coUected,  in  the  first  place,  that  the 
observation  of  Mr.  Justice  Law^rence 
was  made  in  the  case  of  a  demand  by  a 
consignor  for  the  purpose  of  revesting 
his  property  in  the  goods,  and  not  in 
the  case  of  a  vendee.  And  in  the 
second  place,  that  here  the  goods  had 
not  actually  reached  the  terminus  of 


their  deliveiy  when  the  demand  of  the 
vendee  took  place ;  and  although  it 
might  be  conceded  to  be  the  better 
opinion,  that  if  the  vendee  actually  re- 
ceives the  possession  of  his  goods  on 
their  passage  to  him,  and  before  the 
voyage  is  completely  terminated,  that 
the  delivery  is  complete  and  the  right 
of  stoppage  gone,  yet  no  authority  has 
been  cited  for  the  position,  and  the 
principle  seems  the  other  way — that  a 
mere  demand  by  the  vendee  without 
any  delivery  before  the  voyage  is  com- 
pletely terminated  deprives  the  con- 
signor of  his  right  of  stoppage."  The 
vessel  dischai^ed,  as  usual,  in  the 
stream  where  she  then  lay. 

'  See  Lucas  v.  Dorrien,  7  Taunt. 
278  ;  Lackington  v.  Athertone,  8  Scott, 
N.  S.  88  ;  Harman  r.  Anderson,  2 
Camp.  243. 

L  L  2 
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to  US  to  be  very  doubtful  whether  an  act  of  marking  or  taJdng 
samples,  or  the  like,  without  any  removal  from  the  possession 
of  the  carrier,  so  as  though  done  with  the  intention  to  take 
possession,  would  amount  to  a  constructive  possession,  unless 
accompanied  with  such  circumstances  as  to  denote  that  the 
carrier  was  intended  to  keep,  and  assented  to  keep,  the  goods, 
in  the  nature  of  an  agent  for  custody.  In  the  case  of  Foster  v. 
Framptony  it  is  clear  that  there  were  such  circumstances. 
Whether  in  that  of  Ellis  v.  Hvnt*  is  doubtful ;  but  it  is  unne- 
cessary to  determine  this  point,  as  there  is  no  finding  in  this 
case  even  of  any  act  done  to  the  timber  with  intent  to  take 
possession.  There  being  then  no  such  act  of  ownership,  it 
seems  to  us  that  unless,  by  contract  with  the  captain,  express 
or  implied,  the  relation  in  which  he  stood  before,  as  a  mere 
instrument  of  conveyance  to  an  appointed  place  of  destination, 
was  altered,  and  he  became  the  agent  of  the  consignee  for  a 
new  purpose,  there  was  no  constructive  possession  on  the  part 
of  the  vendee.  There  is  no  proof  of  any  such  contract.  A 
promise  by  the  captain  to  the  agent  of  the  assignees  is  stated, 
but  it  is  no  more  than  a  promise,  without  a  new  consideration, 
to  fulfil  the  original  contract  and  deliver  in  due  course  to  the 
consignee,  on  payment  of  freight,  which  leaves  the  captain 
in  the  same  situation  as  before ;  after  the  agreement  he  re- 
mained a  mere  agent  for  expediting  the  cargo  to  its  original 
destination."  * 
CondoBion,  that  On  the  whole,  then,  it  appears  that  constructive  in  the 
session  mister-  absence  of  covporal  possession,  will  suffice  to  end  the  trane^Uus. 
sit^fore  thT^'  Whether  marking  the  goods,  or  taking  samples  of  them,  with- 
endofthevoy-     out  more,  would  amount  to  constructive  possession,  as  they 

are  equivocal  acts,  is  extremely  doubtful.  A  mere  demand 
and  tender  of  the  freight  or  carriage,  when  there  is  not  a  right 
of  retainer  under  a  general  lien  is  sufficient  if  the  goods  are 
ready  to  be  delivered ;  but  if  they  are  not  ready  to  be  delivered, 
something  more  is  necessary,  such  as  an  order  to  stop  their 
progress,  or  to  change  the  route  on  the  part  of  the  vendee,  and 

*  Foster  v,   Frampton,  6  B.  &  Cr.  judgment  of  the  Court  of  Exchequer 

107.  in  Whitehead  v,  Anderson,  9  M.  &  W. 

2  ElUs  V.  Hunt,  3  T.  R.  464.  618,  585. 
^  Per   Parke,  B.,    pronouncing  the 
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a  bindiDg  consent  thereto  on  the  part  of  the  carrier.  If  the 
vendee  is  not  ready  to  receive  the  goods  when  they  are  ready 
to  be  delivered,  a  request  on  his  part,  consented  to  by  the 
carrier,  to  let  them  remain  in  his  custody,  determines  the 
transitvSy  and  defeats  the  vendor's  right. 


Secondly.  Stoppage  in  transitu,  is  a  right  exclusively  belong-  who  mat  valid- 
ing  to  the  vendor,  in  respect  of  his  price,  and  growing  out  of  j'J  i^^sij^^* 
his  original  ownership  and  dominion.'     The  inquiry,  therefore, 
is,  whether  the  claimant  of  the  right  stands  in  the  position  of  a  Unpaid  Vendor, 
vendor;    and  that  is  a  question  upon  the  evidence  in  each  ^^^by^w 
case.    Thus,  the  exercise  of  this  right  has  been  held  to  be 
valid  on  the  part  of  a  consignor,  although  the  goods  had  been 
sent  for  sale  on  the  joint  account  of  himself  and  the  consignee;* 
and  even  on  the  part  of  one,  in  whom  the  property  in  the 
goods  had  not  vested  at  the  time  of  the  stoppage,  but  only  an 
interest  in,  and  a  right  to  receive,  a  certain  portion  of  the 
cargo  to  be  afterwards  ascertained  and  appropriated,  it  was 
held  a  good  and  effectual  stoppage.'    And  if  one,  at  the  request 
of  his  commercial  correspondent,  buy  at  his  own  risk,  though 
he  claim  no  other  profit  than  his  commission  on  the  trans- 
action, he  is,  nevertheless,  a  vendor  in  respect  of  the  other.* 

Browne,  a  trader  in  London,  gave  an  order  to  Fritzing,  of 
Hamburgh,  to  procure  and  ship  for  him  a  quantity  of  wax,  and 
Fritzing  having  purchased  accordingly  from  another,  shipped 
it  "  on  accoimt  and  risk  *'  of  Browne,  who  continued  however 
to  be  without  privity  or  correspondence  with  that  other  in 
connection  with  this  or  any  previous  transaction.     Fritzing 


*  Per Bayley,  J.,  Bloram v.  Saunders, 
4  B.  &  Cr.  941,  948 ;  per  Parke,  B., 
Edwards  v.  Brewer,  2  M.  &  W.  375, 
877. 

*  Kewsom  v,  Thornton,  6  East,  17. 

*  Jeukyns  r.  Usbome,  7  M.  &  Gr, 
678,  698,  Bed  qnsrc,  how  far  this  de- 
cision can  be  sustained  consistently 
with  the  doctrine  of  Bayley,  J.,  in 
Blozam  v,  Saunders,  4  B.  &  Cr.  948 ; 
who  says  this  is  a  right  growing  out  of 
the  vendor's  original  ownership  and 
dominion.  Tindal,  C.  J.,  in  the  prin- 
cipal case  treats  the  interest  of  the 


claimant  as  an  interest  in  a  contract 
for  the  delivery  of  goods  to  him,  and 
says  he  sees  no  reason  why  he  may  not 
resditd  the  contract  with  his  vendee  in 
that  case  as  he  might  in  the  other.  If 
stoppage  m  transitu  he  not  a  rescission 
of  the  contract,  is  this  decision  sus- 
tainable ? 

*  Feizo  V.  Wray,  3  East,  93  ;  see 
Tucker  v.  Humphrey,  4  Bing.  516 ; 
Ogle  V.  Atkinson,  5  Taunt.  769  ;  Turner 
V,  The  Trustees  of  the  Liverpool  Docks, 
(in  error)  6  Exch.  548 ;  Ellersliaw  v. 
Magniac,  6  id,  570. 
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sent  an  invoice  of  the  goods,  including  a  charge  for  his  commis- 
sion on  the  transaction,  and  drew  for  the  amount  on  Browne, 
who  soon  after  became  a  bankrupt;  and  the  goods  being  stopped 
in  transitu  by  Fritzing,  his  right  to  do  so  was  affirmed  by  the 
Court  of  King's  Bench.* 

A  mere  surety,  however,  for  the  price  of  goods,  has  no  right 
to  stop  them.  Thus,  where  the  same  bankrupt  gave  an  order 
for  wheat  to  Dubois  &  Co.,  merchants,  at  Dantzic,  who  shipped 
it  on  account  and  risk  of  the  bankrupt,  forwarding  the  bill  of 
lading  through  Fritzing,  of  Hamburgh,  on  whom^  at  the 
bankrupt's  request,  they  drew  for  part  of  the  price.  The  bill 
of  exchange  being  accepted,  and  the  biU  of  lading  transmitted 
to  the  bankrupt,  Fritzing,  by  his  agent,  stopped  the  goods  in 
transitu,  but  Dubois  &  Co.  being  in  truth  the  vendors,  and 
Fritzing's  agent  without  authority  from  them,  the  stoppage  by 
Fritzing  was  a  nullity,  his  liability  on  his  acceptance  notwith* 
standing.^ 
Not  a  mere  From  that  decision,  it  follows  that  this  is  an  act  which 

stranger  unleBs 

ratification  Cannot  be  effectually  done  by  a  mere  stranger.     But  his  agency 

ensues  m  un  .     ^^^  ^^  adopted ;  and  if  the  ratification  reaches  the  bailee  of 

the  goods  while  the  transitua  continues,  the  stoppage  is  valid 
in  law.  If,  however,  the  vendee  intervene  so  as  to  end  the 
transitu^  in  the  meantime,  the  ratification  afterwards  comes  too 
late.  Five  cargoes  of  com  being  sold  and  shipped  at  New 
York,  to  Came  &  Telo,  of  Liverpool,  bills  were  drawn  for  the 
price,  and  sold ;  but  C.  &  T.  becoming  bankmpts  after  receipt 
of  the  first  cargo.  Brown,  Shipley  &  Co.,  who  had  been 
purchasers  of  some  of  the  bills  of  exchange,  claimed  to  stop  the 
goods  in  transitu,  on  behalf  of  the  shipper,  and  gave  the 
masters  notice  accordingly  on  the  3rd,  5th,  6th,  and  9th  of  May 
successively,  as  the  vessels  approached  Liverpool.  On  the 
11th  of  May  the  assignees  of  the  bankrupts  demanded  the 
cargoes  and  tendered  the  freight,  but  the  masters  refusing  their 
assent,  delivered  the  com  to  Brown  &  Co.,  whose  acts  were 
some  time  after  this  adopted  and  ratified  by  the  shipper.  It 
was  held  however,  that  such  ratification  came  too  late,  when  it 


1  Fcize  V.  Wray,  3  East,  93.  Gumey  v.  Behrend,  3  £.  &  B.   622 ; 

'  Siffken  v,  Wray,  6  Eaat,  371 ;  see     Jenkyns  v.  Usbome,  7  M.  &  G.  678. 
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came  after  the  demand  and  tender  made  by  the  assignees  on 
the  11th  of  May.* 

Thirdly.  Of  all  the  various  circumstances  which  may  qualify  rjin>zu  what 

,  .  ^  .  .  0IB0VM8TAN0SS 

the  right  of  stoppage  in  transitu,  there  are  two,  the  co-existence  stoppaqb  i» 
of  which  is  in  the  nature  of  a  condition  precedent  to  the  vAirof^'^  ^ 
exercise  of  it, — the  vendor  must  be  unpaid,  and  the  vendee 
bankrupt  or  insolvent. 

This  right  of  the  vendor,  therefore,  does  not  exist,  where  Vendor  being 

^^  '  nnpaid. 

payment  is  properly  made  to  his  agent,  although  the  latter  never 
pay  over  the  money,*  or  he  has  elected  to  take  what  is  equivalent 
to  payment,  a  bill  of  exchange,  e.g.,  when  he  might  have  had 
money,'  or  the  goods  are  sent  by  him  to  cover  his  own  accept- 
ances,^ or  to  cover  a  loan  or  a  balance  due  from  him  on  a 
running  account/ 

It  is  not  defeated  however  by  the  circumstance  of  part  being 
paid,*  or  of  the  sale  being  on  credit,'  or  a  bill  of  exchange 
having  been  given  for  the  amount,^  although  the  credit  is  not 
expired  nor  the  bill  at  maturity. 

But  if  the  vendee  is  not  bankrupt  or  insolvent,  although  he  Vendee  being 

bankrupt  or 

may  have  fedled  to  perform  his  contract,  performance  in  that  insoWent. 


*  Bird  V.  Brown,  4  Exch.  786,  see 
anie,  p.  514. 

'  Bunney  v.  Poyntz,  4  B.  &  Ad.  568. 

»  Strong  V,  Hart,  6  B.  &  C.  160 ; 
Lichfield  Union  v,  Greene,  1  H.  &  N. 
884 ;  Bobinson  v,  Hawksford,  9  Q.  B. 
52 ;  Cowasjee  v.  Thompson,  5  Moore, 
P.  C.  165.  There  is  a  discrepancy  in 
the  report  of  this  latter  case  before  the 
Privy  Conncil  on  the  point  for  which  it 
is  here  cited.  In  the  judgment,  it  is 
said  that  the  sellers  having  the  option 
of  taking  a  biU  at  six  months,  or  money 
less  2}  per  cent,  discount,  elected  to 
take  a  bill ;  bnt  in  the  statement  of 
facts  at  the  beginning  of  the  report,  it 
is  said  distinctly,  that  it  was  the  option 
and  election  of  the  buyers  to  give  such 
a  bill,  agreeing  in  that  respect  with 
what  I  believe  to  be  much  the  more 
usual  stipidation  in  commercial  con- 
tracts. If  this  point  is  removed  from 
the  case,  then  it  seems  to  rest  on  the 


contract  of  sale  taken  in  connection 
with  the  custom  of  the  port  of  London, 
that  where  goods  are  sold  "free  on 
board,"  the  buyer  is  the  shipper,  the 
seller  paying  the  expense.  In  virtue 
of  this  contract  and  custom,  the  pos- 
session of  the  shipmaster  becomes  there- 
fore that  of  the  shipper  or  buyer,  and 
consequently  the  detainer  of  the  mate's 
receipt  acknowledging  the  seller  as 
shipper,  could  not  change  the  legal 
rights  of  the  parties. 

*  Vertue  v.  Jewell,  4  Camp.  31,  re- 
garded by  Lord  Ellenborough  in  the 
nature  of  a  pledge ;  see  Patten  v. 
Thompson,  5  M.  &  S.  850. 

«  Haille  v.  Smith,  1  B.  &  P.  563  ; 
Vertue  v.  Jewell,  supra. 

«  Hodgson  V.  Loy,  7  T.  R.  440. 

7  Inglis  V.  Usherwood,  1  East,  515  ; 
Bohtlingk  v.  Inglis,  3  East,  381. 

8  Feize  v.  Wray,  3  East,  93  ;  Patten 
V.  Thompson,  5  M.  &  Sel.  350. 
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Subsequent 
Vendee  and  right 
of  stoppage 
defeated. 


case  not  being  a  condition  precedent,  there  is  no  right  to  stop 
in  transitu.*  It  is  not  necessary  however  for  this  purpose, 
either  that  he  should  have  been  adjudicated  a  bankrupt,  or 
taken  the  benefit  of  the  Insolvent  Act,  if  it  can  be  shown  that 
he  was  at  the  time  in  embarrassed  circumstances.' 

A  second,  or  any  subsequent  vendee,  though  solvent,  is  in  no 
better  situation  than  the  bankrupt ;'  unless  the  latter  has  been 
enabled  by  the  vendor's  own  act  to  transfer  a  title  indefeasible 
by  stoppage  in  transitu.  This  he  may  do  by  means  of  the  bill 
of  lading.  That  instrument,  when  it  makes  the  goods  deliver- 
able to  the  vendor  or  assigns,  or  to  order  or  assigns,  reserves 
the  control  of  the  shipment  to  the  vendor,  and  is  not  transfer- 
able, until  it  is  indorsed/  In  the  vendee's  hands,  under  a 
blank  indorsement,  or  a  special  indorsement  of  the  vendee's 
name,  or  without  indorsement  if  his  name  is  in  the  body  of 
it  to  receive  the  goods,  the  bill  of  lading  leaves  the  right  of 
stoppage  still  in  the  vendor  ;*  but  transferred  by  the  vendee  to 
a  bond  fide  purchaser,  it  confers  an  indefeasible  title  on  the 
latter,  and  defeats  the  vendor's  right." 

If  a  qualified  indorsement  be  made  on  the  instrument  by  the 
shipper,  a  purchaser  from  the  vendee  takes  it  subject  to  the 
qualification.'  If  a  blank  or  special  indorsement  only  appear 
on  it,  but  delivery  to  the  vendee  is  made  upon  condition,  the 
latter  could  not  have  conferred  a  greater  right  on  a  band  fide 
purchaser  without  notice  than  he  himself  possessed ;'  and  the 
statute,  which  transfers  the  contract  to  him  only  "  to  whom 
the  property  in  the  goods  therein  mentioned  shall  pass,"  and  is 
not  to  prejudice  or  afiect  the  right  of  stoppage  in  transitu, 


*  Wilmshurst  v.  Bowker,  7  M.  & 
Gr.  882 ;  Walley  v.  Montgomery,  8 
East,  585. 

5  James  v.  Griffin,  2  M.  &  W.  622 ; 
Edwards  v.  Brewer,  2  id.  875  ;  Mills  v. 
BaU,  2  B.  &  P.  457. 

'  Small  V.  Moates,  9  Bing.  574  ; 
Dixon  V.  Yates,  5  B.  &  Ad.  313  ;  Jen- 
kyns  V.  Usbome,  7  M.  &  Gr.  678. 

*  Coxer.  Harden,  4  East,  211;  Brandt 
V.  Bowlby,  2  B.  &  Ad.  932  ;  and  see 
Mitchell  V.  Ede,  11  A.  &  E.  888 ;  aiUe, 
as  to  the  effect  of  a  bill  of  lading, 
c.  viii.  1).  848. 


*  Per  Tiudal,  C.  J.,  Jenkyns  v, 
Usbome,  7  M.  &  Gr.  678,  697  ;  see 
Wait  V.  Baker,  2  Exch.  1. 

^  Lickbarrow  i;.  Mason,  2  T.  K  63 ; 
1  H.  Bl.  357  ;  6  T.  R.  867,  683  ;  6 
East,  20  note;  Cuming  v.  Brown,  9 
East,  506 ;  Gumey  v.  Behrend,  3  K  & 
B.  622 ;  Key  v,  Cotesworth,  7  Exch. 
595. 

7  Barrow  v.  Coles,  8  Camp.  92; 
Mitchell  V.  Ede,  11  A.  &  E.  888. 

8  Key  V.  Cotesworth,  7  Exch.  595 ; 
Gumey  v.  Behrend,  8  £.  &  B.  622. 
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appears  in  this  respect  to  have  made  no  change.'  A  fortiori, 
if  the  transferee  take  the  bill  of  lading  maid  fide^  for  the 
purpose  "  of  contravening  the  actual  terms  of  sale  on  the  part 
of  the  consignor,  or  his  reasonable  expectations  arising  out  of 
them,  or  his  rights  connected  therewith/'  he  stands  in  no 
better  situation  than  the  consignee.' 

The  vendor  is  not  ousted  of  this  right  by  a  pledge  of  the  Right  not  de- 
bill  of  lading  by  the  vendee/  or  by  the  carrier's  lien  for  his  circaniBiances. 
general  balance  against  the  vendee/  or  by  the  goods  being 
taken  under  a  foreign  attachment/  or  by  the  vendee's  transfer  of 
a  shipping  note*  or  a  delivery  order  to  a  third  person  for  value/ 

Fourthly.  Stoppage  in  transitu,  though  it  primarily  implies  in  whit  wat 
corporal  apprehension,  may  be  effectually  exercised  by  notice.'  ^  mad«. 
"  It  was  formerly  held/'  says  Chief  Justice  Gibbs,  "  that  the 
only  way  of  stoppage  in  transitu,  was  by  actual  corporal  touch 
of  the  goods.  It  has  since  been  held,  that  after  notice  to  a 
carrier  not  to  deliver,  he  is  liable  for  the  goods  in  trover 
against  himself  if  he  does  deliver  them."' 

We  have  already  seen  that  this  notice  to  be  good  must  be  Notice^  by  whom. 
with  the  authority  of  the  vendor ;  and  if  this  be  signified  by 
way  of  ratification,  but  do  not  reach  the  bailee  of  the  goods 
till  the  transitus  is  ended,  the  notice  is  a  nullity.^** 

A  notice,  however,  which  is  good  in  this  respect,  may  still  Notice,  to  whom. 
be  rendered  a  nullity  in  law  by  the  impossibility  of  its  operating 
in  fact.     A  shipowner  seems  bound  to  use  all  reasonable 


»  18  &  19  Vict.  c.  Ill,  §  1,  2,  see 
anle,  c.  8,  p.  841,  348. 

'  Per  Lord  Ellenborough,  Ciimiiig  v. 
Brown,  9  East,  506,  514  ;  and  see  Coxe 
r.  Harden,  4  East,  211  ;  Walley  i*. 
Montgomery,  8  East,  585. 

»  Re  Westzinthus,  6  B.  &  Ad.  817. 

*  Oppenbeim  v.  Russell,  1 N.  R.  42. 
The  vendor  is  entitled  to  possession  on 
tendering  in  such  a  case  the  amount  due 
for  the  carriage  of  the  goods. 

*  Smith  V.  Goss,  1  Camp.  282. 

'  Akerman  v,  Humphery,  1  C.  &  P. 
53. 

"  Jenkyus  v.  Usbome,  7  M.  &  Gr. 
678,  699 ;  Mc  Ewan  v.  Smith,  2  Ho. 


of  Lds.  Cases,  309. 

**  jPer  Parke,  B.,  Whitehead  r.  Ander- 
son, 9  M.  &  W.  518,  533,  534  ;  per 
Tindal,  C.  J.,  Jackson  v.  Nichol,  5 
Bing.  N.  C.  508,  518  ;  j?>cr  Lawrence,  J., 
Bohtlingk  v,  Inglis,  3  East,  381,  394  ; 
2)€r  Lord  Mansfield,  Stokes  v.  La  Riviere, 
cited  in  Ellis  v.  Hunt,  3  T.  R.  464,  466. 

»  Per  Gibb,  C.  J.,  Litt  v.  Cowley,  7 
Taunt.  169-170  ;  see,  c.g.^  the  opinion 
of  Lord  Mansfield,  cited  in  Ellis  v. 
Hunt,  466,  467 ;  and  of  Lord  Eenyon, 
recanted  by  himself  in  Wright  r.  Lawes, 
4  Esp.  82,  83. 

*°  ilnte,  p.  518;  Bird  v.  Brown,  4Exch. 
786. 
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diligence  in  giving  effect  to  such  notice ; '  but  there  is  no  stoppage 
in  law  until  the  notice  reach  the  person  capable  of  controlling 
the  actual  possession  of  the  goods.  Where,  therefore,  a  letter 
of  the  18  th  of  July  was  sent  to  the  shipowner  at  Montrose,  to 
stop  delivery  of  a  cargo  then  on  its  way  from  Quebec  to 
Fleetwood,  but  on  its  arrival  there  upon  the  8th  of  August, 
the  bankrupt  having  anticipated  all  others  by  his  demand  of 
possession,  it  became  necessary  to  determine  whether  this 
demand  had  ended  the  transitus,  the  notice  to  the  shipowner 
not  operating  in  law  till  it  reached  the  master.* 

"  To  make  a  notice  effective,"  the  Court  said  in  that  case, 
"  as  a  stoppage  in  transitu,  it  must  be  given  to  the  person  who 
has  the  immediate  custody  of  the  goods ;  or,  if  given  to  the 
principal  whose  servant  has  the  custody,  it  must  be  given  as 
it  was  in  the  case  of  Litt  v.  Cowley*  at  such  a  time,  and  under 
such  circumstances,  that  the  principal  by  the  exercise  of 
reasonable  diligence,  may  communicate  it  to  his  servant  in 
time  to  prevent  the  delivery  to  the  consignee ;  and  to  hold 
that  a  notice  to  a  principal  at  a  distance  is  sufficient  to  revest 
the  property  in  the  unpaid  vendor,  and  render  the  principal 
liable  in  trover  for  a  subsequent  delivery  by  his  servants  to 
the  vendee,  when  it  was  impossible,  from  the  distance  and 
want  of  means  of  communication,  to  prevent  that  delivery, 
would  be  the  height  of  injustice.  The  only  duty  that  can  be 
imposed  on  the  absent  principal  is  to  use  reasonable  diligence 
to  prevent  the  delivery."^ 

In  Litt  V.  Cowley,^  certain  goods  delivered  for  that  purpose 
to  Pickford  &  Co.,  at  Manchester,  were  dispatched  by  canal 
for  London;  a  notice  was  afterwards  sent  on  the  vendee's 
bankruptcy  by  the  vendor  to  Pickford  and  Co.  of  Manchester, 
to  deliver  the  goods  not  to  the  vendee  but  another ;  they  com- 
municated by  letter  with  the  Messrs.  Pickford  of  London 
accordingly,  but  solely  owing  to  mistake  in  a  clerk,  the  goods 
were  delivered  to  the  bankrupt ;  the  stoppage,  however,  had 
already  taken  effect  in  law,  and  the  vendor  recovered  the 
value  of  the  goods  from  the  assignees  of  the  bankrupt. 

»  Per   Parke,   B.,  in  WHtehead  v.  a  litt  v.  Cowley,  7  Taunt.  169. 

Anderson,  9  M.  &  W.  618,  584.  *  Per  Parke,  WTiiteliead  v,  Anderson, 

2  Whitehead  v.  Anderson,  9  M.  &  W.  9  M.  &  W.  518,  533,  534. 

518.  *  litt  V,  Cowley,  7  Taunt  169. 
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Salvage,  in  its  simple  character,  is  the  service  which  What  it  is. 
volunteer  adventurers  spontaneously  render  to  the  owners  in 
the  recovery  of  property  from  loss  or  damage  at  sea,  under  the 
responsibility  of  making  restitution,  and  with  a  lien  for  their 
reward.*  In  respect  of  the  means  by  which  the  recovery  is 
made,  it  is  distinguished,  with  a  difference  of  remuneration, 
into  Civil  and  Military  Salvage.  Our  attention  is  to  be  engaged 
for  the  present  with  the  consideration  of  Civil  Salvage  only. 


This  subject  is  singularly  indefinite,  and  perhaps  always  Cxyil  Salvaox. 


»  P«r  Sir  Ch.  Robinson,  The  Thetis,      The  Neptune,  Clark,  1  Hagg.  Ad.  227, 
8  Hagg.  Ad.  14,  48  ;  i^  Lord  Stowell,      286. 
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likely  to  be  much  at  large.  So  far,  however,  as  limits  in 
respect  of  the  rights  of  parties  have  been  ascertained  and  fixed, 
or  even  indicated,  they  seem  to  be  comprehended  within  the 
divisions  under  which  we  propose  to  consider  the  subject: 
namely:  —  First,  Who  are  entitled  to  claim  as  salvors; 
Secondly,  How  the  rights  of  the  claimants  may  be  barred; 
Thirdly,  What  services  are  considered  as  salvage  services,  and 
how  they  are  remunerated;  and,  Fourthly,  The  remedies 
furnished  by  law  for  the  recovery  of  this  remuneration.  It  is 
assumed,  and  the  term  salvage  implies,  that  the  subject  of 
such  services  is  in  a  condition  to  require  them ;  but  details 
on  this  point  must  appear  among  the  particulars  into  which 
we  are  obliged  to  enter  in  discussing  the  third  of  these 
questions. 


WitO  MIT  Bl 
SALTOBS. 


Onlj  tlioBe 
under  no  legal 
obligation  to 
render  the  same 
eerrices. 


Aa  to  the  Crew. 


First.  The  title  of  salvors  to  reward  is  incompatible  with 
the  existence  of  any  legal  duty  or  obligation  at  the  time  to 
render  the  services  which  are  the  foundation  of  their  claim.^  A 
salvor  is  defined  by  Lord  Stowell  to  be  a  person  who,  without 
any  particular  relation  to  the  ship  in  distress,  proffers  useful 
service,  and  gives  it  as  a  volunteer  adventurer,  without  any 
pre*existing  covenant  that  connected  him  with  the  duty  of 
employing  himself  for  the  preservation  of  the  vessel.' 

The  crew,  therefore,  whose  stipulated  duty  is  to  protect  the 
ship  through  all  perils,  and  whose  entire  possible  service 
for  this  purpose  is  pledged  to  that  extent,  cannot  become 
salvors,  except  under  such  extraordinary  circumstances  as 
amoimt  in  law  to  a  dissolution  of  the  mariner's  contract* 
When,  however,  a  merchant  ship  is  abandoned  at  sea,  »ine  spe 


^  This  is  not  that  moml  obligation 
to  render  such  services,  which  is  sanc- 
tioned by  conscience  and  commanded 
by  the  instinctive  principles  of  our 
common  nature ;  whereof  equity  cannot 
enforce  performance,  orlawgive  damages 
for  the  breach  of  it.  "  It  is  the  duty 
of  all  ships  to  give  succour  to  others  in 
distress,  none  but  a  freebooter  would 
withhold  it ;  but  that  does  not  dis- 
charge from  liability  to  payment  where 
assistance  is  substantially  given  ;"  per 


Loi-d  Stowell,  The  "Waterloo,  Bireh, 
2  Doiis.  Ad.  488,  437. 

2  Per  Lord  Stowell,  The  Neptune, 
Clark,  1  Hagg.  Ad.  227,  236. 

'  *A  seaman's  wages  no  longer  depend 
on  the  earning  of  freight,  *'  but  in  all 
cases  of  wreck  or  loss  of  the  ship, 
proof  that  he  has  not  exerted  himself 
to  the  utmost  to  save  the  ship,  caigo^ 
and  stores,  shall  bar  his  claim  thereto." 
17  &  18  Vict.  c.  104,  §  183. 
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revertendi  aut  recuperandi,  in  consequence  of  damage  received  Wben  they  maj 
and  the  state  of  the  elements,  such  abandonment  taking  place 
bond  Jide  and  by  order  of  the  master,  for  the  purpose  of  saving 
life,  the  seamen^s  contract  with  the  shipowners  is  at  an  end, 
and  the  mariners  are  then  capable  in  law  of  becoming  salvors.* 

This  occurred  in  tlie  case  of  The  Florence,  abandoned  by 
order  of  the  master  in  the  Bay  of  Biscay,  in  an  unmanageable 
condition,  her  rudder  carried  away,  and  part  of  her  cargo 
thrown  overboard  in  consequence  of  tempestuous  weather. 
The  crew  were  carried  to  Vigo,  and  shipped  thence  for  England, 
but  meeting  again  when  homeward  bound,  with  The  Florence 
and  a  smack  near  her,  the  mate  and  seventeen  of  her  former 
hands  volunteered,  and  were  put  on  board  and  brought  her  to 
Corunna.  Dr.  Lushington,  on  a  full  consideration  of  the 
facts  and  authorities,  held  them  entitled  to  salvage  remu- 
neration.* According  to  an  American  case,  the  ship  Le  Blaireau 
received  such  serious  damage  by  collision  with  a  Spanish  sixty- 
four  gunship,  about  ten  o'clock  at  night,  that  before  morning 
there  were  three  feet  and  a  half  of  water  in  the  hold,  and  the 
whole  crew  took  refuge  on  board  the  Spaniard  except  an 
Irishman,  who  either  by  accident  or  design  was  left  behind ; 
he  cleared  away  the  wreck,  lightened  the  vessel,  put  her  before 
the  wind,  and  hoisted  a  signal  of  distress,  in  consequence  of 
which  he  was  picked  up  by  an  American,  and  carried  intp 
port  The  Irishman's  claim  as  a  salvor  was  resisted  by  the 
owners  of  Le  Blaireau,  but  sustained  on  error  by  the  Supreme 
Court  of  the  United  States.* 

Lord  Stowell  appears  to  have  been  of  opinion  that  capture 
by  an  enemy  inmiediately  discharges  the  crew  from  their  duty 
to  their  employers,  so  that  recapture  by  them  would  be  in  the 
nature  of  a  salvage  service.  But  the  rescue  of  the  ship  from 
mutineers,  although  at  considerable  personal  danger,  is  their 
bounden  duty;   and    that    learned  judge  ruled    accordingly  When  not. 


>  See  this  proposition  laid  down  and  Rep.  239,  268.    The  general  doctrine 

discnssed,   clanse  by  clause,  hy   Dr.  on  which  this  and  the  English  decisions 

Lushington  in  The  Florence,  16  Jur.  are  based,  was  recognised  afterwards  by 

572.  the  same  court  in  Hobart  v,  Drogan, 

«  Ibid.  10  Peter's  Rep.  108,  122. 

*  Mason  v,  Le  Blaireau,  2  Cranch, 
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Salron,  wh«n. 


against  a  claim  for  salvage  on  that  ground.^  And  for  this 
purpose  Dr.  Lashington  considers  there  is  a  very  wide  dis- 
tinction between  an  abandonment  at  sea,  and  quitting  the  ship 
on  the  coast,  when  there  may  exist  a  fair  expectation  of 
returning,  and  where  the  apes  recuperandi  is  not  improbable.* 
Ai  toPaneogen.       A  passenger,  though  at  liberty  to  use  the  first  opportunity  of 

escaping  for  his  life  from  the  ship,  is  bound  in  law  while  he 
remains  and  danger  exists,  to  render  all  assistance,  without 
title  on  that  account  to  salvage,  unless  his  services  are  of  an 
unusual  and  meritorious  description.'  But  in  a  case  where  the 
ship  had  struck  on  Chichester  rocks,  and  the  master  and  three 
of  the  crew  immediately  after  escaped  in  a  pinnace,  leaving 
the  pilot  on  board  drunk ;  and  the  plaintiff,  a  passenger,  took 
command  of  the  vessel  and  carried  her  safe  into  Ramsgate 
harbour ;  it  was  held  that  he  was  entitled  to  salvage,  on  the 
ground  that  he  did  more  than  his  duty  called  upon  him  to 
perform,  since,  by  assuming  the  command,  he  made  himself 
responsible  in  the  same  manner  as  if  he  had  been  master.* 

The  courts,  on  the  same  ground,  regard  with  jealousy  the 
claims  of  pilots  and  tug-owners  to  salvage  reward;*  but  it  is 
admitted  that  neither  class  are  bound  to  engage  for  ordinary 
pilotage  or  towage  with  a  vessel  in  distress;  and  salvage 
remuneration,  altliough  there  has  been  no  prior  contract,  is 
awarded  whenever  the  services  performed  are  clearly  shown  to 
Generally  where  be  of  that  nature.*  In  aU  cases,  indeed,  where  duty  springing 
borderBupon        firom  office,'  or  arising   out  of  contract,"  would  have  legaUy 

enterprise. 


As  to  PUots  and 
Tugs. 


1  The  Governor  Raffles,  King,  2  Dods. 
Ad.  14,  17. 

*  Per  Dr.  Lushington,  The  Florence, 
16  Jur.  572,  578. 

'  The  Branston,  Wilson,  2  Hogg. 
Ad.  8  note.  See  per  Lord  Ellenborough, 
C.  J.,  Boyce  v.  Bayliffe,  1  Gamp.  58, 
60.  See  The  Salacia,  Garland,  2  Hagg. 
Ad.  262,  269. 

♦  Newman  v.  Walters,  3  B.  &  P.  612. 

•  The  General  Palmer,  Truscott,  2 
Hagg.  176,  and  cases  in  note  top.  178  ; 
The  Joseph  Harvey,  Paddock,  1  C.  Rob, 
806  ;  The  Isabella,  Monro,  3  Hagg. 
427  ;  HaJsey  v.  Albertoszen,  11  Moore, 
P.  C.   818,  819  ;    The  Jonge  Andries, 


1  Swab.  Ad.  226,  S.  C.  below. 

fi  The  Reward,  Hogg,  1  W.  Rob.  Ad. 
174  ;  The  Frederick,  Thunnan,  1  W. 
Rob.  Ad.  16, 17  ;  The  Elisabeth,  8  Jur. 
865 ;  The  Hebe,  Cole,  2  W.  Rob.  Ad. 
246  ;  The  Industry,  Davis,  3  Hagg. 
208  ;  The  Galatea,  4  Jur.  N.  S.  1064. 

7  The  Aquila,  Lunsden,  1  C.  Rob. 
Ad.  87,  46  ;  a  claim  by  a  magistrate 
for  services  in  that  capacity  rejected. 

^  Contracts  in  the  nature  of  Salvage 
Agents,  The  Happy  Return,  Woolcock, 

2  Hagg.    Ad.    198,    205,    208;    The 
Favourite,  Lambert,   2  W.   Rob.    Ad. 
255 ;    The    Purissima   Concepcion, 
W.  Rob.  181. 
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botmd  the  claimants  to  do  services  of  the  same  nature  as  they 
actually  rendered,  the  Court  is  vigilant  to  protect  the  owners 
from  improper  claims,  without  neglecting  what  is  required  for 
the  ends  of  justice  and  the  encouragement  of  enterprise  on 
such  occasions.  And  since  the  quelling  of  mutiny,  and 
re-establishment  of  order  in  British  merchant  vessels,  is  some* 
what  in  the  nature  of  a  duty  incumbent  on  the  ships  in  Her 
Majesty's  navy,  the  Court  is  not  in  the  habit  of  rewarding  such 
services,  unless  they  have  been  very  splendid  and  extra- 
ordinary ;^  a  principle  which  is  extended  to  salvors  in  merchant 
vessels  in  cases  where  tliere  is  a  communiiy  of  interest  and 
danger.' 

By  the  Merchant  Shipping  Act  receivers  of  wreck  are  ' 
expressly  appointed  to  render  assistance  to  vessels  in  dis- 
tress, and  to  take  possession  of  all  wreck  within  the  district ; 
their  claims  to  remuneration  beiag  on  behalf  of  the  mercantile 
marine  fund,  are  confined  to  the  fees  fixed  by  the  Board  of 
Trade;  but  their  lien  and  remedies  for  the  payment  thereof 
are  the  same  as  those  of  ordinary  salvors.'  The  officers  and 
seamen  of  Her  Majesty's  navy,  notwithstanding  they  are  in  the 
service  of  the  Crown,  are  competent  claimants  of  salvage 
reward/  but  without  first  obtaining  the  consent  of  the 
Admiralty,  signified  under  the  hand  of  the  Secretary  of  the 
Board,  any  such  person  enters  his  suit  at  the  peril  of  having 
it  afterwards  dismissed  with  costs.' 

The  salvor's  title   which  is   thus  incompatible  with   the  Those  are 
existence   of  legal  duty,  is  also   dependent  on  the   fact  of  donTperoonal*^* 
personal    service.       "  Salvage    is    personal    in    its    primary  services- 
character,  at  least;  and  those  who  are  so  employed  in  the 
service  are  those  whom  the  law  considers  as  standing  in  the 
first  degree  of  relation  to  the  property  and  to  the  proprietors* 
These  are  the  principles  on  which  the  Court  of  Admiralty 
proceeds  in  compelling   restitution,  when    necessary,   or  in 
assigning  a  reward  when  due."  It  looks  primaiily  to  the  actual 

*  Per  Lord  Stowell,  The  Francis  and  *  The  Louisa,  Higginbotham,  1  Dods. 

Eliza,  2  Dods.  Ad.  115,  118.  Ad.   817  ;  The  Mary  Ann,  Ferrier,  1 

«  Ibid,  ;    The    Trelawney,    Lake,   4  Hagg.  Ad.   158  ;  The  Lustre,   Finlay, 

C.  Bob.  Ad.  223,  228.  8  irf.  155  ;  The  Earl  of  i^linton,  Hut- 

»  17  &  18  Vict.  c.  104,  §  489,  441,  ton,  1  Swab.  Ad.  7. 

443,  461,  455,  457.  » 17&18 Vict.  c.  104,  §485,2xw<, p.550. 
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salvor,  and  has  uniformly  rejected  all  claims  founded  on  pre- 
rogative  rights,  as  of  the  Lord  High  Admiral  in  former  times, 
of  lords  of  manors,  of  magistrates,  and  of  flag  officers,  except 
with  reference  to  assistance  substantially  and  beneficially 
afforded."'  Claims,  therefore,  on  behalf  of  the  remaining 
officers  and  crew  of  a  ship  of  war  from  which  draughts  of 
men  and  stores  had  been  taken  for  salvage  purposes;^  or  on 
behalf  of  an  officer  of  the  coast  guard,  who  sent  his  men  and 
boat,  but  did  not  assist  in  person;'  of  a  person  who  merely 
hired  labourers  to  assist  in  unloading  the  ship  ;*  or  of  one  of 
a  ship's  crew  who  refused  to  volunteer  with  the  rest  on  the 
enterprise,*  have  been  rejected. 

But  where  the  whole  crew,  with  one  exception,  volunteered 
to  encounter  the  risk,  and  part  were  necessarily  left  behind  on 
board  their  own  ship,  the  Court  pronounced  for  an  equal 
reward  to  those  who  were  reluctantly  left,  and  those  who  had 
the  better  fortune  to  go.'  Yet,  if  there  is  a  very  decided  dif- 
ference in  favour  of  those  who  actually  braved  the  peril, 
while  the  rest  merely  consent,  and  so  risk  their  common 
interest  in  their  own  adventure,  the  apportionment  differs 
accordingly.' 

When  the  subject  of  salvage  is  a  mere  derelict,  the 
salvors  first  in  charge  thereof  have  a  recognised  right  to 
refuse  any  other  assistance.*  The  obtrusion  of  services  by 
others  upon  them  is,  therefore,  in  view  of  the  Courts  a 
positive  demerit,  and  no  claim  for  them  will  be  recognised 
in  the  absence  of  necessity  clearly  established;*  but  while 
accessory  services  actually  rendered  wiU  be  carefully  weighed 


»  Per  Sir  C.  Robinson,  The  Thetis, 
Z  Hagg.  Ad.  14,  48  ;  The  Calyiiso,  2 
Hagg.  Ad.  209,  218  ;  per  Sir  E.  Simp- 
son, cited  in  The  Thetis,  3  id.  68. 

2  The  Thetis,  3  Hagg.  Ad.  14,  61. 

'  The  Vine,  Jay,  2  Hagg.  Ad.  1. 

♦  The  Watt,  2  W.  Rob.  Ad.  70,  72, 
he  was  allowed  his  disbursements  and 
some  remuneration  for  his  superinten- 
dence ;  The  Lively,  Chickley,  3  W.  Rob. 
Ad.  64. 

'  The  Baltimore,  Baker,  2  Dods.  Ad. 
137. 

•  Ilnd,  ;  The  Sarah  Jane,  2  W.  Rob. 
Ad.  llOj  115 ;   80  in  the  case  of  the 


crews  of  two  vessels  that  came  up 
together  to  render  assistance,  The 
Mountaineer,  Heaton,  2  W.  Rob.  Ad.  7 ; 
The  Roe,  1  Swab.  Ad.  84. 

7  The  Jane,  Hudson,  2  Hag^.  Ad« 
338,  348 ;  The  Sarah  Jane,  2  W.  Rob. 
Ad.  110, 115. 

®  The  Eugene,  Bourne,  3  Hagg.  Ad. 
156  ;  The  Effort,  3  id,  165. 

»  The  Maria,  Kilstrom,  Edw.  Ad. 
176,  177;  The  Charlotta,  Nesser,  2 
Hagg.  Ad.  861  ;  The  Eugene,  Bourne, 
supra  ;  The  Blendenhall,  Barr,  1  Dods. 
Ad.  414. 
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with  a  due  regard  to  what  is  equitable  towards  all,  the  claimants 
whose  lien  first  attached,  and  whose  services  were  finally 
saccessful,  shall  not  be  ousted  from  their  rights  as  principal 
salvors.* 

Where  the  ship  is  not  derelict,  salvors  who  have  gone  on  in  case  of  Ships 
board  to  her  assistance  act  under  sufferance  and  permission ; 
and  do  not  acquire  thereby  the  sole  management  of  the  ship, 
or  any  right  to  exclude,  or  to  assume  a  control  over  furtlier 
assistance,  especially  when  their  own  aid  is  insufficient.*  And 
it  seems  to  be  in  the  power  of  the  master  or  owners  when  they 
think  proper  to  dismiss  the  salvors,  subject  however  to  any 
claims  on  their  part,  considered  not  only  with  reference  to 
services  actually  rendered,  but  which  would  have  been  rendered 
with  reasonable  prospects  of  success,  if  not  prevented  by 
capricious  dismissal.* 

Personal  service   being   primarily  the  condition  of   valid  Remimeraiion 
claims,   any  remuneration  awarded  to  the  salvor  is  payable  divert^  from 
only  to  him  or  his  representatives;  and  the  Court  will  not  *i»«Saiyor. 
entertain  the  claims  of  a  master  or  owner  to  recover  the  money 
awarded  to  an  apprentice,  any  previous  agreement  to  the  con- 
trary notwithstanding.^    Every  stipulation  in  any  agreement  by 
which  a  seaman  consents  to  abandon  any  right  which  he  may 
have  or  obtain  in  the  nature  of  salvage,  is  declared  wholly 
inoperative.' 

The  owners  of  the  salving  vessel  are  entitled  to  remuneration  cuims  of  Owners 
in  the  nature  of  salvors,  in  addition  to  expenses  incurred,  <>f  Salying  Vessel 
when  they  can  show  actual  loss  suffered^  or  risk  in  respect  of 
their  property  encountered  in  the  service;*  but  charterers  are 
not  in  the  same  position,  unless  there  is  a  stipulation  giving 


>  The  Effort,  8  Hagg.  Ad.  165  ;  The 
Qaeen  Mab,  Tallman,  3  id.  242 ;  The 
Maria,  Kilstrom,  Edw.  Ad.  175  ;  The 
Clarisse  Bnin,  1  Swab.  Ad.  129-182. 

'  The  Dantzic  Packet,  Tanner,  8 
Hagg.  Ad.  388,  885 ;  The  Black  Boy, 
Devey,  iJbid.  886  n. 

3  SemhUj  The  Glascow  Packet, 
Nicoll,  2  W.  Rob.  Ad.  806. 

*  The  Two  Friends,  8  Jur.  1011 ;  The 
Columbine,  2  W.  Rob.  Ad.  186. 

»  17  &  18  Vict.  c.  104,  §  182,  the 


term  is  '*  seaman  "  which  does  not  in- 
clude apprentices  duly  indentured  and 
registered.     Ibid.  §  2. 

•  The  Baltimore,  Baker,  2  Dods.  Ad. 
182,  188  ;  The  Vine,  Jay,  2  Hagg.  Ad. 
1,  2  ;  The  Salacia,  Garland,  2  id.  262, 
264  ;  The  Jane,  Hudson,  2  id.  838,  843. 
But  the  manner  of  their  appearing  to 
prosecute  their  claim,  should  not  if  pos- 
sible increase  the  expenses  ;  The  Balti- 
more, supra. 
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them  control  and  benefit  of  salvage;*  or  unless  the  vessel  is 
leased,  and  sailed  on  their  responsibility.* 

The  Board  of  Admiralty  in  the  capacity  of  owners  have 
hitherto  claimed  and  been  allowed  compensation  in  respect  of 
risk,  damage,  or  expenditure,  in  rendering  salvage  assistance  to 
private  owners.  But  now,  "  In  cases  where  salvage  services 
are  rendered  by  any  ship  belonging  to  Her  Majesty,  or  by  the 
commander  or  crew  thereof,  no  claim  shall  be  made  or  allowed 
for  any  loss,  damage  or  risk  thereby  caused  to  such  ship,  or  to 
the  stores,  tackle,  or  furniture  thereof,  or  for  the  use  of  any 
stores  or  other  articles  belonging  to  Her  Majesty,  supplied  in 
order  to  eflFect  such  services,  or  for  any  other  expense  or  loss 
sustained  by  Her  Majesty  by  reason  of  such  services."  • 

As  the  name  implies,  services  to  found  a  claim  for  salvage 
must  be  successful,  the  remuneration  being  awarded  for  the 
preservation  of  property  or  life,  and  not  for  meritorious  services 
merely.^  Yet  where  a  vessel  in  distress  on  a  sand  bank  was 
boarded  by  the  crew  of  a  lifeboat  and  further  assisted  by  the 
crew  of  a  lugger,  and  their  exertions  were  suspended  before 
they  were  successful,  only  in  consequence  of  the  most  imminent 
danger  which  threatened  the  life  of  all  engaged ;  they  then 
abandoned  the  ship  for  the  shore,  and  took  a  hawser  on  board 
the  lugger  with  the  intention  of  returning,  but  in  the  mean- 
while a  steamer  got  the  ship  in  tow,  and  aU  that  the  first 
salvors  could  now  do  was  to  accompany  the  ship  to  port;  under 
these  circumstances  the  Court,  thinking  the  exertions  of  the 
claimants  to  be  peculiarly  meritorious,  awarded  them  remu- 
neration.* 


ROW  SALTAOB 
OLAIXS  MAT  BB 
BABRC2. 

By  general  cas- 
tom  or  agree- 
ment. 


Claims  for  services  in  the  nature  of  salvage  are  liable  to  be 
barred  by  evidence  of  a  general  custom  of  the  trade,  or  a 
general  agreement  between  the  vessels  concerned,  to  render 
mutual  assistance  to  the  extent  actually  given  in  the  pEirticular 
case  ;•  unless  it  be  exceptional  in  its  circumstances.     Where 


1  Tlie  Alfen,  Jacobscn,  1  Swab.  Ad. 
189,  190. 

2  Senibk,  iMd. ;  and  p&r  Lord 
Stowell,  The  Waterloo,  Birch,  2  Dods. 
Ad.  483,  434. 

M7  &  18  Vict.  c.  104,  §  484. 


*  The  Zephyrus,  Blake,  1  W.  Rob. 
Ad.  380 ;  The  India,  1  id.  406. 

«  Tlio  E.   IT.   1  Ecc.  &  Ad.  Rep.  63. 
Sec  The  Santipoi-e,  1  Ecc.  &  Ad.  231. 

•  The  Zephyr,  Arrowsmith,  2  Hagg. 
Ad.  43 ;  The  Harriot,  Sontrice,  1 W.  Rob. 
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therefore  a  Greenland  whaler  after  being  in  the  ice  all  winter 
was  rescued  by  the  claimants,  the  crew  of  another  Greenland 
Tirhaler>  the  case  was  held  to  be  of  too  exceptional  a  nature  to 
fall  within  the  intent  of  any  such  general  custom.* 

If  the  parties  specially  agree  for  a  stated  sum  to  give  the  By  spedal  agree- 
assistance  actually  rendered,  they  are  bound  by  their  contract ;'  bLnding. 
but  the  party  setting  it  up  is  required  by  the  Court  of  Admiralty 
not  only  to  prove  that  it  was  made,  but  also  that  it  was  just  ;* 
at  the  same  time  that  court  is  reluctant  to  interfere,  if  it  appear 
that  no  unfair  advantage  was  taken  of  ignorance,  and  that  after 
ample  time  to  consider  the  terms,  a  distinct  bargain  was 
definitely   concluded/    But  if  a  salvor,  under  an  erroneous  Not  binding, 
opinion  of  his  services,  accept  an  inadequate  sum  in  payment  ^  ^^' 
for  them,  he  is  not  bound  thereby,  although  he  have  given  a 
receipt  in  full  of  all  demands  with  a  perfect  comprehension  of 
the    effect  of  it;*  and  for  the  same  reason  the   Court  has 
awarded  more  than  the  sum  claimed  by  the  suit,  directing  a 
firesh  suit  to  be  entered  for  the  surplus.*    And  neither  the 
owners  nor  the  master   have  any  power  to  bind  the  crew, 
without  their  consent,  by  a  previous  agreement,  or  subsequent 
settlement  for  salvage  services.' 

The  salvors  by  their  misconduct,  for  instance  in  improperly  By  misooDdnct 
interfering  with,  or  resisting  the  authority  of  the  master,*  or 
unnecessarily  exposing  the  ship  to  risk,  may  give  occasion  to 


Ad.  439,  the  existence  of  tho  cus- 
tom was  tried  by  a  juiy  upon  an  issue 
^m  the  Court  of  Admiralty  under  the 
3  &  4  Vict  c.  65,  §  11. 

1  The  Swan,  Bring,  1  W.  Kob.  Ad. 
70. 

«  The  Mulgrave,  Garbutt,  2  Hagg. 
Add.  77  ;  The  True  Blue,  Roberts,  2 
W.  Rob.  Ad.  176  ;  The  Betsey,  Thomp- 
son, 2  id,  167  ;  The  Jonge  Andries, 
Steffens,  1  Swab.  Ad.  226  ;  S.  C.  coram 
P.  C.  1  id,  803 ;  The  Jan  Hendrik,  1 
£cc.  &  Ad.  Rep.  181. 

'  Per  Dr.  Lushington,  The  British 
£mpire,  6  Jur.  608 ;  See  The  Jan 
Hendrik,  1  Ecc.  &  Ad.  181. 

*  Ibid;  per  Dr.  Lushington,  The 
True  Blue,  Roberts,  2  W.  Rob.  Ad. 
176,    179 ;    The    Salacia    Garland,    2 


Hagg.  Ad.  262,  265 ;  The  Kingalock, 
1  Ecc.  &  Ad.  263. 

*  SUver  Bullion,  2  Ecc.  &  Ad.  Rep. 
70,  74  ;  a  fortiori,  if  the  salvor  is  igno- 
rant of  the  effect  of  the  paper  which  he 
signs.     Ibid, 

*  Per  Lord  Stowell,  ex  relatione  Dr. 
Lushington,  2  Ecc.  &  Ad.  74.  But  on 
the  other  hand  the  Court  reprobates 
the  recklessness  of  entering  suits  and 
requiring  bail  to  an  amount  dispropor- 
tioned  to  the  service ;  The  Earl  Grey, 
1  Ecc.  &  Ad.  Rep.  180. 

7  The  Britain,  Allison,  1  W.  Rob. 
Ad.  40  ;  The  Sarah  Jane,  2  W.  Rob. 
Ad.  110,  115,  116. 

*  The  Dantzic  Packet,  Tanner,  3 
Hagg.  Ad.  383,  385 ;  Tho  Glascow 
Packet,  Nicoll,  2  W.  Rob.  Ad.  306,  818. 
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the  Court  iu  its  discretion  to  dismiss  the  suit,  if  it  is  a  very 
bad  case,  or  to  make  a  suitable  reduction  of  the  remuneration 
to  be  awarded,  notwithstanding  their  services  have  been 
successfuL'  Accordingly  where  salvage  services  had  been 
successfully  rendered  to  a  ship  and  cargo  of  considerable  value 
on  the  coast  of  Africa,  but  the  salvors  afterwards  unnecessarily 
and  unduly  prolonged  their  possession  of  the  vessel,  and  also 
sold  the  cargo  salved,  acting  at  once  as  salvors,  vendors  and 
purchasers  of  the  same  goods,  their  claims  were  deemed 
forfeited,  and  their  suit  dismissed,  only  without  costs.* 

If  services  are  not  so  successful,  as  they  must  have  been 
with  a  proper  degree  of  skill  and  knowledge,  suitable  to  the 
station  in  life  of  the  salvors,  the  remuneration  awarded  will  be 
in  proportion  to  the  degree  of  success/ 

Persons  who  interfere  with  salvage  contrary  to  the  statute 
respecting  the  receivers  of  wreck,  especially  if  they  have  been 
convicted  of  the  offence,  cannot  establish  any  claim  to  salvage 
reward  -*  and  any  right  previously  acquired  by  successful  and 
valuable  services  is  afterwards  forfeited  by  felonious  or  fraudu- 
lent dealing  with  the  property  saved. 

In  salvage  cases  the  Court  expects  that  parties  will  enter 
their  claims  without  unnecessary  delay,  and  prosecute  their 
suits  afterwards  with  proper  diligence  ;^  lapse  of  time  therefore 
when  unaccounted  for  is  prejudicial  to  the  interests  of  the 
plaintiffs,  and  may  occasion  the  dismissal  of  small  claims, 
especially  when  prosecuted  by  monition  against  the  owners 
personally  and  not  by  proceedings  in  rem.* 


WHAT  ARB  flAL- 
VAQH  BBBYIOIS, 
AMD  HOW  BS- 
VUHBBATBP. 


In  awarding  upon  claims  for  salvage,  the  Court  is  obliged  to 
have  a  primary  regard  to  the  nature  of  the  services  rendered, 
and  the  success  attending  them.  If  salvage  were  a  mere  com- 
pensation for  work  and  labour,  at  least  the  calculation  would 


^  The  Duke  of  Manchester,  10  Jar. 
863;  The  Dosseitei,  ibid.  865;  The 
City  of  Edinbnigh,  Fraser,  2  Hagg.  Ad. 
333  ;  The  Perla,  Andicoechea,  1  Swab. 
Ad.  230. 

2  The  Lady  Worsley,  2  Eca  &  Ad. 
Rep.  253. 

»  Ibid;    The    Neptune,    Flicker,   1 


W.  Kob.  Ad.  297 ;  The  Lockwoods,  9 
Jut.  1017. 

<  The  Wear  Packet,  2  Ecc.  &  Ad. 
Rep.  256. 

»  The  Swan,  Bring,  I  "W.  Rob.  Ad. 
70  ;  The  Rapid,  Cochrane,  8  Hagg.  Ad. 
419. 

*  The  Rapid,  Cochrane,  supra. 
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be  easy,  and  some  general  rule  applicable  to  all  cases  might  not 
be  difficult  to  discover.  But  the  Court  being  satisfied  with  no 
such  aim,  its  practice  unfortunately  cannot  be  reduced  to  any 
such  rule.  "  Various  circumstances  upon  public  considerations, 
the  interests  of  commerce,  the  benefit  and  security  of  naviga- 
tion, the  lives  of  the  seamen,  render  it  proper  to  estimate  a 
salvage  reward  upon  a  more  enlarged  and  liberal  scale."^  This, 
according  to  Sir  John  Nicholl,  is  the  object  which  the  Court 
sets  before  it  in  awarding  upon  claims  of  this  nature. 

The  kind  of  merit  which  is  looked  for  in  adjudicating  on  Ingredients  of 
such  services  is  briefly  but  happily  exhibited  by  the  same  high  ^^^  ^rnce. 
authority  in  the  following  nice  and  exhaustive  analysis.  '*  The 
ingredients,"  he  says,  **  of  a  salvage  service  are  first,  enter- 
prise in  the  salvors  in  going  out  in  tempestuous  weather  to 
assist  a  vessel  in  distress,  risking  their  own  lives  to  save  their 
fellow  creatures,  and  to  rescue  the  property  of  their  fellow- 
subjects  ;  secondly,  the  degree  of  danger  and  distress  from 
which  the  property  is  rescued — whether  it  were  in  imminent 
peril  and  almost  certainly  lost  if  not  at  the  time  rescued  and 
preserved ;  thirdly  the  degree  of  labour  and  skill  which  the 
salvors  incur  and  display,  and  the  time  occupied.  Lastly,  the 
value.  Where  all  these  circumstances  concur,  a  large  and 
liberal  reward  ought  to  be  given;  but  where  none  or  scarcely 
any  take  place,  the  compensation  can  hardly  be  denominated  a 
salvage  compensation ;  it  is  little  more  than  a  mere  remunera- 
tion pro  opere  et  labore.*'* 

There  is  a  careful  vigilance  at  the  same  time  exercised  by  The  vigilance  of 
the  Court  over  the  interests  of  the  owners  to  protect  them 
from  improper  claims,  and  from  excessive  demands  advanced 
under  the  cover  of  useful  services.  The  rule,  if  it  ever  guided 
the  Court,  to  give  specific  proportions  of  the  property  saved,  is 
for  the  same  reason  long  since  in  disuse,  as  likely  to  operate 
unfavourably  for  their  interests.*  Such  a  rule  would  require 
an  undue  sacrifice  of  property,  when  of  great  value ;  it  would 

*  Per  Sir  John  Nicholl,  The  Clifton,  C.  Rob.  Ad.  355. 

Lightbody,  8  Hagg.  Ad.  117,  120.  *  The  Thetis,  8  Hagg.  Ad.  14,  62  ; 

«  Per  Sir  John  Nicholl,  The  Clifton,  The  Salacia,  Garland,  2  id.  262,  263, 

Lightbody,  3  Hagg.  Ad.  117, 120  ;  see  264  ;   The  Oscar,  Lofgren,  2  id.  257, 

also  per  Lord  Stowell  to  the  some  effect .  260. 
in  The  William  Beckfoid,  Moirhead,  3 
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yield  a  sum  comparatively  insignificant,  when  the  property  was 
small.  The  inducement  to  exertion  in  the  one  case  would 
cease  to  operate,  and  much  property  in  small  amounts  would 
never  be  saved.  The  sacrifice  in  the  other  would  equal  a 
ransom,  and  give  the  salvor  at  once  the  advantages  of  an  enemy 
and  the  security  of  a  subject.  It  is  abandoned  therefore  even 
in  respect  of  derelict.* 

But  a  just  and  comprehensive  view,  even  of  the  interests  of 
the  owners,  prevents  any  leaning  in  the  Court  towards  illiber- 
ality.  The  prevalence  of  this  at  the  Admiralty,  would  too 
certainly  destroy  the  spirit  of  enterprise  in  the  forecastle,  to 
the  prejudice  of  commerce  and  of  the  security  of  navigation. 
Becent  legislation  has  also  unfettered  the  Court  with  regard  to 
the  most  meritorious  class  of  salvage,  the  preservation  of 
human  life,  which  it  possessed  no  power  to  reward,  until  this 
was  conferred  by  the  Merchant  Shipping  Act.  Up  to  that  time 
it  had  never  failed  to  make  a  liberal  estimate  of  such  services 
whenever  salvage  of  property  at  the  same  time  offered  the 
opportunity  of  combining  both  in  the  compensation.'  But 
this  apparently  clandestine  mode  of  compensating  valuable 
services  under  cover  of  others  of  a  different  nature,  not  very 
honourable  to  the  law,  though  very  equitable  in  the  Court,  is 
in  respect  of  one  class  of  salvage  at  least  now  no  longer 
necessary. 

"Whenever  any  ship  or  boat  is  stranded,  or  otherwise  in 
distress  on  the  shore  of  any  sea  or  tidal  water  situate  vdthin 
the  limits  of  the  United  Kingdom,  and  services  are  rendered  by 
any  person  (I.)  in  assisting  such  ship  or  boat ;  (II.)  in  saving 
the  lives  of  the  persons  belonging  to  such  ship  or  boat; 
(III.)  in  saving  the  cargo  or  apparel  of  such  ship  or  boat,  or 
any  portion  thereof; — ^And  whenever  any  wreck  is  saved  by 
any  person  other  than  a  receiver  within  the  United  Kingdom ; 
there  shall  be  payable  by  the  owners  of  such  ship  or  boat, 
cargo,  apparel,  or  wreck,  to  the  person  by  whom  such  services 


*  The  Aquila,  Lunsden,  1  C.  Rob. 
Ad.  87)  43  ;  see  the  general  understand- 
ing stated  by  Sir  J.  Nicholl,  The  EweU 
Grove,  Burton,  3  Hagg.  Ad.  209,  221. 

a  Per  Lord  Stowell,  The  Aid,  Teasdel, 
1  Hagg.  Ad.  88,  84  ;  per  Dr.  Lushing- 


ton,  The  Zephyrus,  Blake,  1  W.  Rob. 
Ad.  329,  880  ;  per  id.,  The  Coroman- 
del,  Anderson,  1  Swab.  Ad.  205,  207 ; 
The  Clarisse,  Bran,  ooratn  Privy 
Poundl,  1  Swab.  Ad.  129,  181 ;  17  A; 
18  Yiot.  c  104,  S  458,  459. 
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or  any  of  them  are  rendered,  or  by  whom  such  wreck  is  saved, 
a  reasonable  amount  of  salvage,  together  with  all  expenses, 
properly  incurred  by  him  in  the  performance  of  such  services, 
or  the  saving  of  such  wreck.'" 

Salvage  claims  for  the  preservation  of  human  life  have  Priority  of  claims 
priority  over  all  other  claims  for  salvage  in  respect  of  the  same  ^^^  ^^®  Salyase. 
property.* 

The  fund  out  of  which  claims  of  this  nature  arc  to  be  From  wbat  Fond. 
satisfied  being  the  ship  and  freight,  or  the  cargo  respectively,  if 
these  have  altogether  perished,  or  are  insufficient,  after  the 
payment  of  the  actual  expenses  incurred,  to  pay  the  amount  of 
salvage  due  in  respect  of  life,  the  Board  of  Trade  may  in  its 
discretion  award  to  the  salvors  of  such  life  or  lives  out  of  the 
Mercantile  Marine  Fimd  such  sum  or  sums  as  it  deems  fit,  in 
whole  or  part  satisfaction  of  the  amount  unpaid.' 

In  illustration  of  the  principles  on  which  the  Court  of  niustrations. 
Admiralty  proceeds  in  awarding  remuneration  for  salvage 
services,  the  following  cases  are  subjoined ;  but  it  is  at  the 
same  time  to  be  acknowledged,  that  any  succinct  summary,  or 
even  the  more  detailed  account  in  the  regular  reports,  upon 
claims  of  this  nature,  cannot  reproduce  the  minute  considera- 
tions that  often  modify  the  result,  and  sometimes,  when  there  is 
a  nice  balance  of  evidence,  determine  the  decision.  Such 
illustrations  are  nevertheless  of  great  utility,  and  any  dis- 
cussion of  the  rules  of  salvage  would  be  imperfect  without 
them. 

The  ship  Baltimore*  of  America,  on  a  voyage  from  Liverpool  The  Baltimore. 
to  Baltimore,  was  met  on  the  4th  of  March  in  the  Bay  of 
Biscay  by  the  post-office  packet  Bapidy  very  leaky,  and  four 
feet  of  water  already  in  her  hold,  one  of  her  pumps  split,  and 
the  other  choked,  her  fore  and  main  topmasts  and  the  head  of 
her  foremast  gone,  nine  of  the  crew  disabled  by  sickness,  and 

»  17  &  18  Vict.  c.  104,  §  458 ;  The  salvors,  1  Swab.  Ad.  205. 

BarUey,  Stothard,  1  Swab.  Ad.   198 ;  M7  A;  18  Vict.  c.  104,  §  459. 

The  Coromandel,  Anderson,  I  id.  205;  *  17  &  18  Vict.  c.  104,  §  459 ;  per 

The  darisse.  Bran,  coram  P.  C.  1  id.  Dr.     Lushington,     The    Coromandel, 

129.    In  the  case  of  the  Coromandel,  Anderson,  1  Swab.  Ad.  205,  207. 

200/.  was  awarded  to  a  small  vessel  for  ^  The  Baltimore,  Baker,  2  Dods.  Ad. 

rescning  15  persons  from  the  wreck,  182. 
which  was  afterwards  saved  by  other 
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the  rest  in  a  state  of  great  exhaustion,  with  a  signal  of  distress 
aloft  at  the  time.  The  master  and  crew  were  at  their  own 
earnest  solicitation  taken  on  board  The  Rapids  and  the  crew  of 
the  latter  having,  all  but  one  man,  volunteered  their  services  as 
salvors,  the  mate  and  ten  of  them  were  sent  on  board  The 
Baltimore,  which  they  carried  with  acknowledged  skill  and 
merit  safely  into  Falmouth.  The  value  of  the  property  saved 
being  about  1900Z.,  the  Court  awarded  the  sum  of  8001.  to  the 
salvors,  apportioning  lOOl.  of  it,  a  kind  of  flag  eighth,  to  the 
captain  of  The  Rapid,  as  being  "  the  life  and  soul  of  the  whole 
business ;  "  to  the  mate  802.;  the  residue  of  the  money  equally 
among  the  crew  of  The  Rapid,  both  those  who  boarded  the 
damaged  vessel  and  those  who  were  willing  but  were  not 
allowed ;  the  share  of  the  man  who  refused  his  services  being 
ordered  to  be  given  to  the  carpenter  in  addition  to  his  own 
share. 
The  Siilacia.  The  Solacia,^  from  Hull  on  her  way  to  Lima,  had  put  into 

West  Point  Bay,  Great  Falkland  Island,  for  water,  and  was 
there  found  on  the  12th  of  June  by  the  master  of  The 
Washington,  an  American  whaler,  upon  her  beam  ends  on  the 
rocks.  He  surveyed  the  vessel  at  the  request  of  her  master, 
and  with  his  crew  released  her  from  her  perilous  condition, 
unlading  half  the  cargo  and  reloading  it,  and  on  the  7th  of 
July  The  Salacia  proceeded  in  company  with  Tlie  Washington 
to  Valparaiso,  where  QOOL,  one  fourth  of  the  vessel,  was 
awarded  by  arbitrators  as  salvage.  The  cargo  being  estimated 
at  38,000Z.,  the  question  of  salvage  in  respect  of  it  was  reserved 
for  the  Admiralty  Court  in  this  country ;  and  Sir  Christopher 
Bobinson,  admitting  it  was  a  case  of  great  merit  and  dis- 
tinguished courtesy  on  the  part  of  the  American  master,  and 
considering  that  the  sealing  adventure  on  which  The  Washington 
was  bound  had  been  interrupted  for  the  sake  of  this  service, 
which  another  whaler  had  refrised  to  render,  awarded  on  the 
report  of  the  registrar  and  merchants  10002.  as  a  compensation 
for  the  loss  of  the  sealing  season  and  other  items  reported  on ; 
and  besides  that  15001.  as  a  gratuitous  remuneration  to  the 
salvors,  together  with  their  costs ;  and  2002.  to  the  master  of 

1  The  Salacia,  Garland,  2  Hagg.  Ad.  262. 
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The  Washington  for  his  particular  expenses ;  but  of  the  1500Z., 
501.,  was  to  go  to  a  shipwrecked  master  and  crew  on  board 
The  Salacia  as  passengers  who  were  indefEitigable  in  their 
assistance. 

The  Marquis  of  Humtly^  chartered  by  government,  with  a  The  Marquis  of 

...  Huntly. 

crew  of  twenty-eight  men  and  five  boys,  eleven  invalid  soldiers, 
and  a  lieutenant  in  charge  of  the  naval  and  ordnance  stores  on 
board,  got  on  the  middle  sand  off  the  coast  of  Essex,  with  her 
fore-yard  carried  away,  the  weather  being  thick  and  rainy  in 
the  afternoon  of  a  day  in  November.  Eight  Colchester  smacks 
with  thirty-two  men  left  the  Swin  in  response  to  her  signal  of 
distress,  and  at  the  time  these  men  boarded,  the  vessel  was 
bumping  on  the  sand,  and  the  whole  of  the  crew,  except  the 
master  and  lieutenant,  had  declared  they  would  not  stay  by 
the  ship  all  night.  Forty  tons  of  her  cargo  were  thrown  over- 
board, and  the  vessel  was  got  off  with  the  next  tide,  about 
six  o'clock  the  same  evening,  and  as  pumping  was  all  that  she 
then  needed,  the  salvors  quitted  her.  In  first  attempting  to 
board  her,  the  men  of  the  smacks  encountered  great  peril,  botli 
boats  and  crews,  from  the  surf  and  breakers ;  a  master  and  two 
men  being  actually  drowned,  several  others  having  been  rescued 
from  the  water,  and  three  of  the  boats  sunk.  The  ship  being 
valued  at  1500{.,  and  the  government  stores  at  nearly  5000Z., 
the  Court  confirmed  a  tender  of  4002.  for  the  ship,  and  awarded 
9001.  in  respect  of  the  stores ;  and  of  the  whole  13002.  gave 
1501.  to  each  of  the  eight  smacks,  and  lOOZ.  to  the  represen- 
tatives of  those  whose  lives  were  lost,  50{.  for  the  master,  and 
251.  each  for  the  other  two  men.  The  costs  were  ordered  to  be 
borne  pro  raid  in  proportion  to  the  property  saved. 

On  the  14th  of  December,  at  four  p.m..  The  Harlequin^  The  Albion. 
fishing  smack,  with  a  master  and  four  men  and  three  boys, 
while  at  sea  off  Brown  Bank,  forty-five  miles  from  Lowestoff, 
discovered  a  dismasted  vessel,  about  seven  miles  distant,  the 
wind  at  the  time  W.  by  S.  blowing  heavily  with  squalls.  The 
smack  made  the  vessel  by  five  o'clock,  and  not  being  able  to 
board  agreed  to  stay  by  her  all  night,  both  of  them  carrying 
lights.    During  the  night  it  snowed  heavily,  and  the  vessel  had 

^  The  Marquifof  Huntly,  Molisson,  3  Hagg.  Ad.  246. 
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drifted  towards  the  coast  of  Holland,  but  at  nine  the  next 
morning  the  smack  had  got  her  in  tow.  When  the  weather  had 
moderated  the  day  following,  materials  for  a  jury-mast  and 
rigging  were  put  on  board  by  the  smack,  and  at  length,  on  the 
19th,  both  got  into  Yarmouth  harbour,  the  smack  being  much 
strained  by  the  service,  and  in  great  peril  whilst  it  continued. 
Sir  John  NichoU  considering  that  a  more  complete  rescue 
could  hardly  be  described ;  that  it  had  been  effected  by  great 
perseverance  and  skill,  and  had  occupied  five  days ;  and  that  if 
it  had  been  a  derelict,  one  third  at  least  would  have  been  given ; 
awarded  lOOOZ.  and  costs,  the  vessel  being  valued  at  4600Z.  and 
a  tender  made  of  no  more  than  4001. 

That  was  apportioned  as  follows,  viz.,  to  the  owner  of  The 
Harlequin^  i^ths  350Z. ;  the  master,  330L ;  the  mate,  120t; 
three  seamen,  90Z.  each,  270Z. ;  and  three  boys,  lOl.  each,  30Z.* 
1?fa«Jaae.  The  Jane*  appears    by  the  weight    of  evidence  to  have 

encountered  gales  on  the  6th  and  7th  of  December,  while  on 
her  way  from  Berbice  with  a  cargo  of  West  India  produce, 
which  dismasted  her,  broke  in  her  bulwarks,  carried  away  all 
means  of  making  sail,  and  otherwise  left  her  in  a  very  helpless 
state.  On  the  8th  she  signaled  to  The  Rover,  an  outward 
bound  South  Sea  whaler,  the  captain  of  which,  and  four  or  five 
men  volunteered  to  board  her,  and  accordingly  did  so,  with  a 
very  heavy  gale  and  a  tremendously  high  sea  on  at  the  time. 
The  sea  was  then  making  a  clean  breach  over  her ;  three  or 
four  of  her  crew  were  disabled  from  illness;  and  the  rest  were 
very  much  fatigued  and  dispirited ;  and  it  appears  to  be  some- 
what evident  that  the  master  and  crew  were  then  in  the  thought 
of  abandoning  the  ship.  The  Rover  stayed  by  her,  lent 
assistance  to  rig  a  jury-mast  and  some  sail,  and  as  soon  as  the 
weather  moderated,  took  her  in  tow,  and  brought  her  to 
Plymouth.  The  value  of  the  ship  and  cargo  being  7000Z.  and 
a  tender  made  of  5001.  with  costs  and  expenses,  the  Court 
awarded  in  all  1200Z. ;  to  the  owners,  700Z.,  in  consideration  of 
the  interruption  to  the  whaling  adventure,  inclusive  of  all 
repairs,  risks,  and  expenses;  2001.  to  the  master;  lOOZ.  to  his 
boat's  crew  of  five  men ;  and  to  the  remainder  of  the  crew  of 

»  The  Albion,  ^Tumbull,  8  Hagg,  Ad.         •  The  Jane,  Hudson,  2  Hagg.  Ad. 
254.  838. 
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The  Rover,  as  their  merit  was  of  a  more  inactive  kind,  in  con- 
senting to  the  attempt  and  risking  their  common  interest  in 
the  voyage,  2001.,  to  be  distributed  according  to  their  respective 
interests  in  the  profits  of  the  voyage. 

In  the  case  of  Her  Majesty's  ship  Thetis,  with  private  H«  M.  S.  Thetia. 
treasure  on  board  to  the  amount  of  810,000  dollars,  which 
sunk,  and  soon  after  went  to  pieces  on  the  rocks  of  Cape  Frio 
Island,  on  the  Brazilian  coast,  salvage  services  of  extra- 
ordinary merit,  were  attended  with  remarkable  success,  and 
met  with  a  corresponding  reward.*  It  appears  that  the  place 
in  which  the  wreck  sunk  was  a  cove,  enclosed  oh  three  sides 
by  inaccessible  rocks,  and  that  the  water  varying  from  three 
fathoms  to  four-and-twenty  in  depth,  covered  a  rocky  bottom. 
To  recover  the  treasure  lost  under  these  circumstances,  after 
the  hidl  of  the  ship  had  gone  to  pieces,  ingenuity  and  skill 
extemporised  a  diving-bell  apparatus,  and  a  code  of  signals  for 
working  it,  together  with  the  means  of  safely  launching  it ;  a 
net  was  made  and  sunk  across  the  outlet  of  the  cove ;  and  a 
derrick  for  overturning  the  rocks  at  the  bottom  was  constructed 
and  set  up  in  spite  of  opposing  difficulties.  The  exertions 
began  about  the  11th  of  December,  and  continued  to  the  27th 
of  July  following,  during  which  time  the  bottom  was  thoroughly 
searched  imder  the  bell,  all  the  rocks  in  the  way  of  the  inves- 
tigation being  turned  over,  and  the  expedition  quitted  the  spot 
with  -Hths  of  the  property,  amounting  in  value  to  157,0002. 
Captain  Dickinson,  the  chief  contriver  and  personal  director 
of  the  salvage  operations,  received,  throughout  the  operations, 
the  sanction  and  assistance  of  Sir  Thomas  Baker  the  admiral 
commanding  on  the  station,  and  each  of  them  urged  strong 
claims  to  be  considered  principal  salvor.  The  Court  upon  a 
very  fiill  discussion  of  the  merits  of  these  two  individuals, 
and  after  recognising,  by  special  awards  in  particular  cases, 
services  that  distinguished  other  persons  among  their  com- 
peers, directed  the  apportionment  to  be  in  the  proportions 
settled  by  the  then  existing  Order  in  Council  relating  to  prize, 
namely,  one  eighth  to  Admiral  Baker,  two*eighths  to  Captain 
Dickinson,  and  the  remaining  five-eighths  among  the  other 

I  The  ThetiB,  8  Hagg.  A(L^14,  89,  68 ;  on  appeal,  2  Enapp,  P.  C*  ^90,  410. 
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officers  and  seamen  engaged.  The  snm  finally  given  to  the 
salvors  was  29,0002.  A  farther  sum  was  allotted  to  the 
Admiralty  for  the  pay  and  victualing  of  the  officers  and  crew, 
and  the  tear  and  wear  of  His  Majesty's  ships/  and  this  with 
the  expenses  incurred,  and  the  money  actually  given  to  the 
salvors  made  the  total  amount  of  salvage  54,000{. 

The  effective  service  of  steamers,  and  their  greater  compa- 
rative value,  dispose  the  Court  to  take  their  claims  for  salvage, 
when  well  founded,  into  very  favourable  consideration.*  Thus, 
where  the  London  Merchant '  had  got  upon  the  rocks  inside 
Holy  Island,  although  the  night  was  clear  and  the  weather 
moderate,  yet  the  services  of  a  steam  tug  from  Berwick  in 
getting  her  into  deep  water  and  towing  her  into  port  a  distance 
of  two  miles,  were  remunerated  with  4002.  The  vessel  saved 
in  that  case  from  considerable  peril,  had,  in  addition  to  a 
miscellaneous  cargo  of  value,  passengers  on  board  to  the 
number  of  twenty-seven,  a  circumstance  which,  as  the  law  then 
stood  with  regard  to  salvage  of  human  life,  induced  the  Court 
to  be  liberal  in  the  sum  it  awarded.^ 

In  cases  of  derelict,  we  are  informed  by  Sir  John  Nicholl, 
the  old  rule  of  the  Court  was  to  remunerate  the  salvors  by 
specific  proportions,  seldom  more  than  one  half,  or  less  than 
one-third,  of  the  property  abandoned  and  restored.  The  rule, 
in  so  far  as  it  proceeded  on  fixed  proportions,  is  now  in  disuse, 
but  the  award  of  the  Court  in  such  cases  is  very  frequently 
still  made  with  a  reference  to  the  former  rule  as  a  guide.*  In 
the  case  on  which  these  observations  are  founded,  a  vessel  of 
345  tons  completely  abandoned,  and  with  only  one  mast  stand- 
ing, was  picked  up  in  the  Irish  Channel  by  two  pilots  in  a 
smack,  with  a  crew  of  five  men ;  they  were  too  weak  to  carry 
the  vessel  into  harbour,  and  accepted  assistance,  with  which 
they  reached  Milford.     The  Court  awarded  one  moiety  of 


*  Such  rights  are  now  surrendered 
by  the  Admiralty,  17  &18  Vict  c.  104, 
§  484  ;  see  anUf  p.  580. 

'  The  London  Merchant,  Laker,  3 
Hagg.  401  ;  The  Raikes,  Gardener,  1 
id,  246;  The  Meg  Merrilies,  3  id. 
846 ;  The  Earl  Grey,  Topham,  3  id. 
863  ;  The  Traveller,  Mc  Clear,  8  id,  870. 


'  The  London  Merchant,  Laker, 
supra, 

*  Ibid. ;  The  Ardincaple,  McLeod, 
3  Hagg.  Ad.  151. 

»  Per  Sir  John  Nicholl,  The  Effort,  8 
Hagg.  Ad.  165, 167  ;  per  id.  The  Ewell, 
Grove,  3  id,  209,  221. 
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the  value  of  the  ship  as  the  entire  salvage,  and  apportioned 
that  sum  of  800/.  among  the  salvors,  in  shares  of  four-eighths  to 
the  first  smack  as  principal  salvors,  three-eighths  to  the  second, 
and  one-eighth  to  a  third  smack,  a  gig,  and  two  row-boats. 

The  BlendenhaUf  transport  ship,  with  government  stores  The  Ble&denliall. 
on  board,  was,  in  consequence  of  damage  in  tempestuous 
weather,  abandoned  by  the  officers  and  crew  in  the  Bay  of 
Biscay,  and  found  by  the  post-office  packet,  Eliza,  the  master 
of  which  put  a  crew  on  board,  and  both  sailed  for  Falmouth. 
Thick  weather,  however,  and  tempest,  separated  the  vessels, 
and  the  crew  of  the  derelict  finding  neither  chart  nor  log-glass 
on  board,  applied  to  be  accommodated  with  these  articles  from  a 
British  brig  of  war,  the  commander  of  which  instead  of  comply- 
ing with  the  request,  dispossessed  the  original  salvors,  and 
took  possession.  The  Court,  after  severely  animadverting  on 
this  illegal  proceeding  of  the  intruders,  altogether  rejected 
their  claim  as  joint  salvors,  and  decreed  the  officers  and  crew 
of  The  Eliza  the  sum  of  7000Z.  besides  expenses,  the  total 
value  of  the  property  saved  being  72,000Z.* 

The  ship  UEsperance*  from  Dantzic  to  London,  with  a  L'Ssparanoe. 
cargo  of  staves  and  deals,  struck  on  a  bank  off  the  English  coast, 
and  becoming  water-logged,  was  abandoned  by  her  master  and 
crew  in  that  condition.  She  was  afterwards  found  at  sea,  witli 
all  her  sails  and  most  of  her  rigging  cut  away,  and  her  rudder 
gone ;  and  the  commander  of  UEspiegley  sloop  of  war,  sent 
a  crew  on  board  from  the  government  transport  which  accom- 
panied him.  Through  considerable  danger,  especially  in 
passing  the  Goodwin  sands,  the  vessel  was  safely  brought  to 
Sheemess,  and  the  Court  awarded  to  the  salvors  one  moiety  of 
the  full  value,  being  more  than  12,0002.  in  all,  in  shares  of 
three-fourths  to  the  officers  and  crew  of  the  sloop,  and  one- 
fourth  to  those  of  the  transport. 

A  case  of  salvage,  every  way  as  remarkable  as  that  of  Tlie  Tlie  Jiibi!ee. 
Thetis,  is  reported  in  respect  of  The  JtibHee,  sunk  with  a  cargo 
of  French  brandy,  at  the  end  of  November,  1824,  in  deep 
water  in  the  Queen's  Channel,  near  Margate  Sand.    Various 
unsuccessful  attempts  to  raise   the  vessel  were  successively 

*  The  Blendenhall,    Barr,   1  Dods.         >  L'Esperance,  1  Dods.  Ad.  46. 
Ad.  428. 
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In  eases  of  tran- 
Bhipmeat. 


The  Columbia. 


is  acquired  beneficially  for  the  Sovereign,  if  no  owner  shall 
appear.  Selden  lays  it  down  as  a  right  annexed  to  sovereignty, 
and  acknowledged  among  all  nations  ancient  and  modem.* 
Loccenius  mentions  it  as  an  incontestable  right  of  sovereignty 
in  the  North  of  Europe.'  Yalin'  ascribes  the  same  right  to  the 
crown  of  France ;  and  speaking  of  the  rule  in  France,  that  a 
third  shall  be  given  to  salvors  in  cases  of  shipwreck,  expressly 
applies  the  same  rule  to  derelicts,  as  standing  on  the  same 
footing.  In  England  this  right  is  as  firmly  established  as  any 
one  prerogative  of  the  Crown." 

In  point  of  right  there  is,  therefore,  no  distinction  to  the 
finder  between  salvage  and  derelict ;  he  is  entitled  in  both  cases 
to  a  reward,  but  in  the  latter  perhaps  on  a  more  liberal  scale. 
In  the  case  of  The  Aquila,  as  nothing  satisfactory  could  be 
learned  concerning  the  cargo  from  papers  on  board,  and  it  was 
suspected  that  it  had  belonged  to  an  enemy,  the  proceedings  in 
the  Admiralty  Court  took  the  form  of  a  prize  suit,  so  as  to 
secure  title  at  aU  hazards  to  the  purchaser/ 

Transhipment  of  the  cargo,  although  partaking  under 
ordinary  circumstances  of  the  nature  of  afi&eightment,  may  be 
efiected  under  the  pressure  of  such  danger  as  to  entitle  the 
officers  and  crew  of  the  receiving  ship  to  be  regarded  in  the 
light  of  salvors.  On  the  28th  of  January,  The  Phhiomene, 
from  Batavia  to  Rotterdam,  discovered  The  Columbia  under  a 
flag  of  distress,  rolling  excessively  and  ungovernable,  without 
a  rudder,  and  the  sea  occasionally  making  a  clean  breach  over 
her.  The  rudder  had  been  carried  away  on  the  21st,  the  crew 
had  been  unable  to  replace  it,  and  through  work  at  the  pumps 
they  were  aU  exhausted,  and  eight  of  them  disabled  by  sickness. 
The  crew  abandoned  her  for  The  Ph^nomene^  and  took  with 


'  This  is  not  quite  an  accurate  repre- 
sentation of  Selden,  who  expressly 
states,  almost  as  his  main  proposition, 
that  by  the  Justinian  law  (and  also  as 
established  in  practice  in  the  German 
Empire)  the  property  vested  in  the 
finder,  the  public  treasury  never  inter- 
posing ;  and  this  claim  of  the  State 
he  traces  from  a  Bhodian  origin  down 
through  complures  prtTudpes  to  the  Eng- 
lish, Armoricans,  Sicilians,  and  Italian 


States. — Selden,  Mare  Clausum,  lib.  1,  c 
24 ;— Opera,  vol.  2,  1265.  Asto  the  civil 
law,  see  Cod.  11.  6.  fr.  1  &  8  <fe  Nau- 
fragiis  ;  in  some  recensions  of  the  text 
it  appears  as  title  6  ;  Dig.  47.  9.  7 ; 
and  as  to  the  doctrine  of  occupancy,  sco 
Dig.  41.  2. 

2  Loccenius,  lib.  1,  c.  7,  §  10. 

»  2  Valin,  623,  685. 

^  The  Aquila,  Lunsden,  1  C.  Rob. 
Ad.  37, 41. 
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tLem  propei-ty  to  the  value  of  10,000Z.  The  Court  under  these 
circumstances  ordered  the  costs  and  expenses  to  be  deducted, 
and  the  remainder  to  be  divided  in  moities  between  the  salvors 
and  the  owners  of  the  property.* 

"  I  apprehend,"  says  Dr.  Lushington^  "  thait  where  a  cargo  r*-inciplo  in 
becomes  in  any  degree  of  danger,  the  duty  of  transhipment,  ment. 
however  strongly  it  may  be  imposed  upon  the  owners  of  the 
carrying  ship,  cannot  at  all  affect  the  interests  of  others  who 
may  be  concerned  in  the  preservation  of  the  cargo.  Looking 
to  the  facts  of  this  case,  I  am  of  opinion,  that  whatever  may 
be  the  nature  of  the  service  which  has  been  rendered  in  other 
respects,  it  is  to  be  considered  as  a  salvage  service,  and  for  this 
reason,  that  the  vessel  was  grounded  on  the  rocks,  and  the 
cargo  itself  was  in  danger.  The  degree  of  the  danger  is  im- 
material in  considering  the  nature  of  the  service.  If  the  cargo 
at  all  required  assistance  to  remove  it  into  a  place  of  safety,  the 
service  then  assumes  the  character  of  a  salvage  service." 

The  case  out  of  which  these  observations  arose,  was  that  of  The  West- 

minstor. 

The  Weatminster,  with  a  very  valuable  cargo  of  tea,  which  went 
ashore  on  the  rocks  in  Palm  Bay,  to  the  eastward  of  Margate. 
Three  steamers  of  large  size  were  engaged  by  the  master  to 
tranship  the  cargo,  for  remuneration,  "  according  to  the  services 
rendered  and  the  risk  encountered ;  "  and  the  Court  estimating 
the  tea  and  freight  saved  at  24,000Z.,  and  considering  that  the 
steamers  engaged  exceeded  30,000Z.  in  value,  with  fifty-eight 
men  on  board,  ordered  a  salvage  of  15002.' 

At  the  same  time,  in  this  case,  as  in  that  of  all  services  Whether  it  lie 
which  are  susceptible  of  a  double  construction,  either  as  being 
the  exertions  of  volunteer  adventurers,  or  merely  the  per- 
formance of  legal  obligations,  there  is  a  wakefal  jealousy  in 
scrutinising  the  evidence,  lest  undue  advantage  be  obtained 
under  improper  representations.'  It  is  for  the  claimants  to 
prove  their  capacity  to  volunteer  as  salvors,  and  also  the  actual 
services  in  that  capacity  for  which  they  are  to  be  rewarded. 
Certainly,  it  is  not  enough  that  the  ship  required  such  assistance 

>  The  Columbifl,  Thornton,  3  Hagg.  »  Per  Sir  John  NichoU,  The  Hope, 

Ad.  42^.  Norman,  8  Hagg.  Ad.  4*23,   424 ;  and 

«  The  "WeBtminster,  2  W.  Rob.  Ad.  see  antCj  pp.  525,  526. 
229,  231,  284. 
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[chap.  xm. 


The  City  of 
Edinbargli. 


as  they  claim  for,  if  in  the  hour  of  necessity,  that  was  denied 
her.  The  City  of  Edinburgh  steamer,  valued  with  her  cargo 
at  dd,OOOZ.,  lay  off  Bla^eney,  in  the  county  of  Norfolk,  with  a 
signal  of  distress  at  her  mast-head  during  the  13th  and  14th  of 
January,  and  allthat  time  no  boat  came  off  to  her,  or  even 
made  the  attempt;  but  on  the  15th,  when  the  storm  had 
moderated,  and  the  wind  was  fair  for  the  harbour,  twenty-five 
boatmen  boarded  and  took  her  into  the  port,  for  which  service, 
the  Court,  rejecting  the  claim  for  salvage,  allowed  them  15/.  in 
the  name  of  pilotage.* 


THE   RBlfXDT  OF 
THE  8ALY0R. 

Lien  at  Common 
Law. 


Statutory  Lien« 


Lien  by  Law 
Maritime. 


The  remedy  of  the  salvor  for  the  remuneration  of  his  services 
is  piimarily  his  lien  at  common  law  that  sanctions  the  deten- 
tion of  the  property  till  payment  is  made.  This  is  an  ofibhoot 
cultivated  by  civil  society  from  that  right  of  acquisition  bj' 
occupancy  which  exists  by  the  law  of  nature.  "  A  person, 
says  Mr.  Abbott,'  who  by  his  own  labour  preserves  goods,  which 
the  owner  or  those  entrusted  with  the  care  of  them,  have  either 
abandoned  in  distress  at  sea,  or  are  unable  to  protect  and 
secure,  is  entitled  by  the  common  law  of  England  to  retain  the 
possession  of  the  goods  saved  until  a  proper  compensation  is 
made  to  him  for  his  trouble.*" 

So,  the  Merchant  Shipping  Act,  as  to  salvage  in  the  United 
Kingdom,  empowers  the  receiver  of  wreck  to  detain  the  ship, 
boat,  cargo,  or  apparel  respectively,  till  payment  is  made,  or 
arrest  issues ;  unless,  in  the  meantime,  security  is  given,  with 
power  in  that  case,  when  the  amount  exceeds  200{.  to  refer  any 
question,  as  to  the  amount  of  security,  to  the  Court  of  Admiralty 
in  England  or  Ireland,  or  Court  of  Session  in  Scotland,  and  in 
the  same  courts  to  litigate  afterwards  any  difference  as  to  the 
right  of  the  claimants  to  salvage.^ 

The  Law  Maritime  also  gives  him  a  lien  for  his  remunera- 
tion,* and  therewith  a  remedy  that  better  serves  the  convenience 
and  interests   of  commerce.      The  lien  at  common  law  is 


^  The  City  of  Edinburgh,  Frazer,  2 
Hagg.  337. 

■  Abbott  on  Shipping,  4th  ed.  407. 

3  Hartfort  v.  Jones,  1  Lord  Raym. 
393  ;  Baring  v.  Day,  8  East,  67. 

M7  &  18  Vict.  c.  104,  §  468. 


5  Per  Sir  C.  Robinson,  The  Thetis,  8 
Hagg.  Ad.  14,  48 ;  per  Lord  Stowell, 
The  Neptune,  Clark,  1  Hagg.  Add. 
227,  236 ;  Richardson  v.  Campbell,  5 
B.  k  Aid.  196,  203  ii. 
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dependent  on  continuing  possession.  A  lien  by  the  law  mari- 
time is  indefeasible  by  change  of  possession  or  even  by  transfer 
of  property.'  It  is  enforceable  at  a  subsequent  period  when 
the  ship  has  performed  her  voyage  and  returned  within  the 
jurisdiction  of  the  Court  of  Admiralty ;  and  if  circumstances 
justify  it,  that  court  will  allow  of  a  monition  against  the  owners 
personally  whilst  the  vessel  still  continues  abroad.'  Delay  in 
the  prosecution  of  claims  is  foreign  to  the  course  and  policy  of 
that  jurisdiction.  Detainer  of  the  ship  in  the  first  instance  by 
the  salvor  beyond  what  is  barely  needful  for  security,  is  as 
abhorrent  to  the  court  as  it  is  inconvenient  to  commerce.  By 
undue  delay,  as  by  improper  detention,  the  salvor,  we  have 
already  seen,  may  forego  his  remedy  and  even  forfeit  his 
rights.* 

The  ship  or  cargo  may  be  discharged  from  arrest  in  a  salvage  Dlsohaige  from 
suit  upon  bail  to  the  requisite  amount  being  given,  or  money  p^enUnto  ' 
in  lieu  thereof  paid  into  court.-*    But  before  suit  entered,  it  is  tory'^g^IeS^nt' 
now  competent  to  the  master,  in  case  the  salvors  agree  to  andBecurity. 
abandon  their  lien  on  tiie  ship,  cargo,  and  property  alleged  to  be 
saved,  to  enter  into  a  written   agreement,  attested  by  two 
witnesses,  to  abide  the  decision  of  the  High  Court  of  Admiralty 
or  any  vice-admiralty  court,  and  to  give  security  in  that  behalf 
to  any  amount  agreed  on.     This  security  is  by  statute  binding 
on  the  ship,  cargo,  and  freight,  and  their  respective  owners, 
their  heirs,  and  representatives  for  the  salvage  to  be  afterwards 
adjudged  payable.* 

The  ancient  limits  to  this  jurisdiction  have  been  removed.  LlmitBto  the 
New  limits  have  been  imposed.    In  both  changes  the  legislature  Hrh^urt  of 
have  proceeded  with  a  view  to  the  convenience  and  interests  of  Admiralty. 


^  Richardson  v.  Campbell,  5  B.  &  Aid. 
196,  203  n.  ;  Harmer  v.  Bell,  7  Moore, 
P.  C.  267. 

«  The  Hope,  Homcastle,  8  C.  Rob, 
Ad.  215 ;  The  Meg  Merrilies,  3  Hagg. 
346  ;  The  Rapid,  Cochrane,  3  id.  419, 
422. 

>  Ante,  p.  582. 

^  Where  bail  wna  given  for  a  ship 
and  freight,  the  ship  having  been 
arrested  after  the  cargo  was  oat,  the 
owners  were  ordered  to  bring  in  an 
arronnt  of  the  freight  on  oath,  and  to 


declare  the  names  of  the  parties  by 
whom  it  was  paid.  The  Peace,  1  Swab. 
85. 

*  17  &  18  Vict.  c.  104,  §  497.  The 
salvors  and  the  master  respectively  are 
thereupon  required  to  make  the  statu- 
tory statements  particularised  in  §  486, 
only  that  in  this  case  they  need  not  be 
on  oath  ;  and  the  salvors  are  as  soon  as 
possible  to  transmit  the  agreement  and 
statements  to  the  Admiralty  Court, 
which  is  to  adjudicate  upon  the  caso  ; 
ibid.  §  497. 
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Cinqac  Ports. 


RIsGwhere  in  tbe 
United  Kingdom. 


the  suitors.  The  right  of  suing  in  the  High  Court  of  Admiralty 
is  no  longer  dependent  on  the  circumstance  of  the  salvage 
services  having  heen  rendered  on  the  high  seas.  Claims  may 
now  be  there  entertained,  "  whether  the  ship  was  at  the  time 
upon  the  high  seas,  or  within  the  body  of  a  county."*  But 
it  is  not  now  a  court  of  the  fii*st  instance  for  claims  arising 
within  the  United  Kingdom,  or  three  miles  from  the  shores 
thereof,  and  not  exceeding  the  sum  of  200Z.  And  the  con- 
current jurisdiction  of  the  authorities  within  the  Cinque  Ports 
over  claims  arising  within  their  limits  is  recognised  and  still 
preserved.' 

Upon  questions  of  salvage  arising  within  the  Cinque  Ports, 
"  commissioners  appointed  by  the  Lord  Warden,  consisting  of 
three  or  more  substantial  persons  in  each  of  the  Cinque  Ports, 
Two  Ancient  Towns  and  their  Members,"*  are  required  and 
empowered  to  adjudicate,  any  three  or  more  of  them,  within 
their  own  district,  and  within  twenty-four  hours  of  the  matter 
being  referred  to  them.  An  appeal  from  their  award  lies  either 
to  the  Admiralty  Court  of  the  Cinque  Ports,  or  to  the  High 
Court  of  Admiralty  for  England,  provided  notice  of  such 
intention  is  given  within  eight  days  from  the  date  of  the  award, 
and  proceedings  be  commenced  mthin  twenty  days  from  the 
same  time  ;  and  the  sentence  of  either  Court  thereon  is  final 
and  conclusive.'* 

Salvage  claims  arising  elsewhere  in  the  United  Kingdom, 
and  not  exceeding  the  sum  of  200Z.,  are,  in  case  of  dispute,  to 
be  referred  to  two  justices  of  the  peace  (or  one  stipendiary 
magistrate)  residing  near  where  the  wreck  is  found,  or  the  ship 
or  boat  may  be  lying,  or  be  fii'st  brought  to  shore.*  They  may 
appoint  an  umpire  or  call  in  any  person  conversant  with 
maritime  affairs  as  assessor ;  and  the  question  is  to  be  decided 
by  them  within  forty-eight  hours  after  it  is  referred,  or  by  the 
umpire  within  forty-eight  hours  after  his  appointment,  unless 


»  3  &  4  Vict.  c.  65,  §  6  ;  17  &  18 
Vict.  c.  104,  §  460,  476. 

5  17  &  18  Vict.  c.  104,  §  460.  Tlie 
Maria  Luisa,  2  Jar.  K  S.  264  ;  The 
Leda,  2  id.  119;  The  Actif,  8  Jur.  K  S. 
898. 

'  The  Cinque  poi-ts  are  Dover,  Sand- 


wich, Romney,  Hastings,  and  Hjthe  ; 
and  the  two  ancient  towns  are  Winchel- 
sea  and  Rye.  The  limits  of  this  juris- 
diction are  exactly  defined  in  the  1  &  2 
Geo.  4,  c.  76,  §  18.     See  4  Inst  222. 

M  &  2  Geo.  4,  c.  76,  §  1,  4,  5. 

»  17  &  18  Vict.  c.  104,  §  460. 
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they  or  he  respectively  by  writing  extend  the  time.'  They  may 
call  for  documents  in  the  course  of  the  inquiry,  and  take 
evidence  upon  oath.' 

An  appeal  in  case  the  sum  in  dispute  exceeds  50!.,  lies  from 
their  award  to  the  Court  of  Admiralty  of  England  or  Ireland, 
or  to  the  Court  of  Session  in  Scotiand,  according  as  the  claim 
originates  in  one  country  or  the  other.  But  such  appeal  is  not 
allowed  unless  notice  of  the  intention  to  appeal  is  given  to  the 
justices  within  ten  days  &om  the  date  of  the  award,  and  pro- 
ceedings be  commenced  within  twenty  days  from  the  same  time.^ 

Claims  that  exceed  2002.  in  amount  may,  with  the  consent  of 
the  parties  interested  therein,  be  referred  to  the  same  justices;^ 
and  with  the  same  right  of  appeal  as  in  other  cases/  But  if 
the  parties  proceed  in  the  first  instance  in  the  superior  court, 
and  do  not  recover  a  greater  sum  than  2002.,  costs  are  not 
allowed  unless  under  certificate  of  the  court  that  the  cause  was 
fit  to  be  tried  before  it/ 

The  sum  awarded  as  salvage  may  be  realised  in  invitum  by  The  Sum 
sale  of  the  property  under  a  decree  of  the  court,  or  by  the  obuined. 
receiver  under  authority  of  the  Act  of  Parliament.  The 
statutory  authority  to  sell  arises  after  the  expiration  of  twenty 
days,  first,  from  the  time  when  payment  of  undisputed  salvage 
is  due,  or  secondly,  from  the  time  of  a  decision  without  right  of 
appeal ;  or  thirdly,  from  the  time  of  a  decision  with  right  of 
appeal,  when  proceedings  have  not  meanwhile  been  taken  for 
that  purpose.' 

In  case  of  dispute  among  the  salvors  as  to  the  apportionment  How  appoi- 
of  the  sum  awarded  by  the  justices,  or  agreed  on  by  the  parties,  *^°^*^* 
when  it  does  not  exceed  2002.,  the  receiver  of  wrecks  has 
authority  to  receive  the  amount  and  give  a  final  discharge  for 
it,  and  proceed  to  apportion  and  distribute  the  same  as  shall 
seem  right  upon  the  evidence ;  such  apportionment  being  con- 
clusive against  the  rights  of  all  claimants.*    When  it  exceeds 

M7  &  18  Vict.  c.  104,  §  461.  conduct  brought  against  the  salvors  will 

*  Ihid.  §  468.  be  ground  for  the  Court  to  certify  for 

'  Ihid.  §  464.  costs  tinder  this  section ;  The  Fenix,       * 

*  Ibid.  §  460.  1  Swab.  Ad.  IS. 
»  Ibid.  §  464.  7  Jbid,  §  469. 

*  17  &  18  Vict.  c.  104,  §  460.  Ques-  "  17  &  18  Vict.  c.  104,  §  466,  467. 
tions  of  agreement  or  charges  of  mis-     The  instructions  issued  by  the  Board  of 
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2002.,  the  parties  may  proceed  for  the  purpose  of  apportiomnent 
in  the  superior  court.' 

b^H^M^-^^h''^^       ^^  ^^^^  ^^  salvage  services  to  any  ship  being  rendered  by 

any  of  Her  Majesty's  ships  anywhere  out  of  the  United 
Kingdom  and  the  four  seas  adjoining  thereto,  the  British 
consular  officer  or  judge  of  the  Vice-Admiralty  Court  at  the 
port  they  carry  the  salved  vessel  to  is  upon  written  statements 
verified  by  oath  on  both  sides,  to  fix  the  amount  of  the  security ; 
and  the  bond  signed  by  the  master  for  that  amount  entitles 
him  to  delivery  of  the  ship,  and  binds  the  owners  of  ship, 
freight,  and  cargo,  and  their  heirs  and  representatives  re- 
spectively, for  the  salvage  payable.*  But  in  case  the  owners 
are  not  domiciled  within  Her  Majesty's  dominions,  such 
further  security  for  the  salvage  as  the  judge  or  consular 
officer  thinks  requisite  shall  be  deposited  with  him,  or 
with  him  and  some  other  person,  in  order  to  the  delivery  up  of 
the  ship.' 

The  High  Court  of  Admiralty,  or  any  vice-admiralty  com-t, 
named  and  agreed  on  by  the  parties,  is  empowered  to  adjudicate 
on  the  claim,  and  to  enforce  the  bond  so  given,  anywhere  in 
Her  Majesty's  dominions,  the  courts  with  admiralty  jurisdiction 
in  Scotland,  Ireland,  and  the  Channel  Islands,  including  Man, 
to  be  aiding  therein,  and  the  persons  with  whom  security  is 
deposited  for  the  same,  are  to  deal  therewith  as  the  court 
directs.** 

Any  such  salvor,  not  electing  to  proceed  under  the  Merchant 
Shipping  Act,  may  proceed  otherwise  for  the  enforcement  of 
his  claims,  but  he  has  no  power  in  that  case  to  detain  the  ship, 
cargo,  or  property.* 

But  without  the  consent  of  the  Admiralty,  signified  under 
the  hand  of  the  Secretary,  no  claim  to  salvage  by  any  of  Her 
Majesty's  ships  can  be  prosecuted  to  final  adjudication;  and  it 
is  for  the  claimant  to  prove  such  consent,  or  pay  all  the  costs 
of  the  proceedings ;  any  document  however,  purporting  to  give 

Trade  for  the  guidance  of  those   re*  quired  in  such  statements,  see  §  486, 

«       quired  to  maku  such  apportionment  and  post,  in  the  Appendix, 
distribution,  are  given  in  the  Appendix.  '  Ibid.  §  489. 

'  Ibid,  §  498.  *  Ibid.  §  492,  493. 

3  17  &  18  Vict.  c.  104,  §  486,  487,  *  Ibid.  §  494. 

488,   491.    As  to  the  particulars  re" 
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consent,  and  to  be  so  signed,  is  prima  facie  evidence  of  the 
consent  required.* 


Military  salvage,  differing  from  that  which  has  been  considered,  Military  Sal- 
chiefly  in  the  description  of  dangers  braved,  and  the  means  of 
saccessfiil  delivery,  without  any  variance^  legal  principles, 
may  be  dismissed  in  a  few  words. 

Although  services  of  this  nature  are  usually  expected  from  Who  may  be 
the  ships  of  the  Koyal  Navy,  no  legal  incompetency  debars  what Mirkm^ 
others,  and  letters  of  marque  or  any  licence  are  quite 
unnecessary.'  Additional  force  may  acquire  the  right  of  joint 
salvors  without  ever  coming  into  action,  if  their  mere  presence 
has  had  the  effect  of  scaring  the  enemy  f  but  this  does  not 
extend  to  a  privateer  claiming  to  share  with  a  Queen's  ship, 
unless  the  privateer  chase  ;*  nor  even  to  a  Queen's  ship  when  on 
a  directly  opposite  course,  or  becalmed,  or  in  some  other  con- 
dition that  counteracts  her  influence  at  the  time.^  If  the  vessel 
rescued  be  a  hired  government  transport,  no  salvage  is  due  to 
a  ship  of  the  Boyal  Navy,  since  the  salvors  and  salved  are 
regarded  as  joint  combatants  in  the  same  battle.*  Nor  does 
any  one  acquire  a  title  to  reward  by  recapturing  a  neutral,  his 
delivery  in  due  course  of  law  being  presumed  a  certainty.' 

The  rights  of  the  captor  in  these  and  other  cases  are  usually  Righto  of  SaWore. 
governed  in  this  country  by  a  special  Act  of  parliament  passed 
at  the  beginning  of  the  war,  and  by  a  general  Order  in  Council 
regulating  the  apportionment  of  the  money  among  the  officers 
and  crew.'  Although  mention  is  made  by  these  of  the  ship, 
boats,  and  goods  only,  freight  also  if  being  earned  at  the  time. 


»  17  &  18  Vict.  c.  104,  §  485. 

=  The  Helen,  Marshall,  3  C.  Rob.  Ad. 
224,  228 ;  The  Urania,  Walker,  5  C. 
Rob.  Ad.  148  ;  The  Progress,  Barker, 
Edw.  Ad.  210,  214. 

'  The  Wanstead,  Morton,  Edw.  Ad. 
268;  The  Sparkler,  Brown,  1  Dods.  360. 

*  The  Wanstead,  Morton,  supra. 

>  The  Sparkler,  Brown,  1  Dods.  Ad. 
360,  861 ;  The  Dorothy  Foster,  Sowden, 
6  C.  Rob.  Ad.  88. 

*  The  BeUe,  Betts,  Edw.  Ad.  66. 

7  The  War  Onskan,  Biedumpel,  2  C. 


Rob.  Ad.  299 ;  The  Charlotta,  Pasqual, 
5  id.  54 ;  The  Jongc,  Lambert,  ibid. 
note.  Tlie  conduct  of  the  enemy  how- 
ever, during  the  great  French  war,  in 
making  lawless  captures,  changed  the 
presumption,  and  induced  the  English 
Court  of  Admiralty  to  award  salvage. 
See  2  C.  Rob.  Ad.  375,  Appendix ; 
The' Huntress,  Stinson,  6  C.  Rob.  Ad. 
104  ;  The  Eleonora  Cathaiiua,  Ereagh, 
4  C.  Rob.  Ad.  156. 

8  Sec  45  Geo.  3,  c.  72 ;  17  &  18  Vict, 
c.  19. 
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is  included  in  the  valae,  subject  to  the  claims  of  salvage.  If 
the  vessel  be  cut  out  of  port  before  the  voyage  commenced^  the 
salvor  has  no  claim  on  freight,  though  it  is  afterwards  earned ; 
but  if  freight  was  in  the  course  of  being  earned  at  the  time  of 
capture,  and  the  voyage  is  accomplished  afterwards,  the  court 
will  then  award  salvage  on  freight,  not  merely  pro  raid  itineris, 
but  for  the  whole  voyage.* 

The  reward  of  war  salvage  is  usually  fixed  at  a  low  rate ;  if 
civil  salvage  is  also  rendered,  remuneration  for  that  in  addition  to 
the  other  will  be  awarded,  although  the  salvors  belong  to  ships 
of  the  Royal  Navy.* 


Wrsck. 


AT  OOVMON   LAW 


I>erelict. 


Wreck  of  the  sea  was,  by  presumption  of  the  ancient 
common  law,  the  property  of  no  one,  and  belonged  therefore 
primd  facie  to  the  Crown.*  The  harsh  operation  of  such  a 
law,  probably  as  harshly  enforced  by  the  early  Norman  sove- 
reigns, produced  one  of  those  subtle  refinements  of  the  monkish 
lawyers,  which  in  better  times  when  the  oppression  that  justified 
them  is  abolished,  have  a  merely  childish  and  ludicrous  air. 
If  any  live  thing  (by  the  statute  of  Westminster  the  First,* 
"man,  dog,  or  cat**)  escaped  to  land  from  the  ship,  the  pre- 
sumption was  changed,  and  the  wreck  was  preserved  for  a  year 
and  a  day,  that  the  owner  might  assert  and  prove  his  claim  to 
possession. 

Derelict  of  the  sea,  comprehending  the  flotsam,  jetsam^  and 
ligan  of  the  early  English  lawyers,*  is  not  within  the  cognisance 
of  the  common  law,  and  therefore,  at  first  sight,  beyond  the 
prerogative  of  the  Crown.     But  in  its  office  of  Admiralty, 


1  Per  Lord  Stowell,  The  Dorothy 
Foster,  Sowden,  6  C.  Rob.  Ad.  88  ; 
The  Progress,  Barker,  Edw.  Ad.  210, 223. 

'  The  Sir  Francis  Burton,  Hare,  2 
Hagg.  Ad.  157 ;  The  Louisa,  Higgin- 
lx)tham,  1  Dods.  Ad.  317  ;  Tlie  Lustre, 
Fiulay,  3  Hagg.  Ad.  155. 

'  See  the  common  law  on  tliis  subject, 

vei-y  fully  set  out  in  Constable's  case, 

5  Co.  Rep.  1 OG  a,  and  see  the  learned 

judge's  commentary  on  the  Statute  of 

Westminster,  2  Inst.  167. 


*  Stat,  of  West.  i.  c.  4,  which  in  the 
absence  of  any  strong  aigument,  may 
be  received  as  only  a  declaration  of  what 
was  law  before  it.  Lord  Coke,  however, 
seems  to  have  had  opponents  who  were 
of  a  different  opinion,  and  who  could 
hardly  have  known  liow  much  the  jurists 
of  those  times  quibbled  to  ameliorate 
the  law  without  endangering  their  own 
security.     See  the  17  Edw.  2,  c.  11. 

*  As  to  these  terms,  see  5  Co.  Rep. 
106  bt  poslf  p.  5Ci. 
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asserting  jurisdiction  over  the  sea,  it  claimed  derelict  as  its 
droit,  if  no  one  appeared  within  a  year  and  a  day  and  made  a 
better  title.' 

Derelict  becomes  wreck  of  the  sea  when  it  is  cast  by  the  Becomes  wreck, 
sea  upon  the  land.  But  here  the  grantees  of  the  Crown  in 
the  exercise  of  its  regal  prerogative,  claiming  wreck,  came  Conflict  of 
into  conflict  with  the  sovereign  and  his  rights  as  Admiral  with 
respect  to  property  between  low  and  high  water  mark.  It  was, 
therefore,  determined  at  common  law  that  ''below  the  low 
water  mark  the  Admiral  has  the  sole  and  absolute  jurisdiction; 
but  between  high  water  mark  and  low  water  mark,  the  common 
law  and  the  Admiral  have  divisum  impenvm  interchangeably, 
scilicet,  one  super  aquam,  and  the  other  super  terram"  Goods 
therefore,  when  stranded  at  low  water  become  wreck,  which 
were  derelict  or  flotsam  while  they  floated  over  the  same  spot 
at  high  water.* 

Contrary  to  these  various  rights  as  ascertained  by  law,  the  Wiecken. 
people  in  many  of  the  coast  districts  persisted  in  usurping  a 
right  of  property  by  occupancy,  often  with  such  resolute  cruelty 
to  distressed  mariners,  tliat  the  repression  of  such  practices 
has  continued  to  be  an  object  of  legislation  from  the  earliest 
periods  of  our  history.' 

Wreck,  within  the  meaning  of  the  Merchant  Shipping  Act,  wreck  withih 

TBI  STATUTE. 

includes  Jetsam,  Flotsam,  Lagan,  and  Derelict,  found  in  or  on 
the  shores  of  the  sea,  or  any  tidal  water.*  "JPZoteam,**  says 
Lord  Coke,  "  is  when  a  ship  is  sunk,  or  otherwise  perished, 
and  the  goods  float  on  the  sea ;  jetsam  is  when  the  ship  is  in 


*  Scso  per  Lord  Stowell,  The  Aquila, 
anUf  p.  543  ;  and  per  Sir  John  Nicholl, 
The  King  v.  49  Casks  of  Brandy,  3  Hagg. 
Ad.  257,  270;  The  King  v.  Two  Casks 
of  Tallow,  3  id.  294,  298. 

'  Constable's  Case,  5  Go.  Kep.  106  a, 
107  a;  per  Sir  John  Nicholl, "  If  the  article 
be  floating,  it  belongs  to  the  sea  ;  it  is 
not  tcreecum  maris,  but  flotsam  ;  if  it 
become  fixed  to  the  land,  though  there 
may  be  some  tide  remaining  around  it, 
it  may  be  considered  as  vyrtccwm,  maris; 
but  it  having  merely  touched  the  ground 
and   being  again  floating   about,    its 


character  will  depend  upon  its  state  at 
the  time  it  was  seised  and  secured  into 
possession;"  The  King  v.  Two  Casks 
of  Tallow,  3  Hagg.  Ad.  294,  298. 

»  13  Edw.  1,  c.  4  ;  4  Edw.  1,  st.  2  ; 
27  Edw.  8,  St.  2,  c.  13  ;  8  Eliz.  c.  13  ; 
12  Anne,  st.  2,  c.  18 ;  4  Geo.  1,  c.  12  ; 
11  Geo.  1,  c.  29,  §  6  ;  26  Geo.  2,  c.  19  ; 
43  Geo.  3,  c.  113  ;  49  Geo.  3,  c.  122  ; 
7  &  8  Geo.  4,  c.  29,  §  17-20 ;  7  &  8 
Geo.  4,  c.  30,  §  6-11. 

M7  &  18  Vict.  c.  104,  §  2,  "inter- 
pretation of  terms." 
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danger  of  being  sunk,  and  to  lighten  the  ship  the  goods  are 
cast  into  the  sea,  and  afterwards  notwithstanding  the  ship 
perish.  Lagan  {vel  potius  ligan)  is  when  the  goods  are 
so  cast  into  the  sea,  and  afterwards  the  ship  perishes,  and 
such  goods  cast  are  so  heavy  that  they  sink  to  the  bottom, 
and  the  mariners  to  the  intent  to  have  them  again,  tie  to  them 
a  buoy,  or  cork,  or  such  other  thing  that  will  not  sink,  so  that 
they  may  find  them  again."  ^ 

By  the  Merchant  Shipping  Act  receivers  of  wreck  are 
appointed  throughout  the  United  Kingdom  as  the  persons  who 
are  to  take  possession  of  all  wreck,  and  give  due  notice 
thereof  at  the  nearest  custom-house,  and  also  if  it  exceed  the 
value  of  20Z.  to  the  secretary  of  Lloyd's,  and  in  all  cases  to  any 
one  entitled  as  of  right  to  unclaimed  wreck  within  the  district.' 
There  is  power  to  sell  it  if  perishable,  or  if  so  little  valuable 
as  not  to  bear  the  expense  of  warehousing ;  but  in  other  cases, 
after  keeping  unclaimed  wreck  for  a  year,  they  are  to  deliver 
it  over  to  any  one  entitled  of  right  to  such  unclaimed  wreck, 
or  otherwise  to  sell  the  same  and  pay  the  surplus  after 
expenses,  into  Her  Majesty's  exchequer.' 

All  persons  finding  wreck  are  to  give  notice  of  the  same 
immediately  to  the  receiver  of  wreck,  imder  penalty  for  default 
in  case  such  finder  is  the  owner,  of  lOOZ. ;  and  if  he  is  not 
owner  of  the  wreck,  under  pain  of  forfeiting  all  claim  to  salvage, 
paying  double  value  to  the  person  entitled  to  such  wreck,  and 
also  a  penalty  of  lOOi.* 

The  receiver  may,  under  warrant  of  a  justice  of  the  peace, 
search  for  and  seize  concealed  wreck;  any  article  of  wreck 
improperly  in  the  possession  of  any  one,  he  may  take  from  him 
by  force ;  and  any  attempt  to  phmder  wreck,  or  to  raise  dis- 
order,  or  riot,  in  case  of  shipwreck  on  the  coast,  may  be 
suppressed  by  him  with  force,  being  indemnified  and  kept 
harmless  notwithstanding  any  hurt,  maim,  or  loss  of  life 
sustained  in  consequence  of  any  orders  from  him  in  the  lawful 
execution  of  his  duties.^ 

Ample  and  salutary  powers  are  conferred  on  him  to  impress 


i  6  Co.  Rep.  106  h> 
«  17  &  18  Vict.  c.  104,   g  439,  440, 
443,  452,  454. 


8  Ibid.  §  453,  471,  475. 

*  Ibid.  §  450. 

•  Ibid.  I  451,  443,  444. 
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men  and  means  for  giving  eflfective  and  immediate  assistance  Bering  aMistance 
to  vessels  in  distress,  with  a  view  to  saving  life  and  property  troas. 
therefrom.' 

In  such  a  case    if   property   is  plundered,   damaged,  or  Compensation  to 
destroyed  by  persons  riotously  and  tumultuously  assembled  pil^^^or"^ 
together,  on  shore  or  afloat,  provision  is  made  for  the  owner  ^«8*«>J^«^- 
thereof  recovering   full  compensation  in  England  from  the 
inhabitants  of  the  hundred,  wapentake,  ward,  or  district  in 
the  nature  of  a  hundred,  by  whatever  name  denominated  in 
or  nearest  to  which  the  offence  is  committed,  according  to  the 
7  &  8  Geo.  4,  c.  31  ;*  in  Ireland,  from  the  inhabitants  of  the 
county,  county  of  a  city  or  town,  barony,  town  or  towns, 
parish  or  parishes,  in  or  nearest  to  which  the  offence  is  com- 
mitted, according  to  the  3  &  4  Wm.  4,  c.  37,  §  72 ;   and  in 
Scotland,  from  the  inhabitants  of  the  county,  city,  or  borough, 
in  or  nearest  to  which  the  offence  was  committed,  according  to 
the  1  Geo.  1.  st.  3,  c.  5.' 

Any  person  who  wrongfully  carries  away,  or  removes  part  of  Penalties  on 
any  ship  or  boat  stranded,  or  in  danger  of  being  stranded,  or 
otherwise  in  distress  on  or  near  the  shore  of  any  sea  or  tidal 
water,  or  any  part  of  the  cargo,  or  apparel  thereof,  or  any 
wreck ;  or  endeavours  to  impede  the  saving  of  the  same ;  or 
secretes  wreck,  or  obliterates  or  defaces  marks  thereon,  is 
liable,  in  addition  to  any  other  punishment  by  any  law  what- 
ever imposed,  to  a  penalty  not  exceeding  50!.  for  each  offence. 

And  any  person  not  being  a  receiver,  or  not  having  his 
sanction,  endeavouring  to  board  such  vessel,  incurs  for  each 
offence  a  penalty  not  exceeding  502.,  and  may  also  be  lawfully 
resisted  by  the  master  of  such  vessel  with  force." 

Any  person  taking  into  a  foreign  port,  and  selling  there  Pnnishment  for 
any  part  of  a  ship  or  boat  stranded,  derelict,  or  otherwise  in  Jf  wreckabroad! 
distress  on  or  near  the  shore  of  the  sea,  or  any  tidal  water  of 
the  United  Kingdom,  or  any  wreck  found  there,  is  guilty  of 
felony,  and  liable  to  penal  servitude  for  a  term  not  exceeding 
four  years.^ 

M7  &  18  Vict.  c.  104,  §  441,  442,  874  and  notes. 

446-449.  M7  &  18  Vict.  c.  104,  §  477. 

*  See  Pinkney  v.   Inhab.    of   East  *  Ibid.  §  478. 

Hundred  of  Rutland,  2  Wms.  Sannd.  «  Ibid.  J  479. 
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General  Average  denotes  Uiat  contribution  which  is  made 
by  all  who  are  parties  to  the  same  adventure  towards  a  loss 
arising  out  of  extraordinary  sacrifices  made,  or  extraordinary 
expenses  incurred  by  some  of  them  for  the  common  benefit  of 
ship  and  cargo.  By  this  name  it  is  distinguished  from  par- 
ticular average  which,  in  insurance  law,  denotes  an  ordinary 
loss  happening  by  misadventure  to  ship  or  cargo,  and  is  borne 
where  it  falls;  and  by  Gross  Average,  as  it  is  sometimes 
named,  it  is  distinguished  from  petty  average,  the  average 
accustomed  inserted  in  bills  of  lading  and  usually  compounded 
for  by  a  small  per-centage  to  the  shipowner. 

For  this  rule  of  general  average  the  world  is  indebted  to 
the  ancient  laws  of  Bhodes,  through  the  tradition  of  the 
jurists  of  Home.  It  is  deeply  founded  in  the  principles  of 
natural  justice ;  and  it  is  commended  by  practical  wisdom  and 
equity  to  adoption  among  commercial  nations  wherever  and 
so  long  as  maritime  traffic  is  a  pursuit. 
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A  loss,  in  order  to  be  the  object  of  such  contribution,  must  omteral  ays- 

RAOB  LOSS. 

Lave  been  of  an  extraordinary  nature,  advisedly  incurred, 
under  circumstances  of  imminent  danger,  for  the  common 
benefit  of  ship  and  cargo,  and  have  aided  at  least  in  the 
accomplishment  of  that  purpose.  "  All  loss  which  arises  in 
consequence  of  extraordinary  sacrifices  made,  or  expenses 
incurred  for  the  preservation  of  the  ship  and  cargo,  come 
within  general  average,  and  must  be  borne  proportionably  by 
all  who  are  interested."  * 

The  description  of  the  loss  as  extraordinary  is  intended  both  l«  extraordinary 
for  the  shipowner  and  the  merchant,  and  excepts  from  contri-  ocoasioD. 
bution  all  losses,  however  unusual  in  circumstances,  which  are 
fairly  within  the  scope  and  contemplation  of  the  contract  made 
by  either. 

The  loss  of  sails,  yards,  or  masts,  therefore,  and  generally  Looes  that  aro 
any  damage  to  the  ship  by  perils  of  the  sea,  with  all  expense  qdusuoI.' 
of  repairing  the  same,  fall  upon  the  shipowner  without  right  of 
recovery  over  unless  it  be  from  his  own  insiu'er.*  An  iron 
vessel,  because  her  compasses  were  improperly  adjusted,  went 
ashore  on  the  coast  of  Ireland  with  a  cargo  on  board ;  and 
after  the  goods  were  unloaded  and  warehoused,  considerable 
expense  was  incurred  in  floating  her  off,  taking  her  to  a  neigh- 
bouring port  for  repairs,  and  in  repairing  her;  but  this 
expense,  it  was  held,  must  fall  on  the  shipowner  alone,  the 
benefit  being  confined  to  tlie  ship,  and  the  casualty  such  as 
was  contemplated  by  his  contract.' 

A  vessel  that  had  struck  to  a  privateer,  but  could  not  be 
immediately  boarded  by  the  captors  for  the  storm  that  pre- 
vailed, crowded  sail  and  made  off,  but  lost  a  spar  and  was  much 
strained  by  the  effort ;  the  cargo  was  thereby  saved,  and  the 
master  had  wisely  done  his  duty,  but  the  loss  resulting  to  the 
ship  was  occasioned  by  a  use  of  her  that  was  clearly  within  the 
shipowner's  engagement.^     The  Hibernia,  merchantman,  with 

*  Per  Lawrence,  J.,  Birkley  r.  Pres-  9  C.  B.  686 ;  per  eurianij  Job  v.  Lang- 
grave,  1  East,  220,   228,  and  see  per  ton,  6  E.  &  B.  779 ;  26  L.  J.  (Q.  B.) 
Lord  Stowell,  The  Copenhagen,  Mening,  97,  100. 
1  C.  Rob.  Ad.  289.  »  Job  v.  Longton,  6  K  &  B.   779 ; 

<  Power  V.  Whitmore,  4  M.  &  Sel.  26  L.  J.  (Q.  B.)  97  S.  C. 

141 ;  qualifying  Hnnuner  v,  Wildman,  *  Covington  v,  Roberts,  2  B.  &  P. 

3  M.  &  Sel.  482  ;  Hallett  v.  Wigram,  N.  R.  873. 
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twenty-two  men  and  six  guns,  was  overtaken  on  her  voyage 
to  St.  Thomas  by  an  American  privateer,  carrying  twenty-two 
guns  and  125  men,  and  after  a  conflict  of  eleven  hours,  she 
obliged  the  privateer  to  sheer  off,  having  in  the  meantime 
sustained  much  injury  herself;  a  claim  was  afterwards  made 
for  damage  to  the  hZnd  rigging,  and  the  expense  of  repairs ; 
for  cost  of  curing  wounds ;  and  for  expenditure  in  powder  and 
shot ;  but  the  Court  held  as  to  the  whole  of  the  claim,  that 
it  was  not  a  loss  within  the  rule  of  general  average.  For,  per 
Gibbs,  G.  J.,  "  the  measure  of  resisting  the  privateer  was  for 
the  general  benefit ;  but  it  was  a  part  of  the  adventure.  No 
particular  part  of  the  property  was  voluntarily  sacrificed  for 
the  protection  of  the  rest.  The  losses  fell  where  the  fortune 
of  war  cast  them,  and  there,  it  seems  to  me,  they  ought  to 
rest." ' 

Yalin,  however,  as  he  admits,  against  the  weight  of  authority, 
is  of  opinion  that  the  damage  to  ship  and  cargo  received  in 
fighting  to  avoid  being  taken  should  be  a  general  average  loss.* 
Certainly  the  expense  of  curing  wounds  received  in  defence  of 
the  ship  is  expressly  made  the  subject  of  general  average  by 
the  Hanse  law,*  and  the  French  Code.* 

So,  generally,  damage  received  by  the  ship  in  a  storm  which 
obliges  her  to  put  to  sea  in  order  to  avoid  the  danger  of  a  lee 
shore,*^  or  sustained  by  accidental  collision  with  another,*  or 
suffered  from  water  thrown  into  the  hold  to  extinguish  sponta- 
neous combustion  of  the  cargo,'  and  the  repairs  consequent 
thereon,  are  not  of  the  nature  of  a  general  average  loss. 

Nor  has  the  shipowner  any  claim  of  this  kind  for  expense 
incurred  by  the  ship  in  running  into  an  intermediate  port  to 
avoid  contrary  winds,  or  to  obtain  water  or  provisions ; '  or  for 


1  Taylor  v.  Curtis,  6  Taunt.  608,  624. 
;  2  2  Valin,  167,  referring  to  Kuricke 
adJus.  Hans.  t.  14,  art.  3  ;  Targa,  322; 
Casaregis,  Disc.  46,  no.  43,  as  being 
of  a  different  opinion. 

»  Hans.Ord.l691,art.  86— 2Pardess. 

518. 

<  Code  de  Com.  art.  6 ;  Ord.  1681, 
liv.  8,  t.  7,  art.  6—4  Pardess.  380. 

*  Power  V.  Whitmore,  4  M.  &  Sel. 
141. 


^  Plummcr  v,  Wildman,  8  M.  &  Sel. 
482,  is  not  now  received  as  law  even  to 
the  extent  that  it  goes ;  per  Lord 
Campbell,  C.  J.,  in  Job  v.  Langton ; 
2  Phillips,  Ins.  1272;  Peters  i?.  Warren, 
Ins.  Co.  1  Stoiy  R.  468. 

"  1  Emerigon,  480;  Crockett  v. 
Dodge,  8  Fair.  (Amer.)  R€p.  190 ; 
2  Amould,  Ins.  915. 

'  Stevens  on  Average,  28  ;  Benecke, 
214  ;  2  Amould,  Ins.  921. 
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the  expense  occasioned  by  the  wages  and  provisions  of  the 
crew  during  necessary  repairs  in  the  course  of  the  voyage^*  or 
during  a  detention  under  embargo/  or  in  quarantine  in  the 
ordinary  course  of  the  voyage,*  or  in  waiting  for  convoy,  unless 
there  is  obviously  common  danger  to  ship  and  cargo  in  pro- 
ceeding without,^  or  whilst  she  is  wind-bound,  ice-bound,  or  the 
like,  in  a  place  that  she  was  not  compelled  to  make  fer,  out  of 
the  ordinary  course  of  the  voyage,  with  a  view  to  the  common 
advantage/ 

All  these  losses,  though  attended  with  circumstances  of  an 
unusual  character,  are  within  the  scope  of  the  shipowner's 
ordinary  contract,  and  the  limit  of  his  individual  responsibility.* 
And  if  it  become  necessary  to  sell  part  of  the  cargo  to  meet 
expenses  of  this  nature,  the  buiden  is  not  thereby  shifted,  or 
the  nature  of  the  loss  altered,  so  as  to  give  a  claim  to  contribu- 
tion for  the  worth  of  the  goods  sold/ 

If  goods  are  transhipped  from  the  vessel  into  barges  or 
boats,  either  because  the  vessel  cannot  enter  the  river  or  the 
port,  or  because  it  is  a  usage,  e.  ^.,  in  the  West  India  trade,  or 
at  the  port  of  London,  and  the  goods  are  lost  in  consequence, 
the  casualty  is  an  ordinary  accident  from  the  perils  of  the  sea, 
and  the  loss  not  one  that  falls  within  the  rule  of  general 
average." 

All  these  instances  are  distinguished  from  a  general  average  Must  be  a  de- 
loss  by  this  characteristic  difference,  that  the  loss  in  them  is 
an  involuntary  consequence  suffered,  and  not  a  sacrifice  inten- 
tionally made  for  the  purpose  of  procuring  a  common  benefit. 
Thus,  the  ship  that  had  struck  to  a  privateer,  and  made  off 
under  an  extraordinary  press  of  canvas,  saved  thereby  both 


liberate  aaerifioe. 


'  Power  V,  Whitmore,  4  M.  &  Sel. 
141 ;  Hallett  v.  Wigram,  9  C.  B.  686. 
Baily  on  Average,  82. 

>  Benecke,  234 ;  Baily,  82 ;  2 
Amould,  929 ;  but  see  Da  Costa  v. 
Newnham,  2  T.  R.  407  ;  and  per  Lord 
EUenboTough,  in  Sharp  v,  Gladstone, 
7  East,  24,  34  ;  and  seepos^  p.  571. 

s  2  Phillips,  Ins.  no.  1323 ;  2 
Amould,  Ins.  930  ;  1  Magens,  67. 

«  Benecke,  225 ;  2  Amould,  930 ; 
Bynkershoek,  Privati  Juris,  lib.  4, 
c.  25. 


*  1  Magens,  67 ;  Benecke,  214 ; 
2  Phillips,  Ins.  no.  1321  ;  2  Amould, 
Ins.  930 ;  1  Emerigon,  614. 

•  Hallett  V.  Wigram,  9  C.  B.  586 ; 
Notes  of  Boulay-Paty  to  1  Emerigon, 
610,  620. 

7  Hallett  V.  Wigram,  supra;  Powell 
V,  Gudgeon,  5  M.  &  Sel.  431 ;  Sarguy 
V,  Hobson,  4  Bing.  131 ;  see  Benson  r. 
Duncan,  3  Exch.  644 ;  Code  de  Com. 
art;.  298  ;  2  Valin,  525  ;  2  Amould, 
C42. 

"  Benecke,  178. 


fiGO 


GENERAL   AVERAGE   LOSS. 


[chap.  xrv. 


Soch  aa  jetttsoo. 


Whether  there 
may  be  jettiaon 
and  no  general 
aTerage  loss. 


bottom  and  cargo ;  but  the  injury  sustained  in  the  manceuyre 
was  not  its  foreseen  and  intended  consequence  at  the  time  it 
was  resorted  to.*  Upon  the  authority  of  this  case,  Gibbs,  C.  J., 
ruled  *  in  that  of  the  merchantman  which  sustained  the  fire  of 
the  privateer  for  eleven  hours,  and  ultimately  beat  her  off. 
There,  "the  measure  of  resisting  the  privateer  was  for  the 
general  benefit,  but  it  was  a  part  of  the  adventure.  No  par- 
ticular part  of  the  property  was  voluntarily  sacrificed  for  the 
protection  of  the  rest.  The  losses  fell  where  the  fortune  of  war 
cast  them,  and  there  it  seemed  to  the  Court  they  ought  to  rest."" 

A  sacrifice  deliberately  made  upon  a  calculation  of  advantage 
to  be  secured  thereby  for  the  common  adventure,  is  one  of  the 
chief  characteristics  of  a  general  average  loss.  Of  this  the 
jettison  of  goods  is  a  remarkable  instance ;  it  is  also  the  only 
authentic  illustration  of  the  general  principle  derived  to  us 
from  the  Bhodian  law.  Si  levandse  navis  gratid.  jactus 
mercium  factus  sit,  omnium  contributione  sarciatur,  quod  pro 
omnibus  datum  est.* 

The  master  is  the  agent  of  the  merchant  for  the  purposes  of 
jettison  under  circumstances  requiring  such  extreme  measures; 
the  occasion  of  the  act  is  also  the  measure  of  his  authority ; 
and  if  his  conduct  in  throwing  the  cargo  overboard  is  in  excess 
of  such  authority,  the  owners  are  liable  for  the  value  of  the 
goods  delivered  to  their  agent  and  unnecessarily  destroyed  by 
him.  But  under  proper  circumstances,  the  master  is  justified 
by  law,  and  the  merchant  is  entitled  by  the  general  rule  to 
contribution  for  his  loss. 

In  this,  however,  distinctions  prevail.  Not  any  goods  that 
may  be  on  board,  and  afterwards  are  thrown  into  the  sea,  make 
a  general  average  loss.  Goods  on  board  for  which  there  is  no 
bill  of  lading  or  other  acknowledgment  by  the  master,  are  not 
objects  of  contribution,  according  to  the  French  law,'  if  cast 
overboard ;  although  they  are  liable  to  contribute  for  others, 
if  preserved.  The  reason  '  offered  for  this  is  the  concealment 
and  firaud  presumed  to  have  been  intended.*    They  are  not  of 


1  2  Amould,  918,  note,  obs.  on  Coving- 
ton V.  Roberts,  2  B.  &  P.  N.  R.  878. 

•  Taylor  v.  Curtis,  4  Camp.  887. 

'  Per  Gibbs.  C.  J.,  Taylor  r.  Curtis, 
6  Taunt.  608,  624. 


*  Dig.  14.  2.  1. 

»  Ord.  liv.  3,  t.  8,  art.  12 — 4  Pardess. 
888  ;  Code  de  Com.  art.  420. 

'  Cleirac,  Laws  of  Oleron,  art  8, 
notU ;  Pothier,  des  A  varies,  no.  117  ; 
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the  expedition,  not  engaged  in  the  common  adventure,  not 
embarked,  so  to  speak,  on  the  same  bottom^  to  share  evils  and 
commonicate  advantages  alike.  Moreover,  it  is  also  to  be 
presumed  that  they  are  there  in  excess  of  the  vessel's  capacity. 
The  same  law,  expressly  founded  on  these  reasons,  is  contained 
in  the  Consolato.' 

Goods  carried  on  deck  give  no  claim  to  contribution,  although  As  to  Deck- 
thrown  overboard  for  the  common  benefit,  unless  they  were  so       "^^* 
stowed  in  accordance  with  a  usage  of  the  trade.     This,  if  not 
the  rule  of  English  law,  is  at  least  the  acknowledged  rule  of 
practice  among  mercantile  men  in  this  country.*    In  a  case  Euglkb  Law. 
where  vitriol  had  been  carried  on  deck,  and  some  of  it  having  been 
spilled  by  a  storm,  the  rest  was  necessarily  thrown  overboard 
to  save  the  ship  and  cargo  from  being  consumed,  the  only 
question  left  to  the  jury  by  Lord  Ellenborough  was  the  course 
of  usage  as  to  canying  vitriol  in  that  part  of  the  ship.' 

In  Gould  V.  Oliver*  the  case  of  a  timber-ship  from  Canada, 
the  custom  in  that  trade  to  carry  deck-load  was  averred  and 
admitted  on  the  record,  but  the  custom  to  pay  general  average 
contribution  for  deck-cargo  was  denied ;  and  upon  demurrer 
the  plaintiff  recovered  against  the  shipowner,  the  Court,  how- 
ever, carefully  limiting  their  judgment  to  the  issue  before  them, 
and  pointing  out  that  they  left  untouched  the  general  question, 
in  so  far  as  it  involved  any  liability  of  the  owners  of  other 
goods  on  board  to  contribute.^  The  tacit  reference  in  that 
observation  seems  to  be  to  the  foreign  Ordinances,  which  save 
the  merchant's  remedy  against  the  shipowner,  whilst  they 
exclude  him  from  contribution  for  jettison  of  deck-cargo. 


2  Yaliii,  202.  The  Code  has  adopted 
the  suggestion  of  Valin  to  add  besides 
eonnai88tmeiUy--on  dhchifition  dvL  capi- 
taine. 

^  Consolato,  cc.  142,  212—2  Pardess. 
156,  262. 

'  See  the  judgment  of  Lord  Denman 
in  MUwaid  v.  Hibbeit,  8  Q.  B.  120. 

*  Da  Ck»ta  v.  Edmund,  4  Camp. 
142.  This,  however,  was  not  a  case  of 
general  average ;  but  it  shows  how 
English  judges  have  dealt  with  the 
practice  of  canying  goods  on  deck,  that 


there  is  no  absolute  law  to  the  contrarv 
of  usage. 

*  Gould  V.  Oliver,  4  Bing.  N.  C.  134; 
and  at  a  subsequent  stage,  2  M.  &  6r. 
208. 

•  For  many  years  our  law  has  pro- 
hibited the  carriage  of  timber  on  deck 
between  the  1st  of  September  and  the 
1st  of  May  from  any  British  North 
American  port ;  the  existing  statute 
is  the  16  &  17  Vict.  c.  107,  §  170, 
171,  172;  Cunard  v.  Hyde,  29  L.  J. 
(Q.  P.)  6. 

o  0 
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French  Law. 


Foreign  Ordi- 
nances. 


American  Law. 


The  question  was  again  agitated  before  the  Irish  Court  of 
Exchequer  by  the  owner  of  certain  pigs  which  were  thrown 
from  the  deck  of  a  steamer  between  Waterford  and  London, 
and  in  that  case  on  proof  of  usage,  the  plaintiff  recovered.* 
The  same  case  was  brought  into  the  Queen's  Bench  at  West- 
minster by  the  shipowner  in  an  action  against  the  underwriters, 
and  the  Court  upon  a  full  review  of  the  English  and  foreign 
authorities  on  the  question  held,  on  demurrer  to  a  replicatioii 
of  usage,  that  a  plea  of  jettison  of  deck-cargo  was  insufficient.* 

The  received  opinion,  therefore,  now  is,  that  by  the  law  of 
this  country  the  jettison  of  deck-cargo  gives  no  claim  to  general 
average  contribution,  unless  such  mode  of  carriage  is  justified 
and  sustained  by  a  usage  of  the  trade. 

By  the  French  law,*  goods  so  carried,  give  no  claim  to  con- 
tribution though  jettisoned ;  and  are  not  exempt  firom  liability 
to  contribute  if  preserved;  the  merchant  being  left  to  his 
remedy  against  the  captain.^  Yet  absolute  as  are  the  terms  of 
the  law,  the  Admiralty  Court  of  Eochelle  appear  by  Valin  *  to 
have  conceded  the  right  to  contribution  on  proof  of  established 
usage  so  to  carry. 

This  rule  of  the  French  Ordinance  and  Code  is  copied  from 
the  Consolato;*  a  similar  provision  is  to  be  found  in  the 
Ordinance  of  Hamburg  f  and  the  Ordinance  of  Konigsberg,* 
and  of  Bilboa,'  are  to  the  same  effect. 

In  the  United  States  of  America,  the  rule  against  contri- 
bution for  jettison  of  deck-cargo  is  strictly  applied  to  all  cases 
without  any  exception  in  favour  of  local  or  trade  usage.  The 
case  of  Lenox  v.  The  United  Insurance  Company,^*  was  an 
action  against  the  underwriters  upon  goods  partly  shipped  on 
deck  and  partly  below,  for  loss  sustained  by  the  deck-lading 


^  Harley  r.  Milward,  1  Jones  and 
Carey,  224. 

2  Milward  v.  Hibbert,  8  Q.  B.  120. 

»  Ord.  liv.  3,  t.  8,  art.  13—4  Pardess. 
388  ;  Code  de  Com.  art.  421. 

*  The  master  is  forbidden  to  carry 
deck-load  on  pain  of  being  answerable 
to  the  merchant  for  loss  or  damage. 
Ord.  liv.  2,  t.  1,  art.  12—4  Pardess. 
347  ;  Code  de  Com.  art.  229 ;  Consolato, 
c.  141—2  PardesR.  165. 


*  2    Valin,   203,   in  loc.;    but    see 
1  Emerigon,  623. 

^  Consolato,  c.  141—2  Pardess,  155. 
7  Ord.  Hamburg,  art.  8 — 2  Magens, 
240. 

^  Ord.  Konigsberg,  art  29— 2  Magens, 
206. 

•  Ord.   Bilboa,  art  29—2  Magens. 
402. 

^"  Lenox  v.  ITnitod  Ins.  Co.  8  Johns. 
C.  178,  179. 
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IiaTing  been  thrown  overboard  for  the  common  safety.  The 
Court  (Chancellor  Kent  being  Chief  Justice  at  the  time),  said, 
'*  The  policy  in  this  case  expressly  covers  the  lading  on  deck, 
which  would  not  otherwise  be  included  in  a  general  insurance 
on  goods.  The  defendants  are  therefore  liable ;  but  whether 
for  a  partial  loss,  or  a  general  average,  depends  on  the  propriety 
of  charging  as  general  average  a  loss  of  the  lading  on  deck. 
This,  we  think,  ought  not  to  be  done.  An  insurance  does  not 
reach  goods  on  deck  unless  expressly  mentioned.  They  are 
not  considered  as  part  of  the  cargo  in  which  the  other  shippers 
are  interested.  The  owners  of  the  cargo  under  cover  ought 
not  therefore  to  contribute  to  the  jettison  of  goods  on  deck. 
The  plaintiff  is  therefore  entitled  only  to  a  partial  loss."  In 
Smith  V.  Wright,*  and  Dodge  v.  Bartol,*  the  shipowners  being 
defendants,  who  carried  the  deck-lading  for  half  freight,  the 
same  rule  was  applied.  But  the  question  of  usage  which  had 
not  been  raised  in  any  of  these  cases,  was  in  the  amplest  way 
averred  and  admitted  on  the  record,  in  Cram  v.  Aiken,^  which 
was  an  action  for  general  average  contribution  on  jettison  of 
deck-ca]:go  against  the  shipowners  who  moreover  had  received 
full  freight  for  the  deck -lading;  and  there,  although  the 
exception  mentioned  by  Yalin  in  favour  of  established  usage 
was  noticed,  and  notwithstanding  the  existence  of  usage  to  the 
knowledge  of  both  parties  in  the  case  under  consideration, 
judgment  was  given  for  the  defendant,  the  Court  stating,  that 
by  applying  the  strict  rule  and  admitting  no  exception  they 
would  consult  the  interests  of  commerce  and  maintain  the 
simplicity  and  certainty  of  the  law. 

Apart  from  positive  law,  this  exception  to  deck-carriage 
is  not  unnatural  when  regarded  as  a  temptation  to  surcharge 
the  vessel,  wholly  at  the  risk  and  cost  of  the  other  freighters ; 
and  notwithstanding  the  observations  of  Lord  Denman  to  the 
contrary,*  we  think  with  Valin,  that  such  encumbrances  on  deck 
operating  as  obstructions  to  the  simultaneous  handling  of  the 
ship  at  a  time  of  growing  peril  are  not  only  a  provocation  to  a 

'  Smith  V.  Wright,  1  Caines  (New  (the  same  volume  is  cited  as  1  Shepley' 

York)  Rep.  48.  Rep.). 

'  Dodge  V.  Bartol,  5  Greenleaf,  Rep.  ^  See  the  judgment  of  Lord  Denman, 

286.  in  MUward  r.  Hibhert,  3  Q.  B.  120. 

3  Oram  v.  Aiken,  18  Maine,  Rep.  220 
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hasty  clearance  overboard,  but  positively  create  the  occasion  of 
jettison  by  prematurely  disabling  the  crew  in  their  dutyJ 

If  goods  are  exposed  in  boats  or  barges  to  save  a  ship  from 
foundering,  to  float  her  after  stranding,  to  enable  her  to  enter 
a  port  of  distress,  or  the  like,  and  they  are  lost  in  consequence, 
it  is  in  effect  a  jettison  f  and  so  it  is  if  goods  are  washed  over- 
board after  being  brought  up  on  deck  in  order  to  get  at  others 
for  the  purpose  of  being  thrown  overboard  ;*  and  in  either  case 
it  is  a  loss  to  be  borne  by  general  average. 

If  part  of  the  cargo  be  voluntarily,  and  without  fraud  or 
cowardice  delivered  up  to  a  pirate  by  way  of  composition  or 
ransom,  to  induce  him  to  spare  the  vessel  and  the  residue  of 
the  goods  (an  event  highly  improbable) ;  or  if  a  sum  of  money 
be  agreed  to  be  paid  to  a  pirate  or  enemy  by  way  of  ransom,  all 
writers  agree  that  the  value  of  the  ransomed  property  must 
contribute  to  the  loss;^  but  if  the  enemy  or  pirate,  having 
overpowered  the  ship,  select  for  himself  such  parts  of  the  cargo 
as  best  suit  his  purposes,  and  plunder  the  ship  of  them,  in  this 
case  there  shall  be  no  contribution,  because  the  value  of  these 
goods  was  not  the  price  of  safety  to  the  residue  and  the  ship.^ 
Bansom  however  in  the  case  of  capture  by  an  enemy,  can 
hardly  become  the  subject  of  general  average  in  this  country ; 
for  by  statute,*  the  ransom  of  any  ship,  or  merchandise  on 
board  the  same,  belonging  to  any  subject  of  this  country,  and 
taken  by  "  the  subjects  of  any  state  at  war  with  His  Majesty, 
or  by  any  persons  committing  hostilities  against  His  Majesty's 


1  2  Yalin,  203  ;  Casaregis,  Disc.  46, 
§  40-42,  puts  the  case  of  an  entire  vessel 
being  freighted  by  one  merchant  who 
prohibits  other  goods  than  his  own  from 
being  put  on  board  ;  the  master,  never- 
theless, ships  other  goods,  and  the 
cliarterer  shall  contribute  if  they  are 
jettisoned;  but  he  may  recover  over 
from  the  master  on  two  groimds,  either 
if  the  ship  was  already  full  when  the 
other  goods  were  taken  aboard,  or  if  the 
merchant  protested  and  opposed  the 
shipment  notwithstanding  there  was 
room  for  it  in  the  vessel. 

-  In  the  Dig.  14.  2.  4,  the  rule  is  laid 
down  much  more  generally,  and  would 


include  cases  which  all  writers  now 
agree  to  exclude ;    1  Emeiigon,   599 ; 
2  Valin,  167;  BaUy,  60;  Benecke,  178. 
'  Benecke,  218. 

*  Dig.  14.  2.  2,  3.  Hicks  r.  Rding- 
ton,  Moore,  297.  See  22  Geo.  3,  c.  25, 
and  query  if  it  affects  this.  Wellwood, 
tit.  18. 

*  Nesbittr.  Lushington,  4  T.  R.  783. 
<  22  Geo.  8,  c.  25.     This  statute  is 

not  limited  as  to  time ;  the  following 
statutes  contain  the  same  prohibition, 
but  were  enacted  with  a  view  to  the 
th^n  impending  war — the  33  Geo.  3, 
c.  66,  §  37,  38,  39 ;  43  Geo.  8,  c.  160, 
§  34,  35  ;  45  Geo.  8,  c.  72,  §  16,  17. 
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subjects,"  is  absolutely  prohibited,  "unless  in  the  case  of  extreme 
necessity  to  be  allowed  by  the  Court  of  Admiralty; "  and  all 
contracts  for  ransom  contrary  to  these  statutes  are  made  void ; 
and  the  person  entering  into  such  contract  is  subjected  to  a 
penalty  of  500Z. 

A  sacrifice  on  the  part  of  the  ship  for  the  common  safety  of  Saerifioe  of  Ship's 
the  adventure, — as  when  masts  or  sails  are  cut  away  to  right  the 
vessel,  or  to  lighten  the  burden  of  the  storm,  or  the  cable  is 
cut  and  anchor  abandoned  to  allow  of  her  putting  to  sea  and 
thereby  avoid  drifting  on  a  lee  shore,  or  in  emergency  spars  or 
sails  are  applied  to  other  than  their  proper  purposes  for  a 
common  benefit, — ^is,  in  any  such  case,  equally  a  loss  within  this 
rule  of  general  average.*  But  it  seems  that  in  this  countiy,  a 
cable  cut  or  anchor  abandoned  to  avoid  being  separated  from 
convoy,  is  not  a  general  average  loss,'  though  on  the  continent 
it  is  otherwise.'  Yet  if  a  mast  snaps  in  the  wind,  and  for  the 
common  safety  it  is  necessary  to  clear  it  away,  the  subsequent 
detriment  done  to  the  vessel  by  the  clearance  gives  a  claim  to 
contribution  to  that  extent.^ 

A  vessel  having  encountered  a  sudden  squall  as  she  entered 
Sunderland  harbour,  was  hastily  lashed  to  the  pier-head,  and 
as  the  force  of  the  wind  increased,  and  there  was  a  fear  of 
another  vessel  driving  against  her,  which  actually  happened  the 
minute  after  she  was  secure,  the  master  cut  the  cable  from  the 
best  bower  anchor,  and  therewith  fastened  tlie  ship  in  time  to 
retain  her  at  her  moorings ;  the  injury  to  the  cable  was  held  to 
be  within  the  rule.' 

So  if  damage  is  necessarily  and  intentionally  done  to  one 
ship  for  the  safety  of  the  others  alongside,  as  if  she  be  on  fire, 
and  the  only  chance  of  escape  for  the  others  is  to  scuttle  the 


<  1  £merigon,  605,  606 ;  Guidon, 
c.  5,  art  1  and  21 ;  Frencli  Ord.  liv.  8, 
t.  8,  art.  6—4  Pardess.  880 ;  Co.  de 
Com.  art.  400  ;  Ord.  Hamburg,  t.  21, 
art.  9—2  Magens,  237  ;  BaUy,  64,  72 ; 
2  Amould,  luB.  910 ;  2  Phillips,  Ins. 
no.  1285. 

2  Stevens,  14. 

'  1  Emerig.  605  ;  referring  to  Van 
Weytsen,  §  8;  Casaregis,  Disc.  46,  no.  9 ; 


2  Amould,  911. 

*  1  Emerig.  606 ;  Beneckc,  188 ; 
Stevens,  15,  says,  of  course,  that  the 
mere  cutting  away  of  the  wreck  does 
not  make  it  a  general  average  loss ;  for 
if  sails  and  rigging  are  hanging  over 
the  side  because  the  mast  is  broken, 
they  are  cut  away  because  of  no  more 
use. 

*  Birkley  v,  Pi-esgrave,  1  East,  220. 
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burning  ship,  this  is  said  to  be  a  ground  of  contribution  from 
the  ships  that  were  benefited.* 

Emerigon  relates  that  the  master  of  a  French  vessel,  having 
been  pursued  for  several  hours  by  two  frigates,  and  having  also 
his  flight  intercepted  by  the  appearance  of  two  other  vessels 
ahead,  launched  his  boat  as  soon  as  it  became  dark,  furnished 
with  a  mast  and  sail,  and  a  lantern  at  the  mast-head,  and  then 
changed  his  course,  sailing  the  whole  night  wiUiout  any  light 
on  board  his  own  ship :  in  the  morning  no  enemy  was  in  sight 
The  value  of  the  boat  thus  abandoned,  was  made  good  by 
general  contributioji.*  Boats  that  were  properly  lashed  on 
deck,  if  thrown  overboard,  or  lost  when  charged  with  goods,  for 
the  purpose  of  lightening  the  ship  and  saving  the  adventure, 
are  subjects  of  general  average  ;•  but  not,  it  seems,  if  they  were 
cut  from  the  quarters  or  from  the  stem  davits,  unless  it  is  a 
usage  in  the  trade  so  to  carry  them.** 

If  water  is  thrown  down  a  ship's  hatches  and  other  goods  are 
injured  in  consequence,  this  is  said  by  some  to  be  a  general 
average  loss  ;*  but  according  to  Mr.  Baily,  in  practice  it  is 
disallowed.*  If  a  ship  is  scuttled  in  order  to  extinguish  a  fire 
not  spontaneously  ignited  in  her  hold,  in  practice  the  damage 
done  to  the  ship  is  treated  as  a  general  average  loss,  but  not 
the  injury  done  to  the  cargo ;'  and  any  other  damage  done  to 
the  ship  in  order  to  get  at  such  a  fire  and  save  ship  and  cargo 
is  such  a  loss;'  but  not,  by  the  law  both  of  France  and  America, 
if  the  fire  is  the  result  of  spontaneous  combustion." 

All  damage  whatsoever  to  ship  or  cargo,  which  is  properly 
incidental  to  the  intended  sacrifice  of  property,  and  is  occasioned 


'  2  Amould,  912 ;  Casaregis,  Disc. 
46,  no.  45.  Sed  quaere,  whether  this 
be  a  case  within  the  rule ;  it  difiers  not 
from  the  justifiable  destruction  of  one 
house  to  save  othei-s  from  fire,  or  of  a 
valuable  dog  which  is  mad,  or  horse 
that  is  diseased,  to  protect  other  lives. 

2  1  Emerigon,  606. 

'  Stevens,  14 ;  Benecke,  187 ;  1 
Emerig.  699. 

*  Blackett  v.  Royal  Exch.  Ass.  Co. 
2  Cr.  &  J.  244  ;  Stevens,  14,  says  it  is 
the  practice  to  allow  contribtitiou  for 


boats  cut  from  the  quarters  if  they  had 
been  properly  secured  there.  In  Lenox 
V.  United  Ins.  Co.  8  Johns.  C.  178,  a 
boat  seemingly  cut  from  the  stem 
davits  was  held  to  be  the  subject  of 
general  average. 

'  Stevens,    41,   42  ;    Benecke,   243, 
2  Amould,  Ins.  907. 

^  Baily,  59,  and  see  66. 

7  Baily,  56,  59. 
•8  Benecke,  248. 

•  1  Emerig.  430 ;  Crocket  v.  Dodge, 
8  Fair.  Bep.  190 ;  2  Anoold,  914. 
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by  the  making  thereof,  follows  as  an  accessory  the  rule  with 
regard  to  the  principal,  and  is  or  is  not  a  subject  of  general 
average  accordingly.  The  ship  is  broken  into  and  damaged 
for  the  purpose  of  jettison;  other  goods  are  injured  in  drenching 
those  that  are  accidentally  on  fire,  by  water  down  the  hatches ; 
the  bulwarks,  and  other  parts  of  the  ship,  are  carried  away  by 
the  falling  mast  which  has  been  cut  for  the  common  safety ; — 
these  are  instances  of  that  accessory  damage  which  becomes 
with  the  principal  loss  the  object  of  general  average  contribu- 
tion.* 

"  If  the  ship  be  voluntarily  stranded,*'  says  Chancellor  Kent,*  Co"*''®^®'^  **  *^ 

_  -  1       ,  /.  ,       Voluntary 

to  escape  danger  from  tempests,  or  the  chase  of  an  enemy,  the  stnmding. 
damages  resulting  &om  that  act  are  to  be  borne  as  general 
average,  if  the  ship  be  afterwards  recovered  and  perform  her 
voyage."  Mr.  Abbott  had  omitted  all  notice  of  the  subject, 
but  in  the  fifth  edition  of  his  treatise,  for  which  he  was  not 
responsible,  the  law  was  laid  down  to  the  same  effect.'  Mr. 
Phillips/  and  Mr.  Arnould,*  adopt  the  rule.  Mr.  Stevens 
regarding  the  loss  as  inevitable,  and  the  voluntary  destruction 
of  the  ship  as  only  a  means  to  save  the  cargo,  argues,  against 
the  foreign  authorities,  that  it  ought  not  in  any  case  to  be  the 
subject  of  general  average.*  Mr.  Benecke  differs,  and  thinks 
it  ought  to  be,  in  all  cases,  except  where  the  situation  of  the 
ship  is  so  desperate  that  the  choice  is  between  destruction  or 
stranding,  it  being  then  no  longer,  in  his  opinion,  a  voluntary 
act.'  But  Mr.  Baily  states  that  the  practice  in  this  country  is, 
in  all  cases,  to  disallow  it,  on  grounds  of  policy  and  expediency, 
although  he  admits  this  practice  may  sometimes  be  contrary  to 
the  claims  of  equity.* 

There  is  no  judicial  determination  of  the  question  in  this 
country ;  and  the  practice  of  mercantile  men  appears  to  be 
contrary  to  the  rule,  although  as  laid  down  by  Kent  and  others, 
it  seems  to  come  within  the  principle  of  general  average. 

*  Baily,  30,  47,  48,  50 ;  1  Emerig.      Auierican  law  includes  this  proposition 
601,    606 ;   Co.    de    Com.    art.    400 ;      and  something  more. 

Benecke,  177,  243  ;   Stevens,   12,  15,         «  2  Amould,  Ins.  916. 
41 ;  2  Phillips,  Ins.  no.  1286.  «  Stevens,  29,  30-34. 

*  3  Kent,  Comm.  239.  7  Benecke,  219. 

8  Abbott,  Shipping,  5  ed.  1827,  349.         »  Baily,  43,  57,  60.     By  practice,  he 

*  2  Phillips,  Ins.  no.  1318,  i,€,  the     says  in  his  preface,  he  means  geiiercU 
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In  the  United  States  it  has  been  the  subject  of  judicial 
decision  oftener  than  once,  and  within  the  limits  of  Chancellor 
Kent's  proposition,  has  been  held  perhaps  invariably  to  be  the 
subject  of  general  average.* 

Upon  the  supposition,  however,  that  the  ship  is  lost  by  the 
stranding,  and  the  cargo  saved,  the  authorities  are  divided  as 
to  whether  the  damage  resulting  is  the  subject  of  general 
average.  This  difference  among  jurists  is  traced  to  a  frag- 
mentary passage  in  the  Digest,  which^  where  it  stands  now,  for 
ever  torn  from  its  context,  is  not  incapable  of  two  explanations. 
It  is  this : — Amissse  navis  damnum  collationis  consortio  non 
sarcitur  per  eos,  qui  merces  suas  ex  naufragio  liberaverunt; 
nam  hujus  sequitatem  tunc  admitti  placuit,  quum  j  actus  remcdio 
ceteris  in  communi  periculo  salva  nave  consultum  est.' 

Beading  this  passage  with  the  assistance  of  Emerigon,'  the 
conclusion  is,  that  voluntary  stranding,  followed  by  shipwreck, 
is  not  tlie  subject  of  general  average ;  and  of  that  opinion  was 
Chief  Justice  Kent  and  the  rest  of  the  Court  in  the  case  of 
BradhurstY,  The  Columbian  Insurance  Company*  Pothier,  too, 
seems  to  entertain  the  same  view  ;  for  although  in  his  treatise 
de  Louage  Maritime — des  Avaries*  he  merely  says  that  voluntary 
stranding  gives  a  claim  to  contribution  for  the  resulting 
damage;  yet  in  his  work  on  the  Pandects,*  he  classes  the 
passage  already  cited  from  the  Digest  as  a  case  of  *' jactura 
quae  non  facta  est  communis  periculidepellendicausft,"  whereas 
in  the  opinion  of  those  who  differ  from  this  view,  the  passage 
relates  expressly  and  exclusively  to  jettison  made  communis 
periculi  depellendi  caus&,  but  not  successful  in  its  purpose. 

This  other  explanation  of  the  Digest,  appears  most  obvious 


practice,  for  tliero  is  no  universal  prac' 
^'ce,  owing  to  inattention  to  principle. 

'  Bradhurst  r.  Columbian  Ins.  Co. 
9  Johns.  N.  Y.    Rep.  9  ;   Columbian 
Ins.  Co.  r.   Asliby,  18  Peter's  Rep.  of 
Supreme  Court,  331 ;  and  cases  referred 
to  in  each. 

3  Dig.  14.  2.  5. 

^  1  Emerigon,  600.  Les  dommages 
arrives  par  €chouement  sont  avaries 
simple  pour  le  compte  des  propri^taires. 

Mais   ce    serait   avarie    grosse,    si 


r^choucment  avait  6td  volontairement 
fait  pour  le  salut  commun,  pourvu  toute* 
fois  que  le  navire  eut  iU  remis  i  flot ; 
car  si  T^chouement  est  suivi  de  naa- 
frage  aauve  qui  peul.  Comp.  pp.  405» 
408,  612. 

*  Bradhui*st  v.  The  Columbian  Ins. 
Co.  9  Johns.  N.  Y.  Rep.  9  ;  but  ve 
shall  see  that  this  is  not  now  the  law  of 
the  United  States. 

*  Des  Avaries,  no.  150. 

"  Pothier  ad  Pandectas,  lib.  14.  2.  5. 
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in  the  brief  expression  of  Feckius^  •  .  .  nave  tantum  saly&> 
.  Etenim  ob  hoc  solum  jactus  fit — showing  that  he  regarded 
it  as  a  case  of  ordinary  jettison  of  goods  or  ship  furniture 
followed  by  shipwreck  notwithstanding.  Bynkershoek,'  accord- 
ingly, after  relating  that  the  delegates  and  judges  in  admiralty 
causes  at  Amsterdam  had  laid  it  down,  that  if  a  ship  be  pur- 
posely stranded,  the  goods  saved  contribute  nothing,  because 
nothing  is  contributed  unless  the  ship  be  saved,  adds — Farum 
acutfe,  nam  semper  res  aliter  salva  esse  nequit,  periculo  coacti 
jacimus,  neque  aliter  navis  salva  desideratur,  jactis  mercibus, 
quam  ut  ita  servata  nave  etiam  merces  in  ea  salvse  sint,  merces 
etiam  salvse,  damnumque  ob  eam  rem  factum  contributionem 
inducunt.  Yoet,"  and  also  Casaregis,^  lays  down  the  same  law  in 
explicit  terms ;  and  in  the  Consolato,'  the  doctrine  is  developed 
to  its  amplest  limit. 

Valin*  and  Boccus'  confine  themselves  to  a  statement  of  the 
general  doctrine,  that  voluntary  stranding  for  the  common 
benefit  is  subject  of  general  average ;  thereby  agreeing  with  all 
the  other  authorities,  against  what  Mr.  Baily  states  to  be  the 
English  practice  of  mercantile  men,  in  this  that  at  least  when 
the  vessel  is  saved  and  performs  the  voyage,  contribution  is  due 
for  the  resulting  damage ;  but  what  the  opinion  of  these  two  dis- 
tinguished jiuists  was,  in  case  the  ship  were  lost,  is  perhaps 
not  now  to  be  discovered. 

In  this  state  of  the  authorities,  and  at  a  time  when  the 
immense  influence  of  Emerigon  had  prejudiced  the  question. 


*  Pecklns,  De  Ro  Nauticu,  Dig.  14. 
2.  5.  in  loc, 

'  Bynkershoeki  Qmest  Jur.  Priv.  lib. 
4,  c.  24. 

*  Voet.  ad  Pandectas,  14.  2.  5,  Ad. 
aTariam  magnam  pertinet  se  communi 
peritomm  consilio  navis  ad  merciom 
conscrvationem  conBulto  in  littus  im- 
pulsa  fuerit,  atque,  ita  salvatis  merci- 
bus ipsa  perierit. 

^  Casaregis,  Disc.  46,  Addilio;  He 
Siiya,  if  the  vessel  is  driven  by  the  winds 
on  shore,  et  naufragium  passa  fuerit, 
tale  damnum  amissse  navis  vel  deterio- 
rate! ftball  be  borne  by  the  shipowner. 
£t  tunc  solum  contribntioni  erit  locus 


si  magister  navim  naufnigandam  ti- 
mens,  consilio  prius  in  navi  accepto, 
et  merces  et  navigantes  salvarentur  in 
littus  navim  impellcre  fecisset. 

In  Disc.  46,  §  12,  he  puts  the  case  of 
a  vessel  being  by  accident  on  a  sand- 
bank, and  the  master  could  save  the 
ship  by  jettison  of  the  goods,  but 
prefers  to  save  the  good^j,  and  the 
vessel  is  destroyed ;  in  that  case  he 
says  the  owners  of  the  goods  shall  con- 
tribute to  the  loss  of  the  vessel. 

^  Consolato,  c.  150—2  Pardess.  166. 

«  2  Valin,  168. 

"  Roccus,  de  Nav.  not.  60. 
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we  owe  to  Mr.  Justice  Story  a  review  of  the  law  and  learning 
relating  to  it,  in  a  judgment  marked  by  his  perspicacity,  inde- 
pendence, and  wisdom,  delivered  for  himself  and  his  colleagaes 
on  the  bench  of  the  Supreme  Court,  in  which  it  was  held, 
notwithstanding  the  decision  of  Chief  Justice  Kent  and  the 
rest  of  the  Court  of  New  York  to  the  contrary,*  that  voluntary 
stranding,  .although  followed  by  the  loss  of  the  ship,  is  never- 
theless subject  of  general  average.' 

And  after  all  the  refinements  and  distinctions,  however 
plausible,  which  the  question  admits  of  to  the  contrary,  this 
appears  to  be  the  practical  conclusion  which  is  most  consonant 
with  principle,  and  most  favourable  to  the  interests  of  com- 
merce. But  it  still  remains  to  be  seen,  if  the  case  arises,  what 
view  will  be  entertained  by  the  courts  of  this  country. 
Extraordinary  A  sacrifice  of  money,  when  the  expenditure  incurred  is  for 

the  common  benefit,  and  not  such  as  the  shipowner  undertakes 
by  his  contract  to  bear,  is  also  subject  of  general  average. 

If  the  ship  be  so  deeply  injured,  no  matter  by  what  means, 
as  to  be  obliged  for  the  common  safety  to  deviate  in  the  course 
of  the  voyage  in  order  to  repair  at  an  intermediate  port,  the 
expenses  of  entering  and  quitting  the  port,  incurred  in  pilotage, 
towage  when  disabled,  dues,  and  indispensable  extra  services 
attendant  thereon,  including  the  labour  of  cutting  her  out  of 
port  should  she  be  frozen  in  whilst  there  for  such  repairs,  are 
objects  of  contribution.*  And  if  the  cargo  is  necessarily  un- 
loaded for  the  sake  of  both  ship  and  cargo,  the  expense  of 
that  and  of  reloading  is  included ;  but  not  if  the  unloading 
was  merely  for  the  sake  of  preserving  the  cargo.*  So,  as  the 
removal  of  the  ship's  stores  after  the  cargo  is  out,  is  merely 
for  the  sake  of  the  ship,  that  expense  is  not  allowed.' 
Not  a  general  The  repairs  done  to  the  ship,  if  the  injury  to  be  remedied 

whenf*       '       is  not  the  result  of  voluntary  sacrifice  for  the  common  benefit, 

are  borne  by  the  shipowner  alone.  That  is  the  rule  of  law  in 
this  country  ever  since  Power  v.   Whitmore  was  decided  by 


^  Bradhui'st  t\  The  Columbiau  Iils.  •*  Per  LoBltmc,  3. ,  Plummer  r.  Wild- 
Co.  9  Johns.  N.  Y.  Rep.  9.  man,  3  M.  &  Sel.  482,  487  ;  The  Copen- 

3  13  Peter's  Kep.  of  Sup.  Court,  381.  hagen,  Mening,  1  C.  Rob.  Ad.  289,  298. 

•  Benecke,  192,  193  ;  Stevens,  23  ;  »  Stevens,  75  ;   see  Job  r.  Lan|^on, 

2  Amould,  921.  26  L.  J.  (Q.  B.)  97. 
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Hiord  Ellenborough  and  the  other  members  of  the  Court  of 
King's  Bench.*  Bat  in  a  previous  case,  the  same  court 
apparently  measuring  the  general  average  loss  sustained,  held 
that  she  was  entitled  to  contribution  for  such  repairs  as  were 
necessary  to  enable  her  to  prosecute  the  voyage  without  being 
of  permanent  benefit  to  her.*  The  language  of  Lord  Ellen- 
borough  in  this  case  is  misleading;  the  decision  itself  in  the 
opinion  of  some  cannot  be  supported  on  the  facts  of  the  case ; 
upon  this  decision,  however,  the  courts  of  the  United  States 
appear  to  have  framed  a  general  rule,  which  they  apply  to  all 
cases  of  necessary  repairs  during  the  voyage.* 

The  wages  and  provisions  of  the  crew,  become  necessary  by  -^«  *o  Wages 

,        .  .  and  ProTiflioos. 

the  deviation  in  the  course  of  the  voyage  for  repairs,  follow  the 
rule  applicable  to  the  repairs  themselves,  and  are  or  are  not 
subject  of  general  average  accordingly.^  And  the  English 
case,"  where,  a  ship  having  gone  in  for  repairs,  the  seamen  were 
immediately  discharged  and  taken  on  again  as  day  labourers, 
the  court  holding  their  wages  and  provisions  must  be  allowed 
for,  is  now,  with  much  reason,  regarded  as  of  no  authority,  the 
practice  sanctioned  by  it  being  but  an  evasion  of  the  rule  of 
law.  In  practice  among  mercantile  men  in  tliis  country,  it 
appears  to  be  disregarded."  The  rule  in  the  United  ;States,  at 
least  in  New  York  and  Massachusetts,  is  to  allow  such  expenses 
invariably;'  but  by  the  French  law,  they  are  conditional  on  the 
circumstance  of  the  repairs  done  being  themselves  subject  of 
general  average,  and  of  the  ship  repaired  being  at  the  time 
freighted  by  the  month/ 

Such  expenses  as  these  are  said  to  be  allowed  in  case  of 
detention  after  capture,  when  the  alleged  cause  of  detention 
affects  equally  the  ship  and  the  cargo;*  but  the  reason  given 


»  Power  V.  Whitmore,  4  M.  k  Sel. 
141 ;  per  Lord  Campbell,  C.  J.,  in  Job 
c.  Langton,  26  L.  J.  (Q.  B.)  97, 100. 

3  Plummer  v.  Wildmau,  8  M.  &  Sel. 
482. 

>  3  Kent,  Com.  236  ;  but  see  Paddle- 
ford  V.  Bordmau,  4  Mass.  548  (Abbott, 
Amer.  ed.  498  note). 

*  Hallett  V,  Wigram,  9  C.  B.  586. 

*  Da  Costa  r.  Newnham,  2  T.  R.  407. 

*  Baily,  82  ;  Steyens,  40. 


'  3  Kent,  Com.  235. 

'  Co.  de  Com.  art.  400.  Freigbt  is 
not  due  during  the  detention  imder 
such  a  charter ;  therefore  wages  and 
provisions  being  in  the  nature  of  extra- 
ordinary expenses,  are  made  subject  of 
general  average,  Pothier,  do  Charte- 
partie,  no.  85. 

'  2  Amould,  Ins.  928  ;  1  Emerigon, 
018 ;  3  Kent,  Com.  236. 
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for  this,  that  the  contract  of  affireightment  is  dissolved  by  the 
fact  of  capture/  not  holding  good,  as  we  have  already  seen,*  the 
rule  may  be  doubted  in  this  instance.  Until  condemnation, 
that  contract  is  still  binding  on  both  parties,  the  shipowner 
and  the  freighter,  unless  there  is  a  separation  of  the  goods 
from  the  ship  by  authority  of  a  court  of  admiralty  jurisdiction.* 
For  the  same  reason,  therefore,  that  these  expenses  are  not 
allowed  in  the  case  of  detention  under  embargo,  the  propriety 
of  allowing  them  is  open  to  question  in  the  case  of  detention 
after  capture, 
la  case  of  extra-  But  under  extraordinary  danger,  compelling  the  vessel,  for 
o  inary  anger.  ^^  common  benefit,  to  wait  for  convoy,  it  seems  to  be  within 

the  principle  of  the  Bhodian  Law,  that  such  expenses  as  these 
should  be  allowed.^  Three  decisions  of  the  different  courts  in 
Holland  on  this  subject  are  related  by  Bynkershoek,*  which 
seem  worthy  of  notice  in  this  place.  In  the  first  case  the  master 
of  a  general  ship,  which  was  armed,  and  had  letters  of  marque, 
and  was  bound  to  several  Italian  ports,  during  a  war  between 
the  Dutch  and  the  French,  gave  public  notice  of  his  intention 
to  receive  goods,  and  to  sail  for  those  ports,  without  the  company 
of  other  ships.  Having  received  a  cargo,  he  set  sail  under 
convoy  of  a  ship  of  war  destined  for  Portsmouth,  entered  with 
her  the  harbour  of  that  place,  and  there  waited  a  whole  year 
for  another  convoy,  under  which  he  sailed  to  Cadiz ;  and  there 
waited  a  second  year  for  a  third  convoy,  under  which  he  sailed 
to  Italy,  and  delivered  his  cargo  there.  Under  these  circum- 
stances, the  master  sued  the  merchants  for  general  average, 
and  obtained  a  decree  in  his  favour,  which  was  confirmed  by 
one  court  of  appeal,  reversed  by  a  second,  and  at  last  finally 
affirmed  by  the  Senate,  of  which  the  learned  author  was  then  a 
member,  against  his  opinion,  and  against  the  general  principles 
of  law  on  this  subject,  and  against  the  particular  engagement 
made  by  the  master  on  this  occasion.  This  judgment  appears 
to  have  been  disapproved  of  in  Holland  ;  for,  in  another  case, 

1  2  Amould,  929.  The  Hoffnung,  Rask,  6  C.  Rob  .Ad.  281. 

5  AnU,  c.  X.  pp.  418,  419,  421.  *  Bynkershoek,  Priv.  Juris,  lib.   4, 

»  The  Diana,  Runke,  6  C.  Rob.  Ad.  67,  c.  26  ;  Benecke,  225  ;  2  Arnonld,  980. 

and  cases  ibid,  75  note ;  The  Wilhelmina  ^  Bynkershoek,   Qutest.  Juris  Prir. 

£Leonora,  Mohr,  3  C.  Rob.  Ad.  234 ;  lib.  4,  c.  25. 
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which  happened  soon  afterwards,  where   five  Dutch  vessels 

coming  from  Surinam,  and  learning  on  their  voyage  that  a  war 

had  broken   out  between  the  Dutch  and  French,  put  into 

Plymouth,  and  there  waited  for  convoy,  the   Senate,  before 

whom  the  case  was  ultimately  brought,  decreed  against  the 

claim  of  contribution.    A  third  case  happened  soon  afterwards, 

in  which  the  same  courts    successively  decreed  in  favour  of 

the  claim ;   but  of  this  the  circumstances  were  very  different 

&om  the  two  former,  and  such  as  seem  to  warrant  the  judgment 

pronounced  in  it.    It  was  the  case  of  a  ship  freighted  from 

Amsterdam  to  Cadiz,  with  a  stipulation  to  sail  with  convoy 

either  to  that  place  or  as  far  as  Lisbon.     The  ship  accordingly 

sailed  under  convoy  of  a  man  of  war,  in  company  with  several 

other  vessels,  and  when  she  came  near  Lisbon,  fell  in  with  a 

fleet  of  privateers,  by  which  some  of  the  other  vessels  were 

captured,  but  the  ship  in  question  put  into  Lisbon  in  obedience 

to  a  signal  from  the  man  of  war,  and  there  waited  six  months 

before  she  could  safely  proceed  to  Cadiz.    In  this  case,  there 

was  an  extraordinary  and  impending  peril,  and  not  merely  the 

ordinary  dangers  always  accompanying  a  state  of  warfare;  and 

the  expense  incurred  in  consequence  appears  to  come  entirely 

within  the  principle  of  the  Bhodian  law. 

Occasion  for  applying  the  same  principle  is  found  in  the  case  Salvage. 
of  salvage  and  extra  services  indispensably  requisite  in  the 
nature  of  salvage,  when  both  ship  and  cargo  are  involved  in  the 
same  peril  and  delivered  by  such  means.'  But  in  the  case  of 
the  vessel  already  mentioned  as  having  gone  ashore  in  Malahide 
Bay,  Ireland,  the  services  rendered  in  getting  her  afloat,  after 
the  cargo  had  been  unloaded  and  warehoused,  the  digging  of  a 
channel,  and  the  emplojnnent  of  a  steam  tug,  which  took  her 
off,  and  towed  her  to  Liverpool  for  repairs,  being  wholly  for  the 
benefit  of  the  ship,  were  held  by  the  Court  not  to  be  subject  of 
general  average.* 

On  the  contrary,  where  a  vessel  chartered  from  Liverpool  for 
Callao  and  the  Chincha  Islands  and  back,  was  driven  by  storm 
on  a  bank  near  the  entrance  to  the  port  of  Liverpool,  in  a 
situation  of  great  peril ;  but  by  means  of  lighters,  the  goods 

>  Birkley  v,  Presgrave,  1  East,  220  ;     931. 
Steyena,  25  ;  Benecke,  280  ;  2  Arnould,         *  Job  v.  Langton,  26  U  J.  (Q.  B.)  97. 
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and  the  wreck  of  the  rigging  were  removed  to  a  warehouse  at 
Liverpool,  and  the  ship  being  then  scuttled,  300  tons  of  ballast 
were  thrown  out,  and  she  was  got  off  and  carried  into  Liver- 
pool, where  she  was  repaired  and  despatched  again  on  her 
voyage  with  the  goods  and  other  ballast  on  board,  it  was  held 
that  the  expense  incurred  till  she  reached  the  port  of  repair 
was  occasioned  by  one  continuous  operation,  intended  to  enable 
the  ship  to  prosecute  the  original  voyage,  and  formed  a  general 
average  loss,  to  which  the  goods  also  were  liable  to  contribute.* 
Sneh  saerifioe  But  in  order  to  a  sacrifice  of  property  or  money  being  legally 

Common  Danger  accounted  a  general  average  loss,  there  must  be  an  occasion, 
cf '°'  *3^   -.    common  both  to  ship  and  cargo,  sufficient  to  justify  it     The 

occasion  is  thus  presented  in  a  twofold  aspect.  It  must  be  a 
danger  that  is  present — impending,  imminent,  pressing;  and 
deliverance  from  it,  exacting  the  use  of  extraordinary  means,  be 
a  benefit  in  common  to  all  who  have  embarked  their  property 
in  the  expedition. 

To  cut  the  cable  rather  than  lose  convoy  is  a  proper  object, 
and  may  be  a  pressing  danger ;  but  as  it  could  have  been  avoided 
by  proper  diligence,  or  was  a  casualty  of  the  sea  within  the 
shipowner's  contract,  it  is  not  proper  to  be  deemed  a  general 
average  loss.  The  contrast  to  this  is  presented  by  the  circiun- 
stances  in  Birkley  v.  Presgrave*  The  ship  was  caught  by  a 
sudden  storm  in  the  entrance  to  Sunderland  harbour,  and  she 
let  go  her  anchor ;  a  warp  that  was  run  out  to  the  South  Pier 
broke  under  the  force  of  the  wind,  and  by  paying  out  cable, 
she  swung  round  to  the  North  Pier-head,  to  which  they  made 
fast  by  hawser  ends  and  towing  lines;  but  the  master  perceiving 
the  storm  still  increasing,  and  the  danger  of  another  ship  driving 
against  him,  cut  the  cable  from  his  best  bower  anchor,  and  had 
just  secured  his  ship  therewith,  when  the  other  ropes  gave  way 
to  the  strength  of  the  storm  and  the  weight  of  the  driving  ship, 
which  struck  him  and  would  undoubtedly  have  carried  away  and 
sunk  his  vessel,  had  Uiere  been  a  minute's  further  delay. 

A  vessel  lying  in  Funchal  Boads  was  driven  in  a  gale,  and 
dragged  her  anchor  a  mile,  until  she  brought  up  at  a  short 
distance  from  a  rocky  shore.     After  the  gale  had  abated  in 

*  Moran  r.  Jones,  26  L.  J.  (Q.  B.)         '  Birkley  r.  Presgrave,  1  TSast,  220. 
187. 
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some  degree,  but  while  it  still  contmaed  with  very  considerable 
violence,  the  sea  at  the  same  time  setting  towards  the  shore, 
the  master  attempted  to  raise  the  anchor,  for  the  purpose  of 
removing  to  a  more  safe  anchoring  ground.  It  was  found,  how- 
eyer,  to  be  impracticable  to  raise  it;  and  to  avoid  the  danger  of 
the  vessel  going  on  the  rocks,  in  case  of  the  anchor  dragging, 
or  the  cable  parting,  the  master  cut  the  cable;  and  the  loss  of 
anchor  and  cable  were  allowed  for  in  contribution  by  the 
referees  at  Boston,  United  States,  Mr.  Phillips  himself  being 
one  of  them.^  If  the  master  had  cut  the  cable  because  he  could 
not  raise  the  anchor,  merely  in  order  to  proceed  on  his  voyage, 
under  ordinary  circumstances,  it  is  no  more  than  a  particular 
average  loss;'  and  what  it  would  be,  in  case  the  anchor  so  lost 
had  been  dropped  in  an  unusual  place,  under  the  pressure  of 
danger,  is  a  matter  of  doubt  to  some  :  but  as  it  can  hardly  be 
said  to  be  a  loss  deliberately  intended,  it  seems,  on  principle, 
to  be  no  general  average  loss,  although  in  practice  occasionally 
allowed  for  as  such.' 

The  presence  of  danger  and  the  absence  of  a  common  benefit  Contrart  of  c&Bee 
are  exhibited  by  the  case  of  the  vessel  gone  on  shore  in 
Malahide  Bay,  already  stated  in  detail,^  and  the  common 
advantage  of  a  deliverance  affecting  both  ship  and  cargo 
appear  by  contrast  in  the  subsequent  case  of  Moran  v.  Jones.* 
The  sacrifice  of  the  boat  which  was  used  as  a  blind  by  the 
French  master  when  the  two  frigates  in  chase  were  rapidly 
gaining  on  him,  and  other  two  vessels  hove  in  sight,  cutting  off 
his  escape,  was  justified  by  a  very  imminent  danger  to  ship 
and  cargo,  and  sanctioned  by  the  benefit  that  ensued.'  But, 
although  the  danger  was  equally  imminent,  and  threatened 
both  ship  and  cargo  in  the  case  of  the  British  vessels  actually 
engaged  with  the  enemy's  privateers,  the  deliverance  effected 
was  by  means  comprehended  within  the  shipowner's  contract 
of  affreightment,  and  the  loss  sustained  thereby  consequently 
was  merely  a  particular  average  loss  by  perils  of  the  sea.' 

'  2  Phillips,  Ins.  no.  1286.  ^  Moran  v,  Jones,  26  L.  J.  (Q.  B.) 

*  Ibid.  187,  suprOf  p.  574. 

'  2  Amonld,   Ins.  911  ;  2  Phillips,  ^  1  Emerigon,  606,  mpra,  p.  566. 

no.  1 296.  7  Covington  v.  Roberts,  2  B.  &  P.  N.  R. 

*  Job  V.  Langton,  26  L.  J.  (Q.  B.)  97,  887  ;  Taylor  t;.  Curtis,  4  Camp.  887  ;  6 
supra,  p.  573.  Tarnit.  608.  S.  C,  .w/^m,  p.  667,  668. 
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A  vessel  at  anchor  on  the  coast  of  Ireland,  with  a  cargo  of 
com  and  coals,  was  boarded  by  the  people  of  the  neighbouring 
district,  who  seized  the  ship,  and  compelled  the  master  to  sell 
the  com  at  a  price  much  under  its  value.  The  Court  held, 
however,  that  this  was  not  a  general  average  loss,  as  the  whole 
adventure  never  had  been  in  jeopardy,  the  people  at  no  time 
intending  to  do  more  than  take  the  corn  for  the  relief  of  their 
sufferings  in  consequence  of  the  scarcity  that  prevailed.'  In 
that  case  the  danger  was  particular,  and  the  consequent 
sacrifice  without  any  more  general  object.  But  although  the 
danger  is  common,  if  the  sacrifice,  as  of  hard  dollars  which 
are  thrown  overboard  to  prevent  them  falling  into  the  hands 
of  the  enemy,  be  without  reference  to  the  common  benefit,  it  is 
not  an  object  of  general  contribution.* 
Sacrifice  and  Qne  modification  still  remains  of  those  mentioned  in  om* 

SaooesB. 

description  of  a  general  average  loss.  The  sacrifice  incurred 
to  avert  a  common  danger  must  have  been  successful  in  pro- 
ducing a  common  benefit.  No  doubt  if  the  ship  and  all  perish, 
notwithstanding  the  sacrifice,  the  question  of  general  average 
ginks  with  her. 

But  supposing  the  ship  perish  notwithstanding  jettison 
made,  and  the  cargo,  or  part  of  it,  is  saved  tanquam  ex  incendio, 
the  authorities  are  divided  on  the  question,  whether  the  goods 
saved  shall  contribute  to  the  loss  by  jettison.  The  negative  of 
the  question  proceeds  upon  the  absence  of  benefit,  and  is 
sustained  by  much  the  greater  weight  of  authority.'  The 
affirmative  assumes  that  the  goods  destroyed  by  jettison  might 
but  for  that  have  been  saved  from  shipwreck.^  Yet  that  this 
should  be  so  is  not  evident  or  necessary,  at  least  unless  the 
entire  residue  were  saved ;  half  the  rule  for  that  reason  pro- 
posed by  Mr.  Amould,  is  incapable  of  support.  That  author 
proposes  if  the  whole  be  saved,  or  the  greater  part,  unless 
greatly  damaged,  that  contribution  shall  be  levied  thereon  for 
the  previous  jettison.    Besides,  such  a  rule  proceeding  upon 

>  Nesbitt  V,  Lushington,  4  T.  R  788.  602 ;  Marshall  on  Ins.  541 ;  Stevens,  8 ; 

3  Butler  V,  Wildman,  8  B.  &  Aid.  898.  3  Kent,  Com.  284,  285. 

»  Dig.  14.  2.  7 ;  French  Ord.  liv.  8,  <  Supported  by  Ord.  Bilboa,  c.  20, 

t.  8,  art  15 — 4  Pardess.  S88  ;  Co.  de  art.  16  ;  Weitsen,  des  Avaries,  art  33 ; 

Com.  art.  428  ;  2  Yalin  in  loc,  Pothier,  Benecke,  178-181 ;  2  Phillips,  98-100 ; 

des  Araries,  no.  113,  114  ;  1  Emerig.  2  Amould,  948,  944. 
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sacrifice  without  benefit,  seems  to  miss  the  distinguishing 
characteristic  of  the  principle  of  general  average.  It  is  either  a 
mere  expedient  made  for  a  hard  case,  and  therefore  improper, 
as  we  think,  to  be  a  guide  in  law  or  equity;  or  it  is  the  expression 
of  a  general  principle,  and  then  any  restriction  merely  usual  is 
tuijust.  Sacrifice  without  benefit,  if  a  title  to  contribution  in 
any  case,  is  a  good  title  in  all  cases.  Mr.  Amould  would  hardly 
admit  this,  and  for  these  reasons  we  think  his  rule,  and  the 
affirmative  of  this  question,  cannot  be  sustained. 

The  ship,  however,  may  survive  the  danger,  but  not  very  Jndiciomi 
evidently  through  the  means  that  were  thrown  away  for  her 
rescue;  and  then  arises  the  question  between  opposing  interests, 
whether   the  sacrifice  was  judiciously  chosen,  and  probably 
contributory  to  the  safety  of  the  expedition. 

To  speak  of  value  only,  when  burthen  chiefly  is  in  question,  Articlee  of  great 

•  .•  -VT  •T_*ij.xii         11.  burthen  and 

were  mere  impertinence.    No  man  m  his  haste  to  help  a  labour-  g„,au  ^i^^ 

ing  vessel,  would  resort  to  jettison  of  precious  stones,  or  rich  p™pJ'  fop^ti- 

fabrics.     Bullion,  though  plentiful  on  board  and  burthensome,  son. 

would  be  reserved  as  the  last  hope  of  life.   Yet  a  panic-stricken 

master,  or  unskilled  seaman,  may  do  worse  than  either,  by 

maiming  the  ship,  and  diminishing  her  sea  qualities  and  her 

chances  of  escape.     It  is  but  a  modification  of  these  evils, 

moreover,  to  select  anything  for  sacrifice  which  is  of  much 

greater  value  and  much  less  burthen  than  other  articles  that 

compose  the  cargo ;  and  if  this  be  done  notwithstanding,  an 

excuse  for  it  must  be  found  in  other  circumstances  as  being 

too  peremptory  to  allow  of  deliberate  choice. 

The  ship  Brothers,  bound  from  Bahia  to  Gibraltar  or  Malta, 

with  a  cargo  of  sugar,  tobacco,  and  hides,  w^as  taken  by  a 

French  privateer,   and  despatched    for    Marseilles    under  a 

French  prize-master  and  crew,  the  mate  and  two  men  being 

all  that  were  left  on  board  of  her  original  hands.     In  a  storm 

which  overtook  them  they  threw  overboard,  with  the  assistance 

and  advice  of  the  mate,  the  guns,  two  anchors,  two  cables,  and 

other  stores  from  the  middle  deck ;  and  at  a  subsequent  part 

of  their  course,  the  mate  with  some  help  rose  on  the  captors, 

and  mastered  them,  and  carried  the  vessel  into  Gibraltar.    In 

an  action  for  contribution  the  proprietors  of  the  cargo  resisted, 

on  the    ground  of  the   sacrifice   having    been  injudiciously 
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selected ;  but  Mansfield,  C.  J.,  pronouncing  the  judgment  of 
the  Court  in  favour  of  the  plaintiffs,  said,  "  Whatever  the  law 
might  be  in  a  case  where  there  was  any  evidence  that  the 
goods  were  grossly  and  ignorantly  thrown  over,  that  is  not  this 
case ;  for  looking  at  the  testimony  of  the  mate,  I  see  that  his 
expressions  were,  *  We  met  with  bad  weather,  and  were  obliged 
to  throw  these  articles  overboard.  It  was  necessary  to  do  it. 
I  should  not  have  thrown  the  stores  overboard,  if  I  could  have 
got  at  the  cargo.  It  was  necessary  to  the  preservation  of  our 
lives.'  So  it  seems  that  the  French  had  so  much  better  an 
opinion  of  the  judgment  of  the  mate  than  of  their  own,  that 
they  consulted  him,  and  entrusted  him  with  the  navigation, 
and  the  stores  seem  to  have  been  thrown  over  by  his  own 
individual  direction."  * 
A  oool  Judgment  To  form  a  correct  judgment  of  impending  danger  with  a 
the  Danger.         ^^^  ^  caution  against  premature  measures,  and  to  gauge  the 

extent  of  it  in  order  to  a  proper  frugality  in  the  means  of 
escape,  is  that  twofold  duty  which  our  law  expects  every 
master  to  have  exercised  in  the  actual  circumstances  of  a 
general  average  loss.  In  other  countries  there  has  been  an 
effort,  not  unnatural  perhaps  in  legislating  for  southern  tem- 
peraments, to  lay  impediments  in  the  way  of  precipitate  action. 
The  poet  painted  from  nature,  as  he  saw  it  in  his  countrymen, 
when  he  turned  from  the  rage  of  the  sea  in  the  fuiy  of  the 
storm,  to  describe  the  phrenzy  of  the  merchants  on  board  : — 

"  Fundite  qu83  mea  sunt,  dicebat,  cuncta,  CatuUus, 
PreBcipitare  volens,  etiam  pulcherrina  : " — ^ 

and  legislators  may  be  excused  for  distrusting  the  coolness  and 
caution  of  the  master  in  circumstances  under  which  even 
interest  and  avarice  are  beside  themselves. 

Many  of  the  foreign  ordinances '  have  accordingly  prescribed 
various  forms  to  be  adopted  with  respect  to  jettison  ;  some  of 
them  have  even  named  the  persons  to  be  consulted  before  it 

»  Price  V.  Noble,  4  Taunt.  123.  art.  22,  23,  and  41—1   Pardess.  475, 

2  Juvenal.  Sat.  xii.  37,  38.  476,  490 ;  French  Ord.  liv.  3,  tit.  8  ; 

s  Consolato,  c.  239—2  Pardess.  323,  Du  Jet,  art.  1,  2,  3,  and  4 — 4  Parde8.s. 

325 ;  Assises   of  Jerusalem,    c.    40 —  381,  382  ;  Valin  in  loc.  Co.  de  Com. 

1  Pardess.  275  ;  Laws  of  Oleron,  art.  8  art.  410,  411,  412. 

and  9—1  Pardess.  828, 329 ;  Ord.  Wiahy, 


CHAP.  XIV.]         GENERAL  AVEBAGE   CONTRIBUTION.  570 

takes  place,  and  have  set  down  the  phrases  of  consultation, 
and  specified  the  sort  of  goods  that  shall  be  first  thrown ;  and 
some  authors  have  amused  themselves  by  dividing  the  act  itself 
into  the  several  species  of  regular  and  irregular,  formal  and  in- 
formal jettison.^  The  fact  shows,  however,  that  regulations  pre- 
scribed by  persons  at  ease  in  the  library,  or  the  senate-house, 
are  seldom  followed  at  the  moment  when  life,  or  liberty,  is  in 
jeopardy.  Previous  deliberation,  if  there  be  time  to  deliberate, 
and  a  due  choice  of  the  heaviest  and  most  cumbersome  articles, 
may  by  our  law  be  admitted  as  proofs  of  the  necessity  and 
propriety  of  the  act :  but  they  are  not  the  only^  and  therefore 
ought  not  be  deemed  the  essential  proofs.*  Indeed  in  this  case, 
as  in  many  others,  too  close  a  compliance  with  forms  at  a 
period  of  supposed  danger  has  very  justly  excited,  even  in 
foreign  courts,  a  suspicion  of  fraud;'  and  provided  the  jettison 
have  been  the  effect  of  danger  and  the  cause  of  safety,  all 
writers  agree  that  contribution  ought  to  be  made.  In  all  cases, 
however,  and  in  all  countries,  it  is  justly  required  of  the 
master  that  he  draw  up  an  account  of  the  jettison,  and  verify 
the  same  by  the  oath  of  himself  and  of  some  of  his  crew,  as 
soon  as  possible  after  his  arrival  at  any  port,  that  there  may 
be  no  opportunity  to  purloin  goods  from  the  ship,  and  then 
pretend  they  were  cast  over  in  the  danger. 

This  being  the  loss  sustained,  we  have  now  to  consider  obhbbal  Avi- 
on whom  the  contribution  is  to  be  levied.    For  this  is  the  nov. 
equity  of  the  Bhodian  law,  ut  omnium  contributione  sarciatur,  ^  ^^^^^ 
quod  pro  omnibus  datum  est.     Qusesita  deinde  sunt  hsec,  an 
omnes  jacturam  prsestare  oporteat  ?    Placuit,  omnes,  quorum 
interfuisset  jacturam  fieri,  conferre  oportere,  quia  id  tributmn 
ob  servatas  res  deberent.'* 

The  first  rule,  now  in  force,  on  this  subject  is  the  same  as  Whaterer  is  be- 
the  rule  of  the  civil  law  just  quoted,  that  of  all  the  property  in  J^^  ~'^*"' 

'  See  1  Emerigon,  591.  strata  in  the  Consulate  of  the  Sea  at 

'  See  the  aigament  and  judgment  in  Genoa,  and  conversant  with  this  sub- 

Birkley  and  Others  v.  Presgrave,  1  East  ject,  he  had  known  only  four  instances                           , 

Rep.  220.  of  regnlar  jettison,  all  of  wjiich  were 

3  lEmerigon,  591,  cites  an  observation  snspected  of  fraud,  because  the  fonn» 

of   Taiga,  who  says,  that  during  the  had  been  too  well  observed. 

sixty  years  that  he  had  been  a  inn^-  *  Dig.  14.  2.  fr.  1  &  2,  2. 
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proTided  it  be 
Merchandise. 


Provisioiui. 


the  expedition  and  ultimately  saved,  including  freight,  that  only 
contributes  to  the  loss  which  encountered  the  risk  and  shared 
in  the  benefit.  Ex  hypothesi,  this  includes  also  the  goods  that 
were  thrown  overboard  and  their  freight ;  for  by  the  contri- 
bution these  are  restored  to  the  proprietor  and  the  shipowner 
respectively,  and  contribute  their  proportion  of  the  sacrifice. 
Those  things  are  excluded,  by  the  terms  of  the  rule,  which  were 
either  shipped  after  the  risk  was  past  or  had  been  discharged, 
no  matter  for  what  purpose,  before  it  arose. 

The  second  rule  applicable  to  the  subject,  is  merely  a 
further  modification  of  the  first,  and  limits  the  levy  in  respect 
of  things  carried  on  board  to  all  merchandise  conveyed  in  the 
ship  for  the  purposes  of  traffic,  whether  belonging  to  merchants 
or  passengers,  to  the  owner  or  the  master,  of  whatever  kind, 
and  however  small  be  their  weight'  in  comparison  of  their 
value.*  For  the  contribution  is  made  not  on  account  of  incum- 
brance to  the  ship,  but  of  safety  obtained.  Therefore  in  this 
country  bullion  and  jewels  contribute  according  to  their  fiill 
value.*  But  here  our  law  introduces  an  exception,  of  the  apparel 
of  the  passengers,  including  their  personal  jewellery  and  baggage, 
articles  that  do  not  contribute;*  agreeing  in  this  with  the  French 
law,  according  to  Emerigon  and  Valin,*  in  the  absence,  indeed, 
of  any  express  provision  to  that  effect ;  but  differing  directly 
from  the  civil  law  in  one  of  its  express  rules.  Ibidem  agitatum 
est,  an  etiam  vestimentorum  cuj  usque  et  annulorum  sestima- 
tionem  fieri  oporteat  ?  Et  omnium  visum  est,  nisi  si  qua 
consumendi  causa  imposita  forent;  quo  in  numero  essent 
cibaria.* 

Modern  laws  generally  agree  with  that  part  of  the  civil  law 
just  cited  which  exempts  provisions  from  liability  to  contribute, 
and  place  warlike   stores  also  in  the  same  category.'     Mr. 


1  Dig.  14.  2.  2,  2  ;  1  Mageiis,  p.  62, 
63  ;  1  Emerigon,  622,  623. 

-  Lord  Karnes  admits  this  rule,  bat 
controyerts  its  propriety,  and  contends 
that  the  contribution  should  be  accord- 
ing to  weight  and  not  value.  Principles 
of  Equity,  page  116.  I  cannot  think 
his  arguments  satisfactory. — Abbott 

>  1  Magens,  p.  62,  63. 

*  1  Magens,  62,  63 ;  Abbot,  4  ed.  369. 


*  1  Emerigon,  623  ;  2  Valin,  187. 

"  Dig.  14. 2. 2, 2  ;  The  Lawsof  Oleron, 
art.  35 — 1  Pardess.  846,  professedly 
follow  the  Justinian  rule ;  and  Le 
Guidon,  c.  5,  art.  26—2  Pardess.  893, 
is  to  the  same  effect. 

7  Per  Park,  J.,  Brown  v.  Stapyleton, 
4  Bing.  119,  122 ;  1  Emerigon,  624 ; 
2  Amould,  Ins.  936. 


CHAP.  XIV.]  GENERAL  AVERAGE   ADJUSTMENT.  581 

Phillips,  however,  thinks  there  is  reason  for  modifying  the 
general  doctrine,  and  concludes  that "  provisions  supplied  by  the 
shipper  of  passengers  or  animals,  and  consumed  on  the  voyage, 
where  the  passengers  or  animals  arrive  at  the  port  of  adjust- 
ment, contribute  to  general  average,  except  those  for  animals 
going  to  market.'**  It  is  a  little  remarkable  that  the  distinction 
on  which  Mr.  Phillips  founds  this  modification  of  the  general 
rule,  is  the  ground  expressly  taken  in  the  civil  law  for  rejecting 
it.  After  stating  that  all  articles  are  exempted  from  contribution, 
si  consumendi  causa  imposita  forent;  it  proceeds — ''quo  in 
nnmero  essent  cibaria  eo  magis  quod,  si  quando  ea  defecerint 
in  navigatione,  quod  quisque  haberet  in  commune  conferret.* 

Mr.  Phillips  thinks  that  bank-notes  ought  not  to  contribute,  Bank-Notes. 
as  being  the  mere  evidence  of  property,  and  Mr.  Amould,  in 
adopting  Weskett's  opinion  to  the  contrary,  states  as  a  reason 
for  it,  that  they  are  saved  by  the  sacrifice  from  becoming 
valueless.'  If  this  be  the  only  reason  for  it,  Mr.  Arnould's  con- 
clusion is  unsupported,  because  the  owner  is  not  deprived  of 
his  remedy  for  the  money  by  the  loss  of  the  bill  of  exchange 
or  promissory  note.^ 

Deck-cargo  always  contributes,  although  it  may  not  always,  Deck-Lading, 
or,  indeed,  very  seldom,  be  the  object  of  a  general  average 
contribution.* 

The  ship  contributes  to  redeem  the  loss,  and  so  much  also  Freight  and 
of  the  freight  contributes  as  is  directly  benefited  by  the  sacri-      ^^' 
fice,  including  the  freight  of  such  goods,  as  have  become  the 
subject  of  a  general  average  loss.' 

The  adjustment  of  the  loss  proceeds  on  the  principle  of  ▲j>ju8T]un  oi 
distributing  the  burden  among  the  contributors  in  the  propor- 
tions of  their  several  interests,  benefited  by  the  sacrifice  and 
Bufviving  the  voyage.  He  whose  property  was  sacrificed  IncaeeofSacn 
abates  from  the  payment  in  like  proportion.  No  one  is  thereby 
better  or  worse  than  another  of  all  those  who  had  embarked 
their  property,  ship  or  merchandise,  in  the  expedition.     This 

^  2  Phillips,  Ins.  153,  no.  1399.  *  2  Amould,  936 ;  1  Emerigon,  648  ; 

«  Dig.  14.  2.  2,  2.  anU, 

'  2  Amonld,  Ins.  936.  *  Laws  of  Oleron,  art.  8,  28,  81— 

«  Chitty  on  Bills  of  Exchange,  178.  1  Fardess.  328,  389,  844. 
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In  case  of  Bz- 
peDditnre,  a& 
extra. 


Bstimfttion  of 
Yftlue  for  the 
amount  of  Lom. 


Incase  the 
goods  jettisoned 
are  reoorered. 


is  the  rule  when  the  property  sacrificed  had  formed  part  of  the 
adventure  benefited. 

But  if  the  property,  whether  money  or  materials,  supplied  as 
a  remedy  in  distress,  never  was  of  the  expedition  which  is 
benefited,  repayment  of  it  must  be  without  abatement  and 
irrespective  of  any  contingency.  Abatement  is  made  in  consi- 
deration of  benefit ;  but  here  is  no  benefit,  because  there  is  no 
danger ;  the  supply  being  ab  extra^  whilst  the  benefit  like  the 
danger  is  confined  to  the  expedition.  And  if  it  was  subject  to 
no  risk  when  supplied,  the  law  presumes  that  it  became  an 
absolute  debt  when  accepted.  Payment,  therefore,  must  be 
made  in  full  by  all  who  benefited  by  the  expenditure,  and  in 
the  proportions  of  their  several  interests  in  the  expedition  at  the 
time,  be  the  ultimate  result  as  to  each  interest  or  the  whole 
adventure  what  it  may. 

The  estimation  of  value,  for  the  purpose  of  arriving  at  the 
general  average  loss,  takes  goods  thrown  overboard  at  their 
market  price  in  the  port  of  destination  if  the  ship  arrives 
there,  or  in  any  intermediate  port  where  the  voyage  through 
necessity  ends ;  subject,  however,  to  the  deduction  of  freight, 
duty,  and  landing  expenses;  a  deduction,  also,  for  damage, 
proportionate  to  any  which  may  have  happened  to  the  whole 
cargo,  and  from  which  these  goods  could  not  have  been 
exempt;  and  a  further  deduction  for  any  damage  usually 
happening  to  such  goods  by  leakage  or  breakage.  But  if  the 
vessel  is  obliged  to  put  back  into  the  port  ,x>f  departure,  their 
value  is  the  prime  cost,  including  shipping  charges  and 
premiums  of  insurance.* 

These  goods  were  valued  under  the  civil  law  at  their  prime 
cost  only ;'  and  that  was  formerly  the  rule  in  this  and  other 
countries,  when  the  jettison  occurred  before  half  the  voyage 
was  performed,  notwithstanding  the  vessel  afterwards  reached 
the  port  of  destination.* 

Goods  that  are  jettisoned  are  not  by  intention  derelict.  Bes 
autem  jacta  domini  manet,  nee  fit  apprehendentis  quia  pro 
derelicto  non  habetur.^    If  they  are  afterwards  found,  therefore, 


1  2  Amotild,  946,  947. 
'  Dig.  14.  2.  2,  4. 

3  Malyne,  118;  MoUoy,  bk.  2,  c.  d, 
I  6 ;  Wellwood,  21 ;  1  Emerigon,  687, 


referring  to  many  authorities  ;  Vinnias 
in  Peckium,  220 ;  Abbott,  4th  ed.  870. 
*  Dig.  14*  2.  2,  8* 
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there  is  an  abatement  from  the  contribution  to  the  extent  of 
their  value,  less  the  salvage ;  and  if  the  money  is  already  paid, 
it  may  be  recovered  back  to  the  amount  of  the  surplus. 

It  is  said,  that  goods  which  have  been  sold  at  an  intermediate  Estimation  of 
port  for  a  superior  price  make  a  general  average  loss  to  that  the  Toyage. 
amount;^  but  this  opinion  has  been  questioned.*  It  is  founded 
on  an  English  decision,  which  determines  nothing  as  to  the 
law,  and  does  not  proceed  upon  general  mercantile  practice ; 
but  merely  refuses  to  disturb  an  award  upon  a  doubtful 
objection,  which  might  have  been  taken  before  the  arbitrator, 
and  was  not.'  Estimating  the  goods  sacrificed  on  such  advan- 
tageous terms,  gives  the  loser  a  gain;  and  estimating  the 
remainder  of  his  goods,  which  were  saved,  on  the  same  terms, 
would  probably  inflict  on  him  a  loss ;  but  the  equity  of  the 
rule  forbids  any  advantage  or  loss  which  is  not  common  to  all. 
Detrimenti,  non  lucri  fit  prsestatio.'*  If  the  price  is  greater, 
it  should  be  an  advantage  in  common ;  as  the  sacrifice,  how- 
ever serious,  must  have  been  the  burden  of  all. 

In  case  of  damage  to  the  ship  or  her  apparel  forming  a  Valae  of  repairs. 
general  average  loss,  the  expense  of  the  repairs,  if  they  are 
already  done,  is  taken  as  the  amount  of  the  loss,  subject  to  a 
deduction  of  one  third  from  the  price  of  the  new  work ;  if  the 
repairs  have  not  been  done,  the  damage  must  be  estimated, 
having  regard  to  the  state  the  ship  was  in  before,  and  not 
the  condition  into  which  it  will  be  put  by  new  work  and 
materials. 

As  to  contributory  value,  the  rule  is,  that  property  saved  Contributory 
contributes  on  the  nett  value  thereof  at  one  or  other  of  two 
different  periods,  according  as  the  object  of  contribution  is  an 
expenditure  of  money  or  materials  that  never  formed  part  of  Distinction 

governed  by  tne 

the  expedition,  or  a  sacrifice  of  property  embarked  upon  the  object 
same  fortune  as  that  which  contributes. 

For  the  purposes  of  the  latter,  the  value  of  the  goods  is  their 
market  price  at  the  port  of  adjustment  less  the  freight,  duty 
and  expenses  of  landing,  and  if  that  be  the  port  of  loading,  it 
will  be  "  their  cost  on  board  without  insurance,"  that  is  the 

>  2  Amould,  948 ;  2  Phillips,  129, 130.         '  Richardson  v.  Nourse,  8  B.  ft  Aid. 
-  Benecke,  274.  287. 

<  Dig.  14.  2.  2,  4. 
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amount  of  the  tradesmen's  bills  and  shipping  charges^  less  any 
damage  which  the  goods  have  suffered  since  their  shipment 
And  the  goods  jettisoned  will  be  valued  on  the  same  estimate, 
and  subject  to  any  deductions  applicable  to  them,  including 
damage  from  which  they  could  not  have  been  exempt,  had  they 
remained  on  board,  but  exclusive  of  all  damage  sustained  by 
them  in  consequence  of  their  being  cast  away.* 

For  a  contribution,  however,  towards  expenditure,  the  goods 
are  liable  on  their  value  as  they  existed  at  the  time  of  the  risk, 
exclusive  of  any  subsequent  damage,  subject  to  the  deductions 
already  specified,  and  notwithstanding  their  ultimate  loss. 

Freight.  Freight  contributes  on  all  that  was  subject  to  the  risk  when 

relief  became  necessary,  excludiug  therefore  freight  of  goods 
previously  discharged,  and  also  freight  paid  in  advance  and  not 
liable  to  be  recovered  back.  If  freight  is  paid  pro  rata  itinera, 
that  is  the  amount  liable  to  contribution,  subject,  however,  in 
this  and  all  other  cases,  to  deductions  for  the  wages  of  the 
master  and  crew,  being  the  expense  of  earning  it.'  But  only 
such  freight  is  liable  as  is  earned  on  the  same  voyage  in  which 
the  risk  accrued  and  the  necessity  for  relief.  It  has  been  held, 
however,  under  a  charter-party  for  a  voyage  out  and  home,  where 
the  return  freight  was  not  to  be  payable  unless  the  vessel  should 
arrive  at  her  port  of  departure,  that  the  return  freight  was  liable 
to  contribute  to  a  general  average  loss  on  the  outward  voyage.^ 
Much  doubt  is  expressed  as  to  the  equity  and  justice  of  this 
decision.  The  homeward  freight  is  always  in  a  sense  at  risk 
on  the  outward  voyage,  and  to  that  degree  involved  in  its 
prosperous  termination.  But  the  rule  of  general  average 
proceeds  upon  the  fact  of  actual  earnings  being  in  actual  risk, 
and  the  general  rule  of  law  is  to  consider  possibilities  as  too 
remote  to  enter  into  the  calculation  of  damage;  in  view  of 
either,  therefore,  it  is  difficult  to  sustain  this  decision. 

Ship.  The  value  of  the  ship  liable  to  contribute  is  the  actual  worth 

of  her  at  the  time  of  the  risk,  when  expenditure  is  the  object  of 
contribution ;  but  it  is  the  actaal  worth  of  her  when  she  arrives, 
if  the  contribution  be  for  a  loss  by  the  sacrifice  of  property  in 

^  Stevens   on  Average,    47,    48  ;   2        '2  Amould,  Ins.  956. 
Amonld,  957.  *  Williams  v.  The  London  Assur.  Co., 

3  n<d,  1  M.  &  Sel.  818. 
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the  expedition.  This  worth  is  ascertained,  according  to 
Mr.  Stevens/  for  the  former  purpose,  by  deducting,  from  the 
value  of  the  ship  when  she  sailed,  the  provisions  and  stores 
expended,  the  wear  and  tear  of  the  voyage,  and  any  partial 
loss  incurred,  in  all  the  three  items,  up  to  the  time  when  the 
risk  arose.  For  the  purpose  of  meeting  a  sacrifice  of  property 
embarked  in  the  expedition,  these  items  must  be  taken  for  the 
whole  of  the  voyage,  and  deducted  from  her  value  at  departing. 

Supposinfi^  therefore  a  general  average  comes  to  be  settied  ^  osmral  av«- 

,  ,  ,  ,  RAQH  STATE- 

tipon  the  ship's  arrival  at  the  port  of  destination,  according  to  mbst. 
the  principles  before  advanced,  it  will  be  necessary  in  the  first 
place  to  take  an  account  of  the  several  losses,  which  are  to  be 
made  good  by  contribution :  in  the  second  place,  an  account 
of  the  value  of  all  the  articles  that  are  to  contribute ;  and  then 
strike  the  proportion  between  the  gross  amounts  in  order  to 
obtain  the  particular  result, — the  sum  of  the  contributing  values 
being  to  the  sum  of  the  losses,  as  the  value  of  each  adventurer's 
interest  is  to  his  share  of  the  common  burden.  The  following 
example,  given  by  Mr.  Abbott,*  illustrates  the  principles  dis- 
cussed, aiid  exhibits  their  application  to  the  facts  of  a  case. 
Let  it  be  supposed  that  it  became  necessary  in  the  Downs,  to 
cut  the  cable  of  a  ship  destined  for  Hull ;  that  the  ship  after- 
wards struck  upon  the  Goodwin  Sands,  which  compelled  the 
^  master  to  cut  away  his  mast,  and  cast  overboard  part  of  the  cargo, 
in  which  operation  another  part  was  injured;  and  that  the 
ship,  being  cleared  from  the  sands,  was  forced  to  take  refuge  in 
Bamsgate  harbour  to  avoid  the  further  effects  of  the  storm. : — 


Amount  of  Losses. 

Goods  of  A.  cast  overboard . 

Damage  of  the  goods  of  6.  by 
the  jettison 

Freight  of  the  goods  cast  over- 
board   

Carried  fonv^'ard 


£ 
500 

200 
100 

.  800 


Value  op  Articles  to  Conteibute. 

£ 
Goods  of  A.  cast  overboard 
Sound  value  of  goods  of  B.  de- 
ducting freight  and  charges 
Goods  of  C. 


500 
1,000 


.       500 
OfD 2,000 


Carried  foi'ward 


4,000 


^  Stevens,  58  ;  2  Amould,  952. 
3  Abbott,    4th    ed.    872.     The    de- 
ductions  from    ship  and    freight   re- 


spectively differ  from  Mr.  AbbotVs 
account ;  in  aU  other  respects  it  is  the 
same. 
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Amount  of  Losses.— ccm^muetf. 

£ 
Brought  forwai-d   .     .     SOO 

Price  of  a  new  cable,  anchor,  \ 
and  mast    .  .     800  [     200 

Deduct  one  third        .     .     100  ) 

Expense  of  bringing  the  ship  off 
the  sands     .... 

Pilotage  and  port  duties  going 
into  the  harbour  and  out,  and 
commission  to  the  agent,  who 
made  the  disbursements  .     . 

Expenses  there 

Adjusting  this  average    . 

Postage       .... 


50 

100 

25 
4 
] 


Valuk  of  Akticles,  &c. — continued. 

£ 
Brought  forward  .     .   4,000 

Goods  of  E 5,000 

Value  of  the  ship,  dedncting' 

provisions  and  stores,  wearj 

and  tear  of  the  voyage,  and  I 

previous  partial  losses    . 

Clear  freight,  deducting  wages 


2,000 


800 


Total  of  contributory  values,  11,800 


Total  of  losses,  1,180  j 

Then  £11,800  :  £1,180  :  :  £100  :  £10  : 

That  is,  each  person  will  lose  10  per  cent,  upon  the  value  of 
his  interest  in  the  cargo,  ship,  or  freight. 


£ 

Therefore  A.  losub 

.       50 

B. 

.     100 

\j,        . 

.       50 

D. 

.     200 

£. 

.     500 

The  owners  . 

.     280 

TotAl 

£1,180,  which  is  the  exact  amount  of 

the  losses. 

Upon  this  calculation  the  owners  are  to  lose  2801.,  but  they 
are  to  receive  from  the  contribution  880Z.  to  make  good  their 
disbursements,  and  100Z«  more  for  the  freight  of  the  goods 
thrown  overboard,  or  480Z.  minus  280Z. 

£ 
They  therefore  are  actually  to  receive      .        .        .      200 

A.  is  to  contribute  £50,  but  has  lost  £500 ;  there- 

fore A.  is  to  receive  •        .         .        .         .       450 

B.  is  to  contribute  £100,  but  has  lost  £200 ;  there- 

fore R  is  to  receive 100 


Total  to  be  actually  received 


£750 


r- 
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£ 
On  the  other  hand  C.  D,  and  K  have  lost  nothing  \  C.       50 


And  are  to  pay  as  before,  viz., 


D.  200 

E.  500 


Total  to  be  actually  paid       .  .    £750 

which  is  exactly  equal  to  the  total  to  be  actually  received,  and 
must  be  paid  by  and  to  each  person  in  rateable  proportion  to 
be  ascertained  by  another  calculation,  with  which  it  is  unneces- 
sary to  trouble  the  reader. 


Such  is  an  instance  of  average  adjustment  in  accordance  toiutzoK  ad- 
with  the  principles  of  the  law  of  this  country.  But  the  laws  ooholueiyb. 
of  other  countries  differ  from  some  of  these  principles,  and 
also  vary  from  one  another,  chiefly  in  respect  of  what  shall  be 
deemed  to  be  a  general  average  loss.  Notwithstanding  this 
variance,  however,  among  the  laws  of  different  countries,  it  is 
agreed  by  all  of  them,  that  the  port  of  discharge  shall  be  the 
place  where  the  general  average  is  adjusted.  The  shipper  of 
goods,  tacitly,  if  not  expressly,  assents  to  general  average,  as  a 
known  maritime  usage,  which  may,  according  to  the  events  of 
the  voyage,  be  either  •  beneficial  or  disadvantageous  to  him. 
And  by  assenting  to  general  average,  he  must  be  understood 
to  assent  also  to  its  adjustment,  and  to  its  adjustment  at  the 
usual  and  proper  place  ;  and  to  all  this,  it  seems  to  us,  to  be 
only  an  obvious  consequence  to  add,  that  he  must  be  under- 
stood to  consent  also  to  its  adjustment  according  to  the  usage 
and  law  of  the  place  at  which  the  adjustment  is  to  be  made.^ 

By  the  civil  law  the  master  of  the  ship  was  required  to  have  "»»  «>»  <»*' 

SBIBVTIOV. 

the  contribution  settled,  and  to  receive  and  pay  over  the  sums 
to  be  contributed  to  the  losers,  being  himself  empowered  to 
sue  and  liable  to  be  sued  for  them,  with  a  right  to  detain  the 
goods  for  the  sums  to  be  contributed  by  their  owners.* 

The  laws  of   most  maritime  countries,  however  they  may 

*  Per   Abbott,    C.  J.,   Simonds   v.  ject  iu  re8X>ect  of  an  adjuBtment  made 

White,  2  B.  &  Cr.   804,  818,  holding  at  St.  Petersburgh,  the  proper  place  by 

the  law  of  Russia,  though  differing  from  law  for  its  being  made, 
that  of  Enghmd  as  to  general  average         '  Big.  14.  2.  2.  See  WeUwood,  tit.  21. 
losses,  to  be  binding  on  an  English  sub- 
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differ  as  to  what  shall  be  deemed  a  general  average  loss, 
are  agreed  that  for  the  contribution  the  master  shall  have  this 
power  of  detaining  the  goods.^  The  liability  for  this  contri- 
bution  arises  upon  a  contract  impKed  by  ilie  maritime  law  in 
every  bailment  of  goods  on  board  ship  for  the  purpose  of  being 
carried.*  It  may  be  recovered  in  this  country  by  a  suit  in 
equity,'  or  by  an  action  at  law/  instituted  by  each  individual 
entitled  to  receive  against  each  party  liable  to  pay  for  the 
amount  of  his  share.  But  the  consignee  named  in  a  bill  of 
lading,  not  being  the  owner  of  the  goods,  is  not  liable,  not- 
withstanding he  receives  the  goods,  unless  this  payment  is 
expressly  stipulated  in  the  bill  of  lading  as  a  condition  of  his 
receiving  them.*  There  is  no  jurisdiction  in  the  Admiralty 
Court  in  respect  of  questions  of  general  average.'  The  master's 
lien  on  the  goods  for  the  amount  of  this  contiibution  is  at 
common  law,  and  he  may  detain  them  till  it  is  paid.' 

In  the  case  of  a  general  ship,  where  the  consignees  are 
numerous,  the  more  usual  course  is  for  the  master,  before  he 
delivers  the  goods,  to  take  a  bond  from  the  different  merchants 
for  payment  of  their  proportions  of  the  average  when  the  same 
shall  be  adjusted. 

1  French  Ord.  liv.  3,  t.  8,  art.  21—  »  Shepliei-dv.  Wright,  Show.  P.  C.18. 

i  Pardess.  384 ;  Co.  de  Com.  art.  428  ;  *  Birkley  v.  Presgrave,  1  East,  220. 

Cleirac,  85  ;  Consolato,  c.  53—2  Par-  *  Scaife  v.  Tohin,  3  B.  &  Ad.  528. 

dess.  102 ;  the  Russian  law — Simonds  '  The  Constancia,  4  Notes  of  C.  677 

V.  White,  2  B.  &  Cr.  804.  The  North  Star,  29  L.  J.  (Ad.)  78. 

^  Per   Abbott,    C.   J.,   Simonds  v,  '  Per  Lord  Teuterden,  Scaife  r.Tobin, 

White,  2  B.  &  Cr.  804,  813.  3  B.  &  Ad.  523. 
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The  Board  of  Trade  is>  by  statute,  the  department  to  under- 
take the  general  superintendence  of  matters  relating  to  mer- 
chant ships  and  seamen,  and  is  authorised  to  carry  into 
execution  the  provisions  of  the  Merchant  Shipping  Act,  and  of 
aU  other  Acts  relating  to  merchant  ships  and  seamen  in  force 
for  th  e  time  being,  other  than  such  Acts  as  relate  to  the 
revenue.*  Documents  purporting  to  be  issued  by  it  under 
signature  or  seal  are  receivable  in  evidence  without  proof.* 
Forms  sanctioned  by  it  are  of  authority,  and  the  same,  when 
required,  are  indispensable  in  evidence  on  the  part  of  ship* 
owners  or  masters.* 

All  consular  officers,  and  all  officers  of  customs  abroad,  all 
local  marine  boards  and  shipping  masters,  are  to  make  and 
send  such  reports  and  returns,  and  produce  such  documents 
from  their  custody  respecting  British  shipping  and  seamen  as 
the  Board  may  require.*    Every  officer  of  the  Board,  every 
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KZIOUTITl  AU- 
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ments. 
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>  17  &  18  Vict.  c.  104,  §  6. 

«  Ibid,  i  7. 

»  Ibid,  §  8,  10 ;  18  &  19  Vict.  c.  91, 


§11. 
M7  &  18  Vict.  c.  104,  §  12. 
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commissioned  officer  on  fall  pay  in  Her  Majesiy's  ships,  the 
Begistrar-General  of  seamen  and  his  assistant,  every  chief 
officer  of  customs  in  any  place  in  Her  Majesty's  dominions, 
and  every  shipping-master,  is  armed  with  authority  to  inves- 
tigate and  call  for  documents,  and  summon  hefore  him  certain 
persons  under  penalty  for  refusal  in  any  case  in  which  he  has 
reason  to  suspect  that  the  British  shipping  laws  are  being 
evaded.*  The  Board  may  appoint  special  inspectors,  furnished 
with  all  necessary  powers,  to  inquire  into  the  nature  and  causes 
of  any  accident  or  damage  sustained  by  shipping,  and  to 
ascertain  whether  the  provisions  of  the  Merchant  Shipping 
Act,  or  regulations  made  in  virtue  of  it,  have  been  complied 
with,  and  whether  the  hull  and  machinery  of  any  steamship  are 
sufficient  and  in  good  condition.' 

The  Board  nominates  four  members  of  every  Local  Marine 
Board,  retains  a  general  supervision  of  the  business,  expenses 
and  duties  of  these  local  authorities,  with  power  to  rectify, 
annul,  or  alter,  their  appointments  or  arrangements,  and  to 
assume  their  duties  into  its  own  hands  when  these  are  left 
unperformed,  or  appoint  others  to  discharge  them.* 

Shipping  masters  are  appointed  under  its  sanction,  and 
discharge  their  duties  subject  to  its  control.'*  Candidates  for 
certificates  of  mates  and  masters  are  examined  by  its  authority, 
and  may,  although  reported  competent,  be  required  by  it  to 
submit  to  a  re-examination  before  persons  specially  nominated 
for  that  end,  the  Board  continuing  to  retain  complete  control 
of  all  certificates  granted,  with  power  for  sufficient  cause  to 
suspend  or  cancel  them  at  any  time  afterwards.* 

All  seamen  engaged  in  British  vessels  in  the  home  or  foreign 
trade,  are,  by  a  system  of  returns,  placed  on  the  general  register 
of  British  seamen.  This  begins  with  the  apprenticing  of  the 
boy  to  the  service;  it  is  repeated  every  six  months  in  the 
home  trade ;  it  is  renewed  at  the  beginning  and  end  of  every 
voyage  to  foreign  parts ;  and  from  every  port  abroad  where  the 
ship  merely  touches,  the  sailor's  complaint  and  the  account  of 
his  condition  may  reach  the  central  department  in  London, 


>  17  &  18  Vict.  c.  104,  §  18. 
2  Ibid.  §  14,  15,  16,  326,   827,  328, 
432-438^ 


3  17  &  18  Vict.  c.  104,  §  110-121. 
^  Tbid.  §  128,  127,  129,  180,  12. 
"  Thid,  §  131-134,  241,  242. 
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whilst  he  himself  is  already  on  his  way  home,  under  the  protec- 
tion of  British  power,  to  seek  his  remedy  in  a  court  of  justice.* 
Provision  is  made  against  the  discharge  or  leaving  behind  of 
British  seamen  in  parts  abroad,  for  the  relief  of  the  sick  and 
destitute,  and  interment  of  the  dead  found  there ;  for  inquiry 
into  the  cause  of  deaths  on  board,  and  for  Hie  collection  and 
administration  of  the  deceased^s  effects.' 

Passenger  steamers,*  sailing  to,  from,  or  between  places  in  With  regard  to 
the  United  Kingdom,  are  surveyed  once  every  half  year,  and  steamers, 
oftener  if  the  Board  desire  it,  by  their  inspectors ;  and  cannot 
clear  out  at  any  British  custom-house  without  the  Board's  cer- 
tificate of  compliance  and  sufficiency;  which  certificate,  although 
expressed  to  be  available  for  a  time  certain,  is  yet  liable  to  be 
cancelled  at  any  time  by  the  Board,  for  sufficient  cause.^ 

Accidents  to  steamers,  occasioning  material  damage  to  the  Incaseof  Acci* 
vessel,  or  loss  of  life,  or  personal  injury,  are  to  be  reported  to  J^^ 
the  Board  by  the  master,  within  twenty-four  hours  thereof,  or 
as  soon  after  as  possible ;  and  apprehended  loss  of  steamers  is 
to  be  reported  to  the  Board  by  the  owner,  within  a  reasonable 
time  of  his  entertaining  such  apprehension.'  In  case  of  acci- 
dents, we  have  seen  that  the  Board  may  send  an  inspector  to 
investigate  the  causes  at  the  place  of  the  accident  or  the  port  of 
arrival,  with  full  powers  to  that  end,  and  imder  duty  of  reporting 
on  the  same  to  the  Board.* 

The  Board  may,  upon  appeal,'  revoke  or  alter  the  bye-laws  of  with  regard  to 
any  pilotage  authority ;  inspect  all  books  and  documents  in  their  f^^Author^w. 
possession ;  enforce  the  periodical  delivery  of  certain  returns ; 
may  grant  pilotage  certificates,  when  refused  by  the  local 
authorities,  or  revise  modifications  thereof,  or  terms  imposed 
on  the  candidates ;  and  may  withdraw  any  certificate  already 
granted,  when  sufficient  cause  exists.* 

The  Board  may,  upon  complaint,  inspect  lighthouses,  buoys,  With  regard  to 
and  beacons,  and  require  information  respecting  them,  from 
time  to  time,  from  the  general  lighthouse  authorities;  and 

J  17  &  18  Vict.  c.  104,  141-143,  145,  •»  Ibid.  §  304-821. 

158,    161,  162,  271-279,  205-213,  232,  *  IMd.  §  326,  327. 

260-266,  267-270.  «  Ibid,  §  14,  16,  482,  488-488. 

^  Ibid,  205-218,  269,  270,  194-204.  "  Who  may  appeal,  ibid.  §  836. 

»  What  are  such,  ibid.  §  808.  »  Thid.  836-344. 
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With  regard  to 
the  Mercantile 
ICarine  Fond. 


With,  regard  to 
Wreck. 


In  cases  of 
Damage  and  Loss 
of  Life  or  Per- 
sonal Injnry. 


without  the  sanction  of  the  Board  no  local  authority  may  he 
compelled  to  alter  or  discontinue  existing  lighthouses,  buoys, 
or  beacons,  or  provide  new  ones,  nor  any  increase  of  the  esta- 
blishment of  any  lighthouse  authority  be  made,  after  being  once 
fixed.' 

The  Mercantile  Marine  Fund  is  in  the  hands  of  the  Board, 
the  accounts  of  which  are  to  be  rendered  every  year  to  the 
Public  Audit  Commissioners,  and  laid  before  Parliament.' 

The  Board  has  the  general  superintendence  of  all  matters 
relating  to  wreck  throughout  the  United  Kingdom;  with  power 
to  reward  salvors  of  life  from  the  Mercantile  Marine  Fund ; 
and  to  receive  the  proceeds  of  all  unclaimed  wreck.* 

In  cases  of  loss  of  life,  or  personal  injury,  occasioned  by  any 
British  ship,  the  Board  of  Trade  may  institute  proceedings 
against  the  owners,  and,  upon  receipt  or  recovery  of  damages, 
may  distribute  the  same,  as  it  shall  think  fit,  among  the  claim- 
ants, subject  to  the  statutory  provisions  already  noticed  in 
respect  thereof/ 


JuEISDIOnOH  OF 
*HK  AdXIRALTT 
OOUBT. 

Generally. 


In  eanses  of 
Possession. 


In  the  course  of  the  preceding  pages,  there  has  been  frequent 
occasion  to  advert  to  the  jurisdiction  of  the  High  Court  of 
Admiralty.  We  have  been  obliged  to  discuss  the  leading 
principles  of  the  maritime  law  relating  to  bottomry,  maritime 
liens,  employment  of  the  ship  by  some  against  the  wiU  of 
other  of  the  part-owners,  wages,  pilotage,  towage,  salvage,  and 
damage  causes.  And  when  it  is  remembered  that  we  have 
invariably  considered  the  remedy  that  was  open  to  the  claimant 
under  each  particular,  it  will  be  seen  that  already  we  have  all 
but  completed  the  compass  of  that  jurisdiction.  The  advantage 
of  that  course  over  any  that  would  have  reserved  the  question 
of  legal  remedies  and  jurisdiction  for  separate  consideration,  is 
a  sufiicient  reason  for  not  repeating  here  what  is  elsewhere  stated 
in  connection  with  each  subject.  The  jurisdiction  of  that  Court 
over  causes  of  possession  still  remains  to  be  considered. 

The  right  of  possession,  broadly  considered,  is  immediately 


1  17  &  18  Vict.  c.  104,  §  393,  894, 
405-409,  420. 
'  Ibid,  §  417-42P. 


3  Ibid,  §  439,  459,  462,  475. 

*  IMd,  §  507,  512,  509,  610;  ardt,  p. 

11  r. 
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dependent  on  the  possession  of  title ;  indeed,  at  common  law, 
the  one  is  a  mode  of  trying  the  other;  and  how  any  jurisdiction 
could  determine  a  right  of  possession,  that  dare  not  entertain 
a  question  of  property,  woald  have  been  inconceivable  but  for 
the  existence  of  the  English  Court  of  Admiralty.  It  had  sur- 
rendered even  the  pretence  of  trying  questions  of  title,  although 
of  the  most  incidental  and  subordinate  character;  so  completely 
had  untiring  jealousy  and  incessant  prohibitions  effected  their 
object.*  AU,  therefore,  it  could  do,  was  to  transfer  possession 
to  a  majority  of  the  owners.*  The  claim  of  a  moiety  would 
have  placed  the  court  between  balanced  numbers,  with  a  total 
incapacity  to  decide  between  them ;  but  it  declined  invariably 
such  a  humiliating  position.'  A  minority  could  obtain  no  more 
than  the  protection  of  bail,  or  a  bond  for  return  of  the  ship 
without  loss  to  the  dissentients.^  A  moiety  could  have  had  as 
much.* 

If  the  question  of  property  had  been  determined  elsewhere, 
it  would  give  effect  to  the  judgment,*  even  of  a  foreign  court 
when  pronounced  in  respect  of  a  ship  of  the  same  country.'  It 
would  transfer  possession  from  the  hands  of  a  captor  to  the 
original  owners,  notwithstanding  the  doubtful  rights  of  a  pur- 
chaser, under  sale  by  the  master,  referring  his  claim  to  another 
tribunal.'  But  the  possession,  even  of  such  a  purchaser,  it 
would  refuse  to  disturb  in  favour  of  the  original  owners  ;'  and 
the  determination  of  questions  of  ownership  between  foreigners, 
involving  the  municipal  laws  of  other  countries,  it  always 
declined.** 

"  Where  the  possession,"  says  Lord  Stowell,  "  is  gained  by 
force  and  violence,  or  by  a  fraud,  manifest  upon  the  very  face 


'  See  the  jadgment  of  Lord  Stowell 
in  The  Warrior,  Peache,  2  Dods.  Ad.  288. 

*  Per  Loid  StoweU,  The  Pitt,  Crosse, 
1  Hagg.  Ad.  240  ;  per  Dr.  Luahington, 
The  Elizabeth  and  Jane,  Miller,  1  W. 
Rob.  Ad.  278.  The  VaUant,  Griffiths, 
1  id,  67. 

3  The  Elizabeth  ft  Jane,  Miller,  1 W. 
Rob.  Ad.  278 ;  The  Egyptienne,  Park- 
man,  1  Hagg.  Ad.  846  n. 

^  The  Apollo,  Tennant,  1  Hagg.  Ad. 
806,  Sll. 


«  The  Elisabeth  &  Jane,  Millar,  1  W. 
Rob.  Ad.  278. 

•  Per  Lord  Stowell,  The  Pitt,  Crosse, 
1  Hagg.  Ad.  240. 

7  The  See  Renter,  Lange,  1  Dods. 
Ad.  23. 

>  The  Fanny  &  Elmira,  Hicks,  Edw. 

Ad.  117. 

'  The  Pitt,  Crosse,  1  Hagg.  Ad.  240. 

^^  The  Johan  &  Siegmund,  Niegel, 
Edw.  Ad.  242 ;  The  Martin  of  Norfolk, 
McCrohan,  4  C.  Rob.  Ad.  298,  297. 
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of  the  transaction;  or,  where  the  party  in  possession  is  avowedly 
entitled  only  as  a  minor  owner  in  opposition  to  the  majority  of 
interests, — ^there  the  court  feels  no  hesitation ;  but  where  a 
coarse  of  transactions  involving  fraud  is  objected,  it  declines 
entering  into  the  question,  and  leaves  it  to  be  determined  by 
the  inquiry  of  courts  which  have  ampler  means  of  arriving  at 
the  real  truth,  and  the  real  justice  of  the  case ;  for  there  may 
be  some  incidental  matters,  such  as  repairs  and  other  expenses, 
requiring  the  application  of  equitable  principles,  which  this 
court  may  not  feel  itself  competent  to  administer.  I  may 
therefore  lay  it  down  as  a  rule  for  the  conduct  of  this  court, 
that  it  is  only  in  simple  cases — ^in  cases  which  speak  for  them- 
selves— that  it  can  act  with  effect ;  but  in  those  which,  being 
complex,  require  a  long  and  minute  investigation,  it  cannot 
proceed  with  safety."* 
Statutory  jnrii-         Such  was  the  jurisdiction  of  this  court  in  respect  of  causes 

dlOilOIl«  , 

of  possession.  The  most  favourable  representation  by  the 
most  friendly  hand  could  put  it  no  higher.  Since  then  how- 
ever, the  legislature  have  enacted  that  ''the  said  Court  of 
Admiralty  shall  have  jurisdiction  to  decide  all  questions  as  to 
the  title  or  ownership  of  any  ship  or  vessel,  or  the  proceeds 
thereof  remaining  in  the  registry,  arising  in  any  cause  of 
possession,  salvage,  damage,  wages,  or  bottomry,  which  shall 
be  instituted  in  the  said  court  after  the  passing  of  this  Act."' 
And  by  the  preceding  section,  *'  the  court  has  full  jurisdiction 
to  take  cognisance  of  all  claims  and  causes  of  action  of  any 
person  in  respect  of  any  mortgage  of  a  vessel  already  in  arrest 
by  the  process  of  the  court,  or  the  proceeds  of  which  have 
been  brought  into  the  registry,  and  to  decide  any  suit  insti- 
tuted by  such  person  in  respect  of  any  such  claims  or  causes 
of  action  respectively." ' 

In  an  early  case  upon  this  ^statute,  the  learned  judge  of  the 
Admiralty  Court  seems  to  have  been  of  opinion,  that  although 
that  court  has  jurisdiction  in  such  a  case,  it  is  not  in  virtue  of 
any  lien,  as  the  statute  creates  none.*  Whereas  the  Privy 
Council  in  a  later  case,  have  laid  it  down,  that  the  existence  of 

'  Per  Lord  Stowell,  The  Pitt,  CrosBe,         »  T^itf.  §  8. 
1  Hagg.  Ad.  240.  ^  The  Alexander,  1  Notes  of  Gases, 

2  8  &  4  Vict.  c.  65,  §  4.  187  ;  6  Jur.  241,  S.  C. 
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a  lien  on  the  rea  is  a  condition  of  there  being  an  action  in  reniy 
BO  that  the  nature  of  the  remedy  is  conclusive  as  to  the  descrip- 
tion of  the  right.*  Sir  John  Jervis  appears  to  have  delivered 
the  judgment  in  that  case ;  and  probably  to  him  it  was,  as  to^ 
those  accustomed  to  proceedings  in  equity  or  at  common  law 
it  is,  inconceivable  how  there  can  be  process  in  the  nature  of 
execution  against  property,  on  which  there  is  no  charge  either 
in  the  nature  of  a  judgment  obtained  against  the  owner, 
or  of  a  mortgage,  or  maritime  lien  created  by  himself,  or 
with  his  authority.  Moreover,  much  practical  difficulty  arises 
from  this  opinion,  when  it  becomes  necessary  to  determine  the 
priority  of  competing  suitors  against  a  deficient  fund  where 
their  vigilance  is  equal,  and  the  only  difference  lies  in  the 
merit  of  their  liens. 

The  process  by  which  the  court  enables  a  claimant  to  prooekmitos  to 
enforce  his  lien  against  the  res  was  revised  in  the  year  1859,  TnliJ^iEN."^'*^ 
and  by  the  rules  which  obtained  Her  Majesty's  consent  in 
Council  in  the  November  of  that  year  was  reduced  to  simplicity, 
plainness,  and  uniformity.  The  action  in  rem  begins  with  the 
filing  of  a  precipe  and  affidavit  to  lead  the  warrant.  There- 
upon a  warrant  issues  for  the  arrest  of  the  res,  and  for  the 
citation  of  all  persons  having  any  right  or  interest  in  it,  to 
enter  an  appearance  to  the  cause.  The  res  being  arrested  is 
retained  in  the  custody  of  the  marshal  during  the  progress  of 
the  suit,  unless  released  by  bail  or  payment  into  court ;  and 
meanwhile  any  number  of  suits  by  other  claimants  may  be 
entered  against  it,  a  citation  in  rem  then  answering  all  the 
purposes  of  a  warrant  of  arrest.  Moreover,  in  default  of  such 
diligence,  subsequent  claimants  may  find  themselves  barred  of 
their  remedy  by  the  sale  of  the  res  and  distribution  of  the 
proceeds  under  decree  in  another  suit;  as,  when  once  sold  by 
order  of  the  court,  the  ship  or  cargo,  whichever  it  may  be, 
passes  into  tlie  hands  of  the  purchaser,  completely  discharged 
of  all  liens. 

When  appearance  has  been  entered  for  the  defendants,  the 
plaintiff  files  his  petition,  the  first  step  in  the  pleadings ;  and 


>  Harmer  r.  Bell,  7  Moore,  P.  C.  267,  284. 
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this  is  followed  by  the  answer,  the  replication,  rejoinder,  and 
so  on,  until  the  conclusion  is  added  with  the  consent  of  both 
parties,  and  the  cause  is  in  a  condition  to  admit  of  the  proofs. 
^These  are  taken  either  by  affidavits,  or  by  depositions  before 
an  examiner,  or  by  oral  evidence  in  open  court,  or  by  two  or 
all  of  these  methods,  as  the  parties  may  agree,  unless  the  judge 
orders  otherwise.  The  cause  is  then  ripe  for  argument  and 
decision. 

MuoRiTY  OP  Diligence  in  procedure  unto   decree  is  rewarded  in  this 

suiTOBs.  court  with  priority  of  claim  against  the  fund.     This  is  the 

first  general  rule  of  relative  right  among  separate  claimants 
against  the  same  res} 

Priority  of  lienB.       When  several  claimants,  founding  on  different  liens,  are 

equal  in  point  of  diligence,  if  the  fund  in  court  be  insufficient 
for  all,  the  rule  of  priority  must  then  be  derived  from  considera- 
tions affecting  the  liens  themselves. 

Lienfl  classified.         Considered  in  relation  to  their  object,  liens  may  be  divided 

into  two  classes : — First,  liens  in  the  nature  of  rewards  for 
benefit  conferred ;  Secondly,  liens  in  the  nature  of  reparation 

General  Rule  of    for  wrong  done.     Those  of  the  former  class  rank  against  the 

ranking.  -         . 

fund  in  the  inverse  order  of  their  attachment  on  the  res ;  those 
of  the  latter  class  in  the  direct  order  of  their  attachment  on 
the  res ;  and  relatively  to  each  other,  whilst  liens  of  the  one 
class  when  prior  in  date  yield  precedence  in  claim  to  those  of 
the  other  class  when  subsequent,  the  actual  result  of  this  order 
of  ranking  is  greatly  modified  by  positive  law  and  equitable 
considerations. 
Liens  in  the  na-  Liens  which  are  in  the  nature  of  rewards  for  benefit  con- 
ferred, comprise  liens  for  bottomry,  wages,  pilotage,  towage 
and  salvage  ;  and  of  these,  according  to  the  rule,  the  later  in 
time  is  the  earlier  in  payment.  The  chief,  if  not  the  only 
reason  for  that  order  of  precedence  lies  in  this,  that  the  prior 
claimant  shares  in  the  later  benefit  conferred  on  the  common 
subject  of  their  liens;  the  presumption  of  law  ever  being  that 

1  The  Saracen,  4  Notes  of  Cases,  612 ;  Henry  Reed,  Coote's  Practice,  125,  as 

on  appeal,  6  Moore,   P.  C.  75  ;    The  to  the  favour  with  which  the  Court  will 

Gustat  Coote's  Admiralty  Practice,  113  protect  the  interests  of  a  subsequent 

note ;  see  the  Clara,  Swab.  Ad.  1, 7 ;  The  suitor  who  has  been  vigilant. 
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the  more  recent  benefit — salvam  fecit  totius  pignoris  causam.' 
£ach  person,  therefore,  by  his  right  of  lien  becoming,  "  so  to 
speak,  a  part-owner  in  interest,"  contracts  with  regard  to  every 
later  lien  a  kind  of  liability  to  the  extent  of  a  proportionate 
diminution  of  the  value  of  his  own  lien.' 

It  follows  from  this,  therefore,  that  of  several  bottomry 
bonds  on  the  same  ship,  the  later  is  paid  before  the  earlier.' 
Wages,  as  compared  with  bonds,  might  be  supposed,  from  the 
language  of  judges,  to  have  attained  to  a  special  and  inviolable 
right  of  precedence.*  Wages,  however,  are  no  exception  to  the 
comimon  rule.*  And  the  language  alluded  to  is  fully  justified 
by  the  circumstances  to  which  it  is  applied,  being  those  of  the 
usual  case  where  liens  have  attached  in  the  course  of  the 
voyage,  but  seamen's  wages  not  accruing  due  till  the  end  of  it, 
become  in  fact  the  later  lien.  In  that  case  wages  have  the 
priority,  and  towage  and  pilotage  rank  with  them,  being 
equally  services  which  contributed  to  the  ultimate  safety  of  the 
ship,  and  terminated  only  with  the  end  of  the  voyage.* 

When  the  case  is  different,  these  lose  their  precedence. 
Wages  earned,  for  instance,  on  the  outward  voyage,  yield  priority 
to  a  bottomry  bond  created  during  the  voyage  home.'  A 
bottomry  bond  gives  precedence  to  subsequent  salvage,  that 
again  to  subsequent  bottomry;'  all  taking  rank  before  prior 
wages,*  all  yielding  priority  to  wages  subsequently  earned  ;^^  the 
sole  reason  of  this  being  that  the  later  benefit  preserves  the 
res  to  satisfy  the  earlier  claims,  and  earns  thereby  a  superior 
equity  in  respect  of  the  common  fund. 


»  Dig.  20.  4.  0.  per  Sir  Jolrn  Nicholl, 
The  Sydney  Cove,  Fudge,  2  Dods.  Ad.  1. 

'  Pw*  Sir  John  Jervis,  Harmerv.  Bell, 
7  Moore,  P.  C.  267. 

'  The  Sydney  Cove,  Fudge,  2  Dods. 
Ad.  1 ;  The  Eliza,  Weddell,  8  Hagg. 
Ad.  89  ;  The  Betsey,  Hay,  1  Dods.  Ad. 
289;  The  Constancia,  10  Jur.  850; 
4  Notes  of  Cases,  285,  S.  C. 

*  See  The  Hersey,  Orimwood,  8  Hagg. 
Ad.  404,  407  ;  The  Madonna  DIdra, 
Fapaghica,  1  Dods.  Ad.  37,  40  ;  The 
BepuLse,  4  Kotes  of  Cases,  166,  168. 

*  See  The  Mary  Ann,  9  Jur.  94,  95  ; 
The  Selina,  2  Notes  of  Cases,  18. 


"  The  Constancia,  4  Notes  of  Cases, 
512,  521 ;  The  Mary  Ann,  9  Jur.  95, 
and  see  cases,  note  '  supra. 

7  The  Mary  Ann,  9  Jur.  94,  95  ;  The 
Janet  Wilson,  Skinner,  Swab.  Ad.  261. 

"  Tlie  Selina,  2  -Notes  of  Cases,  18  ; 
Tlie  Dowthorpe,  Lofty,  2  W.  Rob. 
Ad.  79. 

•  Ibid. ;  The  Janet  Wilson,  Skinner, 
Swab.  Ad.  251. 

w  The  Mary  Ann,  9  Jur.  95.  But  it 
seems  that  a  master  who  had  pledged 
his  own  personal  credit  also  in  the  bond 
was  not  allowed  to  compete  with  the  bond- 
holder for  precedence;  The  Williams, 
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Liens  in  the 
nature  of  &epa« 
ration. 


C!on8idered  in 
relation  to  other 
sabsequent 
Liens. 


Subsequent 
Wage». 


Liens  in  the  nature  of  reparation  for  wrong  done,  usuaUy 
arise  out  of  collision,  and  form  the  subject  of  proceedings  in 
damage  causes.  They  have  their  origin  in  positive  law,  and  in 
the  policy  of  quieting  strife  by  distributing  compensation  for  in- 
juries  done  at  the  expense  of  the  wrong-doer.  They  are  severally 
co-extensive  in  point  of  right  with  the  value  of  the  ship  and 
the  gross  amount  of  the  freight  being  earned;  they  furnish, 
therefore,  to  sundry  sufferers  by  the  same  collision  the  claim  to 
rank  equally  and  share  pro  raid  in  the  common  fund.*  Of  two 
successive  collisions  with  the  same  ship,  the  sufferers  by  the 
earlier  standing  to  the  sufferers  by  the  later  in  no  relation  of 
demerit  or  obligation,  retain  their  priority  of  cLiim  against  the 
fund,  on  the  principle  of  the  legal  maxim, — qui  prior  in 
tempore,  potior  est  in  jure." 

Such  liens  in  virtue  of  positive  law  rank  against  ship  and 
freight  in  derogation  of  any  rights  of  ownership  or  rights  by 
mortgage  or  beneficial  lien  existing  at  the  time  of  the  collision^ 
They  acquire  thereby  priority  over  mortgages,  prior  bottomry, 
wages,  pilotage,  towage,  and  salvage,  and  subsist  adversely  to 
proprietary  interests  and  claims.*  A  far  more  difficult  question 
relates  to  the  attachment  on  the  res  of  subsequent  beneficial 
liens.  These  considered  in  relation  to  merit  appear  prima  facie 
entitled  to  priority  over  all  interests  of  any  kind  that  have 
shared  in  the  advantage ;  and,  taking  into  account  the  £eict  that 
damage  plaintiffs  are  not  confined  to  a  suit  ifi  rem  for  their 
remedy,  there  would  be  little  difficulty  in  according  them  this 
precedence  but  for  the  case  of  foreign  ships,  and  the  bank- 
ruptcy or  insolvent  condition  of  a  Britbh  owner.^ 

Subsequent  wages  in  the  case  of  foreign  ships  have  been 
refused  priority  over  damage  plaintiffs  on  this  ground — that 
the  effect  of  allowing  them  would  be  to  exonerate  the  wrong- 
doers at  the  expense  of  those  to  whom  the  wrong  was  done ; 


Coote's  Practice,  116 ;  SI  Law  Times, 
845. 

>  17  &  18  Vict.  c.  104,  §  514;  28  & 
24Vict.c.l26,§35;  Dobree v.  Schroder, 
2  My.  &  Cr.  480 ;  Hill  v,  Audus,  24  L.  J. 
(Ch.)  229 ;  Leycester  v.  Logan,  26  L.  J. 
(Ch.)  806. 

^  When  proceedings  are  in  personam, 


the  fitatnte  with  respect  to  suooesdre 
losses  applies;  17&18  Vict,  c  104,  §  506. 

s  See  17  &  18  Vict  c.  101,  §  504,  505 ; 
The  Benares,  7  Notes  of  Cases,  Supp. 
50,  54. 

*  Per  cur,  The  Aline,  1  W.  Rob* 
Ad.  111. 
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whilst  the  only  consequence  of  the  other  course  to  the  seamen 
is  to  remit  them  to  their  personal  remedy  against  the  owners 
and  master  in  their  own  country.^    Under  the  bankruptcy  of  a 
British  owner,  their  claim  presents  a  different  aspect,  sugges- 
tive of  equitable  considerations  favourable  and  unfavourable  to 
the  seamen.    They  have  been  the  active  cause  of  the  damage ; 
the  sufferer  is  thereby  thrown  for  compensation  upon  a  deficient 
fund ;  that  fund  however,  such  as  it  is,  has  benefited  by  their 
services ;  in  a  very  extreme  case  therefore,  the  court  may  take 
account    only   of  the  services  rendered   since  the  collision 
happened,  disregarding  the  surplus  of  the  claim  due  to  them 
at  common  law,  and  modify  even  that  estimate  in  consideration 
of  the  dividend  to  be  expected  jfirom  the  rest  of  the  bankrupt's 
estate. 

The  same  reasons  are  not  applicable  to  towage  or  pilotage  Sabseqnent 
subsequently  rendered."    The  claimants  are  strangers  to  the  pSJtage*" 
ship,  whether  she  is  foreign  or  British ;  their  lien  is  founded 
upon  benefit  without  alloy ;  and  their  services  have  secured  the 
fund  which  is  to  compensate  the  damage  plaintiff.      These 
reasons  apply  with  increased  force  in  favour  of  the  lien  for 
subsequent  salvage,  the  advantage  being  the  greater  as  the  loss  Sabaeque&t 
was  more  imminent,    the  merit  the  higher  when  danger  is      ^^^* 
encountered  by  a  mere  volunteer,  and  the  benefit  all  the  more 
peculiarly  his,  who,  in  virtue  of  his  damage  lien,  derives  from 
positive  law  a  priority  so  exclusive.* 

But  the  lender  on  bottomry  occupies  on  this  question  a  Subsequent 
position  apart  by  himself.  He  confers  an  indispensable  benefit ; 
and  that  is  the  full  statement  of  his  merit.  On  the  other  hand, 
he  deliberately  buys  a  risk,  and,  encouraged  by  the  premium  to 
speculate  largely,  he  may  embark  in  it  to  the  full  extent  of  the 
ship's  value.  The  concession  of  priority  to  such  a  claimant 
without  any  restraint,  would  oust  the  innocent  sufferer  of  his 


1  The  Linda  Flor,  4  Jur.  N.  S.  172, 
where  the  marginal  note  is  erroneous, 
in  representing  the  suit  as  by  the  crew 
of  the  damaged  ship  ;  The  Chimaera, 
cited  ibid,  and  stated,  Ck>ote*s  Ad. 
Pract.  121  note. 

'  There  can  bo  no  doubt  that  the 
language  of  the  Court  in  The  Benares, 
7  Notes  of  Cases,  Supp.  50,  54,  assert- 


ing the  priority  of  damage  liens  over 
wages,  pilotage,  and  towage,  when  taken 
as  a  general  proposition,  must  be  under- 
stood of  prior  wages  prior  pilotage,  and 
prior  towage ;  see  The  Aline,  1 W.  Rob. 
Ad.  Ill,  118. 

'  The  Court  only  asserts  the  prece- 
dence of  damage  liens  over  prior  salvage; 
The  AUne,  1  W.  Rob.  Ad.  Ill,  118. 
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compensation,  and  might  open  the  door  to  collnsion  and  fraud. 
To  preserve  the  benefit  for  the  sake  of  British  owners,  and  to 
impose  limits  upon  it  for  the  sake  of  the  damage  plaintiff,  the 
Court  of  Admiralty  in  such  a  case  concedes  priority  to  the  bond- 
holder against  the  accretion  of  value  which  his  loan  conferred 
upon  the  res.^  But  this  rule  is  liable  to  modification  under  a 
difference  of  circumstances  which  require  to  be  distinguished. 
The  necessity  for  repairs  to  a  vessel  that  has  reached  a  port  of 
this  country  after  collision,  considered  in  relation  to  the  damage 
plaintiff  and  the  mere  preservation  of  the  res^  may  be  incon- 
siderable ;  and  if  proceedings  are  to  be  taken  forthwith  in  the 
English  Court  of  Admiralty,  a  lender,  in  that  case,  with  notice 
of  the  collision,  comes  to  be  in  the  position  of  a  voluntary 
benefactor  without  claim  to  priority.  A  lender  without  notice 
in  such  a  case  was  allowed  his  priority,  but  not  for  repairs  done 
after  the  ship  was  arrested.*  A  shipwright  for  repairs  to  a 
foreign  vessel  seems  to  stand  in  the  position  of  a  lender  on 
bottomry,  but  in  so  far  as  he  acquires  and  retains  a  lien  at 
common  law,  his  advantage  is  paramount 
When  Affected  by  It  is  not  by  mere  notice  of  the  collision,  however,  that  the 
Ooiliiioii.^"^'^       bond-holder  is  deprived  of  his  priority.     The  validity  of  the 

bond  in  any  case  rests  upon  necessity,  and  the  necessity  of  the 
ship  may  be  such  as  to  render  the  loan  exceedingly  meritorious 
in  relation  to  the  damage  plaintiff.  It  is  only  when,  in  that 
relation  considered,  the  necessity  is  evanescent,  that  knowledge 
operates  to  the  disadvantage  of  the  lender.' 

As  against  repairs  that  are  done  at  the  owner's  expense,  the 
precedence  and  right  of  the  damage  plaintiff  are  clear,  within 
the  limit  imposed  by  the  statute,  viz.,  the  value  of  the  ship 
immediately  before  the  occurrence  of  the  collision ;  all  beyond 
is  reserved  for  the  owner  and  the  satisfaction  of  the  other  liens.* 

MiRSHALLiKo  The  Coui't,  lu  the  application  of  equitable  principles,  wiU 

marshal  such  assets  as  are  within  its  control  in  that  way  which 

^  The  Aline,  1  W.  Hob.  Ad.   Ill ;  representation  of  the  doctrine  partly 

recognised  in  Harmer  v.  Bell,  7  Moore,  applied,  and  partly  implied  in  the  case 

P.  C.  267,  285.  of  The  Aline,  supra, 

«  The  Aline,  1  W.  Rob.  Ad.  111.  *  The  Aline,*Mpm.  Ante,  c.  iii.  p.  111. 

3  This  I  apprehend  to  be  the  fair 
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best  meets  the  just  claims  of  competing  plaintiffs,  and  best  To  provide  for 

Plaintiflfs. 

protects  the  relative  interests  of  separate  defendants.  If  there 
be  two  funds  in  court,  and  one  of  them  is  subject  to  the  lien 
of  one  suitor,  and  the  lien  of  another  suitor  covers  both, 
payment  of  the  latter  wiU  be  directed  first  out  of  the  fund  that 
is  subject  only  to  his  own  lien,  in  order  that  the  residue  of  the 
fund  subject  to  both  liens  may  be  the  greater  for  him  who  has 
no  alternative.  For  this  purpose,  a  lien  on  ship,  although  it 
was  at  one  time  doubted,*  is  now  ascertained  to  extend  to 
freight,  though  not  named  ;*  and  a  lien  created  on  cargo  for  the 
uses  of  the  ship,  impliedly  includes  ship  and  freight  also.' 
Where  three  bottomry  bonds  had  been  successively  created, 
the  earliest  on  the  ship,  the  next  on  the  cargo,  and  the  latest 
on  the  ship ;  and  there  was  a  prior  claim  for  wages,  pilotage, 
and  towage ;  the  Court  decreed  payment  of  the  wages,  pilotage, 
and  towage,  out  of  the  proceeds  of  ship  and  freight  rateably; 
payment  of  the  last  bond  out  of  the  balance;  the  second  to 
rank  against  the  balance  of  freight,  and  what  was  requisite  of 
cargo;  and  the  earliest  to  go  unprovided  for,  no  surplus  of  the 
ship  remaining.^ 

But  the  Court  cannot,  upon  the  application  of  a  bond-holder, 
remit  the  seamen  to  their  action  at  common  law  against  the 
master  and  owners  personally  for  wages,  although  there  be  no 
doubt  of  the  solvency  of  such  defendants."  That  would  be  to 
take  away  a  right  which  the  law  had  given  to  the  suitors.  It 
is  a  very  different  case  if  the  law  itself,  expressly  or  impliedly, 
take  away  or  postpone  such  right ;  the  Court  may  then  deny 
precedence  to  seamen  suing  for  subsequent  wages,  as  against 
the  right  of  a  damage  plaintiff.* 

As  between  separate  defendants  who  have  relative  interests.  To  vrotect  De- 
and  are  liable  in  aolido  to  the  same  claim,  the   Court  will  ^•*^*^*'- 
moderate  the  incidence  of  the  suit  so  as  to   distribute  the 

*  The  Mary  Ann,  9  Jur.  94,  95,  that  <  The  Constancia,  supra. ;   and  sec 

Was  the  case  of  a  bottomry  bond  on  The  Trident,  Simson,  1 W.  Bob.  Ad.  29 ; 

ship  only,  and  there  was  a  competing  The  Dowthorpe,  Lofty,  suptn. 

claim  for  scamen^s  wages,   which  the  ^  The  Arab,  5  Jar.  N.  S.  517 ;  Tlic 

Court  directed  to  be  paid  out  of  freight.  Henry  Reed,  Coote*s  Practice,  125. 

«  The  Dowthorpe,  Lofty,  2  W.  Rob.  •  The  Linda  Flor,  4  Jur.  N.  S.  172; 

Ad.  79 ;  2  Notes  of  Cases,  264,  S.  C.  ante,  p.  599. 

'  The  Constancia,  10  Jur.  845. 
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burthen  in  accordance  with  equity,  if  that  can  be  done  without 
impairing  the  plaintiff's  security  for  the  fruits  of  his  vigilance. 
Thus,  the  proceeds  of  the  ship  alone  have  not  been  encumbered 
with  the  entire  burthen,  when  the  freight,  which  had  been 
assigned  to  a  third  person,  had  shared  in  the  advantage  ;^  and 
if  the  cargo,  being  the  property  of  a  mere  freighter,  is  hypothe- 
cated for  the  purposes  of  the  ship,  by  a  bond  that  names  no 
other  security,  the  bond-holder  will  rank  against  ship  and 
freight  in  his  own  degree,  and  only  resort  to  the  cargo  when 
the  more  legitimate  fund  is  deficient,  and  to  that  extent.' 


JuBTSDumov  or 
Bquitt  akd 
CoKKoir  Law 

COVBTS. 


The  attention  paid,  during  the  progress  of  this  work,  to  the 
legal  and  equitable  remedies  open  to  those  who  have  claims  in 
connection  with  the  various  subjects  treated  of  as  they  succes- 
sively came  under  consideration,  renders  it  superfluous  here  to 
consider  the  jurisdiction  and  procedure  of  the  Courts  of 
Common  law  and  Equity,  further  than  on  one  or  two  points  in 
relation  to  questions  under  the  law  of  shipping. 


or  tqvm 

OOVBTS  OH 

QuisTicNs  or 

TITLB. 


In  respect  of  courts  of  equity,  since  the  subject  was  under 
our  consideration  in  the  earlier  chapters,  it  has  been  held,  that 
these  have  no  jurisdiction  on  questions  of  title  to  ship  property. 
The  facts  of  the  case  resulting  in  this  important  decision  were 
these.*  At  the  request  of  a  bank,  the  co-partners  of  a  customer 
promised  by  letter,  in  consideration  of  the  customer's  account 
being  continued,  to  assign  to  the  bank,  when  requested,  all 
their  right,  share,  and  interest  in  a  specified  ship,  for  the 
purpose  of  securing  any  advances  which  the  bank  had  made, 
or  might  make  to  the  customer.  Afterwards,  the  customer, 
and  these  his  co-partners  became  bankrupt  without  making  any 
further  assignment  in  accordance  with  their  letter,  and,  there- 
upon, the  bank  lodged  their  claim  as  equitable  mortgagees,  in 
virtue  of  the  letter,  to  the  proceeds  of  the  partnership  share  of 
the  vessel  then  in  the  hands  of  the  assignees,  and  filed  their 


^  The  Dowthorpe,  Lofty,  2  W.  Rob. 
Ad.  70  ;  2  Notes  of  Cases,  264. 

3  The  Constancia,  lOJxa.  845 ;  4  Notes 
of  Cases,  512,  S.  C. 


'  Trustees  of  the  Liverpool  Borough 
Bank  v.  Turner,  coram,  V.  C.  Wood ; 
8  W.  R  730. 
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bill  in  Chancery.  Vice  Chancellor  Wood,  however,  held  that  a 
valid  mortgage  of  a  ship,  or  shares  therein,  must  be  in  the 
form  prescribed  by  the  statute,  that  the  equitable  title  created 
by  the  use  of  any  other  form  is  incompatible  with  the  scope 
of  the  statute  and  the  policy  implied  in  the  establishment 
of  a  public  register  of  title,  and  that  the  claims  of  the 
plaintiffs,  therefore,  being  entirely  of  an  equitable  nature,  could 
not  be  maintained. 

In  the  general  views  expressed  by  this  eminent  judge  of  the 
various  enactments  that  came  imder  consideration  in  the 
course  of  a  comprehensive  and  careful  inquiry,  it  is  gratifying 
to  find  so  complete  a  corroboration  of  those  which  had  already 
been  given,  not  without  anxiety,  in  the  early  chapters  of  this 
treatise.  And  upon  the  principal  question  before  him,  the 
considerations  which  we  had  advanced  towards  a  solution,  the 
opinion,  that  that  solution  would  ultimately  turn,  not  upon  any 
express  provision,  but  on  the  implied  policy  of  the  statute, 
and  any  reserve  upon  that  difficult  problem,  which  we  thought 
it  our  duty  to  maintain,  receive  abundant  justification  in  every 
sentence  of  this  remarkable  judgment.'  Even  yet,  upon  a 
question  of  so  great  moment  and  admitted  difficulty,  it  is 
premature  to  presume  that  this  decision  will  be  final,  or, 
however  unlikely,  that  a  higher  tribunal  may  not  sanction  a 
different  view. 

The  jurisdiction  which  the  legislature,  in  1854,  meant  the  of  oonMoir  law 
common  law  courts  to  have  exercised  in  common  with  the  J^S^k^oatoks. 
Court  of  Chancery  in  uncontested  cases  of  negligence  and 
damage  by  ships,  has  been  effectually  conferred  on  them  by 
the  23  &  24  Vict.  c.  126.  Shipowners  not  contesting  their 
liability  for  damage  caused  by  their  vessels  may  now,  therefore, 
apply  to  a  court  of  common  law,  or  a  judge,  to  ascertain  the 
amount  of  liability  under  the  several  claims  advanced,  and  to 
distribute  the  fund  rateably,  among  those  who  are  found  to  be 
entitled,  all  actions  and  suits  against  the  owners  for  the  same 
cause  being  stayed  in  the  meantine.' 

>  Ante,  p.  15,  84,  S6.  the  17  &  18  Vict  c.  125,  §  8B,  but 

^  28  &  24  Yict.  c  126,  §  85.    This     instead  of  referring  to  the  Merchant 

jurisdiction  was  intended  to  be  given  by     Shipping  Act  (17  &  18  Yict  c  104),  it 


BaU. 
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The  same  jurisdiction  is  already  exercised  under  the  Mer- 
chant Shipping  Act  by  the  Court  of  Session  in  Scotland.* 
^'•P*^^^  We  have  already  seen  that  this  jurisdiction  of  the  equity 

in  eaie  of  Col-      or  common  law  courts  conferred  in  connection  with  the  limited 

I*   * 

responsibility  of  British  shipowners,  is  not  applicable  to  cases 
of  damage  between  foreign  ships,  or  between  a  British  and 
foreign  ship,  on  the  liigh  seas.  The  liability  and  the  juris- 
diction in  these  cases  are  such  only  as  are  known  to  the 
general  maritime  law.'  But  within  the  jurisdiction  of  the 
British  Crown,  e.g.,  within  three  miles  irom  the  coast  of 
the  United  Kingdom,  if  a  collision  occur  between  a  British 
and  a  foreign  ship,  it  is  held  that  the  Merchant  Shipping  Act 
applies  in  favour  of  the  British  owner,  who  is  then  entitled  to 
the  advantages  of  limited  responsibility.' 
Summaiy  With  regard  to  the  arrest  of  foreign  ships  that  have  done 

Ships  to  give  '     injury  to  any  British  ship,  it  is  enacted,  that  if  at  any  time 

thereafter  such  foreign  vessel  is  found  in  any  port  or  river  of 
the  United  Kingdom,  or  within  three  miles  of  the  coast  thereof, 
she  may  be  detained  by  order  of  the  judge  of  any  court  of 
record  in  the  United  Kingdom,  the  judge  of  the  Admiralty 
Court,  or  in  Scotland  the  Court  of  Session,  or  the  sheriff  of 
the  county  within  whose  jurisdiction  the  vessel  is,  upon  sum- 
mary application  and  its  appearing  that  such  injury  was 
probably  caused  by  the  misconduct,  or  want  of  skiU,  of  the 
crew  of  tlie  said  ship.  Satisfaction  must  then  be  made  for  the 
injury,  or  security  given  to  abide  the  event  of  any  action,  or 
suit  in  respect  thereof,  before  she  is  released.* 

And  in  the  absence  of  any  such  order  or  application, 
such  vessel  may  be  lawfully  detained  by  any  commissioned 
officer  on  full  pay  in  the  military  or  naval  service  of  Her 
Majesty,  or  any  British  officer  of  customs,  or  any  British 


gave  jurisdiction  under  the  53  Geo.  3,  Holmes,  1  Hagg.  Ad.  109,  113.    The 

u.  159,  which  had  been  ali*eady  repealed  enactments  relating  to  Discipline  apply 

by  the  17  &  18  Vict.  c.  120.  only  to  British  ships,  Leaiy  v.  Lloyd, 

»  17  &  18  Vict.  c.  104,  §  514.  29  L.  J.  (M.  C.)  194. 

»  Cope  V.  Doherty,  27  L.  J.  (Ch.)  600 ;  '  General  Iron  Screw  Colliery  Com* 

The  Zolverein,   Swab.   Ad.   96  ;   The  pany  (limited),  v.  Schurmanns,  6  Jar. 

Dumfries,  Swab.  Ad.  63 ;  The  Girokmo,  N.  S.  883. 

Guiranovich,  3  Hagg.  Ad.  187 ;  The  *  17  &  18  Vict.  c.  104,  §  627. 
Carl  Johann,  cited  in  the  Dundee, 
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consular  officer,  without  liability  on  his  part  unless  he  act 
without  reasonable  grounds,  until  summary  application  can  be 
made,  if  it  appear  that  before  such  application  could  be  made, 
the  vessel  would  otherwise  have  departed  beyond  the  specified 
limits/ 

The  person  giving  security  in  such  a  case  is  to  be  defendant, 
or  defender,  in  the  action,  and  be  stated  to  be  the  owner  of 
the  vessel  doing  damage,  and  of  this  the  order  of  the  judge 
in  relation  to  such  security  is  conclusive  evidence.' 

The  joinder  of  too  many  plaintiffs  in  any  action  in  the  fboobdurr. 
superior  courts  of  common  law  is  not  fatal.  Every  action  may  Partias. 
be  brought  in  the  name  of  all  the  persons  in  whom  the  legal 
right  may  be  supposed  to  exist.  Judgment  may  be  given  in 
favour  of  the  plaintiffs  by  whom  the  action  is  brought,  or  of 
one  or  more  of  them,  or,  in  case  of  any  question  of  misjoinder 
being  raised,  then  in  favour  of  such  one  or  more  of  them  as 
are  adjudged  by  the  Court  to  be  entitled  to  recover.  This, 
however,  is  without  prejudice  to  any  right  of  the  defendant  to 
his  costs,  occasioned  by  the  joinder  of  any  person  or  persons 
in  whose  favour  judgment  is  not  given,  unless  the  Court  or  a 
judge  order  otherwise.' 

No  other  action  may  be  brought  against  the  defendant  by 
any  person  so  joined  as  plaintiff  in  respect  of  the  same  cause 
of  action.^ 

The  defendant  obtains  the  benefit  of  his  set-off,  if  he  prove  Set-off. 
either  that  all  the  parties  named  as  plaintiffs  are  indebted, 
notwithstanding  that  one  or  more  of  them  was,  or  were, 
improperly  joined;  or  if  he  prove  that  the  plaintiff,  or  plaintiffs, 
who  establish  their  right  to  maintain  the  cause  is,  or  are, 
indebted  to  him.' 

Service  of  any  summons,  or  other  matter   in    any  legal  Service  of  Pro- 
proceeding  under  the  Merchant   Shipping   Act,  is  good,  if  M^hant^ 
made  personally  on  the  person  to  be  served,  or  at  his  last  Shipping  Act. 
place  of  abode,  or  if  made  by  leaving  such  summons  for 
him  on  board  any  ship  to  which  he  may  belong  with  the 

>  17  &  18  Vict.  c.  104,  §  528.  -•  Ibid.  §  20. 

2  Ibid.  §  529.  *  Ibid.  §  21. 

»  28  &  24  Vict.  c.  126,  §  19. 
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Attesting  Wit 
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person  being,  or  appearing  to  be,  in  command  or  charge  of 
such  ship/ 

The  forms  prescribed  by  the  second  part  of  the  Merchant 
Shipping  Act,  subject  to  any  alterations  made  therein  by  the 
Commissioners  of  Customs  with  the  consent  of  the  Board  of 
Trade/  are  indispensable  to  the  validity  of  the  instruments, 
and  their  legal  effect.'  Any  book,  instrument,  or  paper,  not  in 
the  form  required  by  the  Board  of  Trade  under  any  other  part 
of  the  statute,  is  not  admissible  in  evidence  in  any  civil  pro- 
ceeding  on  the  part  of  any  owner  or  master  of  any  ship,^ 
but  it  may  notwithstanding  be  admissible  in  evidence  against 
him.* 

Documents  required  by  this  Act  to  be  executed  in  the 
presence  of,  or  to  be  attested  by  any  witness  or  witnesses,  may 
be  proved,  without  calling  such  witness  or  either  of  them,^ 
by  proof  of  the  witness's  handwriting  or  of  one  of  them,  accom- 
panied with  some  evidence  of  the  identity  of  the  principal  with 
noenments  which  the  person  in  question.'    Documents  purporting  to  be  issued 

or  written  by  or  under  the  direction  of  the  Board  of  Trade, 
and  purporting  either  to  be  sealed  with  the  seal  of  the  Board, 
or  to  be  signed  by  one  of  the  secretaries  or  assistant  secretaries 
to  the  Board,  prove  themselves ;  and  all  documents  purporting 
to  be  certificates  issued  by  the  Board  of  Trade  in  pursuance  of 
this  Act,  and  to  be  sealed  with  the  seal  of  the  Board,  or  to  be 
signed  by  one  of  the  officers  of  the  marine  department  of  the 
Board,  are  admissible  in  evidence  as  such  certificates  without 
further  proof." 

All  instruments  used  in  carrying  into  effect  the  second  part 
of  this  Act,  if  not  already  exempt  from  stamp  duty,  and  all 
instruments  which  by  the  third,  fourth,  sixth,  or  seventh  parts, 
of  this  Act  are  required  to  be  made  in  forms  sanctioned  by  the 
Board  of  Trade,  if  made  in  such  forms,  and  all  instruments 


Stampi. 


»  17  &  18  Vict.  c.  104,  §  622. 

2  Ibid.  §  96. 

*  Trastees  of  Liverpool  Borough  Bank 
V.  Turner,  8  W.  R.  730,  wmm  V.  C. 
Wood  ;  18  &  19  Vict.  c.  91,  §  11 ;  arUe, 
CO.  i.  ii. 

M7  &  18  Vict.  0.  104,  §  8. 


*  Ridley  v,  Plymouth  Grinding  and 
Baking  Company,  2  £xch.  716. 

«  17  &  18  Vict.  c.  104,  §  626. 

7  Adam  v.  Kerr,  1  B.  &  P.  860  ; 
Nelson  v.  Whittal,  1  B.  &  Aid.  19  ; 
Doe  V.  Paul,  3  C.  &  P.  618. 

»  17  &  18  Vict.  c.  104,  §  7. 
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used  by  or  under  the  direction  of  the  Board  of  Trade  in 
carrying  such  parts  of  this  Act  into  effect,  are  exempt  from 
stamp  duty.*  Stamps  however  are  requisite  in  the  case  of 
charter-parties  and  bills  of  lading.' 

A  seaman  may  prove  the  contents  of  any  agreement  made  Testimony  as  to 
between  him  and  the  master  or  owners,  or  otherwise  support  ten  Agreement. 
his  case  without  producing  or  giving  notice  to  produce  any 
agreement  or  copy  of  it." 

The  certificate  of  registry  of  any  British  ship  is  evidence  of  Documents,  proof 
all  that  is  contained  in  or  indorsed  upon  it,  if  it  purport  to  be  proved.' 
signed  by  the  registrar  or  other  proper  officer ;  and  the  register 
of  such  ship,  purporting  to  be  so  signed  is  evidence  of  all  that 
it  contains,  such  register  being  proved  either  by  production  of 
the  original  or  by  an  examined  copy  thereof,  or  by  a  copy 
thereof  purporting  to  be  certified  under  the  hand  of  the 
registrar  or  other  person  having  charge  of  the  original,  or  by 
the  copy  or  transcript  thereof  kept  by  the  chief  registrar  of 
shipping  in  London,  or  by  the  Begistrar-Genend  of  Seamen,  or 
it  would  seem,  by  an  examined  copy  of  such  transcript  or  copy 
thereof  purporting  to  be  certified  under  the  hand  of  the  person 
having  charge  of  it/ 

Every  declaration  made  under  the  second  part  of  the  Act  in 
respect  of  any  British  ship  may  be  proved  either  by  the  pro- 
duction of  the  original,  or  by  an  examined  copy,  or  by  a  copy 
purporting  to  be  certified  under  the  hand  of  the  registrar  or 
other  person  having  charge  of  the  original.* 

Certificates  of  competency  for  masters  or  mates  may  be 
proved  by  copies  purporting  to  be  certified  by  the  Begistrar- 
General  of  Seamen,  or  his  assistant,  or  any  person  appointed 
for  the  purpose  by  the  Board  of  Trade;  and  a  copy  of  any  entry 
of  the  grant  or  cancellation  of  such  certificates,  purporting  to 
be  so  certified  as  aforesaid,  is  primd  facie  evidence  of  the  truth 
of  the  matters  stated  in  such  entry.' 

A  copy,  purporting  to  be  certified  by  the  proper  officer,  of 

>  17  &  18  Vict  c.  104,  §  9.  <  17  &  18  Vict  c.  104,  §  107 ;  18&19 

»  AnUy  p.  819,  838.  Vict  c.  91,  §  15. 

»  17  &  18  Vict.  c.  104,  §  165.    With  *  17  &  18  Vict  c.  104,  §  107. 

regard  to  the  statatory  proof  under  *  Jhid,  §  188. 
Allotment  Notes,  see  arUe^  p.  197. 
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any  docament  transmitted  to,  and  preserved  by,  the  Registrar- 
General  of  Seamen,  in  pursuance  of  the  Merchant  Shipping 
Act,  is  admissible  in  evidence,  and  is  of  the  same  effect  as  the 
original,  of  which  it  purports  to  be  a  copy,* 


Magistrites. 

JVRISDIOTlOir. 


Any  local  jurisdiction  by  statute  or  at  common  law,  situate 
on  the  coast  of  any  sea,  or  abutting  on  or  projecting  into  any 
bay,  channel,  lake,  river,  or  other  navigable  water,  is  extended 
to  any  ship  or  boat  being  on,  or  lying,  or  passing,  off  such  coast» 
or  being  in  or  near  such  bay,  xshannel,  lake,  river,  or  navigable 
water,  and  to  all  persons  on  board,  or  for  the  time  being  belong- 
ing thereto,  as  if  such  ship,  boat,  or  persons,  were  within  the 
limits  of  the  original  jurisdiction.* 

For  the  purpose  of  giving  jurisdiction,  every  offence  is  to  be 
deemed  to  have  been  committed,  and  every  cause  of  complaint 
to  have  arisen,  either  in  the  iplace  where  it  was  conunitted  or 
arose,  or  where  the  offender  or  person  complained  against  may 
be.' 


LIXITATIOH  OP 
SirXXART  ?R0- 
OnDIRGS. 


No  conviction  may  be  made  under  this  Act  in  any  summary 
proceeding  in  the  United  Kingdom,  or  any  British  possession, 
unless  such  proceeding  is  commenced  within  six  months  after 
the  offence  was  committed,  or,  in  case  of  the  absence  of  both  or 
either  of  the  parties  during  that  period,  within  two  months 
after  both  parties  arrive,  or  are  at  one  time  within  the  United 
Kingdom,  or  within  the  jurisdiction  of  any  court  capable  of 
dealing  with  the  case  respectively.^ 

No  order  for  the  payment  of  any  money  may  be  made  under 
this  Act  in  any  summary  proceeding  in  the  United  Kingdom, 
or  any  British  possession,  unless  such  proceeding  is  commenced 
within  six  months  after  the  cause  of  complaint  arose ;  or,  in 
case  of  the  absence  of  one  or  both  of  the  parties  during  that 
period,  within  six  months  after  both  arrive  or  are  at  one  time 
within  the  United  Kingdom,  or  within  the  jurisdiction  of  any 
court  capable  of  dealing  with  the  case  respectively.* 


M7  &  18  Vict.  c.  104,  §  277. 
•  Ibid,  §  621.     As  to  the  aen'i'co  of 
process,  see  ante,  p.  605. 


»  Ibid.  §  520. 

*  Ibid.  §  525. 

*  Ibid.  §  525. 
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Orders  made  by  any  court,  justice  or  justices  of  the  peace,  or  ordkbs  for 
other  magistrates,  under  this  Act,  for  the  payment  of  seamen's  mohet,  how 
wages,  penalties,  or  other  sums  of  money,  on  the  master  or  ^^^^^^^' 
owner  of  a  ship,  if  not  paid  as  directed,  may  be  enforced  by 
distress  (in  Scotland,  poinding)  and  sale  of  the  said  ship,  her 
tadkle,  furniture,  and  apparel.* 

A  stipendiary  magistrate  has  full  power  to  do  alone  whatever  stipmwart 

^  '^  ^  *  ^  MAGISTRATK. 

two  justices  of  the  peace,  in  petty  sessions  assembled,  are 
authorised  by  thff  Act  to  do.* 

»  17  &  18  Vict.  c.  104,  §  523.  «  Ilnd.  §  519. 
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THE  MERCHANT  SHIPPING  ACTT,  1864. 

17  &  18  viOT,  c.  104. 

AN  ACT  TO  AICBND  AND  CONSOLIDATB  TAB  ACTS  HBLATING  TO 

MERCHANT  SHIPPING. 
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Whbbxas  it  is  expedient  to  amend  and  consolidate  the  acts  relating  to  Merchant  ij  ^  ^g  y^^,^ 
Shipping :  be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with        c.  104. 

the  adyice  and  consent  of  the  Ijords  spiritual  and  temporal,  and  Commons  in  this  present 

parliament  assembled,  and  by  the  authority  of  the  sam^,  as  follows : 

Preliminary, 

1.  This  Act  may  b«  cited  for  all  purposes  as  "  The  Merchant  Shipping  Act,  1854."  ghort  tiUe  of 

2.  In  the  construction  and  for  the  purposes  of  this  Act  (if  not  inconsistent  with  the  A.et. 
context  or  subject  matter)  the  following  terms  shall  have  the  respective  meanings  herein-  crr?a^tonm?in^ 
after  assigned  to  them ;  that  is  to  say;  this  Act. 

"  Her  Majesty's  dominions "  shall  mean  Her  Migesty's  dominions  strictly  so  called, 
and  all  territories  under  the  goyemment  of  the  East  India  Company,  and  all 
other  territories  (if  any)  goyemcd  by  any  charter  or  licence  from  the  Crown  or 
Parliament  of  the  United  Kingdom  : 
"  The  United  Kingdom  "  shall  mean  Great  Britain  and  Ireland : 
'*  British  possession"  shall  mean  any  colony,  plantation,  island,  territory,  or  settlement 
within  Her  Majesty's  dominions,  and  not  within  the  "  United  Kingdom  :" 
The  Treasury  "  shall  mean  the  commissioners  of  Her  Migesty's  Treasury : 
The  Admiralty "  shall  mean  the  Lord  High  Admiral  or  the  commlBsioners  for 
executing  his  office : 
"  The  Board  of  Trade "  shall  mean  the  lords  of  the  Committee  of  Privy  Council 
appointed  for  the  consideration  of  matters  relating  to  trade  and  foreign  planta- 
tions : 
The  Trinity  House"  shall  mean  the  master,  wardens,  and  assistants  of  the  guild, 
fraternity,  or  brotherhood  of  the  most  glorious  and  undivided  Trinity  and  of  St, 
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612  PRELIMINARY. 

17  &  18  Vict.  Clement  in  the  pariah  of  Deptford  Strond  in  the  eoonty  of  Kent,  commonly 

c.  104.  called  the  Corporation  of  the  Trinity  House  of  Deptford  Strond : 

"  The  Port  of  Dublin  Corporation  **  ahall  mean  the  Corporation  for  Preflerring  and 

Improving  the  Port  of  Dublin : 
"Consular  officer"  shali  include  consul  general,  consul,  and  vice  consul,  and  any 
person  for  the  time  being  discharging  the  duties  of  consul  general,  consul,  or  tioq 
consul* 
"Receiyer"  shall  mean  any  person  appointed  in  pnnmanoe  of  this  Act  reoelTer  of 

wreck: 
"  Pilotage  authority  "  shall  include  all  bodies  and  persons  authorised  to  appoint  or 
license  pilots,  or  to  fix  or  alter  rates  of  pilotage^  or  to  exercise  any  jurisdietton  in 
respect  of  pilotage : 
Pilot "  shall  mean  any  person  not  belonging  to  a  ship  who  has  the  conduct  thereof: 
Qualified  pUot "  shall  mean  any  person  duly  licensed  by  any  pilotage  authority  to 

conduct  ships  to  which  he  does  not  belong ; 
Master  "  shall  include  every  person  (except  a  pilot)  having  command  or  chaige  of 
any  ship  : 
"Seaman"  shall  include'  every  person  (except  masters,  pilots,  and  apprentices  duly 
indentured  and  registered)  employed  or  engaged  in  any  capacity  on  board 
any  ship : 
" Salvor"  shall,  in  the  case  of  salvage  services  rendered  by  the  officers  or  crew  or  put 
of  the  crew  of  any  ship  belonging  to  Her  Migesty,  mean  the  person  in  oomnaod 
of  such  ship : 
"  Person  "  shall  include  body  corporate. 
"  Ship  "  shall  include  every  description  of  vessel  used  in  navigation  not  propelled  by 

oars: 
*'  Foreign-going  Ship  "  shall  include  every  ship  employed  in  trading  or  going  between 
some  place  or  places  in  the  United  Kingdom,  and  some  place  or  places  situate 
beyond  the  following  limits :  that  is  to  say,  the  coasts  of  the  United  Kingdom, 
the  islands  of  Guernsey,  Jersey,  Sark,  Aldemey  and  Man,  and  the  continent  of 
Europe  between  the  river  Elbe  and  Brest  inclusive : 
"  Home-trade  ship  "  shall  include  every  ship  employed  in  trading  or  going  withm  the 
following  limits  ;  that  is  to  say,  the  United  Kingdom,  the  islands  of  Guernsey, 
Jersey,  Sark,  Aldemey,  and  Man,  and  the  continent  of  Europe  between  the  rirer 
Elbe  and  Brest  inclusive : 
'*  Home-trade  passenger  ship  "  shall  mean  every  home-trade  ship  employed  in  carrying 

passengers : 
"  Lighthouses  "  shall,  in  addition  to  the  ordinary  meaning  of  the  word,  include  floating 
and  other  lights  exhibited  for  the  guidance  of  ships,  and  *'  buoys  and  beaeons** 
shall  include  all  other  marks  and  signs  of  the  sea : 
"  Wreck  "  shall  include  Jetsam,  flotsam,  lagan,  and  derelict  found  in  or  on  the  shores 
of  the  sea  or  any  tidal  water. 
Commenoement       3.  This  Act  shall  come  into  operation  on  the  first  day  of  May,  one  thonsand  eigfat 
®'  ^**-  hundred  and  fifty-five. 

Exemption  of         i.  This  Act  shall  not,  except  as  hereinafter  spedally  provided,  apply  to  ships  belonging 
Her^^eacy'.     to  Her  Migesty. 

Division  of  Act,       ^'  This  Act  shall  be  divided  into  eleven  parts : 

The  first j>art  relating  to  the  Board  of  Trade :  its  general  functions : 

The  second  part  to  British  ships :  their  ownership,  measurement  and  registry : 

The  third  part  to  masters  and  seamen : 

The  fourth  part  to  safety  and  prevention  of  acddents  : 

The  fifth  part  to  pilotage  : 

The  sixth  part  to  lighthouses : 

The  seventh  part  to  the  Mercantile  Marine  Fund. 

The  eighth  part  to  wrecks,  casualties,  and  salvage : 

The  ninth  part  to  liability  of  shipowners : 

The  tenth  part  to  legal  procedure : 

The  eleventh  part  to  miscellaneous  matters. 
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PART  I. 

THE  BOARD  OF  TRADE,  ITS  GENERAL  FUNCTIONS.         ^^  a\oZ^^' 


6.  The  Board  of  Trade  shall  he  the  department  to  undertake  the  general  superin-  Board  of  Trade 
tendence  of  xnattera  relating  to  merchant  BhipB  and  seamen,  and  shall  he  authorised  to  {^  ^p^eiinte?d  °^ 
carry  into  execution  the  provisions  of  this  Act  and  of  all  other  Acts  relating  to  Merchant  merchant  ship- 
ships  and  seamen  in  force  for  the  time  heing,  other  than  such  Acts  as  relate  to  the  P^°K' 
reyenue. 

7.  All  documents  whatever  purporting  to  be  issued  or  written  by  or  under  the  direction  Certificates  and 
of  the  Board  of  Trade,  and  purporting  either  to  be  sealed  with  the  seal  of  such  board,  or  ^Sir^^h^^ 
to  ^be  signed  by  one  of  the  secretaries  or  assistant  secretaries  to  such  board,  shall  be  sealed  or  eigneii 
received  in  evidence,  and  shall  be  deemed  to  be  issued  or  written  by  or  under  the  *\q£J^ 
direction  of  the  said  board,  without  further  proof,  unless  the  contrary  be  shown ;  and  all  b«  r«celTed  in 
docnments  purporting  to  be  certificates  issued  by  the  Board  of  Trade  in  pursuance  of  this  evidence. 
Act,  and  to  be  sealed  with  the  seal  of  such  board,  or  to  be  signed  by  one  of  the  officers  of 

the  marine  department  of  such  board,  shall  be  received  in  evidence,  and  shall  be  deemed 
to  be  such  certificates,  without  further  proof,  unless  the  contrary  be  shown. 

8.  The  Board  of  Trade  may  from  time  to  time  prepare  and  sanction  forms  of  the  various  Board  of  Trade 
books,  instruments,  and  papers  required  by  this  Act  other  than  those  required  by  the  { Ja'S^nwa™  ^^ 
Second  Part  thereof,  and  may  from  time  to  time  make  such  alterations  therein  as  it  deems 

requisite ;  and  shall,  before  finally  issuing  or  altering  any  such  form,  give  such  public  notice 
thereof  as  it  deems  necessary  in  order  to  prevent  inconvenience ;  and  shall  cause  every 
such  form  to  be  sealed  with  such  seal  as  aforesaid,  or  marked  with  some  other  distin- 
guishing mark,  and  to  be  supplied  at  the  custom  houses  and  shipping  offices  of  the 
United  Kingdom  free  of  chaige,  or  at  such  moderate  prices  as  it  may  from  time  to  time 
fizy  or  may  license  any  persons  to  print  and  sell  the  same ;  and  every  such  book,  instru- 
ment and  paper  as  aforesud  shall  be  made  in  the  form  issued  by  the  Board  of  Trade,  and 
sanctioned  by  it  as  the  proper  form  for  the  time  being ;  and  no  such  book,  instrument, 
or  paper  as  aforesaid,  unless  made  in  such  form,  shall  be  admissible  in  evidence  in  any 
civil  proceeding  on  the  part  of  any  owner  or  master  of  any  ship ;  and  every  such  book, 
instrument,  or  paper,  if  made  in  a  form  purporting  to  be  a  proper  form,  and  to  be  sealed 
or  marked  as  aforesaid,  shall  be  taken  to  be  made  in  the  form  hereby  required,  unless  the 
contrary  is  proved. 

9.  All  instruments  used  in  carrying  into  effect  the  Second  Part  of  this  Act,  if  not  Certain  forms 
already  exempted  from  stamp  duty,  and  all  instruments  which  by  the  Third,  Fourth,  "Je*  eiemp?"'' 
Sixth,  or  Seventh  Parts  of  this  Act  are  required  to  be  made  in  forms  sanctioned  by  the  fromBtampdufy 
Board  of  Trade,  if  made  in  such  forms,  and  all  instruments  used  by  or  under  the  direction 

of  the  Board  of  Trade  in  carrying  such  parts  of  this  Act  into  effect,  shall  be  exempt  from 
stamp  duty. 

10.  Every  person  who  forges,  assists  in  forging,,  or  procures  to  be  forged,  such  seal  or  penalties  for 
other  distinguishing  mark  as  aforesaid,  or  who  fraudulently  alters,  assists  in  fraudulently  foTgery  o^  "®*l 
altering,  or  procures  to  be  fraudulently  altered,  any  form  issued  by  the  Board  of  Trade,  alteration  of 
with  the  view  of  evading  any  of  the  provisions  of  this  Act  or  any  condition  contained  in  fonna,  and  for 
such  form,  shall  for  each  offence  be  deemed  guilty  of  a  misdemeanor;  and  every  person  j^^n^d^by  B™d 
who,  in  any  case  in  which  a  form  sanctioned  by  the  Board  of  Trade  is,  by  the  third  part  of  Trad«. 

of  this  act  required  to  be  used,  uses  without  reasonable  excuse  any  form  not  purporting 
to  be  so  sanctioned,  or  who  prints,  sells,  or  uses  any  document  purporting  to  be  a  form 
BO  sanctioned,  knowing  the  same  not  to  be  so  sanctioned  for  the  time  being  or  not  to 
have  been  prepared  and  issued  by  the  Board  of  Trade,  shall  for  each  such  offence  incur  a 
penalty  not  exceeding  10^. 

11.  Subject  to  the  provisions  hereinafter  contained,  all  fees  and  payments  (other  than  Application  of 
fines)  coming  to  the  hands  of  the  Board  of  Trade  under  the  third  and  fourth  parts  of  ^^^^  b^^( 
this  Act,  shall  be  carried  to  the  account  of  the  Mercantile  Marine  Fund  hereinafter  Trade, 
mentioned,  and  shall  be  dealt  with  as  herein  prescribed  in  that  behalf;  and  all  fines 

coming  to  the  hands  of  the  Board  of  Trade  under  this  Act  shall  be  paid  into  the  receipt 
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17  &  IS  Vict,  of  Her  Majesty's  Exchequer  in  such  manner  as  the  Treasoiy  may  direct,  and  ahallbe 
c.  104.        carried  to  and  form  part  of  the  Consolidated  Fond  of  the  United  Kingdom. 

12.  All  consular  officers^  and  all  officers  of  customs  abroad,  and  all  Local  Kaiine 

Boards  and  shipping  masters,  shall  make  and  send  to  the  Board  of  Trade  such  returns  or 

reports  on  any  matter  relating  to  British  merchant  shipping  or  seamen  as  such  board 

Returns  to  Board  reQ^iu^es ;  and  all  shipping  masters  shall,  whenever  required  by  the  Board  of  Trade^ 

of  Trade.  produce  to  such  board  or  to  its  officers  all  official  log-books  and  other  documents  irhich, 

in  pursuance  of  this  Act,  are  delirered  to  them. 
Officers  of  Board  13.  Every  officer  of  the  Board  of  Trade,  and  every  commissioned  officer  of  any  of  Her 
of  Trade,  naviii  Mj^esty's  ships  on  full  pay,  and  every  British  consular  officer,  and  the  r^strar-^neal 
iheReidstrar**'  °^  seamen  and  his  assistant,  and  every  chief  officer  of  customs  in  any  place  in  Her 
General  of  sea-  Majesty's  dominions,  and  every  shipping  master,  may,  in  cases  where  he  has  reason  to 
men,  officers  of  gQspect  that  the  provisions  of  this  Act  or  the  laws  for  the  time  being  relating  to  merchant 
shipfdnVmas-     seamen  and  to  navigation  are  not  complied  with,  ezerdse  the  following  powers ;  (that 


ters,  may  inspect  ig  to  say,) 
documents  anr* 
master  crews. 


documents  and        g^  ^-y  ^gq^^jj^  ^j^^  owner,  master,  or  any  of  the  crew  of  any  British  ship  to  produce 


any  official  log-books  or  other  documents  relating  to  such  crew  or  anj  member 
thereof  in  their  respective  possession  or  control : 
He  may  require  any  such  master  to  produce  a  list  of  all  persons  on  hoard  hii 
ship,  and  take  copies  of  such  official  log-books,  or  documents,  or  of  any  part 
thereof: 
He  may  muster  the  crew  of  any  snch  ship : 

He  may  summon  the  master  to  appear  and  give  any  explanation  concerning  such  ship 
or  her  crew  or  the  said  official  log-books  or  documents : 
And  if  upon  requisition  duly  made  by  any  person  so  authorised  in  that  behalf  as  afoie- 
sud,  any  person  refuses  or  neglects  to  produce  any  such  official  l<^-book  or  document  as 
he  is  herein-before  required  to  produce,  or  to  allow  the  same  to  be  inspected  or  copied  as 
aforesaid,  or  impedes  any  such  muster  of  a  crew  as  aforesaid,  or  refuses  or  n^lecta  to 
give  any  explanation  which  he  is  herein-before  required  to  give,  or  knowingly  misleads  or 
deceives  any  person  herein-before  authorised  to  demand  any  such  explanation,  he  shall 
for  each  such  offence  incur  a  penalty  not  exceeding  201, 
Board  of  Trade        14.  The  Board  of  Trade  may  from  time  to  time,  whenever  it  seems  expedient  to  them 
BpeotoSr**"'  *"'  ^  ^  ^^*  appoint  any  person,  as  an  inspector,  to  report  to  them  upon  the  following 
matters ;  (that  is  to  say,) 
(1.)  Upon  the  nature  and  causes  of  any  accident  or  damage  which  any  ship  has  sus- 
tained or  caused,  or  is  alleged  to  have  sustained  or  caused : 
(2.)  Whether  the  provisions  of  this  Act,  or  any  regulations  made  under  or  by  virtue  of 

this  Act,  have  been  complied  with : 
(3.)  Whether  the  hull  and  machinery  of  any  steam-ship  are  sufficient  and  in  good 
condition. 
Powers  of  lu'  16.  Every  such  inspector  as  aforesaid  shall  have  the  following  powers;   (that  is 

specters.  to  say,) 

(1.)  He  may  go  on  board  any  ship,  and  may  inspect  the  same  or  any  part  thereof  or 
any  of  i£e  machinery,  boats,  equipments,  or  articles  on  board  thereof  to  which  the 
provisions  of  this  Act  apply,  not  unnecessarily  detaining  or  delaying  her  from 
proceeding  on  any  voyage : 
(2.)  He  may  enter  and  inspect  any  premises  the  entry  or  inspection  of  which  appears 
to  him  to  be  requisite  for  the  purpose  of  the  report  which  he  is  directed  ts 
make: 
(8.)  He  may,  by  summons  under  his  hand,  require  the  attendance  of  all  snch  persoiu 
as  he  thinks  fit  to  call  before  him  and  examine  for  such  purpose,  and  may  require 
answers  or  returns  to  any  inquiries  he  thinks  fit  to  make : 
(4).  He  may  require  and  enforce  the  production  of  all  books,  papers,  or  doeoments 

which  he  considers  important  for  such  purpose : 

(5.)  He  may  administer  oaths,  or  may,  in  lieu  of  requiring  or  admiidstering  an  oath, 

require  every  person  examined  by  him  to  make  and  subscribe  a  declaration  of  the 

truth  of  the  statements  made  by  him  in  his  examination : 

Witnesses  to  be  And  every  witness  so  summoned  as  aforesaid  shall  be  allowed  such  expenses  as  would  be 

allowed  ex-         allowed  to  any  witness  attending  on  subpoena  to  give  evidence  before  any  court  of  record, 

pensea,  ^^  .^  .^  Scotland,  to  any  witness  attending  on  citation  the  Court  of  Justiciary ;  and  in 

case  of  any  dispute  as  to  the  amount  of  such  expenses  the  same  shall  be  referred  by  the 

inspector  to  one  of  the  masters  of  Her  Migesty's  Court  of  Queen's  Bench  in  England  or 

Ireland,  or  to  the  Queen's  and  Lord  Treasurer's  Bemembrancer  in  Scotland,  who,  on  a 

request  made  to  him  for  that  purpose  under  the  hand  of  the  said  inspector,  shall  ascertain 
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and  certify  the  proper  amount  of  such  expenses ;  and  every  person  who  refuses  to  attend  ^ '  ^   i  ni   ^ 
as  a  witness  before  any  such  inspector,  after  having  been  required  so  to  do  in  the  manner        ^'  ^^  " 
hereby  directed  and  after  having  had  a  tender  made  to  him  of  the  expenses  (if  any)  to  penauy  for  re- 
whieh  he  is  entitled  as  aforesaid,  or  who  refuses  or  neglects  to  make  any  answer,  or  to  fusing  to  give 
give  any  retam,  or  to  produce  any  document  in  his  possession,  or  to  make  or  subscribe  evidence. 
any  declarations  which  any  such  inspector  is  hereby  empowered  to  require,  shall  for  each 
sach  oiFenoe  incur  a  penalty  not  exceeding  102. 

16.    Every  person  who  wilfully  impedes  any  such  inspector  appointed  by  the  Board  of  Fraatty  for  ob- 
Trade  as  aforesaid  in  the  execution  ef  his  duty,  whether  on  boa^  any  ship  or  elsewhere,  ton1^°&e'"^^^ 
shall  incur  a  penalty  not  exceeding  10/.  and  maybe  seized  and  detained  by  such  inspector  execution  of  fheir 
or  other  person  or  by  any  person  or  persons  whom  he  may  call  to  his  assistance  until  such  ^^^* 
offender  can  be  conveniently  taken  before  some  justice  of  the  peace  or  other  officer  having 
proper  jorisdiction. 


PART  11. 

BRITISH  SHIPS :  THEIR  OWNERSHIP,  MBASTJREMBNT,  AND  REGISTRY. 

Application, 

17.  The  Second  Part  of  this  Act  shall  apply  to  the  whole  of  Her  Mtyesty's  dominions,  pjjjif  *JJYct. 

Dueription  and  Ownerthip  of  British  Skips. 

18.  No  ship  shall  be  deemed  to  be  a  British  ship  unless  she  belongs  wholly  to  owners  Deseription  and 
of  the  following  description ;  that  is  to  say,  BrinsbBhipL 

(l.)  Natural-bom  British  subjects : 

Provided  that  no  natural  bom  subject  who  has  taken  the  oath  of  allegiance  to  any 

foreign  sovereign  or  state  shall  be  entitled  to  be  such  owner  as  aforesaid,  unless  he 

has  subsequently  to  taking  such  last-mentioned  oath  taken  the  oath  of  allegiance 

to  Her  Migesty,  and  is  and  continues  to  be  during  the  whole  period  of  his  so 

being  an  owner  resident  in  some  place  within  Her  Majesty's  dominions,  or  if  not 

so  resident,  member  of  a  British  &ctory,  or  partner  in  a  house  actually  carrying 

on  business  in  the  United  Kingdom  or  in  some  other  place  within  Her  Migesty's 

domiidons : 

(2.)  Persons  made  denizens  by  letters  of  denization,  or  naturalised  by  or  pursuant  to 

any  Act  of  the  Imperial  Legislature,  or  by  or  pursuant  to  any  Act  or  Ordinance  of 

the  proper  legislative  authority  in  any  British  possession : 

Provided  that  such  persons  are  and  continue  to  be  during  the  whole  period  of 

their  so  being  owners  resident  in  some  place  within  Her  Migesty's  dominions, 

or  if  not  so  resident,  members  of  a  British  factory,  or  partners  in  a  house 

actually  carrying  on  business  in  the  United  Kingdom  or  in  some  other  place 

within  Her  Migesty's  dominions,  and  have  taken  the  oath  of  alleg^iance  to  Her 

Majesty  subsequently  to  the  period  of  their  being  so  made  denizens  or 

naturalised : 

(8.)  Bodies  corporate  established  under,  subject  to  the  laws  of,  and  having  their 

principal  place  of  business  in  the  United  Kingdom  or  some  British  possession. 

19.  Every  British  ship  must  be  registered  in  manner  hereinafter  mentioned,  except,      British  shipis 
(1.)  Ships  duly  registered  before  this  Act  comes  into  operation :  M^HoM^srhe 
(2.)  Ships  not  exceeding  fifteen  tons  burden  employed  solely  in  navigation  on  the  rivers  regtsterad!"* 

or  coasts  of  the  United  Kingdom,  or  on  the  rivers  or  coasts  of  some  British  pos- 
session within  which  the  managing  owners  of  such  ships  are  resident  : 
(3.)  Ships  not  exceeding  thirty  tons  burden,  and  not  having  a  whole  or  fixed  deck,  and 
employed  solely  in  fishing  or  trading  coastwise  on  the  shores  of  Newfoundland 
or  parts  a<yacent  thereto,  or  in  the  gulf  of  St.  Lawrence,  or  on  such  portion  of 
the  coasts  of  Canada,  Nova  Scotia,  or  New  Brunswick  as  lie  bordering  on  such 
gulf. 
And  no  ship  hereby  required  to  be  registered  shall,  unless  registered,  be  recognised  as  a 
British  ship ;  and  no  officer  of  customs  shall  grant  a  clearance  or  transire  to  any  ship 
hereby  required  to  be  registered  for  the  purpose  of  enabling  her  to  proceed  to  sea  as  a 
BritiiJi  ship,  unless  the  master  of  such  ship,  upon  being  required  so  to  do,  produces  to  him 
such  certificate  of  registry  as  is  hereinafter  mentioned ;  and  if  such  ship  attempts  to 
proceed  to  sea  as  a  British  ship  without  a  clearance  or  transire,  such  officer  may  detain 
such  ship  until  such  certificate  is  produced  to  him. 


G16 


OF   BRITISH   SHIPS^   THEIR  OWNERSHIP  AND   REGISTRY.       [PART  H. 


17  &  18  Vict. 
e.  104. 
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MtojswmtMnA  qf  Tonnage, 

20.  Throughout  the  following  rales  the  tonnage  deck  shall  be  taken  to  be  the  npper 
deck  in  ehips  which  hare  less  than  three  decks,  and  to  be  the  second  deck  from  below  in 
all  other  ships ;  and  in  carrying  snch  rales  into  effect  all  measnrem^ts  shall  be  taken  in 
feet  and  fractions  of  feet,  and  all  fractions  of  feet  shall  be  expressed  in  dedmals. 

21.  The  tonnage  of  every  ship  to  be  registered,  with  the  exceptions  mentioned  In  the 
next  section,  shall  prenously  to  her  being  restored  be  ascertained  by  the  following  rale, 
hereinafter  called  Rule  I. :  and  the  tonnage  of  eyeiy  ship  to  which  snch  mle  can  be 
applied,  whether  she  is  about  to  be  registered  or  not,  shall  be  ascertained  by  the  same  rule : 

(1 .)  Measure  the  length  of  the  ship  in  a  straight  line  along  the  upper  side  of  the  tonnage 
deck  from  the  inside  of  the  inner  plank  (average  thickness)  at  the  side  of  the  stem 
to  the  inside  of  the  midship  stera  timber  or  pluik  there,  as  the  case  may  be  (aveiage 
thickness),  deducting  from  this  length  what  is  due  to  the  rake  of  the  bow  in  the 
thickness  of  the  deck,  and  what  is  due  to  the  rake  of  the  stera  timber  in  the  thidLuesi 
of  the  deck,  and  also  what  is  due  to  the  rake  of  the  stem  timber  in  one  third  of  the 
round  of  tiie  beam ;  divide  the  length  so  taken  into  the  number  of  equal  psrts 
required  by  the  following  table,  according  to  the  class  in  such  table  to  which  the 
ship  belongs ; 

Tabli. 

Glass  1.  Ships  of  which  the  tonnage  deck  is  according  to  the  above  measurement  50  feet 

long  or  under,  into  4  equal  parts : 
2.  Ships  of  which  the  tonnage  de^  is  according  to  the  above  measurement  above 

50  feet  long  and  not  exceeding  120,  into  6  equal  parts : 
8.  Ships  of  which  the  tonnage  deck  is  according  to  the  above  measurement  above 

120  feet  long  and  not  exceeding  180,  into  8  equal  parts : 

4,  Ships  of  which  the  tonnage  deck  Lb  according  to  the  above  measurement  above 
180  feet  long  and  not  exceeding  225,  into  10  equal  parts : 

5.  Ships  of  which  the  tonnage  deck  is  aooording  to  the  above  measurement  above 
225  feet  long,  into  12  equal  parte : 

(2.)  Then,  the  hold  being  first  sufficiently  cleared  to  admit  of  the  required  depths  and 
breadths  being  properly  taken,  find  the  transverse  area  of  such  ship  at  each  point  of 
division  of  the  length  as  follows :— Measure  the  depth  at  each  point  of  division,  from 
a  point  at  a  distance  of  one  third  of  the  round  of  the  beam  below  such  deck,  or,  in 
case  of  a  break,  below  a  line  stretched  in  continuation  thereof,  to  the  upper  side  of 
the  floor  timber  at  the  inside  of  the  limber  strake,  after  deducting  the  aversge 
thickness  of  the  ceiling  which  is  between  the  bilge  planks  and  limber  strake ;  then, 
if  the  depth  at  the  midship  division  of  the  length  do  not  exceed  sixteen  feet»  divide 
each  depth  into  four  equal  parts ;  then  measure  the  inside  horizontal  breadth  at  eadi 
of  the  three  points  of  division,  and  also  at  the  upper  and  lower  points  of  the  depth, 
extending  each  measurement  to  the  average  thickness  of  that  part  of  the  ceiling 
which  is  between  the  points  of  measurement ;  number  these  breadths  from  above 
(i.  e.  numbering  the  upper  breadth  one,  and  so  on  down  to  the  lowest  breadth)  ; 
multiply  the  second  and  fourth  by  four,  and  the  third  by  two ;  add  these  products 
together,  and  to  the  sum  add  the  first  breadth  and  the  fifth ;  multiply  the  quantity 
thus  obtained  by  one  third  of  the  common  interval  between  the  breadths,  and  the 
product  shall  be  deemed  the  transverse  area;  but  if  the  midship  depth  exceed  sixteen 
feet,  divide  each  depth  into  six  equal  parts  instead  of  four,  and  measure  as  befors 
directed  the  horizontal  breadths  at  the  five  points  of  division,  and  also  at  the  upper 
and  lower  points  of  the  depth ;  number  them  from  above  as  before ;  multiply  the 
second,  fourth,  and  sixth  by  four,  and  the  third  and  fifth  by  two ;  add  these  products 
together,  and  to  the  sum  add  the  first  breadth  and  the  seventh ;  multiply  the  quantity 
thus  obtained  by  one  third  of  the  common  interval  between  the  breadths^  and  the 
product  shall  be  deemed  the  transverse  area. 

(3.)  Having  thus  ascertained  the  transverse  area  at  each  point  of  division  of  the  length 
of  the  ship  as  required  by  the  above  table,  proceed  to  ascertain  the  register  tonnage 
of  the  ship  in  the  following  manner : — Number  the  areas  successively  1, 2,  8,  &c.. 
No.  1  being  at  the  extreme  limit  of  the  length  at  the  bow,  and  the  last  No.  at  the 
extreme  limit  of  the  length  at  the  stera;  then,  whether  the  length  be  divided 
according  to  the  table  into  four  or  twelve  parts  as  in  Classes  1  and  5,  or  any  intenne- 
diate  number  as  in  Classes  2, 3,  and  4,  multiply  the  second  and  every  even  numbered 
area  by  four,  and  the  third  and  every  odd  numbered  area  (except  the  first  and  last) 
by  two ;  add  these  products  together,  and  to  the  sum  add  the  first  and  last  if  they 
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yield  anything;  mnltiply  the  quantity  thns  obtained  by  one  third  of  the  common  17  &  18  Yiot. 
interral  between  the  areas,  and  the  product  will  be  the  cabical  contents  of  the  space        c.  104. 

under  the  tonnage  deck ;  divide  this  product  by  100,  and  the  quotient  being  the  

tonnage  under  the  tonnage  deck  shall  be  deemed  to  be  the  register  tonnage  of  the 
ahip,  subject  to  the  additions  and  deductions  hereinafter  mentioned. 
(4.)  If  there  be  a  break,  a  poop,  or  any  other  permanent  closed-in  space  on  the  upper  Poop  and  any 
de(^  available  for  cargo  or  stores,  or  for  the  berthing  or  accommodation  of  passengers  ^^|^.^^^"^'^" 
or  crew,  the  tonnage  of  such  space  shall  be  ascertained  as  follows : — Measure  the 
internal  mean  length  of  such  space  in  feet,  and  divide  it  into  two  equal  parts ; 
measure  at  the  middle  of  its  height  three  inside  breadths,  namely,  one  at  eadi  end 
and  the  other  at  the  middle  of  the  length ;  then  to  the  sum  of  the  end  breadths  add 
four  times  the  middle  breadth,  and  multiply  the  whole  sum  by  one-third  of  the  common 
interval  between  the  breadths ;  the  product  will  give  the  mean  horizontal  area  of 
such  space ;  then  measure  the  mean  height,  and  multiply  by  it  the  mean  horizontal 
area ;  divide  the  product  by  100,  and  the  quotient  shall  be  deemed  to  be  the  tonnage 
of  such  space,  and  shall  be  added  to  the  tonnage  under  the  tonnage  deck,  ascertained 
as  aforesaid,  subject  to  the  following  provisoes  ;  first,  that  nothing  shall  be  added 
for  a  dosed-in  space  solely  appropriated  to  the  berthing  of  the  crew,  unless  such 
space  exceeds  one-twentieth  of  the  remaining  tonnage  of  the  ship,  and  in  case  of 
such  excess  the  excess  only  shall  be  added ;  and,  secondly,  that  nothing  shall  be 
added  in  respect  of  any  building  erected  for  the  shelter  of  deck  passengers,  and 
approved  by  the  Board  of  Trade. 
(5.)  If  the  ship  has  a  third  deck  commonly  called  a  spar  deck,  the  tonnage  of  the  space  lo  eus  of  two  or 
between  it  and  the  tonnage  deck  shall  be  ascertained  as  follows : — Measure  in  feet  ™°"^  <l«eks. 
the  inside  length  of  the  space  at  the  middle  of  its  height  from  the  plank  at  the  side 
of  the  stem  to  the  lining  on  the  timbers  at  the  stem,  and  divide  the  length  into  the 
same  number  of  equal  parts  into  which  the  length  of  the  tonnage  deck  is  divided  as 
above  directed  ;  measure  (also  at  the  middle  of  its  height)  the  inside  breadth  of  the 
space  at  each  of  the  points  of  division,  also  the  breadth  of  the  stem  and  the  breadth 
at  the  stem ;  number  them  successively  1,  2,  3,  Ac,  commencing  at  the  stem ; 
multiply  the  second  and  all  the  other  even-numbered  breadths  by  four,  and  the  third 
and  air  the  other  odd-numbered  breadths  (except  the  first  and  last)  by  two ;  to  the 
sum  of  these  products  add  the  first  and  last  breadths ;  multiply  the  whole  sum  by 
one-third  of  the  common  interval  between  the  breadths,  and  the  result  will  give  in 
superficial  feet  the  mean  horizontal  area  of  such  space ;  measure  the  mean  height  of 
such  space,  and  multiply  by  it  the  mean  horizontal  area,  and  the  product  will  be  the 
cubicad  contents  of  the  space;  divide  this  product  by  100,  and  the  quotient  shall  be 
deemed  to  be  the  tonnage  of  such  space,  and  shall  be  added  to  the  other  tonnage  of 
the  ship  ascertained  as  aforesaid ;  and  if  the  ship  has  more  than  three  decks,  the 
tonnage  of  each  space  between  decks  above  the  tonnage  deck  shall  be  severally 
ascertained  in  manner  above  described,  and  shall  be  added  to  the  tonnage  of  the  ship 
ascertained  as  aforesaid.  RomII. 

22.  Ships  which,  requiring  to  be  measured  for  any  purpose  other  than  registry,  have  For  ships  not 
cargo  on  board,  and  ships  which,  requiring  to  be  measured  for  the  purpose  of  registry,  '^°^'J^J{['  ^^^ 
cannot  be  measured  by  the  mle  above  given,  shall  be  measured  by  the  following  rule,  o?board.^'^ 
hereinafter  called  Rule  II. : 
(1.)  Measure  the  length  on  the  upper  deck  from  the  outside  of  the  outer  plank  at  the  Length, 
stem  to  the  aftside  of  the  stem  post,  deducting  therefrom  the  distance  between  the 
afteide  of  the  stem  post  and  the  rabbet  of  the  stern  post  at  the  point  where  the 
counter  plank  crosses  it ;  measure  also  the  greatest  breadth  of  the  uhip  to  the  outside  Breadth, 
of  the  outer  planking  or  wales,  and  then,  having  first  marked  on  the  outside  of  the 
ship  on  both  sides  thereof  the  height  of  the  upper  deck  at  the  ship's  sides,  girt  the 
ship  at  the  greatest  breadth  in  a  direction  perpendicular  to  the  keel  from  the  height 
so  marked  on  the  outside  of  the  ship  on  the  one  side  to  the  height  so  marked  on  the 
other  side  by  passing  a  chain  under  the  keel ;  to  half  the  gir^  thus  taken  add  half  Olrtlngof  the 
the  main  breadth ;  square  the  sum ;  multiply  the  result  by  the  length  of  the  ship  '  *  '* 
taken  as  aforesaid ;  then  multiply  this  product  by  the  factor '0018  (eighteen  ten- 
thousandths)  in  the  case  of  ships  built  of  wood,  and  *0021  (twenty-one  ten-thou- 
landths)  in  the  case  of  ships  built  of  iron,  and  the  product  shall  be  deemed  the 
register  tonnage  of  the  ship  subject  to  the  additions  and  deductions  hereinafter 
mentioned. 
(2.)  If  there  be  a  break,  a  poop,  or  other  closed-in  space  on  the  upper  deck,  the  tonnage  Poop  and  other 
of  such  space  shall  be  ascertained  by  multiplying  together  the  mean  length,  breadth,  oioMd-in  spso^s 
and  depth  of  such  space,  and  dividing  the  product  by  100,  and  the  quotient  so  *"  ^^^^ 
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17  &  18  Vict. 
c.  104. 

RlTLB  III. 

Allowance  for 
engine  room  In 
■teamen. 


To  be  rateable  In 
ordinarj  ■team- 
en. 


May  be  measured 
when  the  space 
ia  anoaaallj 
large  or  tmalL 


Modeormeaavrc* 
ment. 


In  caae  of 
sepante  com- 
partmentB. 


Shafl-tronk  of 
Bcreir  steamer. 


Alteration  of 
engine  room. 


Penalty  for  car- 
rying goods  in 
snch  space. 

RtTLK  IV. 

Open  ships  how 
measured. 

Tounage  and 
number  of  cer- 
tificate to  be 
carved  on  main 
beam. 


Tonnage  when 
once  ascertained 
10  be  erer  after 
deemed  the 
tonnage. 


obtained  shall  be  deemed  to  be  the  tonnage  of  Bueh  space,  and  shall,  sabject  to  the 
deduction  for  a  closed-in  space  appropriated  to  the  crew  as  mentioned  in  Rnle  I.,  be 
added  to  the  tonnage  of  the  ship  ascertained  as  aforesaid. 

23.  In  every  ship  propelled  by  steam  or  other  power  requiring  engine-room,  an  allowanee 
sball  be  made  for  the  space  occupied  by  the  propelling  power,  and  the  amount  so  allowed 
shnll  be  deducted  from  the  gross  tonnage  of  the  ship  ascertained  as  aforesaid,  and  the 
remainder  shall  be  deemed  to  be.  the  roister  tonnage  of  such  ship ;  and  such  deduetioii 
sliall  be  estimated  as  follows  (that  is  to  say) : 

(a.)  As  regards  ships  propelled  by  paddle  wheels  in  which  the  tonnage  of  the  spaee 
solely  occupied  by  and  necessary  for  the  proper  working  of  the  boilers  and  madiineiiy 
is  abore  twenty  per  cent  and  under  thirty  per  cent,  of  the  gross  tonnage  of  the  ship, 
such  deduction  shall  be  thirty-seven  one-hundredths  of  such  gross  tonnage ;  and  in  ships 
propelled  by  screws  in  which  the  tonnage  of  snch  space  is  above  thirteen  per  cent,  and 
under  twenty  per  cent,  of  such  gross  tonnage,  such  deduction  shall  be  thirtj-two  one- 
hundredths  of  such  gross  tonnage : 

{b.)  As  regards  all  other  ships,  the  deduction  shall,  if  the  commissioners  of  customa 

and  the  owner  both  agree  tiiereto,  be  estimated  in  the  same  manner ;  bnt  either  they 

or  he  may  in  their  or  his  discretion  require  the  space  to  be  measured  and  the  deduction 

estimated  accordingly ;  and  whenever  such  measurement  is  so  required  the  deduction 

shall  consist  of  the  tonnage  of  the  space  actually  occupied  by  or  required  to  be  enclosed 

for  the  proper  working  of  the  boilers  and  machinery,  with  the  addition  in  the  esse  of 

ships  propelled  by  paddle-wheels  of  one  half,  and  in  the  case  of  ships  propelled  by 

screws  of  three-fourths  of  the  tonnage  of  such  space ;  and  the  measurement  and  use  of 

such  space  shall  be  governed  by  the  following  rules  (iJiat  is  to  say) : 

(1.)  Measure  the  mean  depth  of  the  space  from  its  crown  to  the  ceiling  at  the  limber 

strake,  measure  also  three,  or,  if  necessary,  more  than  three  breadths  of  the  space  at 

the  middle  of  its  depth,  taking  one  of  such  measurements  at  each  end,  and  another 

at  the  middle  of  the  length ;  take  the  mean  of  such  breadths ;  measure  also  the  mean 

length  of  the  space  between  the  foremost  and  aftermost  bulkheads  or  limita  of  its 

length,  excluding  such  parts,  if  any,  as  are  not  actually  occupied  by  or  required  for 

the  proper  working  of  the  machinery ;  multiply  together  these  three  dimensions  of 

length,  breadth,  and  depth,  and  the  product  wiU  be  the  cubical  contents  of  the  space 

below  the  crown ;  then  find  the  cubical  contents  of  the  space  or  spaces,  if  any,  above 

the  crown  aforesaid,  which  are  framed  in  for  the  machinery  or  for  the  admission  of 

light  and  air,  by  multiplying  together  the  length,  depth,  and  breadth  thereof;  add 

such  contents  to  the  cubical  contents  of  the  space  below  the  crown ;  divide  the  snm 

by  100,  and  the  result  shall  be  deemed  to  be  the  tonnage  of  the  ssid  space : 

(2.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured  the  engines  and 

boilers  are  fitted  in  separate  compartments,  the  contents  of  each  shall  be  measured 

severally  in  like  manner,  according  to  the  above  rules,  and  the  sum  of  their  several 

results  shall  be  deemed  to  be  the  tonnage  of  the  said  space : 

(8.)  In  the  case  of  screw  steamers  in  which  the  space  aforesaid  is  to  be  measured,  the 

contents  of  the  shaft  trunk  shall  be  added  to  and  deemed  to  form  part  of  such  spaee, 

and  shall  be  ascertained  by  multiplying  together  the  mean  length,  breadth,  and 

depth  of  the  trunk,  and  dividing  the  product  by  100 : 

(4.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured,  any  alteration  be 

made  in  the  length  or  capacity  of  such  space,  or  if  any  cabins  be  fitted  in  such  space, 

such  ship  shall  be  deemed  to  be  a  ship  not  registered  until  remeasurement : 

(5.)  If  in  any  ship  in  which  the  space  aforesaid  is  to  be  measured,  any  goods  or  stores 

are  stowed  or  carried  in  snch  space,  the  master  and  owner  shall  each  be  liable  to  a 

penalty  not  exceeding  1002. 

24.  In  ascertaining  the  tonnage  of  open  ships  the  upper  edge  of  the  upper  stnJce  Is  to 
form  the  boundary  line  of  measurement,  and  the  depths  shall  be  taken  from  an  athwart- 
ship  line,  extended  from  upper  edge  to  upper  edge  of  the  said  strake  at  each  diviuon  of 
the  length. 

25.  In  every  registered  British  ship  the  number  denoting  the  register  tonnage,  ascer- 
tained as  herein-before  directed,  and  the  number  of  her  certificate  of  registry,  shall  be 
deeply  carved  or  otherwise  permanently  marked  on  her  main  beam,  and  shall  be  so 
continued ;  and  if  it  at  any  time  cease  to  be  so  continued,  such  ship  shall  no  longer  be 
recognised  as  a  British  ship. 

26.  Whenever  the  tonnage  of  any  ship  has  been  ascertained  and  registered  in  accordance 
with  the  provisions  of  this  Act,  the  same  shall  thenceforth  be  deemed  to  be  the  tonnage 
of  such  ship,  and  be  repeated  in  every  subsequent  registry  thereof,  unless  any  alteration 
is  made  in  the  form  or  capacity  of  such  ship,  or  unless  it  is  discotered  that  the  tonnage 


PART  H.]       OF   BRITISH   SHIPS»  THEIR   OWNERSHIP  AND  REGISTRY.  619 

of  sach  ship  has  been  enoneoiisly  oompnted;  and  in  either  of  such  cases  such  ship  shall  17  &  18  Vict. 
be  remeasnred,  and  her  tonnage  determined  and  registered  according  to  the  rales  herein-        c.  104. 
before  contained  in  that  behalf.  

27.  The  roles  for  the  measurement  of  tonnage  herein  contained  shall  not  make  it  Remeunrement 
neoeasary  to  alter  the  present  registered  tonnage  of  any  British  ship  registered  before  this  of  ships  aircAdy 
Act  comes  into  operation ;  but  if  the  owner  of  any  such  ship  desires  to  haYe  the  same  b?ma!d!rbu^^^^ 
remeasnred  according  to  snch  rules,  he  may  apply  to  the  commissioners  of  cnstoms  for  tobeoompoisory. 
the  purpose,  and  snch  commissioners  shall  thereupon,  and  on  payment  of  such  reason- 
able charge  for  the  expenses  of  remeasurement,  not  exceeding  the  sum  of  seven  shillings 

and  sixpence  for  each  transyerse  section,  as  they  may  authorise,  direct  such  remeasurement 
to  be  made,  and  such  ship  shall  thereupon  be  remeasured  according  to  such  rules  as 
aforesaid,  or  according  to  such  of  them  as  may  be  applicable ;  and  the  number  denoting 
the  r^;iBter  tonnage  shall  be  altered  accordingly. 

28.  If  it  appears  to  the  commissioners  of  customs  that  in  any  steam-ship  measured  ^o^or  to  re- 
before  this  Act  comes  into  operation,  store-rooms  or  coal-bunkers  haye  been  introduced  ^^H^'^UmB  im- 
into  or  thrown  across  the  engine-room,  so  that  the  deduction  from  the  tonnage  on  account  properly  ex. 

of  the  engine-room  is  larger  than  it  ought  to  be,  the  said  commissioners  may,  if  they  ^*^^^' 
think  fit,  direct  such  engine-room  to  be  remeasured  according  to  the  rules  in  force  before 
this  Act  comes  into  operation,  excluding  the  space  occupied  by  such  store-rooms  or  coal- 
bonkersy  or  may,  if  the  owners  so  desire,  cause  the  ship  to  be  remeasured  according  to 
the  rales  herein-before  contained,  and  subject  to  the  conditions  contained  in  the  last 
preceding  section;  and  after  remeasurement  the  said  commissioners  shall  cause  the 
ship  to  be  registered  anew,  or  the  registry  thereof  to  be  altered,  as  the  case  may  require. 

29.  The  commissioners  of  customs  may,  with  the  sanction  of  the  Treasury,  appoint  ^^T?^^^ 
snch  persons  to  superintend  the  suryey  and  admeasurement  of  ships  as  they  think  fit ;  rf^iations  ° 
and  may,  with  the  approval  of  the  Board  of  Trade,  make  such  regulations  for  that  purpose  made  for 

as  may  be  neoeBsaiy ;  and  also,  with  the  like  approval,  make  such  modifications  and  ^*i^'^"*^^  ^' 
alterations  as  from  time  to  time  become  necessary  in  the  tonnage  rules  hereby  prescribed, 
in  order  to  the  more  accurate  and  uniform  application  thereof,  and  the  effectual  carrying 
oat  of  the  principle  of  admeasurement  therein  adopted. 

Registry  of  British  Ships. 

80.  The  following  persons  are  required  to  register  British  ships,  and  shall  be  deemed  Begistran  of 
registrars  for  the  purposes  of  this  Act  (that  is  to  say) :  ^"^*^  ^^'' 

(L)  At  any  port  or  other  pUoe  in  the  United  Kingdom  or  Isle  of  Man  approved  by 
the  commissioners  of  customs  for  the  registry  of  ^ips,  the  collector,  comptroller,  or 
other  principal  officer  of  customs  for  the  time  being : 

(2.)  In  tiie  islands  of  Guernsey  and  Jersey,  the  principal  officers  of  Her  Majesty's 
customs,  together  with  the  governor,  lieutenant-governor,  or  other  person  adminis- 
tering the  government  of  such  ishinds  respectively : 

(3.)  In  Malta,  Gibraltar,  and  Heligoland,  the  governor,  lieutenant-governor,  or  other 
person  admimstering  the  government  of  such  places  respectively : 

(4.)  At  any  port  or  place  so  approved  as  aforesaid  within  the  limits  of  the  charter,  but 
not  under  the  government  of  the  East  India  Company,  and  at  which  no  custom-house 
is  established,  the  collector  of  duties,  together  wiUi  the  governor,  lieutenant-governor, 
or  other  person  administering  the  government : 

(5.)  At  the  ports  of  Calcutta,  Madras,  and  Bombay,  the  master  attendants,  and  at  any 
other  port  or  place  so  approved  as  aforesaid  within  the  limits  of  the  charter  and 
under  the  government  of  the  East  India  Company,  the  collector  of  duties,  or  any 
other  person  of  six  years  standing  in  the  civil  service  of  the  said  Company  who  is 
appointed  by  any  of  the  governments  of  the  said  Company  to  act  for  this  purpose : 

(6.)  At  every  other  port  or  place  so  approved  as  aforesaid  within  Her  Migesty's 
dominions  abroad,  the  collector,  comptroller,  or  other  principal  officer  of  customs  or 
of  navigation  laws ;  or  if  there  is  no  such  officer  resident  at  such  port  or  place,  the 
governor,  lieutenant-governor,  or  other  person  administering  the  government  of  the 
possession  in  which  such  port  or  place  is  situate. 

81.  The  governor,  lieutenant-governor,  or  other  person  administering  the  government  Subetitntion  of 
in  any  British  possession  where  any  ship  is  registered  under  the  authority  of  this  Act  governor  abroad 
shall,  with  regud  to  the  performance  of  any  act  or  thing  relating  to  the  registry  of  a  ship  mulli^erfl  of 
or  of  any  interest  therein,  be  considered  in  all  respects  as  occupying  the  place  of  the  eiutoma*  and  of 
commissioners  of  customs ;  and  any  British  consular  officer  shall,  in  any  place  where  there  ««>»l  'nr  Jiutioe . 
ia  no  justice  of  the  peace,  be  authorised  to  take  any  declaration  hereby  required  or 

permitted  to  be  made  in  the  presence  of  a  justice  of  the  peace. 
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17  k  18  Yior.     82.  Ereiy  registrar  duOl  keep  a  book,  to  be  called  "The  Register  Book,"  ami  enter 
c.  104.        therein  the  particulars  hereinafter  required  to  be  registered. 

88.  The  port  or  place  at  which  any  British  ship  is  registered  for  the  time  bei^g  shall 
rlf^terbooLT'*  be  considered  her  port  of  registry  or  the  port  to  which  she  belongs. 
Portofngistry       ^^'  ^®  following  rules  shall  be  obsenred  with  respect  to  the  names  of  Biitiib 
of  Britlih  ship,    registered  ships ;  (that  is  to  say), 

Namo  ofship.         (1.)  Before  rc^try  the  name  of  each  ship  and  of  the  port  to  which  she  beloi^gs  shall 

be  painted  on  a  conspicuous  part  of  her  stem  on  a  &iA  ground  in  white  or  yeUov 
letters  of  a  length  not  less  than  four  inches : 
(2.)  No  change  shall  be  made  in  the  name  of  any  registered  ship : 
(3.)  No  concealment,  absence,  or  avoidable  obliteration  of  the  above  names  ahaU  be 

permitted,  except  for  the  purpose  of  escaping  c^>tnre  by  an  enemy : 
(i.)  The  ship  shall  not  be  described  by  or  with  the  knowledge  of  the  owner  or  master 
by  any  name  other  than  the  one  by  which  she  is  registered  : 
And  for  eveiy  breach  of  the  above  rules  or  any  of  them  the  owner  and  master  sihall 
each  incur  a  penalty  not  exceeding  100/. 
AppUcAtton  for        35.  Eveiy  application  for  the  registry  of  a  ship  shall  in  the  case  of  individoali  be 
wiMraTto  be         made  by  the  person  requiring  to  be  registered  as  owner,  or  by  some  one  or  more  of  such 
made.  persons  if  more  than  one,  or  by  his  or  their  duly  authorised  agent,  and  in  the  ease  of 

bodies  corporate  by  their  duly  authorised  agent ;  the  authority  of  such  agents  if  appointed 
by  individuals,  to  be  testified  by  some  writing  under  the  hands  of  the  appointors,  and  if 
appointed  by  a  body  corporate,  by  some  instrument  under  the  common  seal  of  sadi  body 
corporate. 
Sarvay  oi  ship.        36.  Before  registry,  the  ship  shall  be  surveyed  by  a  person  duly  appointed  under  this 
Act ;  and  such  surveyor  shall  grant  a  certificate  in  the  form  marked  A.  in  the  schednle 
hereto,  specifying  her  tonnage,  build,  and  such  other  particulars  descriptive  of  the 
identity  of  the  ship  as  may  from  time  to  time  be  required  by  the  Board  of  Trade ;  and 
such  c^ificate  shall  be  delivered  to  the  registrar  before  registry. 
Rnles  u  to  SB-        87.  The  following  rules  shall  be  observed  with  respect  to  entries  in  the  roister  book ; 
jrie.  in  register    (that  U  to  say), 

(1.)  The  property  in  a  ship  shall  be  divided  into  sixty-four  shares : 

(2.)  Subject  to  the  provisions  with  respect  to  joint  ownen  or  owners  by  trans- 
mission hereinafter  contained,  not  more  than  thirty-two  individuals  (hall  be 
entitled  to  be  reg^tered  at  the  same  time  as  ownen  of  any  one  ship;  but 
this  rule  shall  not  affect  the  beneficial  title  of  any  number  of  persons  or  of  any 
company  represented  by  or  claiming  under  or  through  any  registmd  owner  or  Joint 
owner: 

(3.)  No  person  shall  be  entitled  to  be  registered  as  owner  of  any  fractional  part  of  a 
share  in  a  ship ;  but  any  number  of  persons,  not  exceeding  five,  may  be  registered 
as  joint  owners  of  a  ship  or  of  a  share  or  shares  therein : 

(4.)  Joint  owners  shall  be  considered  as  constituting  one  person  only  as  regards  the 
foregoing  rule  relating  to  the  number  of  persons  entitled  to  be  registered  as  ownen, 
and  shall  not  be  entitled  to  dispose  in  severalty  of  any  interest  in  any  ship  or  in 
any  share  or  shares  therein  in  respect  of  which  they  are  registered : 

(5.)  A  body  corporate  may  be  registered  as  owner  by  its  corporate  name. 
Declaration  of         38.  No  person  shall  be  entitled  to  be  registered  as  owner  of  a  ship  or  any  aharo 
ownenhip  by  in-;  therein  until  he  has  made  and  subscribed  a  declaration  in  the  form  marked  B.  in  the 
ua  owner,    g^^^^^j^  hereto,  referring  to  the  ship  as  described  in  the  certificate  of  the  surv^or,  and 
containing  the  following  particulan ;  (that  is  to  say,) 

(1.)  A  statement  of  his  qualification  to  be  an  owner  of  a  share  in  a  British  ship : 

(2.)  A  statement  of  the  time  when  and  the  place  where  such  ship  was  built,  or  (if  the 
ship  is  foreign  built,  and  the  time  and  place  of  building  not  known,)  a  statement 
that  she  is  foreign-built,  and  that  he  does  not  know  the  time  or  place  of  her 
building ;  and,  in  addition  thereto,  in  the  case  of  a  foreign  ship,  a  statement  of  her 
foreign  name,  or  (in  the  case  of  a  ship  condemned)  a  statement  of  the  time,  place, 
and  court  at  and  by  which  she  was  condemned : 

(3.)  A  statement  of  the  name  of  the  master : 

(4.)  A  statement  of  the  number  of  shares  in  such  ship  of  which  he  is  entitled  to  be 
reentered  as  owner : 

(5.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief,  any  unqualified  penon  or 

body  of  peraons  is  entitled  as  owner  to  any  legal  or  beneficial  interest  in  such  ship 

or  any  share  therein : 

The  above  declaration  of  ownership  shall  be  made  and  subscribed  in  the  presence  of  the 

registrar  if  the  declarant  reside  within  five  miles  of  the  custom  house  of  the  port  of 
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rqgiBtiy,  but  if  beyond  that  distance  in  the  presence  of  any  registrar  or  of  any  justice  of  17  &  18  Vict. 
the  peace.  c.  104. 

89.  No  body  corporate  shall  be  entitled  to  be  registered  as  owner  of  a  ship  or  of  any 

■hare  therein  until  the  secretary  or  other  duly  appointed  public  officer  of  such  body  Decimation  of 
corporate  has  made  and  subscribed  in  the  presence  of  the  registrar  of  the  port  of  ovn^niiip  by 
regiatry  a  declaration  in  the  form  marked  C.  in  the  schedule  hereto,  referring  to  the  ship      ^  ^^n^n.  e. 
■fl  described  in  the  certii&cate  of  the  sunreyor,  and  contuning  the  following  particulars ; 
(that  is  to  say,) 

(1.)  A  statement  of  such  circumstances  of  the  constitution  and  business  of  such  body 

corporate  as  prove  it  to  be  qualified  to  own  a  British  ship. 
(2.)  A  statement  of  the  time  when  and  the  place  where  such  ship  was  built,  or  (if  the 
ship  is  foreign-built,  and  the  time  and  place  of  building  unknown,)  a  statement  that 
she  is  foreign-built,  and  that  he  does  not  know  the  time  or  place  of  her  building ; 
and,  in  addition  thereto,  in  the  case  of  a  foreign  ship,  a  statement  of  her  foreign 
name,  or  (in  the  case  of  a  ship  condemned)  a  statement  of  the  time,  place,  and 
eourt  at  and  by  which  she  was  condemned : 
(8.)  A  statement  of  the  name  of  the  master : 
(4.)  A  statement  of  the  number  of  shares  in  such  ship  of  which  such  body  corporate 

18  owner : 
(5.)  A  denial  that,  to  the  best  of  his  knowledge  and  belief,  any  unqualified  person  or 
body  of  persons  is  entitled  as  owner  to  any  legal  or  beneficial  interest  in  such  ship 
or  any  share  therein. 

40.  Upon  the  first  registry  of  a  ship  there  shall,  in  addition  to  the  dechuration  of  EyideoM  to  be 
ownenhip,  be  produced  the  following  eridence ;  (that  is  to  say,)  '"SSr?  ^^ 

(1.)  In  the  case  of  a  British-buUt  ship,  a  certificate  (which  the  builder  is  hereby  required  ^ 
to  gnmt  under  his  hand)  containing  a  true  account  of  the  proper  denomination  and 
of  the  tonnage  of  such  ship  as  estimated  by  him,  and  of  the  time  when  and  of  the 
place  where  such  ship  was  buUt,  together  with  the  name  of  the  party  (if  any)  on 
whose  account  he  has  built  the  same,  and,  if  any  sale  or  sales  have  taken  place,  the 
bill  or  bills  of  sale  under  which  the  ship  or  share  therein  has  become  vested  in  the 
party  requiring  to  be  reentered  as  owner : 

(2.)  In  the  case  of  a  foreign-built  ship,  the  same  evidence  as  in  the  case  of  a  British- 
bnilt  ship,  unless  the  person  requiring  to  be  registered  as  owner,  or,  in  the  case  of  a 
body  corporate,  the  duly  appointed  officer,  declares  that  the  time  or  place  of  her 
building  is  unlmown,  or  that  the  builder's  certificate  cannot  be  procured,  in  which 
case  there  shall  be  required  only  the  bill  or  bills  of  sale  under  which  the  ship  or 
share  therein  became  vested  in  the  party  requiring  to  be  registered  as  owner 
thereof: 

(3.)  In  the  case  of  a  ship  condemned  by  any  competent  court,  an  official  copy  of  the 
condemnation  of  such  ship. 

41.  If  any  builder  wilfully  makes  a  false  statement  in  any  certificate  hereby  required  PeniUty  on 

to  be  granted  by  him  he  shall  for  every  such  oflfence  incur  a  penalty  not  exceeding  ^!^£^  ^*^ 
100/. 

42.  As  soon  as  the  foregoing  requisites  to  the  due  registry  of  a  ship  have  been  com-  Partlettian  of 
ptted  with,  the  registrar  shall  enter  in  the  register  book  the  following  particulars  relating  ^^  ^  regiater 
to  aneh  ship ;  (that  is  to  say,) 

(1.)  The  name  of  the  ship  and  of  the  port  to  which  she  belongs : 

(2.)  The  details  as  to  her  tonnage,  build,  and  description  comprised  in  the  certificate 

herein-before  directed  to  be  given  by  the  surveyor : 
(3.)  The  several  particulars  as  to  her  origin  stated  in  the  decUration  or  declarations  of 

ownership: 
(4).  The  names  and  descriptions  of  her  registered  owner  or  owners,  and  if  there 
is  more  than  one  such  owner,  the  proportions  in  which  they  are  interested  in 
such  ship. 
48.  No  notice  of  any  trust,  express,  implied,  or  constructive,  shall  be  entered  in  the  No  noiioe  taken 
register-book,  or  receivable  by  the  registrar;  and,  subject  to  any  rights  and  powers  oftmsia. 
appearing  by  the  r^^ter-book  to  be  vested  in  any  other  party,  the  registered  owner  of 
any  ship  or  share  therein  shall  have  power  absolutely  to  dispose  in  manner  hereinafter 
mentioned  of  such  ship  or  share,  and  to  give  effectual  receipts  for  any  money  paid  or 
advanced  by  way  of  consideration* 

Certificate  of  Registry, 
44.  Upon  the  completion  of  the  registry  of  any  ship  the  registrar  shall   grant  a  CertifloAts  of 
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17  &  18  YiOT.  certificate  of  registry  in  the  form  marked  D.  in  the  schedule  hereto,  compiirixig  tlie 
following  parUcnlars ;  (that  is  to  say) — 

(1.)  The  name  of  the  ship  and  of  the  port  to  which  she  belongs  : 

(2.)  The  details  as  to  her  tonnage,  build,  and  description  comprised  in  the  oertificwte 
herein-before  directed  to  be  given  by  the  smreyor : 

(8.)  The  name  of  her  master : 

(4.)  The  seyeral  particuhurs  as  to  her  originstated  in  the  declaration  or  dedaratioiia  of 
ownership : 

(5.)  The  names  and  descriptions  of  her  registered  owner  or  owners,  and  if  there  is 
more  than  one  such  owner,  the  proportions  in  which  they  are  respeotirely  interasted, 
indorsed  npon  such  certificate. 

45.  Whenever  any  change  takes  place  in  the  registered  ownenhip  of  any  ship,  then, 
if  snch  change  occors  at  a  time  when  the  ship  is  at  her  port  of  registry,  the  master  shall 
forthwith  deliyer  the  certificate  of  registry  to  the  registrar,  and  he  shall  indorse  thereon 
a  memorandum  of  such  change ;  but  if  such  change  occurs  during  the  abaenee  of  the 
ship  from  her  port  of  registry,  then  upon  her  first  return  to  such  port,  the  master  shall 
deliver  the  certificate  of  registry  to  the  registrar,  and  he  shall  endorse  thereon  a  like 
memorandum  of  the  change ;  or  if  she  previously  arrives  at  any  port  where  there  is  a 
British  registrar,  such  registrar  shall,  upon  being  advised  by  the  registrar  of  her  port 
of  r^^try  of  the  change  having  taken  pUoe,  indorse  a  like  memorandum  thereof  on  the 
certificate  of  registry,  and  may  for  that  purpose  require  the  certificate  to  be  delivered  t» 
him,  so  that  the  ship  be  not  thereby  detained ;  and  any  master  who  fSuls  to  ddiver  to  the 
registrar  the  certificate  of  registry  as  herein-before  required,  shall  incur  a  penalty  not 
exceeding  100/. 
Cbangeofmaa.        46.  Whenever  the  master  of  any  British  registered  ship  is  changed,  the  following 
^y^jy,*''^**"?^  persons,  that  is  to  say,  if  such  change  is  made  in  consequence  of  the  sentenoe  of  any 
naval  court,  the  presiding  officer  of  such  court,  but  if  the  change  takes  place  from  any 
other  cause,  the  registrar,  or  if  there  is  no  registrar,  the  British  consular  officer  resident 
at  the  port  where  such  change  takes  place,  shall  indorse  on  the  oertifieate  of  xegistiy  a 
memorandum  of  such  change,  and  subscribe  his  name  to  such  Indonement^  and 
forthwith  report  the  change  of  master  to  the  commissioners  of  customs  in  London ;  and 
the  officers  of  customs  at  any  port  situate  within  Her  Majesty's  dominions,  may  refiise  to 
admit  any  person  to  do  any  act  at  such  port  as  master  of  any  British  ship,  anless  his 
name  is  inserted  in,  or  indorsed  upon,  the  certificate  of  registry  of  such  ship  aa  the  last 
appointed  master  thereof. 

47.  The  registrar  may,  with  the  sanction  of  the  commissioners  of  customa,  upon  the 
delivery  up  to  him  of  the  former  certificate  of  registry,  grant  a  new  certificate  in  the 
place  of  the  one  so  delivered  up. 

48.  In  the  event  of  the  certificate  of  registxy  of  any  ship  being  mislaid,  kst^  or 
destroyed,  if  such  event  occurs  at  any  port  in  the  United  Kingdom,  the  ship  being 
registered  in  the  United  Kingdom,  or  at  any  port  in  any  British  possession,  the  slup 
being  registered  in  the  same  British  possession,  then  the  registrar  of  her  port  of  xegistiy 
shall  grant  a  new  certificate  of  registry  in  lieu  of,  and  as  a  substitute  for,  her  original 
certificate  of  registry ;  but  if  such  event  occurs  elsewhere,  the  master,  or  some  otiier 
person  having  knowledge  of  the  circumstances,  shall  make  a  declaration  before  the 
registrar  of  any  port  having  a  British  registrar  at  which  such  ship  is  at  the  time,  or 
first  arrives  after  such  mislaying,  loss,  or  destruction ;  and  such  declaration  shall  state 
the  facts  of  the  case,  and  the  names  and  descriptions  of  the  registered  owners  of  sndi 
ship,  to  the  best  of  the  declarant's  knowledge  and  belief;  and  the  registrar  shall 
thereupon  grant  a  provisional  certificate  as  near  to  the  form  appointed  by  this  Act 
as  circumstances  permit ;  and  shall  insert  therein  a  statement  of  the  circumstances  under 
which  such  provisional  certificate  is  granted. 

49.  Every  such  provisional  certificate  shall,  within  ten  days  after  the  first  subsequent 
arrival  of  the  ship  at  her  port  of  discharge  in  the  United  Kingdom,  if  registered  in  the 
United  Kingdom,  or  if  registered  elsewhere,  at  her  port  of  discharge  in  the  British 
possession  within  which  her  port  of  registry  is  situate,  be  delivered  up  to  the  registrar 
thereof,  who  shall  thereupon  grant  a  new  one,  as  near  to  the  form  appointed  by  this  Act 
as  circumstances  permit ;  and  if  the  master  neglects  to  deliver  up  such  certificate  within 
such  time,  he  shall  incur  a  penalty  not  exceeding  50/. 

50.  The  certificate  of  registry  shall  be  used  only  for  the  lawful  navigation  of  the  ship, 
and  shall  not  be  subject  to  detention  by  reason  of  any  title,  lien,  charge,  or  interest 
whatsoever  which    any  owner,   mortgagee,  or  other  person   may  have,  or  claim  to 

DeUreryofeer-    have,  on  or  in  the  ship  described  in  such  certificate;  and  if  any  person ' whatever, 
reqaired?^^         whether  interested  or  not  in  the  ship,  refuses  on  request  to  deliver  up  such  certificate 
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when  in  his  posseBsion  or  under  his  control,  to  the  person  for  the  time  beiiog  entitled  to  17  &  18  Vict. 
the  custody  thereof  for  the  purposes  of  such  lawful  navigation  as  aforesaid,  or  to  any       c.  104. 

registrar,  officer  of  the  customs,  or  other  person  legally  entitled  to  require  such  delivery,  ■ 

it  shall  be  lawful  for  any  justice,  by  warrant  under  his  hand  and  seal,  or  for  any  court 

capable  of  taking  cognisance  of  such  matter,  to  cause  the  person  so  refusing  to  appear 

before  him  and  to  be  examined  touching  such  refusal ;  and  unless  it  is  proved  to  the  ^^"^^  ^^^  ^^ 

satiB&ction  of  such  justice  or  court  that  there  was  reasonable  cause  for  such  refusal,  the 

offender  shall  incur  a  penalty  not  exceeding  1002.;  but  if  it  is  made  to  appear  to  such 

justice  or  court  that  the  certificate  is  lost,  the  party  complained  of  shall  be  discharged, 

and  such  justice  or  court  shall  thereupon  certify  that  the  certificate  of  registiy  is  lost. 

51.  If  the  person  charged  with  such  detainer  or  refusal  is  proved  to  have  absconded,  so  Mode  of  prooeed. 
that  the  warrant  of  the  justice  or  process  of  the  court  cannot  be  served  upon  him,  or  if  ing  if  detaining 
he  persists  in  his  refusal  to  deliver  the  certificate,  such  justice  or  court  sluill  certify  the  ^^  ^  *    *^°  ' 
fiK^,  and  the  same  proceedings  may  then  be  ftaken  as  in  the  case  of  a  certificate  of 

registry  mislaid,  lost,  or  destroyed,  or  as  near  thereto  as  circumstances  permit. 

52.  If  the  master  or  owner  of  any  ship  uses  or  attempts  to  use  for  the  navigation  of  Pen&ltr  for  oslng 
such  ship  a  certificate  of  registry  not  legally  granted  in  respect  of  such  ship,  he  shall  be  |^[^^^  ^ 
guilty  of  a  misdemeanor,  and  it  shall  be  lawful  for  any  commissioned  officer  on  full  pay 

in  the  military  or  naval  service  of  Her  Majesty,  or  any  BriUsh  officer  of  customs,  or  any 
British  consular  officer,  to  seize  and  detain  such  ship,  and  to  bring  her  for  abjudication 
before  the  High  Court  of  Admiralty  in  England  or  Ireland,  or  any  court  having  admiralty 
jurisdiction  in  Her  Majesty's  dominions ;  and  if  such  court  is  of  opinion  that  such  use  or 
attempt  at  use  has  taken  plaoe,  it  shall  pronounce  such  ship,  with  her  tackle,  apparel, 
and  fiumitnre,  to  be  forfeited  to  Her  Migesty,  and  may  award  such  portion  of  the  proceeds 
arising  from  the  sale  of  such  ship  as  it  may  think  just  to  the  officer  so  bringing  in  the 
same  for  adjudication. 

58.  If  any  registered  ship  is  either  actually  or  constructively  lost,  taken  by  the  enemy,  c«rtlfieate  of 
burnt,  or  broken  up,  or  if  by  reason  of  a  transfer  to  any  persons  not  qualified  to  be  ^i?  l<»t  or 
owners  of  British  sUps,  or  of  any  other  matter  or  thing,  any  such  ship  as  aforesaid  British  tote 
ceases  to  be  a  British  ship,  every  person  who  at  the  time  of  the  occurrence  of  any  of  the  delivered  up. 
aforesaid  events  owns  such  ship  or  any  share  therein  shall,  immediately  upon  obtaining 
knowledge  of  any  such  occurrence,  if  no  notice  thereof  has  already  been  given  to  the 
registrar  at  the  port  of  registry  of  such  ship,  give  such  notice  to  him,  and  he  shall  make 
an  entry  thereof  in  his  register  book;  and,  except  in  cases  where  the  certificate  of 
registry  is  lost  or  destroyed,  the  master  of  every  ship  so  circumstanced  as  aforesaid  shall 
immediately,  if  such  event  occurs  in  port,  but  if  the  same  occurs  elsewhere,  then  within 
ten  days  after  his  arrival  in  port,  deliver  the  certificate  of  registry  of  such  ship  to  the 
registrar,  or,  if  there  be  no  registrar,  to  the  British  consular  officer  at  such  port,  and 
such  registrar  if  he  is  not  himself  the  registrar  of  her  port  of  regustry,  or  such  British 
eonsmlar  officer,  shall  forthwith  forward  the  certificate  so  delivered  to  him  to  the  registrar 
of  the  port  of  registiy  of  the  ship ;  and  every  owner  and  master  who,  without  reasonable 
cause,  makes  de&ult  in  obeying  the  provisions  of  this  section  shaU  for  each  ofience  incur 
a  penalty  not  exceeding  1002. 

54.  If  any  ship  becomes  the  property  of  persons  qualified  to  be  owners  of  British  Provieional 
ships  at  any  foreign  port,  the  British  consular  officer  resident  at  such  port  may  grant  the  ^f*  t|^S^?D|» 
master  of  such  ship,  upon  his  application,  a  provisional  certificate,  stating —  Tested  in  British 

The  name  of  the  ship ;  owners  at 

The  time  and  place  of  her  purchase,  and  the  names  of  her  purchasers ;  foreign  port. 

The  name  of  her  master ; 

The  best  particulars  as  to  her  tonnage,  build,  and  description  that  he  is  able  to  obtun; 
And  he  shall  forward  a  copy  of  such  certificate,  at  the  first  convenient  opportunity,  to 
the  commissioners  of  customs  in  London :  The  certificate  so  granted  shsJl  possess  the 
same  force  as  a  certificate  of  r^^try  until  the  expiration  of  six  months,  or  until  such 
earlier  time  as  the  ship  arrives  at  some  port  where  there  is  a  British  registrar;  but  upon 
the  expiration  of  such  period,  or  upon  arrival  at  such  port,  shall  be  void  to  all  intents. 

Tranters  and  Transmimoria, 

55.  A  registered  ship  or  any  share  therein,  when  disposed  of  to  persons  qualified  to  Tnuufer  of  ships 
be  owners  of  British  ships,  shall  be  transferred  by  bill  of  sale;  and  such  bill  of  sale  or shsne therein, 
shall  contain  such  description  of  the  ship  as  is  contained  in  the  certificate  of  the  surveyor, 

or  such  other  description  as  may  be  sufficient  to  identify  the  ship  to  the  satisfaction  of 
the  registrar,  and  shall  be  according  to  the  form  marked  £.  in  the  schedule  hereto,  or  as 
near  thereto  as  circumstances  permit,  and  shall  be  executed  by  the  transferrer  in  the 
presence  of  and  be  attested  by  one  or  more  witnesses. 
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17  &  18  YiCT.      56.  No  individual  shall  be  entitled  to  be  registered  as  transferree  of  a  ship  or  any 

c  104.        share  therein  until  he  has  made  a  declaration  in  the  form  marked  F.  in  the  schedule 

—  hereto,  stating  his  qualification  to  be  registered  as  owner  of  a  share  in  a  British  ship, 

made  by  teni-^  *°^^  containing  a  denial  similar  to  the  denial  herein-before  required  to  be  contained  in  a 

feiree.  declaration  of  ownership  by  an  original  owner;  and  no  body  corporate  shall  be  entiUed 

to  be  registered  as  transferree  of  a  ship  or  any  share  therein  until  the  secretary  or  other 

duly  appointed  public  officer  of  such  body  corporate  has  made  a  declaration  in  the 

form  marked  G.  in  the  schedule  hereto,  stating  the  name  of  such  body  corporate,  and 

such  cireumstances  of  its  constitution  and  business  as  may  prove  it  to  be  qualified  to 

own  a  British  ship,  and  containing  a  denial  similar  to  the  denial  herein-before  required 

to  be  contained  in  a  declaration  of  ownership  made  on  behalf  of  a  body  corporate :  In 

the  case  of  an  individual,  the  above  declaration  shall  be  made,  if  he  reside  within  five 

miles  of  the  custom  house  of  the  port  of  registry,  in  the  presence  of  the  registrar,  but  if 

beyond  that  distance  in  the  presence  of  any  registrar  or  of  any  justice  of  the  peace ;  in 

the  case  of  a  body  corporate  the  declaration  shall  be  made  in  the  presence  of  the 

registrar  of  the  port  of  registry. 

57.  Every  bill  of  sale  for  the  transfer  of  any  registered  ship,  or  of  any  share  therein, 
when  duly  executed,  shall  be  produced  to  the  registrar  of  the  port  at  which  the  ship  is 
registered,  together  with  the  declaration  herein-before  required  to  be  made  by  a  trans- 
ferree ;  and  the  registrar  shall  thereupon  enter  in  the  register  book  the  name  of  the 
transferree  as  owner  of  the  ship  or  share  comprised  in  such  bill  of  sale,  and  shall  indorse 
on  the  bill  of  sale  the  fact  of  such  entry  having  been  made,  with  the  date  and  hour 
thereof;  and  all  bills  of  sale  of  any  ship  or  shares  in  a  ship  shall  be  entered  in  the 
register  book  in  the  order  of  their  production  to  the  registrar. 

58.  If  the  property  in  any  ship  or  in  any  share  therein  becomes  transmitted  in  conae- 
^ii»re«  by  death,  qaence  of  the  death,  or  bankmptc}^  or  insolvency,  of  any  registered  owner,  or  in  con- 
tnMTtSigb^'  ^^    sequence  of  the  marriage  of  any  female  registered  owner,  or  by  any  lawful  means  other 

than  by  a  transfer  according  to  the  provisions  of  this  Act,  such  transmission  shall  be 
authenticated  by  a  declaration  of  the  person  to  whom  such  property  has  been  transmitted, 
made  in  the  form  marked  H.  in  the  Schedule  hereto,  and  containing  the  several  state- 
ments herein-before  required  to  be  contained  in  the  declaration  of  a  transferree,  or  as  near 
thereto  as  circumstances  permit,  and,  in  addition,  a  statement  describing  the  manner  in 
which,  and  the  party  to  whom,  such  property  has  been  transmitted ;  and  such  dedaia- 
tion  shall  be  made  and  subscribed  if  the  declarant  resides  at  or  witMn  five  mUes  of  the 
custom  house  of  the  port  of  registry  in  the  presence  of  the  registrar,  but  if  beyond  that 
distance  in  the  presence  of  any  registrar  or  of  any  justice  of  the  peace. 
Proof  or  trane-  59.  If  such  transmission  has  taken  place  by  virtue  of  the  baoJsxuptcy  or  insolvency  of 
Twt^^^^  '^^J  registered  owner,  the  said  declaration  shall  be  accompanied  by  such  evidence  as  may 


Tranemleeion  of 


▼ill,  or  on 
intestaej. 


for  the  time  being  be  receivable  in  courts  of  justice  as  proof  of  the  title  of  parties  daiming 
under  any  bankruptcy  or  insolvency ;  and  if  such  transmission  has  taken  place  by  virtue 
of  the  marriage  of  a  female  owner,  the  said  declaration  shall  be  accompanied  by  a  copy 
of  the  register  of  such  marriage  or  other  l^^l  evidence  of  the  celebration  thereof,  and 
shall  declare  the  identity  of  the  said  female  owner ;  and  if  such  transmission  has  taken 
place  by  virtue  of  any  testamentary  instrument  or  by  intestacy,  then  in  England.  Wales, 
and  Ireland,  the  said  declaration  shall  be  accompanied  by  the  probate  of  the  will  or  the 
letters  of  administration,  or  an  official  extract  therefrom,  and  in  Scotland,  or  in  any 
British  possession  by  the  will  or  any  copy  thereof  that  may  be  evidence  by  the  laws  of 
ScotUnd,  or  of  such  possession,  or  by  letters  of  administration  or  any  copy  thereof,  or 
by  such  other  document  as  may  by  the  laws  of  Scotland,  or  of  such  possession  be 
receivable  in  the  courts  of  judicature  thereof  as  proof  of  the  person  entitled  upon  an 
intestacy. 

60.  The  registrar,  upon  the  receipt  of  such  declaration  so  accompanied  as  aforesaid, 
shall  enter  the  name  of  the  person  or  persons  entitled  under  such  transmission  in  the 
register  book  as  owner  or  owners  of  the  ship  or  share  therein  in  respect  of  which  such 
transmission  has  taken  place ;  and  such  persons,  if  more  than  one,  shall,  howeyer 
numerous,  be  considered  as  one  person  only  as  regards  the  rule  hereinbefore  contained 
relating  to  the  number  of  persons  entitled  to  be  registered  as  owners. 

61.  Of  the  documents  hereby  required  to  be  produced  to  the  registrar  he  shall  retain 
in  his  possession  the  following;  that  is  to  say,  the  surveyor's  certificate,  the  bnilder's 
certificate,  the  copy  of  the  condemnation,  and  all  declarations  of  ownership. 

62.  Whenever  any  property  in  a  ship  or  share  in  a  ship  becomes  vested  by  transmis- 
sion  on  the  death  of  any  owner  or  on  the  marriage  of  any  female  owner  in  any  person 

^n^PP^y^^*^  not  quaUfied  to  be  the  owner  of  British  ships,  it  shall  be  lawful^  if  such  ship  is  registered 
Court  for  sale  of  in  England  or  Ireland  for  the  Court  of  Chancery,  if  in  Scotland,  for  the  Court  of  Session, 

shtp. 


Registration  cf 

tranamitted 

share. 


Registrar  to 
retain  eartaia 
evldenee. 

Unqualified 
oirner  entitled 


PART  II.]      OF  BRITISH   SHIPS,   THEIR   OWNERSHIP  AND   REGISTRY.  625 

or  if  in  any  BritiBh  pofisession  for  any  court  posseflsing  the  principal  civil  jurisdiction  17  &  18  Vict. 
within  rach  posseaiion,  upon  an  application  made  by  or  on  behalf  of  such  unqualified        o.  104. 

person,  to  order  a  sale  to  be  made  of  the  property  so  transmitted,  and  to  direct  the 

proceeds  of  such  sale,  after  deducting  the  expenses  thereof,  to  be  paid  to  the  person 
entitled  under  such  transmission,  or  otherwise  as  the  cOurt  may  direct ;  and  it  shall  be 
in  the  discretion  of  any  such  court  as  aforesaid  to  make  or  refuse  any  such  order  for  sale, 
and  to  annex  thereto  any  terms  or  conditions,  and  to  require  any  evidence  in  support  of 
auch  application  it  may  think  fit>  and  generally  to  act  in  the  premises  in  such  manner 
AS  the  justice  of  the  case  requires. 

68.  Every  order  for  a  sale  made  by  such  court  as  aforesaid,  shall  contain  a  declaration  Ordarto  be  mads 
Testing  the  right  to  transfer  the  ship  or  share  so  to  be  sold  in  some  person  or  persons  ^  Court. 
named  by  the  court,  and  such  nominee  or  nominees  shall  thereupon  be  entitled  to 
transfer  such  ship  or  share  in  the  same  manner,  and  to  the  same  extent,  as  if  he  or  they 
were  the  registered  owner  or  owners  of  the  same ;  and  every  registrar  shall  obey  the 
reqniBition  of  such  nominee  or  nominees  as  aforesaid  in  respect  of  any  transfer  to  the 
same  extent  as  he  would  be  compellable  to  obey  the  requisition  of  any  registered  owner 
or  owners  of  such  ship  or  share. 

64.  Every  such  application  as  aforesaid  for  sale  shall  be  made  within  four  weeks  after  Limit  of  time  for 
the  occurrence  of  the  event  on  which  such  transmission  has  taken  place,  or  within  such  »PPii^^o>^- 
farther  time  as  such  court  as  aforesaid  may  allow,  such  time  not  in  any  case  to  exceed 

the  space  of  one  year  from  the  date  of  such  occurrence  as  aforesaid ;  and  in  the  event  of 
no  such  application  being  made  within  such  period  as  aforesaid,  or  of  such  court  refusing 
to  accede  thereto,  the  ship  or  share  so  transmitted  shall  thereupon  be  forfeited  in  manner 
hereinafter  directed  with  respect  to  interests  acquired  by  unqualified  owners  in  ships 
using  a  British  flag  and  assuming  the  British  character. 

65.  It  shall  be  lawful  in  England  or  IreUmd  for  the  Court  of  Chancery,  in  Scotland  Power  of  oonrta 
for  the  Court  of  Session,  in  any  British  possession  for  any  court  possessing  the  principal  f^JJf^^*^*^  tnns- 
civil  jurisdiction  within  such  possession,  without  prejudice  to  the  exercise  of  any  other 

power  such  court  may  possess,  upon  the  summary  application  of  any  interested  person 
made  either  by  petition  or  otherwise,  and  either  ex  parte  or  upon  service  of  notice  on 
any  other  person,  as  the  court  may  direct,  to  issue  an  order  prohibiting  for  a  time  to  be 
named  in  such  order  any  dealing  with  such  ship  or  share ;  and  it  shall  be  in  the  discre- 
tion of  such  court  to  make  or  refuse  any  such  order,  and  to  annex  thereto  any  terms  or 
conditions  it  may  think  fit,  and  to  discharge  such  order  when  granted  with  or  without 
costs,  and  generally  to  act  in  the  premises  in  such  manner  as  the  justice  of  the  case 
requires ;  and  every  registrar,  without  being  made  a  party  to  the  proceedings,  upon 
being  served  with  such  order,  or  an  official  copy  thereof,  shall  obey  the  same. 

Mortgages. 

66.  A  roistered  ship  or  any  share  therein  may  be  made  a  security  for  a  loan  or  other  Mortgam  of 
Tslnable  consideration ;  and  the  instrument  creating  such  security,  hereinafter  termed  a  J^erein.   '^^^'^ 
"  mortgage,"  shall  be  in  the  form  marked  I.  in  the  schedule  hereto,  or  as  near  thereto 

as  circumstances  permit ;  and  on  the  production  of  such  instrument,  the  registrar  of  the 
port  at  which  the  ship  is  registered  shall  record  the  same  in  the  register  book. 

67.  Every  such  mortgage  shall  be  recorded  by  the  registrar  in  the  order  of  time  in  Mnrt^ges  to  be 
which  the  same  is  produced  to  him  for  that  purpose;   and  the  registrar  shall,  by  ^^ro^^gof 
memorandum  under  his  hand,  notify  on  the  instrument  of  mortgsge  that  the  same  has  production. 
heen  recorded  by  him,  stating  the  date  and  hour  of  such  record. 

68.  Whenever  any  registered  mortgage  has  been  discharged,  the  registrar  shall,  on  Entry  of  dfs- 
the  production  of  the  mortgsge  deed,  with  a  receipt  for  the  mortgage  money  indorsed  cbaqsoof  mort- 
thereon,  duly  signed  and  attested,  make  an  entry  in  the  register  book  to  the  effect  that 

snch  mortgage  has  been  discharged;  and  upon  such  entry  being  made,  the  estate,  if  any, 
which  passed  to  the  mortgagee,  shall  vest  in  the  same  person  or  peraons  in  whom  the 
same  would,  having  regard  to  intervening  acts  and  circumstances,  if  any,  have  vested  if 
no  such  mortgage  had  ever  been  made. 

69.  If  there  is  more  than  one  mortgage  registered  of  the  same  ship  or  share  therein.  Priority  ot  mort. 
the  mortgagees  shall,  notwithstanding  any  express,  implied,  or  constructive  notice,  be  8^^*- 
entitled  in  priority  one  over  the  other  according  to  the  date  at  which  each  instrument 

is  recorded  in  the  register  books,  and  not  according  to  the  date  of  each  instrument 
itself. 

70.  A  mortgagee  shall  not  by  reason  of  his  mortgage  be  deemed  to  be  the  owner  of  Mortg«e«e  not  to 
a  ship  or  any  share  therein,  nor  shall  the  mortgagor  be  deemed  to  have  ceased  to  ^be  ^  <l««nied 
owner  of  sudi  mortgaged  ship  or  share,  except  in  so  far  as  may  be  necessary  for  making  ^ 

snch  ship  or  share  avidlable  as  a  security  for  the  mortgage  debt 
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71.  Eyery  registered  mortgagee  shall  have  power  absolutely  to  dispose  of  the  ship  or 
share  in  respect  of  which  he  is  registered,  and  to  give  effeetaal  receipts  for  the  pnrdiase 
money;  but  if  there  are  more  persons  than  one  r^^tercd  as  mortgagees  of  the  seme 
ship  or  share,  no  subsequent  mortgagee  shall,  except  under  the  order  of  some  eoort 
capable  of  taking  cognisance  of  such  matters,  sell  such  ship  or  share  without  tlie  can- 
currence  of  every  prior  mortgagee. 

72.  No  registered  mortgage  of  any  ship  or  of  any  share  therein  shall  be  affected  by 
any  act  of  bankruptcy  committed  by  the  mortgagor  after  the  date  of  the  record  of  audi 
mortgage,  notwithstanding  such  mortgagor  at  the  time  of  his  becoming  bankmpfc  may 
have  in  his  possession  and  disposition  and  be  reputed  owner  of  such  ship  or  share  thereof; 
and  such  mortgage  shall  be  preferred  to  any  right,  claim,  or  interest  in  such  ship  or  any 
share  thereof  which  may  belong  to  the  assignees  of  such  bankrupt. 

73.  A  registered  mortgage  of  any  ship  or  share  in  a  ship  may  be  transferred  to  any 
person,  and  the  instrument  creating  such  transfer  shall  be  in  the  form  marked  K.  in  the 
schedule  hereto,  and  on  the  production  of  such  instrument  the  registrar  shall  enter  in  the 
register-book  the  name  of  the  transferree  as  mortgagee  of  the  ship  or  shares  therein 
mentioned,  and  shall  by  memorandum  under  his  hand  record  on  the  instrument  of 
transfer  that  the  same  has  been  recorded  by  him,  stating  the  date  and  hour  of  sach 
record. 

74.  If  the  interest  of  any  mortgagee  in  any  ship  or  in  any  share  therein  becomes  trans- 
mitted in  consequence  of  death,  bankruptcy,  or  insolyency,  or  in  consequence  of  the 
marriage  of  any  female  mortgagee,  or  by  any  lawful  means  other  than  by  a  transfer 
according  to  the  provisions  of  this  Act,  such  transmission  shall  be  authenticated  by  a 
declaration  of  the  person  to  whom  such  interest  has  been  transmitted,  made  in  the  form 
marked  L.  in  the  schedule  hereto,  and  containing  a  statement  describing  the  manner  in 
which  and  the  party  to  whom  such  property  hiis  been  transmitted ;  and  such  declaration 
shall  be  made  and  subscribed,  if  the  declarant  resides  at  or  within  five  miles  of  the 
custom  house  of  the  port  of  registry,  in  the  presence  of  the  registrar,  but  if  beyond  that 
distance  in  the  presence  of  any  registrar  or  of  any  justice  of  the  peace,  and  shall  be 
accompanied  by  such  evidence  as  is  herein-before  re({ulred  to  authenticate  a  corresponding 
transmission  of  property  from  one  registered  owner  to  another. 

75.  The  registrar,  upon  the  receipt  of  such  declaration  and  the  production  of  such 
evidence  as  aforesaid,  shall  enter  the  name  of  the  person  or  persons  entitled  under  such 
transmission  in  the  register-book  as  mortgagee  or  mortgagees  of  the  ship  or  share  in 
respect  of  which  such  transmission  has  taken  place. 

Certificates  qf  Mortgage  and  Sale. 

76.  Any  registered  owner,  if  desirous  of  disposing  by  way  of  mortgage  or  sale  of  the 
ship  or  share  in  respect  of  which  he  is  registered  at  any  place  out  of  the  countiy  or 
possession  in  which  the  port  of  registry  of  such  ship  is  situate,  may  apply  to  the  r^istrar, 
who  shall  thereupon  enable  him  to  do  so  by  granting  such  certificates  as  are  herein-after 
mentioned,  to  be  called  respectively  certificates  of  mortgage  or  certificates  of  sale, 
according  as  they  purport  to  give  a  power  to  mortgage  or  a  power  to  sell. 

77.  Previously  to  any  certificate  of  mortgage  or  sale  being  granted,  the  applicant  shall 
state  to  the  registrar,  to  be  by  him  entered  in  the  register-book,  the  following  particulars; 
(that  is  to  say,) 

(1.)  The  names  of  the  persons  by  whom  the  power  mentioned  in  such  certificate  is  to 
be  exercised,  and  in  the  case  of  a  mortgage  the  maximum  amount  of  charge  to  be 
created,  if  it  is  intended  to  fix  any  such  maximum,  and  in  the  case  of  a  sale  the 
minimum  price  at  which  a  sale  is  to  be  made,  if  it  is  intended  to  fix  any  sadi 
minimum : 

(2.)  The  specific  place  or  places  where  such  power  is  to  be  exercised,  or  if  no  place  be 
specified,  then  that  it  may  be  exercised  anywhere,  subject  to  the  provisions  herein- 
after contained : 

(3.)  The  limit  of  time  within  which  such  power  may  be  exercised. 

78.  No  certificate  of  mortgage  or  sale  shall  be  granted  so  as  to  authorise  any  mortgage 
or  sale  to  be  made — 

At  any  place  within  the  United  Kingdom,  if  the  port  of  registry  of  the  ship  be  situate 
in  the  United  Kingdom ;  or  at  any  place  within  the  same  British  possession  if  the 
port  of  registry  is  situate  within  a  British  possession ;  or 

By  any  person  not  named  in  the  certificate. 

79.  Certificates  of  mortgage  and  sale  shall  be  in  the  forms  marked  respectively  M. 
and  N.  in  the  schedule  hereto,  and  shall  contain  a  statement  of  the  several  particulars 
hereinbefore  directed  to  be  entered  in  the  register-book,  .ind  in  addition  thereto  an 
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enmiieratioii  of  any  registered  mortgages  or  certificates  of  mortgage  or  sale  affecting  the  17  &  18  Tior. 

shipm  or  shares  in  respect  of  which  such  certificates  are  given.  c.  104. 

80.  The  folloiring  rules  shall  be  observed  as  to  certificates  of  mortgage ;  (that  is  to  say,)  

(1.)  The  power  shall  be  exercised  in  conformity  with  the  directions  contained  in  the  Raian  m  to  oerti- 
certificate  :  flcttea  of  mort- 

(2.)  A  record  of  every  mortgage  made  thereunder  shall  be  indorsed  thereon  by  a 
registrar  or  British  consular  officer : 

(3.)  No  mortgage  bond  fide  made  thereunder  shall  be  impeached  by  reason  of  the 
person  by  whom  the  power  was  given  dying  before  the  making  of  such  mortgage : 

(4.)  Whenever  the  certificate  contains  a  specification  of  the  place  or  places  at  which, 
and  a  limit  of  time  not  exceeding  twelve  months  within  which,  the  power  is  to  be 
exercised,  no  mortgage  band  fide  made  to  a  mortgagee  without  notice  shall  be  im- 
peached by  reason  of  the  bankruptcy  or  insolvency  of  the  person  by  whom  the  power 
was  given : 

(5.)  Every  mortgage  which  is  so  registered  as  aforesaid  on  the  certificate  shall  have 
priority  over  all  mortgages  of  the  same  ship  or  share  created  subsequently  to  the 
date  of  the  entry  of  the  certificate  in  the  register-book ;  and  if  there  be  more  mort- 
gages than  one  so  indorsed  the  respective  mortgagees  claiming  thereunder  shall, 
notwithstanding  any  express,  implied,  or  constructive  notice,  be  entitled  one  before 
the  other  according  to  the  date  at  which  a  record  of  each  instrument  is  indorsed 
on  the  certificate,  and  not  according  to  the  date  of  the  instrument  creating  the 
mortgage: 

(6.)  Subject  to  the  foregoing  rules  every  mortgagee  whose  mortgage  is  registered  on 
the  certificate  shall  have  the  same  rights  and  powers  and  be  subject  to  the  same 
liabilities  as  he  would  have  had  and  been  subject  to  if  his  mortgage  had  been 
registered  in  the  register-book  instead  of  on  the  certificate  : 

(7.)  The  discharge  of  any  mortgage  so  registered  on  the  certificate  may  be  indorsed 
thereon  by  any  registrar  or  British  consular  officer,  upon  the  production  of  such 
evidence  as  is  hereby  required  to  be  produced  to  the  registrar  on  the  entry  of  the 
discharge  of  a  mortgage  in  the  register-book ;  and  upon  such  indorsement  being 
made,  the  estate,  if  any,  which  passed  to  the  mortgagee  shall  vest  in  the  same 
person  or  persons  in  whom  the  same  would,  having  regard  to  intervening  acts  and 
circumstances,  if  any,  have  vested  if  no  such  mortgage  had  been  made : 

(8.)  Upon  the  delivery  of  any  certificate  of  mortgage  to  the  registrar  by  whom  it  was 
granted  he  shall,  after  recording  in  the  register-book  in  such  manner  as  to  preserve 
its  priority  any  unsatisfied  mortgage  registered  thereon,  cancel  such  certificate,  and 
enter  the  fiict  of  such  cancellation  in  the  register-book ;  and  every  certificate  so 
cancelled  shall  be  void  to  all  intents. 

SI.  The  following  rules  shall  be  observed  as  to  certificates  of  sale ;  (that  is  to  say,)         Rules  u  to  eerti . 

(1.)  No  snch  certificate  shall  be  granted  except  for  the  sale  of  an  entire  ship :  *"*•  of  sale 

(2.)  The  power  shall  be  exercised  in  conformity  with  the  directions  contained  in  the 
certificate : 

(3.)  No  sale  bond  fide  made  to  a  purchaser  for  valuable  consideration  shall  be  im- 
peached by  reason  of  the  person  by  whom  the  power  was  given  dying  before  the 
making  of  such  sale : 

(4.)  Whenever  the  certificate  contains  a  specification  of  the  place  or  places  at  which, 
and  a  limit  of  time  not  exceeding  twelve  months  within  which,  the  power  is  to  be 
exercised,  no  sale  bond  fide  made  to  a  purchaser  for  valuable  consideration  without 
notice  shall  be  impeached  by  reason  of  the  bankruptcy  or  insolvency  of  the  person 
by  whom  the  power  was  given  : 

(5.)  Any  transfer  made  to  a  person  qualified  to  be  the  owner  of  British  ships  shall  be 
by  bill  of  sale  in  the  form  herein-before  mentioned,  or  as  near  thereto  as  circum- 
stances permit : 

(6.)  If  the  ship  is  sold  to  a  party  qualified  to  hold  British  ships,  the  ship  shall  be 
registered  anew ;  but  notice  of  all  mortgages  enumerated  on  the  certificate  of  sale 
shall  be  entered  in  the  register-book  : 

(7.)  Previously  to  such  registry  anew  there  shall  be  produced  to  the  registrar  required 
to  make  the  same  the  bill  of  sale  by  which  the  ship  is  transferred,  the  certificate  of 
sale,  and  the  certificate  of  registry  of  such  ship : 

(8.)  Such  last-mentioned  registrar  shall  retain  the  certificates  of  sale  and  registry,  and 
after  having  indorsed  on  both  of  such  instruments  an  entry  of  the  fact  of  a  sale 
having  taken  place,  shall  forward  the  said  certificates  to  the  registrar  of  the  port 
appearing  on  such  certificates  to  be  the  former  port  of  registry  of  the  ship,  and  such 
last-mentioned  registrar  shall  thereupon  make  a  memorandum  of  the  sale  in  his 

8  8  2 
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1 7  &  1 3  Vict.  regUter-book,  and  the  registry  of  the  ship  in  such  book  shall  be  conudered  as  doaed, 

c.  104.  except  as  far  as  relates  to  any  unsatisfied  mortgages  or  existing  certificates  of 

mortgage  entered  therein : 

(9.)  On  such  registry  anew  the  description  of  the  ship  contained  in  her  original  certi- 
ficate of  registry  may  be  transferred  to  the  new  register-book,  without  her  being  re- 
sunreyed,  and  the  declaration  to  be  made  by  the  purchaser  shall  be  the  same  as 
would  be  required  to  be  made  by  an  ordinary  transferree : 
(10.)  If  the  ship  is  sold  to  a  party  not  qualified  to  be  the  owner  of  a  British  ship,  the 
bill  of  sale  by  which  the  ship  is  transferred,  the  certificate  of  sale,  and  the  certifi- 
cate of  registry  shall  be  produced  to  some  registrar  or  consular  officer,  who  shaU 
retain  the  certificates  of  sale  and  registry,  and,  having  indorsed  thereon  the  (act  of 
such  ship  having  been  sold  to  persons  not  qualified  to  be  owners  of  British  ships, 
shall  forward  such  certificates  to  the  registrar  of  the  port  appearing  on  the  eeriifi- 
cate  of  registry  to  be  the  port  of  registry  of  such  ship ;  and  such  last-mentioned 
registrar  shall  thereupon  make  a  memorandum  of  the  sale  in  his  register-book,  and 
the  registry  of  the  ship  in  such  book  shall  be  considered  as  closed,  except  so  fiu  as 
relates  to  any  unsatisfied  mortgages  or  existing  certificates  of  mortgage  entered 
therein : 
(11.)  If  upon  a  sale  being  made  to  an  unqualified  person,  default  is  made  in  the  pro- 
duction of  such  certificates  as  are  mentioned  in  the  last  rule,  such  unqualified  penon 
shall  be  considered,  by  British  law,  as  having  acquired  no  title  to,  or  interest  in, 
the  ship;   and  further,   the  party  upon  whose  application  such  certificate  was 
granted,  and  the  persons  exercising  the  power,  shall  each  incur  a  penalty  not 
exceeding  1002.: 
(12.)  If  no  sale  is  made  in  conformity  with  the  certificate  of  sale,  such  certificate  shall 
be  delivered  to  the  registrar  by  whom  the  same  was  granted ;  and  such  registzar 
shall  thereupon  cancel  it,  and  enter  the  fact  of  such  cancellation  in  the  register 
book ;  and  every  certificate  so  cancelled,  shall  be  void  to  all  intents. 
p»w    of  Com-         82.  Upon  proof  at  any  time  to  the  satisfaction  of  the  Commissioners  of  Oustoma  that 
Curttoini  In  Mfln   ^^^  certificate  of  mortgage  or  sale  is  lost,  or  so  obliterated  as  to  be  useless,  and  that  the 
of  lomnfcertifi.   powers  thereby  given  have  never  been  exercised,  or  if  they  have  been  exercised  then 
oatA  of  mortgage  upon  proof  of  the  several  matters  and  things  that  have  been  done  thereunder,  it  shall  be 
lawful  for  the  registrar,  with  the  sanction  of  the  said  commissioners,  as  circumstances 
may  require,  either  to  issue  a  new  certificate,  or  to  direct  such  entries  to  be  made  in  the 
register-book,  or  such  other  matter  or  thing  to  be  done  as  might  have  been  nuule  or  done 
if  no  such  loss  or  obliteration  had  taken  place. 
Rovocaiton  nf  88.  The  registered  owner  for  the  time  being  of  any  ship  or  share  therein  in  respect  of 

mo[tgiig?auj       which  a  certificate  of  mortgage  or  sale  has  been  granted,  specifying  the  place  or  places 
sii«.  where  the  power  thereby  given  is  to  be  exerclBed,  may,  by  an  instrument  under  his  hand, 

made  in  the  form  0.  in  the  schedule  hereto,  or  as  near  thereto  as  circumstances  permit, 
authorise  the  registrar  by  whom  such  certificate  was  granted  to  give  notice  to  the 
registrar  or  consular  officer,  registrars  or  consular  officers,  at  such  place  or  places,  that 
such  certificate  is  revoked ;  and  notice  shall  be  given  accordingly ;  and  all  registrars  or 
consular  officers  receiving  such  notice  shall  record  the  same,  and  shall  exhibit  the  same 
to  all  persons  who  may  apply  to  them  for  the  purpose  of  effecting  or  obtaining  a  mort- 
gage or  transfer  under  the  said  certificate  of  mortgage  or  sale ;  and  after  such  notice  hss 
been  so  recorded,  the  said  certificate  shall,  so  far  as  concerns  any  mortgage  or  sale  to 
be  thereafter  made  at  such  place,  be  deemed  to  be  revoked  and  of  no  effect ;  and  every 
registrar  or  consular  officer  recording  any  such  notice  shall  thereupon  state  to  the 
registrar  by  whom  the  certificate  was  granted,  whether  any  previous  exercise  of  tlie 
power  to  which  such  certificate  refers  has  taken  place. 

Itegistry  anew  and  Transfer  of  Registry. 
AUAnttlon  in  84.  Whenever  any  registered  ship  is  so  altered  as  not  to  correspond  with  the  parti- 

r'«d  ^  ^  ^^^  culars  relating  to  her  tonnage  or  description  contained  in  the  register  book,  then,  if  such 
alteration  is  made  at  a  port  where  there  is  a  registrar,  the  registrar  of  such  port,  but  if 
made  elsewhere,  the  registrar  of  the  first  port  having  a  registrar  at  which  the  ship 
arrives  after  her  alteration,  shall,  on  application  made  to  him,  and  on  the  receipt  of  a 
certificate  from  the  proper  surveyor  specifying  the  nature  of  such  alteration,  either 
retain  the  old  certificate  of  registry  and  grant  a  new  certificate  of  registry  containing  a 
description  of  the  ship  as  altered,  or  indorse  on  the  existing  certificate  a  memorandum  of 
such  alteration,  and  subscribe  his  name  to  such  indorsement ;  and  the  registrar  to  whom 
such  application  as  aforesaid  is  made,  if  he  is  the  registrar  of  the  port  of  registry  of  the 
ship,  shall  himself  enter  in  his  register-book  the  particulars  of  the  alteration  so  made, 
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and  the  fact  of  each  new  certificate  haTing  been  granted,  or  indorsement  having  been  17  &  18  Vi07 
made  on  the  existing  certificate;  but  if  he  is  not  such  Ust-mentioned  registrar,  he  Rball        c.  104. 
forthwith  report  such  particulars  and  facts  as  aforesaid,  accompanied  by  the  old  certificate 
of  re^try  in  cases  where  a  new  one  has  been  granted,  to  the  registrar  of  the  port  of 
registry  of  the  ship,  who  shall  retain  such  old  certificate  (if  any),  and  enter  such  parti- 
calars  and  hcti  in  his  register-book  accordingly. 

89.  When  the  registrar  to  whom  application  is  made  in  respect  of  any  such  alteration  On  alteration 
as  aforesaid  is  the  registrar  of  the  port  of  registry,  he  may,  if  he  thinks  fit,  instead  of  "Uj? {J7,JI|J17r 
registering  such  alteration,  require  such  ship  to  be  registered  anew  in  manner  herein- 
before directed  on  the  first  registry  of  a  ship,  and  if  he  is  not  such  registrar  as  lastly 
herein-before  mentioned,  he  may  nevertheless  require  such  ship  to  be  registered  anew, 
but  he  shall  in  such  last-mentioned  case  grant  a  provisional  certificate,  or  make  a  pro- 
▼isional  indorsement  of  the  alteration  made  in  manner  herein-before  directed  in  cases 
irhere  no  registry  anew  is  required,  taking  care  to  add  to  such  certificate  or  indorsement 
a  statement  that  the  same  is  made  provisionally,  and  to  insert  in  his  report  to  the 
registrar  of  the  port  of  registry  of  the  ship  a  like  statement. 

86.  Every  such   provisional  certificate,  or  certificate  provisionally  indorsed,  shall,  Grant  of  pro- 
within  ten  days  after  the  first  subsequent  arrival  of  the  ship  at  her  port  of  discharge  in  pi^^Uf^y^*"*'^ 
the  United  Kingdom,  if  registered  in  the  United  Kingdom,  or,  if  registered  elsewhere,  at  aiteraiion.'^*^ 
her  port  of  discharge  in  the  British  possession  within  which  her  port  of  registry  is 

situate,  be  delivered  up  to  the  registrar  thereof,  who  shall  thereupon  cause  such  ship  to 
be  registered  anew  in  the  same  manner  in  all  respects  as  herein-before  required  on  the 
first  registry  of  any  ship. 

87.  On  fidlure  of  such  registry  anew  of  any  ship  or  registry  of  alteration  of  any  ship  Coniequence  of 
so  altered  as  aforesaid,  such  ship  shall  be  deemed  not  duly  registered,  and  shall  no  longer  regiateranev . 
be  recognised  as  a  British  ship. 

88.  If  upon  any  change  of  ownership  in  any  ship  the  owner  or  owners  desire  to  have  ^^  change  of 
stich  ship  registered  anew,  although  such  registry  anew  is  not  required  by  this  Act,  it  M^v'maj  be  ^^ 
shall  be  lawful  for  the  registrar  of  the  port  at  which  such  ship  is  already  registered,  on  granted,  if 
the  delivery  up  to  him  of  the  existing  certificate  of  registry,  and  on  the  other  requisites  '®^'""**' 

to  registry,  or  such  of  them  as  the  registrar  thinks  material,  being  duly  complied  with, 
to  make  such  registry  anew,  and  grant  a  certificate  thereof. 

89.  The  registry  of  any  ship  may  be  transferred  from  one  port  to  another  upon  the  K^giatry  may  be 
application  of  all  parties  appearing  on  the  register  to  be  interested  in  such  ship,  whether  traiHrf  rr»  a  fiom 
as  owners  or  mortgagees,  such  application  to  be  expressed  by  a  declaration  in  writing  ^'^  ^  l^''- 
made  and  subscribed,  if  the  party  so  required  to  make  and  subscribe  the  same  resides  at 

or  within  five  miles  of  the  custom  house  of  the  port  from  which  such  ship  is  to  be  trans- 
ferred, in  the  presence  of  the  registrar  of  such  port,  but  if  beyond  that  distance  in  the 
presence  of  any  registrar  or  of  any  justice  of  the  peace. 

90.  Upon  such  application  being  made  as  is  herein-before  mentioned,  and  upon  the  Manner  of  trans- 
delivery  to  him  of  the  certificate  of  registry,  the  registrar  of  the  port  at  which  such  ship  ^^  of  regiairy. 
is  already  registered  shall  transmit  to  the  registrar  of  the  port  at  which  such  ship  is 

intended  to  be  registered  notice  of  such  application  having  been  made  to  him,  together 
with  a  true  copy  of  all  particulars  relating  to  such  ship,  and  the  names  of  all  the  parties 
appearing  by  his  book  to  be  interested  as  owners  or  mortgagees  in  such  ship ;  and  such 
last-mentioned  registrar  shall,  upon  the  receipt  of  such  notice,  enter  all  such  particulars 
and  names  in  his  book  of  registry,  and  grant  a  fresh  certificate  of  registry,  and  thence- 
forth such  ship  shall  be  considered  as  registered  at  and  belonging  to  such  last-mentioned 
port,  and  the  name  of  such  last-mentioned  port  shall  be  substituted  on  the  stern  of  such 
ship  in  lieu  of  the  name  of  the  port  previously  appearing  thereon. 

91.  The  transfer  of  the  registry  of  any  ship  in  manner  aforesaid  shall  not  in  any  way  Transfer  of 
aflTect  the  rights  of  the  several  persons  interested  either  as  owners  or  mortgagees  in  such  reKistry  not  to 
ship,  but  such  rights  shall  in  all  respects  be  maintained  and  continue  in  the  same  ^^^  righta  of 
manner  as  if  no  such  transfer  had  been  effected. 

Registry,  Miscellaneous, 

9*2,  Every  person  may,  upon  payment  of  a  fee  to  be  fixed  by  the  Commissioners  of  inspection  of 
Customs  not  exceeding  one  shilling,  have  access  to  the  register  book  for  the  purpose  of  register  book-s. 
inspection  at  any  reasonable  time  during  the  hours  of  official  attendance  of  the 
registrar. 

93.  No  registrar  shall  be  liable  to  damftges  or  otherwise  for  any  loss  accruing  to  any  indemnity  to 
person  by  reason  of  any  act  done  or  default  made  by  him  in  his  character  of  registrar,  nffiBtrar 
unless  the  same  has  happened  through  his  neglect  or  wilful  act. 

94.  Every  registrar  in  the  United  Kingdom  shal],  at  the  expiration  of  every  month,  Retnm  to  be 
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17  &  18  Vict. 
c,  104. 


made  by  Regis- 
tram  to  Commls- 
Hionen  of 
Caatomfl. 

Application  of 
fees. 


CominisMoDers 
of  Customs  to 
provide  and  with 
consent  of  Board 
of  Trade  may 
alter  forms  aod 
issae  instmc- 
tionii. 


Power  to  regis- 
trar to  dispense 
with  declarations 
and  other  evi- 
dence. 


Power  for  Com- 
iiiissioners  or 
Governor  In 
special  cases  to 
grant  a  pass  to 
ship  not  regis- 
tered. 


Provision  for 
cases  of  Infancy 
or  other  incapa> 
cily. 


Liabllitiee  of 
owners. 


aiid  every  other  regifitrar  shall  without  delay,  or  at  such  stated  times  as  may  be  fixed  by 
the  Commissioners  of  Costoms,  transmit  to  the  castom  hoase  in  London  a  fall  reium 
in  such  form  as  they  may  direct  of  all  registries,  transfers,  transmissioBS,  mortgages^ 
and  other  dealings  with  ships  which  have  been  registered  by  or  oommunicated  to  them 
in  their  character  of  registrars,  and  the  names  of  the  persons  who  hare  been  oonoemed 
in  the  same,  and  such  other  particulars  as  may  be  directed  by  the  said  coinmifi8ionei& 

95.  All  fees  authorised  to  be  taken  under  the  Second  Part  of  this  Act  shall,  if  taken  in 
any  part  of  the  United  Kingdom,  be  applied  in  payment  of  the  general  expenses  of 
carrying  into  effect  the  purposes  of  such  Second  Part,  or  otherwise  as  the  treaEuiy  may 
direct,  but  if  taken  elsewhere  shall  be  disposed  of  in  such  way  as  the  executiye  gorem- 
ment  of  the  British  possession  in  which  they  are  taken  may  direct 

96.  The  Commissioners  of  Customs  shall  cause  the  several  forms  required  or  authorised 
to  be  used  by  the  Second  Part  of  this  Act,  and  contained  in  the  Schedule  hereto,  to  be 
supplied  to  all  registrars  within  Her  Majesty's  dominions  for  distribution  to  the  several 
persons  requiring  to  use  the  same,  either  free  of  charge,  or  at  such  moderate  prices  aa 
they  may  from  time  to  time  direct;  and  the  said  commissioners,  with  the  consent  of  the 
Board  of  Trade,  may  from  time  to  time  make  such  alterations  in  the  forms  contained  in 
the  schedule  hereto  as  it  may  deem  requisite,  but  shall,  before  issuing  any  altered  form, 
give  such  public  notice  thereof  as  may  be  necessary  in  order  to  prevent  inconvenienee ; 
and  the  said  commissioners  may  also,  with  such  consent  as  aforesaid,  for  the  purpoflee  of 
carrying  into  effect  the  provisions  contained  in  the  Second  Part  of  this  Aet^  give  araeh 
instructions  as  to  the  manner  of  making  entries  in  the  register-book,  as  to  the  execution 
and  attestation  of  powers  of  attorney,  as  to  any  evidence  to  be  required  for  identifying 
any  person,  and  generally  as  to  any  act  or  thing  to  be  done  in  pursuance  of  the  Second 
Part  of  this  Act,  as  they  may  think  fit. 

97.  Whenever  in  any  case  in  which  under  the  Second  Part  of  this  Act  any  person  is 
required  to  make  a  declaration  on  behalf  of  himself  or  of  any  body  corporate,  or  any 
evidence  is  required  to  be  produced  to  the  registrar,  it  is  shown  to  the  satisfaction  of  the 
registrar  that  from  any  reasonable  cause  such  person  is  unable  to  make  the  dedantion, 
or  that  such  evidence  cannot  be  produced,  it  shall  be  lawful  for  the  registrar,  with  the 
sanction  of  the  Commissioners  of  Customs,  and  upon  the  production  of  such  other 
evidence,  and  subject  to  such  terms  as  they  may  think  fit,  to  dispense  with  any  such 
declaration  or  evidence. 

98.  In  cases  where  it  appears  to  the  Commissioners  of  Customs,  or  to  the  governor  or 
other  person  administering  the^ government  of  any  British  possession,  that  by  reason  of 
special  circumstances  it  would  be  desirable  that  permission  should  be  granted  to  any 
British  ship  to  pass,  without  being  previously  registered,  from  one  port  or  place  in  Her 
Msgcsty's  dominions  to  any  other  port  or  place  within  the  same,  it  shall  be  lawful  for  such 
commissioners  or  governor  or  other  person  to  grant  a  pass  accordingly,  and  such  pass 
shall  for  the  time  and  within  the  limits  therein  mentioned  have  the  same  effect  as  a 
certificate  of  registry. 

99.  If  any  person  interested  in  any  ship  or  any  share  therein  is,  by  reason  of  infancy, 
lunacy,  or  other  inability,  incapable  of  making  any  declaration  or  doing  anything 
required  or  permitted  by  this  Act  to  be  made  or  done  by  such  incapable  person  in  respect 
of  regUtry,  then  the  guardian  or  committee,  if  any,  of  such  incapable  person,  or  if  there 
be  none,  any  person  appointed  by  any  court  or  judge  possessing  jurisdiction  in  reqKet 
of  the  property  of  incapable  persons,  upon  the  petition  of  any  person  on  behalf  of  sudi 
incapable  person,  or  of  any  other  person  interested  in  the  making  such  declaration  or 
doing  such  thing,  may  make  such  declaration,  or  a  declaration  as  nearly  corresponding 
thereto  as  circumstances  permit  and  do  such  thing  in  the  name  and  on  behalf  of  such 
incapable  person ;  and  all  acts  done  by  such  substitute  shall  be  as  effectual  as  if  done  by 
the  person  for  whom  he  is  substituted. 

100.  Whenever  any  person  is  beneficially  interested,  otherwise  than  by  way  of  mort- 
gage, in  any  ship  or  share  therein  registered  in  the  name  of  some  other  person  as  owner, 
the  person  so  interested  shall,  as  well  as  the  registered  owner,  be  subject  to  all  peconiarr 
penalties  imposed  by  this  or  by  any  other  Act  on  owners  of  ships  or  shares  therein,  so 
nevertheless  that  proceedings  may  be  taken  for  the  enforcement  of  any  such  pecuniary 
penalties  against  both  or  either  of  the  aforesaid  parties,  with  or  without  joining  the  other 
of  them. 


Punishment  fof       101.  Any  person  who  forges,  assists  in  forging,  or  procures  to  be  forged,  fraudulently 

forgery.  alters,  assists  in  fraudulently  altering,  or  procures  to  be  fraudulently  altered  any  register 

book,  certificate  of  surveyor,  certificate  of  registry,  declaration  of  owneiahipi  biU  of  sale, 
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instrument  of  mortgage,  certificate  of  mortgage  or  sale,  or  any  entry  or  indorsement  17  &  18  Vior. 
required  by  the  Second  Part  of  this  Act  to  be  made  in  or  on  any  of  the  above  documents,        c  104. 
shall  for  CTery  such  offence  be  deemed  to  be  guilty  of  felony.  

National  Character, 

102.  Ko  officer  of  customs  shall  grant  a  clearance  or  tmnsirefor  any  ship  until  the  Kutlonal  charae- 
msster  of  such  ship  has  declared  to  such  officer  the  name  of  the  nation  to  which  he  claims  V'''  ^?i|d*beforfl^ 
thai  she  belongs,  and  such  officer  shall  thereupon  inscribe  such  name  on  the  clearance  or  clearance. 
tr&nsire ;  and  if  any  ship  attempts  to  proceed  to  sea  without  such  clearance  or  transire, 

any  such  officer  may  detain  her  until  such  declaration  is  made. 

103.  The  offences  herein-after  mentioned  shall  be  punishable  as  follows  (that  is  to  say) :  PenaUie< : 
(1.)  If  any  person  uses  the  British  flag  and  assumes  the  British  national  character  on  Forundnlj  av 

board  any  ship  owned  in  whole  or  in  part  by  any  persons  not  entitled  by  law  to  own  """**"**  Brlilah 
British  ships,  for  the  purpose  of  making  such  ship  appear  to  be  a  British  ship,  such 
ship  shall  be  forfeited  to  Her  Majesty,  unless  such  assumption  has  been  made  for  the 
purpose  of  escaping  capture  by  an  enemy  or  by  a  foreign  ship  of  war  in  exercise  of 
some  belligerent  right ;  and  in  any  proceeding  for  enforcing  any  such  forfeiture  the 
burden  of  proving  a  title  to  use  the  British  flag  and  assume  the  British  national 
eharacter  shall  lie  upon  the  person  using  and  assuming  the  same : 
(*2.)  If  the  master  or  owner  of  any  British  ship  does  or  permits  to  be  done  any  matter  For  concealment 
or  thing,  or  carries  or  permits  to  be  carried  any  papers  or  documents,  with  intent  to  ig^immfon'or 
conceal  the  British  character  of  such  ship  from  any  person  entitled  by  British  law  to  foreign  character, 
inquire  into  the  same,  or  to  assume  a  foreign  character,  or  with  intent  to  deceive 
any  such  person  as  lastly  herein-before  mentioned,  such  ship  shall  be  forfeited  to  Her 
Migesty ;  and  the  master,  if  he  commits  or  is  privy  to  the  commission  of  the  offence, 
shall  be  g^lty  of  a  misdemeanour : 
(3.)  If  any  unqualified  person,  except  in  the  case  of  such  transmitted  interests  as  are  For  acquiring 
herein-before  mentioned,  acquires  as  owner  any  interest,  either  legal  or  beneficial,  in  ujrjJJfflL*^ 
a  ship  using  a  British  flag  and  assuming  the  British  character,  such  interest  shall  be 
forfeited  to  Her  Majesty  : 
(4.)  If  any  person,  on  behalf  of  himself  or  any  other  person  or  body  of  persons,  wilfully  For  false  decla- 
makes  a  false  declaration  touching  the  qualification  of  himself  or  such  other  person  JJjp,**  <*'<**°®'^" 
or  body  of  persons  to  own  British  ships  or  any  shares  therein,  the  declarant  shall  be 
guilty  of  a  misdemeanour ;  and  the  ship  or  share  in  respect  of  which  such  declaration 
is  made,  if  the  same  has  not  been  forfeited  under  the  foregoing  provision,  shall  to 
the  extent  of  the  interest  therein  of  the  person  making  the  declaration,  and  unless 
it  is  shown  that  he  had  no  authority  to  make  the  same,  of  the  parties  on  behalf  of 
whom  such  declaration  is  made,  be  forfeited  to  Her  Majesty  : 
And  in  order  that  the  above  provisions  as  to  forfeitures  may  be  carried  into  effect,  it  shall 
be  lawful  for  any  commissioned  officer  on  full  pay  in  the  military  or  naval  service  of  Her 
Migesty,  or  any  British  officer  of  customs,  or  any  British  consular  officer  to  seize  and 
detain  any  ship  which  has,  either  wholly  or  as  to  any  share  therein,  become  subject  to 
forfeiture  as  aforesaid,  and  to  bring  her  for  adjudication  before  the  High  Court  of 
Admiralty  in  England  or  Ireland,  or  any  court  having  admiralty  jurisdiction  in  Her 
H^esty's  dominions ;  and  such  court  may  thereupon  make  such  order  in  the  case  as  it 
may  think  fit,  and  may  award  to  the  officer  bringing  in  the  same  for  adjudication  such 
portion  of  the  proceeds  of  the  sale  of  any  forfeited  ship  or  share  as  it  may  think  right. 

104.  No  such  officer  as  aforesaid  shall  be  responsible,  either  civilly  or  criminally,  to  Officer  not  iiaWo 
any  person  whomsoever,  in  respect  of  the  seizure  or  detention  of  any  ship  that  has  been  mlJe'on'reMon- 
seiced  or  detained  by  him  in  pursuance  of  the  provisions  herein  contained,  notwithstand-  able  grounds. 
ing  that  such  ship  is  not  brought  in  for  adjudication,  or,  if  so  brought  in,  is  declared  not 

to  be  liable  to  forfeiture,  if  it  is  shown  to  the  satisfaction  of  the  judge  or  court  before 
whom  any  trial  relating  to  such  ship  or  such  seizure  or  detention  is  held  that  there  were 
reasonable  grounds  for  such  seizure  or  detention ;  but  if  no  such  grounds  are  shown,  such 
Judge  or  court  may  award  payment  of  costs  and  damages  to  any  party  aggrieved,  and 
make  such  other  order  in  the  premises  as  it  thinks  just. 

105.  Ifauy  colours  usually  worn  by  Her  Majesty's  ships,  or  any  colours  resembling  Penalty  for 
those  of  Her  Migesty,  or  any  distinctive  national  colours,  except  the  red  ensign  usually  ^*"^"^?"rg 
worn  by  merchant  ships,  or  except  the  union  jack  with  a  white  border,  or  if  the  pendant 

oaoally  carried  by  Her  Majesty's  ships  or  any  pendant  in  anywise  resembling  such 
pendant,  are  or  is  hoisted  on  board  any  ship  or  boat  belonging  to  any  subject  of  Her 
Majesty  without  warrant  for  so  doing  from  Her  Migesty  or  from  the  Admiralty,  the 
msater  of  such  ship  or  boat  or  the  owner  thereof,  if  on  board  the  same,  and  every  other 
peraon  hoisting  or  Joining  or  assisting  in  hoisting  the  same,  shall  for  every  such  offence 
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17  &  18  ViCT.  incur  a  penaUy  not  exceeding  6001. ;  and  it  shall  be  lawful  for  any  officer  on  fdU  pay  in 

c.  104.        the  military  or  naval  seryice  of  Her  Miyesty,  or  any  British  officer  of  the  csstomi,  or 

any  British  consular  officer,  to  board  any  such  ship  or  boat,  and  to  take  away  any  such 

jack,  colours,  or  pendant ;  and  such  jack,  colours,  or  penduit  shiUl  be  forfeited  to  Her 

Majesty. 

Effect  of  decU-        106.  Whenever  it  is  declared  by  this  Act  that  a  ship  belonging  to  any  person  or  body 

thar^aahip^Bhtif  <^rporate  qualified  according  to  this  Act  to  be  owners  of  British  ships  shall  not  be 

not  b«  re&'gnised  recogpiised  as  a  British  ship,  such  ship  shall  not  be  entitled  to  any  benefits,  piivilegeB^ 

**  A  British  Khip.  advantages,  or  protection  usually  enjoyed  by  British  ships,  and  shall  not  be  entitled  to 

,  use  the  British  flag  or  assume  the  British  national  character ;  but,  so  far  as  r^ards  the 

payment  of  dues,  the  liability  to  pains  and  penalties,  and  the  punishment  of  offences 

committed  on  board  such  ship,  or  by  any  persons  belonging  to  her,  such  ship  shsU  be 

dealt  with  in  the  same  manner  in  all  respects  as  if  she  were  a  recognised  Biitiah  ship. 


Copies  of  regis- 
ten  and  declara- 
tions to  be 
•dmUsible  in 
«yideno<*,  and  lo 
bd  primA  facie 
proof  of  certain 
tbioga. 


Evidence. 

107.  Every  register  of  or  declaration  made  in  pursuance  of  the  Second  Part  of  this  Act 
in  respect  of  any  British  ship  may  be  proved  in  any  court  of  justice,  or  before  any  person 
having  by  law  or  by  consent  of  parties  authority  to  receive  evidence,  either  by  the 
production  of  the  original  or  by  an  examined  copy  thereof,  or  by  a  copy  thereof  purport- 
ing to  be  certified  under  the  hand  of  the  registrar  or  other  person  having  the  chazge  of 
the  original ;  which  certified  copies  he  is  hereby  required  to  furnish  to  any  person 
applying  at  a  reasonable  time  for  the  same,  upon  payment  of  one  shilling  for  each  sudi 
certified  copy ;  and  every  such  register  or  copy  of  a  register,  and  also  every  certificate  of 
registry  of  any  British  ship,  purporting  to  be  signed  by  the  registrar  or  other  proper 
officer,  shall  be  received  in  evidence  in  any  court  of  justice  or  before  any  person  having 
by  law  or  by  consent  of  parties  authority  to  receive  evidence  Mprimd  facte  proof  of  all 
the  matters  contained  or  recited  in  such  register  when  the  register  or  such  copy  is 
produced,  and  of  all  the  matters  contained  in  or  indorsed  on  su<£  certificate  of  refdstxy, 
and  purporting  to  be  authenticated  by  the  signature  of  a  registrar,  when  such  certificate 
is  produced. 


Saving  Clause, 

vi^'°'  M^  ^  ^  ^  ^^'  ^^^^^°S  ^^  ^^  ^^^  contained  shall  repeal  or  affect  an  Act  passed  in  the  session 
ingtoEaitlETdran  ^^  Parliament  holden  in  the  third  and  fourth  years  of  the  reign  of  Her  present  Miyestr, 
shiits.  chapter  fifty-six,  intituled  An  Act  further  to  regulate  the  trade  of  ships  built  and  trading 

>v  ithin  the  limits  of  the  East  India  Company's  charter. 
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MASTERS  AND  SEAMEN. 


Application  of 
Part  III.  of  Act. 


Retnmi  for 
certain  nh<p« 
l>««longins(  to  the 
United  Kingdom. 


Kofurns  nnd 
waittfs  of  d«v 
ceased  senmnn  in 
certain  colonial 
hhips. 


Shipping  and 
dUeh*ri;lng  men 
iutheUni.ed 
Kingdom. 


Application, 

109.  The  various  provisions  of  the  Third  Part  of  this  Act  shall  have  the  following 
applications,  unless  the  context  or  subject  matter  requires  a  different  application ;  (that 
is  to  say,) 

So  much  of  the  Third  Part  of  this  Act  as  relates  to  the  delivery  or  transmission  of  lists 
of  crews  to  the  Registrar-General  of  Seamen  shall  apply  to  all  fishing  veseds 
belonging  to  the  United  Kingdom,  whether  employed  exclusively  on  the  coasts  of 
the  United  Kingdom  or  not ;  to  all  ships  belonging  to  the  Trinity  House,  or  the 
Commissioners  of  Northern  Lighthouses,  constituted  as  herein-after  mentioned,  or  the 
Port  of  Dublin  Ck)rporation,  and  to  all  pleasure  yachts,  and  to  the  owners,  masters, 
and  crews  of  such  ships : 

So  much  of  the  Third  Part  of  this  Act  as  relates  to  the  delivery  and  transmission  of 
lists  of  crews,  and  to  the  wages  and  effects  of  deceased  seamen  and  apprentices, 
shall  apply  to  all  sea-going  British  ships,  wherever  registered,  of  which  the  crews 
are  discharged,  or  whose  final  port  of  destination  Is  in  the  United  Kingdom,  and  to 
the  owners,  masters,  and  crews  of  such  ships : 

So  much  of  the  Third  Part  of  this  Act  as  relates  to  the  shipping  and  dlachaxge  of 
seamen  In  the  United  Kingdom  shall  apply  to  all  seagoing  BritlsJi  ships,  wherever 
registered,  and  to  the  owners,  masters,  and  crews  of  such  ships : 
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So  mneh  of  the  Third  Part  of  this  Act  as  reUtes  to  seamen  volunteering  into  the  royal  17  &  18  Yiot. 

navy  shall  apply  to  all  sea^going  British  ships,  wherever  registered,  and  to  the        c.  104. 

owners,  masters,  and  crews  of  such  ships,  wherever  the  same  may  be  : 

So  much  of  the  Third  Part  of  this  Act  as  relates  to  rights  to  wages  and  remedies  for  i^toTj^Tni"?. 

the  recovery  thereof;  to  the  shipping  and  discharge  of  seamen  in  foreign  ports; 

to  leaving  seamen  abroad,  and  to  the  relief  of  seamen  in  distress  in  foreign  ports ;  ^JlJri'Jr?'*^ 

_         ^^    .,  .,,,,  1..  J.  .,1  i.  lippllC»Dle  TO 

to  the  provisions,  health,  and  accommodation  of  seamen ;  to  the  power  of  seamen  cuionui  ships. 
to  make  complaints ;  to  the  protection  of  seamen  from  imposition ;  to  discipline ; 
to  naval  courts  on  the  high  sens  and  abroad ;  and  to  crimes  committed  abroad ; 
shall  apply  to  all  ships  registered  in  any  of  Her  Miyesty's  dominions  abroad,  when 
such  ships  are  out  of  the  jurisdiction  of  their  respective  governments,  and  to  the 
owners,  masters,  and  crews  of  such  ships  : 
And  the  whole  of  the  Third  Part  of  this  Act  shall  apply  to  all  sea-going  ships  registered  pJ^t'^iVrif  Act. 
in  the  United  Kingdom,  (except  such  as  are  exclusively  employed  in  fishing  on  the 
coasts  of  the  United  Kingdom,  and  siich  as  belong  to  the  Trinity  House,  the  Com- 
missioners of  Northern  Lighthouses,  or  the  Port  of  Dublin  Corporation,  and  also 
except  pleasure  yachts,)  and  also  to  all  ships  registered  in  any  British  possession 
and  employed  in  trading  or  going  between  any  place  in  the  United  Kingdom  and 
any  place  or  places  not  situate  in  the  possession  in  which  such  ships  are  registered, 
and  to  the  owners,  masters,  and  crews  of  such  ships  respectively,  wherever  the  same 
may  be. 

Local  Marine  Boards. 

110.  There  shall  be  local  marine  boards  for  carrying  into  effect  the  provisions  of  this  LocariJarine' 
Act  under  the  superintendence  of  the  Board  of  Trade  at  those  seaports  of  the  United  Boards. 
Kingdom  at  which  local  marine  boards  have  heretofore  been  established,  and  at  such 

other  places  as  the  Board  of  Trade  appoints  for  this  purpose ;  and  each  of  such  local 
marine  boards  shall  be  constituted  us  follows ;  (that  is  to  say,)  the  tray  or  or  provost  and 
the  stipendiary  magistrate  or  such  of  the  mayors  or  provosts  and  stipendiary  magistrates 
of  the  place  (if  more  than  one)  as  the  Board  of  Trade  appoints  shall  be  a  member  or 
members  ex  officio ;  the  Board  of  Trade  shall  appoint  four  members  from  persons  residing 
or  having  places  of  business  at  the  port  or  within  seven  miles  thereof;  and  the  owners  of 
foreign-going  ships  and  of  home  trade  passenger  ships  registered  at  the  port  shall  elect 
six  members ;  and  such  elections  as  aforesaid  shall  take  place  on  the  twenty-fifth  day  of 
January  one  thousand  eight  hundred  and  fifty-seven,  and  on  the  twenty-fifth  day  of 
January  in  every  third  succeeding  year,  and  such  appointments  as  aforesaid  shall  take 
place  within  one  month  after  such  elections ;  and  upon  the  conclusion  of  such  month 
and  the  constitution  of  a  new  board  the  functions  of  the  then  existing  board  shall  cease, 
and  the  board  consisting  of  the  members  then  newly  elected  and  appointed  shall  take  its 
place ;  and  any  occasional  vacancy  caused  in  the  intervals  between  the  general  elections 
and  appointments,  by  death,  resignation,  disqualification,  or  otherwise,  shall  be  filled  up 
within  one  month  after  it  occurs ;  and  every  person  elected  or  appointed  on  an  occasional 
vacancy  shall  continue  a  member  until  the  next  constitution  of  a  new  board ;  and  the 
mayor  or  provost  shall  fix  the  place  and  mode  of  conducting  all  such  elections  as  aforesaid, 
and  also  on  occasional  vacancies  the  day  of  election,  and  shall  give  at  least  ten  days  notice 
thereof ;  and  the  Board  of  Trade  shall  have  power  to  decide  any  questions  raised  con- 
cerning any  such  elections. 

111.  Owners  of  foreign-going  ships  and  of  home  trade  passenger  ships  registered  at  ^"*^*^for*SIeni 
any  seaport  at  which  there  is  a  local  marine  board  shall  have  votes  at  the  election  of  bers  of  l^hmiI 
members  of  such  board  as  follows ;  (that  is  to  say,)  every  registered  owner  of  not  less  Marine  Boards, 
than  two  hundred  and  fifty  tons,  in  the  whole,  of  such  shipping  shall  at  every  election 

have  one  vote  for  each  member  for  every  two  hundred  and  fifty  tons  owned  by  him,  so 
that  his  votes  for  any  one  member  do  not  exceed  ten  :  and  for  the  purpose  of  ascertaining 
the  qualification  of  such  electors  the  following  rules  shall  be  observed ;  (that  is  to  say)  in 
the  case  of  a  ship  registered  in  the  name  of  one  person,  sach  person  shall  be  deemed  to 
be  the  owner,  and  in  the  case  of  a  ship  registered  in  distinct  and  several  shares  in  the 
names  of  more  persons  than  one,  the  tonnage  shall  be  apportioned  among  the  owners  as 
nearly  as  may  be  in  proportion  to  their  respective  shares,  and  each  of  such  persons  shall 
be  deemed  to  be  the  owner  of  the  tonnage  so  apportioned  to  him ;  and  in  the  case  of  a 
ship  or  shares  of  a  ship  registered  jointly  without  severance  of  interest  in  the  names  of 
more  persons  than  one,  the  tonnage  shall,  if  it  is  sufficient,  either  alone  or  together  with 
other  tonnage  (if  any)  owned  by  such  joint  owners,  to  give  a  qualification  to  each  of  them 
be  apportioned  equally  between  the  joint  owners,  and  each  of  such  joint  owners  shallbs 
deemed  to  be  the  owner  of  the  equal  share  so  apportioned  to  him,  but  if  it  is  not  fr. 
sufficient,  the  whole  of  such  tonnage  shall  be  deemed  to  be  owned  by  such  one  of  the 
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joint  owners  resident  or  having  a  place  of  business  at  the  port  or  vitUin  fieven  miles 
thereof  as  is  first  named  on  the  register ;  and  in  making  any  sach  apportionment  as 
aforesaid  any  portion  may  be  struck  off  so  as  to  obtain  a  divisible  amount ;  and  the  whole 
amount  of  tonnage  so  owned  by  each  person,  whether  in  ships  or  shares  of  or  interests  in 
ships,  shall  be  added  together,  and,  if  sufficient,  shall  constitute  his  qualification. 

112.  The  collector  or  comptroller  of  customs  in  every  seaport  of  the  United  Kingdom 
at  which  there  is  a  local  marine  board  shall,  with  the  assistance  of  the  Begistzar- 
General  of  Seamen,  on  or  before  the  twenty-fifth  day  of  December  in  the  year  one  thousand 
eight  hundred  and  fifty-six,  and  in  every  third  succeeding  year,  make  out  an  alphabetical 
list  of  the  persons  entitled  by  virtue  of  this  Act  to  vote  at  the  election  of  members  of 
such  local  marine  board,  containing  the  christian  name,  surname,  and  residence  of  each 
such  person,  and  the  number  of  votes  to  which  he  is  entitled,  and  shall  sig^  such  list, 
and  cause  a  sufficient  number  of  copies  thereof  to  be  printed,  and  to  be  fixed  on  or  near 
the  doors  of  the  custom  house  at  such  seaport  for  two  entire  weeks  next  after  sndi  list 
has  been  made,  and  shall  keep  true  copies  of  such  list,  and  permit  the  same  to  be  perused 
by  any  person,  without  payment  of  any  fee,  at  all  reasonable  hours  during  snch  two 
weeks. 

113.  The  mayor  or  provost  of  every  seaport  at  which  there  is  a  local  marine  board, 
or  such  of  them,  if  more  than  one,  as  is  or  are  for  the  time  being  so  appointed  as 
aforesaid,  shall  at  least  twenty  days  before  the  twenty-fifth  day  of  January  in  the  year 
one  thousand  eight  hundred  and  fifty-seven,  and  in  each  succeeding  third  year,  nominate 
two  justices  of  the  peace  to  revise  the  said  lists ;  and  such  justices  shall,  between  the 
eighth  and  fifteenth  days  of  January  both  inclusive  in  the  year  in  which  they  are  so 
nominated,  revise  the  said  list  at  the  custom  house  of  the  port,  or  in  some  convenient 
place  near  thereto,  to  be  hired,  if  necessary,  by  the  said  collector  or  comptroller,  and 
shall  give  three  clear  days'  notice  of  such  revision  by  advertising  the  same  in  some  local 
newspaper,  and  by  affixing  a  notice  thereof  on  or  near  to  the  doors  of  such  custom 
house,  and  shall  make  such  revision  by  inserting  in  such  list  the  name  of  every  penon 
who  claims  to  be  inserted  therein,  and  gives  proof  satisfactory  to  the  said  revisora  of  his 
right  to  have  his  name  so  inserted,  and  by  striking  out  therefrom  the  name  of  every 
person  to  the  insertion  of  which  an  objection  is  made  by  any  other  person  named  in  such 
list  who  gives  proof  satisfactory  to  the  said  revisors  that  the  name  of  the  person  so 
objected  to  ought  not  to  have  been  inserted  therein ;  and  the  decision  of  the  said  revisors 
with  respect  to  every  such  claim  or  objection  shall  be  conclusive ;  and  the  said  revisors 
shall  immediately  after  such  revision  sign  their  names  at  the  foot  of  the  list  so  revind ; 
and  such  list  so  revised  shall  be  the  register  of  voters  at  elections  of  members  of  the 
local  marine  board  of  such  seaport  for  three  years  from  the  twcnty-fiflh  day  of  January 
then  next  ensuing  inclusive  to  the  twenty-fourth  day  of  January  inclusive  in  the  third 
succeeding  year ;  and  the  said  revised  list,  when  so  signed,  shall  be  delivered  to  such 
mayor  or  provost  as  aforesaid  of  the  place,  who  shall,  if  necessary,  cause  a  sufficient 
number  of  copies  thereof  to  be  printed,  and  shall  cause  a  copy  to  bo  delivered  to  every 
voter  applying  for  the  same. 

114.  The  said  collector  or  comptroller,  if  required,  shall  for  the  assistance  of  the  said 
revisors  in  revising  the  said  list  produce  to  them  the  books  containing  the  register  of 
ships  registered  at  such  seaport ;  and  the  Registrar-General  of  Seamen,  if  required,  shall 
also  produce  or  transmit  to  such  revisors  such  certified  extracts  or  returns  from  the  books 
in  his  custody  as  may  be  necessary  for  the  same  purpose. 

115.  The  two  justices  aforesaid  shall  certify  all  expenses  properly  incurred  by  any  sudi 
collector  or  comptroller  as  aforesaid  in  making  and  printing  the  said  list  and  in  the  revi- 
sion thereof,  and  the  Board  of  Trade  shall  pay  the  same,  and  also  all  expenses  properiy 
incurred  by  any  such  mayor  or  provost  as  aforesaid  in  printing  the  same  or  in  elections 
taking  place  under  this  Act ;  and  the  said  Board  may  disallow  any  items  of  any  such 
expenses  as  aforesaid  which  it  deems  to  have  been  improperly  incurred. 

116.  Every  person  whose  name  appears  on  such  revised  list,  and  no  other  person,  shall 
be  qualified  to  vote  at  the  election  of  members  of  the  local  marine  board  at  such  sea- 
port to  be  held  on  the  twenty-fifth  day  of  January  next  after  the  revision  of  such  list, 
and  at  any  occasional  election  held  at  any  time  between  that  day  and  the  next  ordinary 
triennial  election  of  the  members  of  such  board. 

117.  Every  male  person  who  is  according  to  such  revised  list  of  the  voters  at  any  sea- 
port entitled  to  a  vote  shall  be  qualified  to  be  elected  a  member  of  the  local  marine 
board  of  such  seaport,  and  no  other  person  shall  be  so  qualified ;  and  if  any  person 
elected  as  a  member  after  such  election  ceases  to  be  an  owner  of  such  quantity  of  tonnage 
as  would  entitle  him  to  a  vote,  he  shall  no  longer  continue  to  act  or  be  considered  as  a 
member,  and  thereupon  another  member  shall  be  elected  in  his  place. 
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118.  No  act  of  ftny  local  marine  board  shall  be  yitiated  or  prejudiced  by  reaaonofj?  &  18  Yxci. 
any  irregoLuity  in  the  election  of  any  of  its  members,  or  of  any  error  in  the  list  of        c.  104. 
Toters  herein  mentioned,  or  of  any  irregularity  in  the  making  orroTising  of  such  list,  or  1      '    '    ' 
by  reason  of  any  person  who  is  not  duly  qualified  as  herein-before  directed  acting  upon  oJtto  vitiate  ^"^ 
8Qch  board.  aets  done. 

119.  Eyeiy  local  marine  board  shall  keep  minutes  of  its  proceedings,  and  the  same  ]|{|,„teii  and 
shall  be  kept  in  such  mode  (if  any)  as  the  Board  of  Trade  prescribes ;  and  such  minutes,  busmeRn  of 
and  all  books  or  documents  used  or  kept  by  any  local  marine  board,  or  by  any  examiners,  b^^^*'^°° 
shipping  masters,'  or  other  officers  or  servants  under  the  control  of  any  local  marine 

board  shall  be  open  to  the  inspection  of  the  Board  of  Trade  and  its  officers ;  and  every 
local  marine  board  shall  make  and  send  to  the  Board  of  Trade  such  reports  and  returns 
as  it  requires;  but,  subject  as  aforesaid,  every  local  marine  board  may  regulate  the 
mode  in  which  its  meetings  are  to  be  held  and  its  business  conducted. 

120.  If  any  local  marine  board,  by  reason  of  any  election  not  taking  place,  or  of  the  jf^^y  Local 
simultaneous  resignation  or  continued  non-attendance  of  all  or  the  greater  part  of  the  Marioe  Board 
members,  or  from  any  other  cause  fails  to  meet  or  to  discharge  its  duties,  the  Board  of  [j['J*J*.*'*^"1JJ" 
Trade  may  in  its  discretion  either  take  into  its  own  hands  the  performance  of  the  duties  of  Trade  may 
of  BQch  local  marine  board  until  the  next  triennial  appointment  and  election  thereof,  Asanme  ita 

or  direct  that  a  new  appointment  and  election  of  such  local  marine  board  shall  take  a  nev  ekction^^ 
place  immediately. 

121.  If  upon  complaint  made  to  the  Board  of  Trade  it  appears  to  such  Board  that  any  Board  of  Trade 
appointments  or   arrangements   made  by  any  local  marine  board  under  the  powers  on  complaint, 
hereby  given  to  it  are  not  such  as  to  meet  the  wants  of  the  port-,  or  are  in  any  respect  "iSngemeni§ 
unsatisfactory  or  improper,  the  Board  of  Trade  may  annul,  alter,  or  rectify  such  appoint-  mado  bj  local 
ments  or  arrangements  in  such  manner  as  having  regard  to  the  intentions  of  this  Act  and  "*^'^*"»«  boards. 
to  the  wants  of  the  port,  it  deems  to  be  expedient. 

Shipping  Offices, 

122.  In  every  seaport  in  the  United  Kingdom  in  which  there  is  a  local  marine  board  locmI  Marine 
8Dch  board  shall  establish  a  shipping  office  or  shipping  offices,  and  may  for  that  purpose,  w^**!'. ^^^^^ 
subject  as  herein  mentioned,  procure  the  requisite  premises,  and  appoint  and  from  time  offloeV  ^^  "^ 
to  time  remove  and  re-appoint  superintendents  of  such  offices,  to  be  called  shipping 

masters,  with  any  necessary  deputies,  clerks,  and  servants,  and  regulate  the  mode  of  con- 
dncting  business  at  such  offices,  and  shall,  subject  as  herein  mentioned,  have  complete 
control  over  the  same ;  and  every  act  done  by  or  before  any  deputy  duly  appointed  shall 
hare  the  same  effect  as  if  done  by  or  before  a  shipping  master. 

123.  The  sanction  of  the  Board  of  Trade  shall  be  necessary  so  far  as  regards  the  Board  of  Trnd^ 
number  of  persons  so  appointed  by  any  such  local  marine  board,  and  the  amount  of '^  ***^*  P"**"* 
their  salaries  and  wages  and  all  other  expenses ;  and  the  Board  of  Trade  shall  have  the  ^^pping  offices. 
immediate  control  of  such  shipping  offices,  so  far  as  regards  the  receipt  and  payment  of 

money  thereat;  and  all  shipping  masters,  deputies,  clerks,  and  servants  so  appointed  as 
aforesaid  shall  before  entering  upon  their  duties  give  such  security  (if  any)  for  the  due 
performance  thereof  as  the  Board  of  Trade  requires ;  and  if  in  any  case  the  Board  of 
Trade  has  reason  to  believe  that  any  shipping  master,  deputy,  clerk,  or  servant  appointed 
by  any  local  marine  board  does  not  properly  discharge  his  duties,  the  Board  of  Trade 
may  cause  the  case  to  be  investigated,  and  may,  if  it  thinks  fit  so  to  do,  remove  him  from 
his  office,  and  may  provide  for  the  proper  performance  of  his  duties  until  another  person 
ia  properly  appointed  in  his  place. 

124.  It  shall  be  the  general  business  of  shipping  masters  appointed  as  aforesaid —  Business  of  sncU 
To  afford  facilities  for  engaging  seamen  by  keeping  registries  of  their  names  and  offices  generally. 

characters ; 
To  superintend  and  facilitate  their  engagement  and  discharge  in  manner  herein-after 

mentioned ; 
To  provide  means  for  securing  the  presence  on  board  at  the  proper  times  of  men  who 

are  so  engaged ; 
To  facilitate  the  making  of  apprenticeships  to  the  sea  service ; 
To  perform  such  other  duties  relating  to  merchant  seamen  and  merchant  ships  as  are 

hereby  or  may  hereafter  under  the  powers  herein  contained  be  committed  to 

them. 

125.  Such  fees,  not  exceeding  the  sums  specified  in  the  table  marked  P.  in  the  schedule  Fees  to  b«  paid 
hereto,  as  are  from  time  to  time  fixed  by  the  Board  of  Trade,  shall  be  payable  upon  all  "pon  ooM*- 
engagements  and  discharges  effected  before  shipping  masters  as  herein-after  mentioned,  discharges, 
and  the  Board  of  Trade  shall  cause  scales  of  the  fees  payable  for  the  time  being  to  be 

prepared  and  to  be  conspicuously  placed  in  the  shipping  offices ;  and  all  shipping  masters, 
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their  deputies,  clerks,  and  serrants,  may  refuse  to  proceed  with  any  engagement  or 
discharge  unless  the  fees  payable  thereon  are  first  paid. 

126.  Every  owner  or  master  of  a  ship  engaging  or  discharging  any  seamen  or  seamaa 
in  a  shipping  office  or  before  a  shipping  master  shall  pay  to  the  shipping  master  the 
whole  of  the  fees  hereby  made  payable  in  respect  of  such  engagement  or  dischaige,  aa<l 
may,  for  the  purpose  of  in  part  reimbursing  himself,  deduct  in  respect  of  eadi  sneli 
engagement  or  discharge  from  the  wages  of  all  persons  (except  apprentices)  so  engaged 
or  discharged,  and  retain,  any  sums  not  exceeding  the  sums  specified  in  that  behalf  in 
the  table  marked  Q.  in  the  schedule  hereto  :  provided  that,  if  in  any  cases  the  sums  whidi 
the  owner  is  so  entitled  to  deduct  exceed  the  amount  of  the  fee  payable  by  him,  such 
excess  shall  be  paid  by  him  to  the  shipping  master  in  addition  to  such  fee. 

127.  Any  shipping  master,  deputy  shipping  master,  or  any  clerk  or  servant  in  any 
shipping  office,  who  demands  or  receives  any  remuneration  whatever,  either  directly  or 
indirectly,  for  hiring  or  supplying  any  seaman  for  any  merchant  ahip,  excepting  the 
lawful  fees  payable  under  this  Act,  shall  for  every  such  offence  incur  a  penalty  not 
exceeding  20/.,  and  shall  also  be  liable  to  be  dismissed  from  his  office  by  the  Board  of 
Trade. 

128.  The  Board  of  Trade  may,  with  the  consent  of  the  Commissioners  of  Costoms, 
direct  that  at  any  place  in  which  no  separate  shipping  office  is  established  the  whole  or 
any  part  of  the  business  of  the  shipping  office  shall  be  conducted  at  the  custom  hontc. 
and  thereupon  the  same  shall  be  there  conducted  accordingly ;  and  in  respect  of  such 
business  such  custom  house  shall  for  all  purposes  be  deemed  to  be  a  shipping  offioe,  and 
the  officer  of  customs  there  to  whom  such  business  is  committed  shall  for  all  purposes  be 
deemed  to  be  a  shipping  master  within  the  meaning  of  this  Act. 

129.  The  Board  of  Trade  may  appoint  any  superintendent  of  or  other  person  connected 
with  any  sailors'  home  in  the  port  of  London  to  be  a  shipping  master,  with  any  necesBary 
deputies,  clerks,  and  servants,  and  may  appoint  any  office  in  any  such  home  to  be  a 
shipping  office;  and  all  shipping  masters  and  shipping  offices  so  appointed  shall  be 
subject  to  the  immediate  control  of  the  Board  of  Trade  and  not  of  the  local  maxinc 
board  of  the  port. 

130.  The  Board  of  Trade  may  from  time  to  time  dispense  with  the  transaction  before 
a  shipping  master  or  in  a  shipping  office  of  any  matters  required  by  this  Act  to  be  so 
transacted ;  and  thereupon  such  matters  shall,  if  otherwise  duly  transacted  as  required 
by  law,  be  as  valid  as  if  transacted  before  a  shipping  master  or  in  a  shipping  office. 

ExaminaJlians  and  Certificates  of  Masters  and  Mates. 

131.  Examinations  shall  be  instituted  for  persons  who  intend  to  become  masters  or 
mates  of  foreign-going  ships,  or  of  home  trade  passenger  ships,  or  who  wish  to  proeure 
certificates  of  competency  herein-after  mentioned;  and,  Eubject  as  herein  mentioned,  the 
local  marine  boards  shall  provide  for  the  examinations  at  their  respective  ports,  and 
may  appoint  and  from  time  to  lime  remove  and  re-appoint  examiners  to  conduct  the 
same,  and  may  regulate  the  same ;  and  any  members  of  the  local  marine  board  of  the 
place  where  the  examination  is  held  may  be  present  and  assist  at  any  such  examination. 

132.  The  Board  of  Trade  may  from  time  to  time  lay  down  rules  as  to  the  conduct  of 
such  examinations  and  as  to  the  qualifications  of  the  applicants,  and  such  roles  shall  be 
strictly  adhered  to  by  all  examiners ;  and  no  examiner  shall  be  appointed  unlen  he 
possesses  a  certificate  of  qualification,  to  be  from  time  to  time  granted  or  renewed  by  the 
Board  of  Trade ;  and  the  sanction  of  the  Board  of  Trade  shall  be  necessary,  so  fiff  as 
regards  the  number  of  examiners  to  be  appointed,  and  the  amount  of  their  remaneratios; 
and  the  Board  of  Trade  may  at  any  time  depute  any  of  its  officers  to  be  present  snd 
assist  at  any  examination ;  and  if  it  appears  to  the  Board  of  Trade  that  the  examinations 
for  any  two  or  more  ports  can  be  conducted  without  inconvenience  by  the  same  exami- 
ners, it  may  require  and  authorise  the  local  marine  boards  of  such  ports  to  act  together 
as  one  board  in  providing  for  and  regulating  examinations  and  appointing  and  removing 
examiners  for  such  ports. 

133.  All  applicants  for  examination  shall  pay  such  fees,  not  exceeding  the  sums  speci- 
fied in  the  table  marked  R  in  the  schedule  hereto,  as  the  Board  of  Trade  directs ;  and 
such  fees  shall  be  paid  to  such  persons  as  the  said  board  appoints  for  that  purpose. 

134.  Subject  to  the  proviso  herein-after  contained,  the  Board  of  Trade  shall  deliver  to 
every  applicant  who  is  duly  reported  by  the  local  examiners  to  have  passed  the  exami- 
nation satisfactorily,  and  to  have  given  satisfactory  evidence  of  his  sobriety,  experience, 
ability,  and  general  good  conduct  on  board  ship,  a  certificate  (herein-«fter  called  a  "  Certi- 
ficate of  Competency  ")  to  the  effect  that  he  is  competent  to  act  as  master,  or  as  first, 
second;  or  only  mate  of  a  foreign-going  ship,  or  as  master  or  mate  of  a  home  trade 
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passenger  ship,  as  the  oane  may  be :  provided  that  in  every  case  in  which  the  Board  of  17  &  18  Vict. 
Trade  has  reason  to  believe  such  report  to  have  been  undnly  made,  such  board  may  remit         c.  104. 

the  case  either  to  the  same  or  to  any  other  examiners,  and  may  require  a  re-examination 

of  the  applicant,  or  a  further  inquiry  into  his  testimonials  and  character  before  granting 
him  a  certificate. 

185.  Certificates  of  service,  differing  in  form  from  certificates  of  competency,  shall  be  CertifioateA  of 
£^ranted  as  follows ;  (that  is  to  say,)  service  to  be 

(1.)  Every  person  who  before  the  first  day  of  January  one  thousand  eight  hundred  loiuTwho  semd 
and  fifty-one  served  as  master  in  the  British  merchant  service,  or  who  has  attained  an  mastora  or 
or  attains  the  rank  of  lieutenant,  master,  passed  mate,  or  second  master,  or  any  Jg^i^  ^ndto" 
higher  rank  in  the  service  of  Her  Majesty  or  of  the  East  India  Company,  shall  be  certain  navni 
entitled  to  a  certificate  of  service  as  master  for  foreign-going  ships :  offlcem ;  ani 

(2.)  Every  person  who  before  the  first  day  of  January  one  thousand  eight  hundred  MrvicTfor  home 
and  fifty-one  served  as  mate  in  the  British  merchant  service  shall  be  entitled  to  a  tr^de  passenger 
certificate  of  service  as  mate  for  foreign-going  ships :  deiireredto 

(3.)  Every  person  who  before  the  first  day  of  January  one  thousand  eight  hundred  per  onswho 
apd  fifty-four  has  served  as  master  of  a  home  trade  passenger  ship  shall  be  entitled  ''^^^  aerred  mr 
to  a  certificate  of  service  as  master  for  home  trade  passenger  ships  :  in?ue"8hip«* 

(4.)  Every  person  who  before  the  first  day  of  January  one  thousand  eight  hundred  before  lat  Jah. 
and  fifty-four  has  served  as  mate  of  a  home  trade  passenger  ship  shall  be  entitled  ^^^' 
to  a  certificate  of  service  as  mate. for  home  trade  passenger  ships : 
And  each  of  such  certificates  of  service  shall  contain  particulars  of  the  name,  place,  and 
time  of  birth,  and  of  the  length  and  nature  of  the  previous  service  of  the  person  to  whom 
the  same  is  delivered ;  and  the  Board  of  Trade  shall  deliver  such  certificates  of  service  to 
the  various  persons  so  respectively  entitled  thereto,  upon  their  proving  themselves  to 
have  attained  such  rank  or  to  have  served  as  aforesaid,  and  upon  their  giving  a  full 
and  satisfactory  account  of  the  particulars  aforesaid. 

1 36.  No  foreign-going  ship  or  home  trade  passenger  ship  shall  go  to  sea  from  any  port  No  foreign-going 
in  the  United  Kingdom  unless  the  master  thereof,  and  in  the  case  of  a  foreign-going  ship  '^^P  ^^  b'""<* 
the  first  and  second  mates  or  only  mate  (as  the  case  may  be),  and  in  the  case  of  a  home  Ni|ip\?^^^i^^ 
trade  passenger  ship  the  first  or  only  mate  (as  the  case  may  be),  have  obtained  and  to  sea  without 
possess  valid  certificates  either  of  competency  or  service  appropriate  to  their  several  masier^and*^' '' * 
stations  in  such  ship,  or  of  a  higher  grade ;  and  no  such  ship,  if  of  one  hundred  tons  mates. 
burden  or  upwards,  shall  go  to  sea  as  aforesaid,  unless  at  least  one  officer  besides  the 
master  has  obtained  and  possesses  a  valid  certificate  appropriate  to  the  grade  of  only 
mate  therein  or  to  a  higher  grade ;  and  every  person  who,  having  been  engaged  to  serve 
as  master  or  as  first,  or  second,  or  only  mate  of  any  foreign-going  ship,  or  as  master  or 
first  or  only  mate  of  a  home  trade  passenger  ship,  goes  to  sea  as  aforesaid  as  such  master 
or  mate  without  being  at  the  time  entitled  to  and  possessed  of  such  a  certificate  as 
herdn-before  required,  or  who  employs  any  person  as  master,  or  first,  second,  or  only 
mate  of  any  foreigpi-going  ship,  or  as  master  or  first  or  only  mate  of  a  home  trade  passenger 
ship,  without  ascertaining  that  he  is  at  the  time  entitled  to  and  possessed  of  such  certi- 
ficate, shall  for  each  such  offence  incur  a  penalty  not  exceeding  50^. 

187.  Every  certificate  of  competency  for  a  foreigpi-going  ship  shall  be  deemed  to  be  of  Certificates  for 
a  higher  grade  than  the  corresponding  certificate  for  a  home  trade  passenger  ship,  and  ^u^'^'^ubi 
shall  entitle  the  lawful  holder  thereof  to  go  to  sea  in  the  corresponding  grade  in  such  f..r  hone^tmde 
last-mentioned  ship ;  but  no  certificate  for  a  home  trade  passenger  ship  shall  entitle  the  passenger  ships, 
holder  to  go  to  sea  as  master  or  mate  of  a  foreign-going  ship. 

138.  All  certificates,  whether  of  competency  or  service,  shall  be  made  in  duplicate,  The  Registrar  to 
and  one  part  shall  be  delivered  to  the  person  entitled  to  the  certificate,  and  the  other  S^JJ^Jif  {JJ,^'j.c 
shall  be  kept  and  recorded  by  the  RegLstrar-Gener&l  of  Seamen  or  by  such  other  person  as  of  cer.ificateH. 
the  Board  of  Trade  appoints  for  that  purpose ;  and  the  Board  of  Trade  shall  g^ve  to  such 

registrar  or  such  other  person  immediate  notice  of  all  orders  made  by  it  for  cancelling, 

suspending,  altering,  or  otherwise  affecting  any  certificate  in  pursuance  of  the  powers 

herein  contained ;  and  the  registrar  or  such  other  person  as  aforesaid  shall  thereupon 

make  a  corresponding  entry  in  the  record  of  certificates ;  and  a  copy  purporting  to  be  Duplicates  and 

certified  by  such  registrar  or  his  assistant  or  by  such  person  as  aforesaid  of  any  certificate  V^l^^  ^^  ^ 

shall  hepri^nd  facie  evidence  of  such  certificate,  and  a  copy  purporting  to  be  so  certified 

as  aforesaid  of  any  entry  made  as  aforesaid  in  respect  of  any  certificate  shall  be  primd 

facie  evidence  of  the  truth  of  the  matters  stated  in  such  entry. 

139.  Whenever  any  master  or  mate  proves  to  the  satisfaction  of  the  Board  of  Trade  In  case  of  loss  a 
that  he  has,  without  fault  on  his  part,  lost  or  been  deprived  of  any  certificate  already  i^t^.^ 
granted  to  him,  the  Board  of  Trade  shall,  upon  payment  of  such  fee  (if  any),  as  it 

directs,  cause  a  copy  of  the  certificate  to  which  by  the  record  so  kept  as  aforesaid  he  appears 
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to  be  entitled,  to  be  made  out  and  certified  as  aforesidd,  and  to  be  delivered  to  him ;  and 
any  oopy  which  purports  to  be  so  made  and  certified  as  aforesaid  shall  hare  all  the  effect 
of  the  original. 

140.  Every  person  who  makes,  or  procaree  to  be  made,  or  assists  in  making,  any  Mst 
representation  for  the  purpose  of  obtaining  for  himself  or  for  any  other  person  a 
certificate  either  of  competency  or  service,  or  who  forges,  assists  in  forging,  or  procorei 
to  be  forged,  or  fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  to  be 
fraudulently  altered,  any  such  certificate  or  any  official  copy  of  any  such  certificate,  or 
who  fraudtdently  makes  use  of  any  such  certificate  or  any  copy  of  any  such  certificate 
which  is  forged,  altered,  cancelled,  suspended,  or  to  which  he  is  not  justly  entitled,  or 
who  firaudulently  lends  his  certificate  to  or  allows  the  same  to  be  used  by  any  other 
person,  shall  for  each  offence  be  deemed  guilty  of  a  misdemeanor. 

Apprenticeships  to  the  Sea  Service. 

141.  All  shipping  masters  appointed  under  this  Act  shall,  if  applied  to  for  the  puipose, 
give  to  any  board  of  guardians,  overseen,  or  other  persons  desirous  of  apprenticing  boys 
to  the  sea  service,  and  to  masters  and  owners  of  ships  requiring  apprentices,  sadi 
assistance  as  is  in  their  power  for  facilitating  the  making  of  such  apprenticeships,  and 
may  receive  from  persons  availing  themselves  of  such  assistance  such  fees  as  may  be 
determined  in  that  behalf  by  the  Board  of  Trade,  with  the  concurrence,  so  fiir  as  relatei 
to  pauper  apprentices  in  England,  of  the  Poor  Law  Board  in  England,  and  so  &r  ss 
relates  to  pauper  apprentices  in  Ireland,  of  the  Poor  Law  Commissioners  in  Ireland 

142.  In  the  case  of  every  boy  bound  apprentice  to  the  sea  service  by  any  guardians  or 
overseers  of  the  poor,  or  other  persons  having  the  authority  of  guardians  of  the  poor, 
the  indentures  shall  be  executed  by  the  boy  and  the  person  to  whom  he  is  bound  in  the 
presence  of  and  shall  be  attested  by  two  justices  of  the  peace,  who  shall  ascertun  that 
the  boy  has  consented  to  be  bound,  and  has  attained  the  age  of  twelve  years,  and  is  of 
sufficient  health  and  strength,  and  that  the  master  to  whom  the  boy  is  to  be  bound  ii  a 
proper  person  for  the  purpose. 

143.  All  indentures  of  apprenticeship  to  the  sea  service  shall  be  exempt  from  stamp 
duty ;  and  all  such  indentures  shall  be  in  duplicate ;  and  every  person  to  whom  any  bor 
whatever  is  bound  as  an  apprentice  to  the  sea  seiTice  in  the  United  Kingdom  dull 
within  seven  days  after  the  execution  of  the  indenture  take  or  transmit  the  same  to  the 
Registrar  General  of  Seamen  or  to  some  shipping  master ;  and  the  said  registiar  or 
shipping  master  shall  retain  and  record  one  copy,  and  shall  indorse  on  the  other  that  the 
same  has  been  recorded,  and  shall  re-deliver  the  same  to  the  master  of  the  apprentice : 
and  whenever  any  such  indenture  is  assigned  or  cancelled,  and  whenever  such  appreatioe 
dies  or  deserts,  the  master  of  the  apprentice  shall,  within  seven  days  after  soeh 
assignment,  cancellation,  death,  or  desertion,  if  the  same  happens  within  the  Unitei! 
Kingdom,  or  if  the  same  happens  elsewhere,  so  soon  afterwards  as  circumstances  permit, 
notify  the  same  either  to  the  said  registrar  of  seamen,  or  to  some  shipping  master,  to  be 
recorded ;  and  every  person  who  fails  to  comply  with  the  provisions  of  this  section  shall 
incur  a  penalty  not  exceeding  10/. 

144.  Subject  to  the  provisions  herein-before  contained,  all  apprenticeships  to  the  sea 
service  made  by  any  guardians  or  overseers  of  the  poor,  or  persons  having  the  anthoiity 
of  guardians  of  the  poor,  shall,  if  made  in  Great  Britain,  be  made  in  the  same  manner 
and  be  subject  to  the  same  laws  and  regulations  as  other  apprenticeships  made  br 
the  same  persons,  and  if  made  in  Ireland  shall  be  subject  to  the  following  rules ;  (that  is 
to  say,) 

(1.)  In  every  union  the  guardians  of  the  poor,  or  other  persons  duly  appointed  to  carry 
into  execution  the  Acts  for  the  relief  of  the  destitute  poor  and  having  the  authority  of 
guardians  of  the  poor,  may  put  out  and  bind  as  an  apprentice  to  the  sea  service  any  boy 
who  or  whose  parent  or  parents  is  or  are  receiving  relief  in  such  union,  and  who  has 
attained  the  age  of  twelve  years,  and  is  of  sufficient  health  and  strength,  and  who 
consents  to  be  so  bound : 

(2.)  If  the  cost  of  relieving  any  such  boy  is  chargeable  to  an  electoral  division  of  a 
union,  then  (except  in  cases  in  which  paid  officers  act  in  place  of  guardians)  he  shall 
not  be  bound  as  aiforesaid  unless  the  consent  in  writing  of  the  g^rdians  of  sach 
electoral  division  or  of  a  msyority  of  the  guardians  (if  more  than  one)  be  first 
obtained,  such  consent  to  be,  when  possible,  indorsed  upon  the  indentures : 

(3.)  The  expense  incurred  in  the  binding  and  outfit  of  any  such  apprentice  shall  be 
charged  to  the  union  or  electoral  division  (as  the  case  may  be)  to  which  the  boy  or 
his  parent  or  parents  is  or  are  chargeable  at  the  time  of  his  being  apprenticed : 

(4.)  All  indentures  made  in  any  union  may  be  sued  upon  by  the  guardians  of  the 
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mdon  or  persons  having  the  authority  of  guardiana  therein  for  the  time  being,  by  17  &  is  Yict. 
their  name  of  office,  and  actions  brought  by  them  upon  such  indentures  shall  not        c.  104. 

abate  by  reason  of  death  or  change  in  the  persons  holding  the  office;  but  no 

aach  action  shall  be  commenced  without  the  consent  of  the  Irish  Poor  Law 
Commissioners : 
(5.)  The  amount  of  the  costs  incurred  in  any  such  action  and  not  recovered  from  the 
defendant  therein,  may  be  charged  upon  the  union  or  electoral  division  (as  the  case ' 
may  be)  to  nhich  the  boy  or  his  parent  or  parents  was  or  were  chargeable  at  the 
time  of  his  being  apprenticed. 

145.  The  master  of  every  foreign-going  ship  shall,  before  carr>'ing  any  apprentice  to  Apprentices  and 
sea  from  any  place  in  the  United  Kingdom,  cause  such  apprentice  to  appear  before  the  f J*^  brought** 
shipping  master  before  whom  the  crew  is  engaged,  and  shall  produce  to  him  the  before  shippinj^ 
indenture  by  which  such  apprentice  is  bound,  and  the  assignment  or  assignments  ^^^  heiore 
thereof  (if  any) ;  and  the  name  of  such  apprentice,  with  the  date  of  the  indenture  and  forel^gofng "  * 
of  the  assignment  or  assigpiments  thereof  (if  any),  and  the  name  of  the  port  or  ports  at  «bip. 

which  the  same  have  been  registered,  shall  be  entered  on  the  agreement ;  and  for  any 
default  in  obeying  the  provisions  of  this  section  the  master  shall  for  each  offence  incur  a 
penalty  not  exceeding  it. 

Engagement  of  Seamen. 

146.  The  Board  of  Trade  may  grant  to  such  persons  as  it  thinks  fit  licences  to  engage  Board  of  Trade 
or  supply  seamen  or  apprentices  for  merchant  ships  in  the  United  Kingdom,  to  continue  °^*^  Heense 
for  such  periods,  to  be  upon  such  terms,  and  to  be  revocable  upon  such  conditions,  as  prooura  eeamen. 
such  board  thinks  proper. 

147.  The  following  offences  shall  be  punishable  as  herein-after  mentioned;  (that  is  Penaltlea; 
to  say,) 

(1.)  If  any  person  not  licensed  as  aforesaid,  other  than  the  owner  or  master  or  a  mate  f*^  auppiring' 
of  the  ship,  or  some  person  who  is  boTidfide  the  servant  and  in  the  constant  employ  fJUenM  •'^^'**^"* 
of  the  owner,  or  a  shipping  master  duly  appointed  as  aforesaid,  engages  or  supplies 
any  seaman  or  apprentice  to  be  entered  on  board  any  ship  in  the  United  Kingdom, 
he  shall  for  each  seaman  or  apprentice  so  engaged  or  supplied  incur  a  penalty  not 
exceeding  201, : 

(*2.)  If  any  person  employs  any  unlicensed  person,  other  than  persons  so  excepted  as  for  empioving 
aforesiud,  for  the  purpose  of  engaging  or  supplying  any  seaman  or  apprentice  to  be  «»»w«««"»ed 
entered  on  board  any  ship  in  the  United  Kingdom,  he  shall  for  each  seaman  or         °  * 
apprentice  so  engaged  or  supplied  incur  a  penalty  not  exceeding  201.,  and  if  licensed 
shall  in  addition  forfeit  his  licence. 

(3.)  If  any  person  knowingly  receives  or  accepts  to  be  entered  on  board  any  ship  any  '«'  reoelvlnir 
seaman  or  apprentice  who  has  been  engaged  or  supplied  contrary  to  the  provisions  J^^ued.  **^*  ^ 
of  this  Act,  he  shall  for  every  seaman  or  apprentice  so  engaged  or  supplied  incur  a 
penalty  not  exceeding  20/. 

148.  If  any  person  demands  or  receives,  either  directly  or  indirectly,  from  any  seaman  Penalty  for  re- 
or  apprentice,  or  from  any  person  seeking  employment  as  a  seaman  or  apprentice,  or  rSuon^rom ""° 
from  any  person  on  his  behalf,  any  remuneration  whatever,  other  than  the  fees  hereby  gAamen  for 
authorised,  for  providing  him  with  employment,  he  shall  for  every  such  offence  incur  a  "Wpplng  'bem. 
penalty  not  exceeding  51. 

149.  The  master  of  every  ship,  except  ships  of  less  than  eighty  tons  registered  tonnage  AgreemenU  to 
exclusively  employed  in  trading  between  different  ports  on  the  coasts  of  the  United  Jj^™jJ**  elJnUin- 
Kingdom,  shall  enter  into  an  agreement  with  every  seaman  whom  he  carries  to  sea  from  ing  certain 
any  port  in  the  United  Kingdom  as  one  of  his  crew  in  the  manner  herein-after  mentioned;  particulaw. 
and  every  such  agreement  shall  be  in  a  form  sanctioned  by  the  Board  of  Trade,  and  shall 

bo  dated  at  the  time  of  the  firrtt  signature  thereof,  and  shall  be  signed  by  the  master 
before  any  seaman  sig^  the  same,  and  shall  contain  the  following  particulars  as  terms 
thereof;  (that  is  to  say,) 
(I.)  The  nature,  and,  as  far  as  practicable,  the  duration  of  the  intended  voyage  or 

engagement : 
(2.)  The  number  and  description  of  the  crew,  specifying  h%  w  many  are  engaged  as  sailors : 
(3.)  The  time  at  which  each  seaman  is  to  be  on  board  or  to  begin  work  : 
(4.)  The  capacity  in  which  each  seaman  is  to  serve  : 
(5.)  The  amount  of  wages  which  each  seaman  is  to  receive : 
(6.)  A  scale  of  the  provisions  which  are  to  be  furnished  to  each  seaman  : 
(7.)  Any  regulations  as  to  conduct  on  board,  and  as  to  fines,  short  allowance  of 
provisions,    or  other    lawful  punishments   for  misconduct,  which  have  been 
sanctioned  by  the  Board  of  Trade  as  regulations  proper  to  be  adopted,  and 
which  the  parties  agree  to  adopt : 
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17  &  18  YiOT.  And  erery  such  Agreement  Bhall  be  bo  framed  as  to  admit  of  BtipulatioiiB,  to  be  adopted 
c.  104.        at  the  will  of  the  master  and  seaman  in  each  case,  as  to  advance  and  allotment  of  wageB, 

and  may  contain  any  other  stipulations  which  are  not  contrary  to  law :  Provided  that  if 

ProTinn  as  to        the  master  of  any  ship  belonging  to  any  British  possession  has  an  agreement  with  his 
lorinii  for  crew  made  in  due  form  according  to  the  law  of  the  possession  to  which  such  ship  belongi 

CO  oniai  sh  pg.      ^^  .^  which  her  crew  were  engaged,  and  engages  single  seamen  in  the  United  Kingdom, 
such  seamen  may  sign  the  agreement  so  made,  and  it  shall  not  be  necessary  for  them  to 
Blgn  an  agreement  in  the  form  sanctioned  by  the  Board  of  Trade. 
For  foivign-  150.  In  the  case  of  all  foreign-going  ships,  in  whatever  part  of  Her  Majesty's  dominion* 

goinK  HhijM  Rocb  i)^^  g^j^^  i^^^  registered,  the  following  rules  shall  be  observed  with  respect  to  agreements; 

tifh^  mVde  in      (that  is  to  say,) 

the  United  (1.)  Every  agreement  made  in  the  United  Kingdom  (except  in  such  cases  of  agreemeati 

u!n^?!Ac^^         ^^^^  substitutes  as  are  hereinafter  specially  provided  for)  shall  be  signed  by  each 
tn  b-*  m*d«  before  seaman  in  the  presence  of  a  shipping  master : 

ahf  .piiTtf^Iiftiie*     (^'^  ^"^^  shipping  master  shall  cause  the  agreement  to  be  read  over  and  explained  to 

each  seaman,  or  otherwise  ascertain  that  each  seaman  understands  the  same  before 
he  signs  it,  and  shall  attest  each  signature: 
To  be  In  (3.)  When  the  crew  is  first  engaged  the  agreement  shall  be  signed  in  duplicate,  and 

duplicate.  one  part  shall  be  retained  by  the  shipping  master,  and  the  other  part  shall  contain 

a  special  place  or  form  for  the  descriptions  and  signatures  of  substitutes  or  persoui 

engaged  subsequently  to  the  first  departure  of  the  ship,  and  shall  be  delivered  to  the 

master: 

Proviftlon  for  (4.)  In  the  case  of  substitutes  engaged  in  the  place  of  seamen  who  have  duly  signed 

■abntitnte*.  ^-^^  agreement,  and  whose  services  are  lost  within  twenty-four  houn  of  the  ship's 

putting  to  sea  by  death,  desertion,  or  other  unforeseen  cause,  the  engagement  shall, 

when  practicable,  be  made  before  some  shipping  master  duly  appointed  in  the 

manner  hereinbefore  specified;   and  whenever  such  last  mentioned  engagement 

cannot  be  so  made,  the  master  shall,  before  the  ship  puts  to  sea,  if  practicable,  and 

if  not,  as  soon  afterwards  as  possible,  cause  the  agreement  to  be  read  over  and 

explained  to  the  seamen ;  and  the  seamen  shall  thereupon  sign  the  same  in  the 

presence  of  a  witness,  who  shall  attest  their  signatures. 

Forflgn-gitinx         151.  In  the  case  of  foreign-going  ships  making  voyages  avera^ng  less  than  six  months 

Bho^t  "il'^'"'^       '^^  duration,  running  agreements  with  the  crew  may  be  made  t-o  extend  over  two  or 

may  hare  run-     more  voyages,  so  that  no  such  agreement  shall  exf  ond  beyond  the  next  following  thirtieth 

ntng  agreement  -.  day  of  June  or  thirty-first  day  of  December  or  the  first  arrival  of  the  ship  at  her  port  of 

destination  in  the  United  Kingdom  after  such  date,  or  the  discharge  of  cargo  consequent 

upon  such  arrival ;  and  every  person  entering  into  such-  agreement,  whether  engaged 

upon  the  first  commencement  or  otherwise,  shall  enter  into  and  sign  the  same  in  the 

manner  hereby  required  for  other  foreign-going  ships ;  and  every  person  engaged  the^^ 

under,  if  discharged  in  the  United  Kingdom,  shall  be  dischaiged  in  the  like  mamier 

hereby  required  for  the  discharge  of  seamen  belonging  to  other  foreign-going  ships. 

Engagement  and      152.  The  master  of  every  foreign-going  ship  for  which  such  a  runniug  agreement  as  afore* 

Kearoen'Wtbe      ^^^  ^  made  shall,  upon  every  return  to  any  port  in  the  United  Kingdom  before  the  final 

meantime.  termination  of  the  agreement,  discharge  or  engage  before  the  shipping  master  at  sudi  poxt 

any  seaman  whom  he  is  required  by  law  so  to  discharge  or  engage,  and  shall  upon  evenr 

such  return  indorse  on  the  agreement  a  statement  (as  the  case  may  be)  either  that  no  mdi 

discharges  or  engagements  have  been  made  or  are  intended  to  be  made  before  the  ship 

again  leaves  port,  or  that  all  such  discharges  or  engagements  have  been  duly  made  as 

herein-before  required,  and  shall  deliver  the  agreement  so  Indorsed  to  the  shipping 

roaster;   and  any  master  who  wilfully  makes  a  false  statement  in  such  indorsement 

shall  incur  a  penalty  not  exceeding  20/. ;  and  the  shipping  master  shall  also  sign  an 

indorsement  on  the  agreement  to  the  effect  that  the  provisions  of  this  Act  relating  to 

such  agreement  have  been  complied  with,  and  shall  rc-deliver  the  agreement  ao  indorsed 

to  the  master. 

Onpiicatea  of  ^^3.  In  cases  in  which  such  running  agreements  are  made,  the  duplicate  ag^reement 

running  agree-     retained  by  the  shipping  master  upon  the  first  engagement  of  the  crew  shall  either  be 

dtVit  wi^thT  ^  ^  transmitted  to  the  Registrar-General  of  Seamen  immediately,  or  be  kept  by  the  shipping 

master  until  the  expiration  of  the  agreement,  as  the  Board  of  Trade  directs. 

F(>e«  to  be  paid        154.  For  the  purpose  of  determining  the  fees  to  be  paid  upon  the  engagement  and 

on  Kticb  ninning  discharge  of  Seamen  belonging  to  foreign-going  ships  which  have  running  agreements 

agreemen  b.         ^  aforesaid,  the  crew  shall  be  considered  to  be  engaged  when  the  agreement  is  first 

signed,  and  to  be  discharged  when  the  agreement  finally  terminates,  and  all  intermediate 

engagements  and  discharges  shall  be  considered  to  be  engagements  and  discharges  of 

single  seamen. 
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155.  In  tlie  case  of  home  trade  shipB,  crews  or  single  seamen  may,  if  the  master  thinks  17.  jt  18  Vict. 
fit,  be  engaged  before  a  shipping  master  in  the  manner  herein-before  directed  with        c.  104. 
respect  to  foreign-going  ships ;  and  in  every  case  in  which  the  engagement  is  not  so  in  home  trade 
made,  the  master  shall,  before  the  ship  puts  to  sea,  if  practicable,  and  if  not,  as  soon  ships  agreement 
afterwards  as  possible,  cause  the  agreement  to  be  read  orer  and  explained  to  each  |^^^  ^'^^himiin '^ 
seaman,  and  the  seaman  shall  thereupon  sign  the  same  in  the  presence  of  a  witness,  who  nMter  or  other 
shall  attest  his  signature.  witness. 

156.  In  cases  where  several  home  trade  ships  belong  to  the  same  owner,  the  agreement  Special  agree- 
with  the  seamen  may,  notwithstanding  anything  herein  contained,  be  made  by  the  owner  |^^^j|l^^'"^ 
inaiead  of  by  the  master,  and  the  seamen  may  be  engaged  to  serve  in  any  two  or  more  belonging  to 
of  snch  ships,  provided  that  the  names  of  the  ships  and  the  nature  of  the  service  are  Mme  owner:*. 
■pedfied  in  the  agreement ;  but  with  the  foregoing  exception  all  provisions  herein  con- 
tained which  relate  to  ordinary  agreements  for  home  trade  ships  shall  be  applicable  to 
agreements  made  in  pursuance  of  this  section. 

157.  If  in  any  case  a  master  carries  any  seaman  to  sea  without  entering  into  an  ^^^'^^  ^^^ 
agreement  with  him  in  the  form  and  manner  and  at  the  pUce  and  time  hereby  in  snch  ^tboa/agrei?^" 
case  required,  the  master  in  the  case  of  a  foreign-g^ing  ship,  and  the  master  or  owner  meat  dniy 

in  the  case  of  a  home  trade  ship,  shall  for  each  such  offence  incur  a'  penalty  not  •^^u^* 
exceeding  5/. 

168.  The  master  of  every  foreign-going  ship  of  which  the  crew  has  been  engaged  £^^^1^'  ^S^*^ 
before  a  shipping  master  shall  before  finally  leaving  the  United  Kingdom  sign  and  send         ^^ 
to  the  nearest  shipping  master  a  full  and  accurate  statement  in  a  form  sanctioned  by  the 
Board  of  Trade  of  every  change  which  takes  place  in  Ids  crew  before  finally  leaving  the 
United  Kingdom,  and  in  default  shall  for  each  offence  incur  a  penalty  not  exceeding  5/.; 
and  such  statement  shall  be  admissible  in  evidence,  subject  to  all  just  exceptions. 

159.  Every  master  of  a  ship  who,  if  such  ship  is  registered  in  the  United  Kingdom,  Seamen  engaged 

engages  any  seaman  in  any  British  possession,  or  if  such  ship  belongs  to  any  British  ia  the  ooionies  to 
•  •  T>  -i.  1-  •         ii-      iv       Ii.  A  A       I,'  u  xu    be  shipped  bsfore 

possession  engages  any  seaman  m  any  British  possession  other  than  that  to  which  the  go^e  shipping 

ship  belongs,  shall,  if  there  is  at  the  place  where  such  seaman  is  engaged  any  official  manter  or  offleor 

shipping  master  or  other  officer  duly  appointed  for  the  purpose  of  shipping  seamen,  ®' °'^'^°"'' 

engage  such  seamen  before  such  shipping  master,  and  if  there  is  no  such  shipping 

master  or  officer,  then  before  some  officer  of  customs ;  and  the  same  rules,  qualifications, 

and  penalties  as  are  herein-before  specified  with  respect  to  the  engagement  of  seamen 

before  shipping  masters  in  the  United  Kingdom  shall  apply  to  such  engagements  in  a 

British  possession ;  and  upon  every  such  engagement  such  shipping  master  or  officer  as 

aforesaid  shall  indorse  upon  the  agreement  an  attestation  to  the  effect  that  the  same  has 

been  signed  in  his  presence,  and  otherwise  made  as  hereby  required ;  and  if  in  any  case 

soch  attestation  is  not  made,  the  burden  of  proving  that  the  seaman  was  duly  engaged 

as  hereby  required  shall  lie  upon  the  master. 

160.  Every  master  of  a  British  ship  who  engages  any  seaman  at  any  place  out  of  Her  Seamen  engagfd 
M^Uesty's  dominions  in  which  there  is  a  British  consular  officer  shall,  before  carrying  tobeshlp^'  ' 
sudi  seaman  to  sea,  procure  the  sanction  of  such  officer,  and  shall  engage  such  seaman  with  thesanetion 
before  such  officer ;  and  the  same  rules  as  are  herein-before  contained  with  respect  to  the  genoeofthe'^ 
engagement  of  seamen  before  shipping  masters  in  the  United  Kingdom  shall  apply  to  consni. 

saeh  engagements  made  before  consular  officers ;  and  upon  every  such  engagement  the 
consular  officer  shall  indorse  upon  the  agreement  his  sanction  thereof,  and  an  attestation 
to  the  effect  that  the  same  has  been  signed  in  his  presence,  and  otherwise  made  as 
hereby  required ;  and  every  master  who  engages  any  seaman  in  any  place  in  which 
there  is  a  consular  officer,  otherwise  than  as  herein-before  required,  shall  incur  a  penalty 
not  exceeding  20/. ;  and  if  in  any  case  the  indorsement  and  attestation  hereby  required 
is  not  made  upon  the  agreement,  the  burden  of  proving  the  engagement  to  have  been 
made  as  herein-before  required  shall  lie  upon  the  master. 

161.  The  following  rules  shall  be  observed  with  respect  to  the  production  of  agree- Rules  as  to 
ments  and  certificates  of  competency  or  service  for  foreign-going  ships ;  (that  is  to  say,)     S^J^ents^and 

(1.)  The  master  of  every  foreign-going  ship  shall,  on  signiog  the  agreement  with  his  oertifieates  of 
crew,  produce  to  the  shipping  master  before  whom  the  same  is  signed  the  certificates  makers  and 
of  competency  or  service  which  the  said  master  and  his  first  aild  second  mate  or  ^mg  Rhip"  ^ 
only  mate,  as  the  case  may  be,  are  hereby  required  to  possess;  and  upon  such  produc- 
tion being  duly  made,  and  the  agreement  being  duly  executed  as  hereby  required, 
the  shipping  master  shall  sign  and  give  to  the  master  a  certificate  to  that  effect : 

(2.)  In  the  case  of  running  agreements  for  foreign-going  ships  the  shipping  master 
shall,  before  the  second  and  every  subsequent  voyage  made  after  the  first  commence- 
ment of  the  agreement,  sign  and  give  to  the  master,  on  his  complying  with  the 
provisions  herein  contained  with  respect  to  such  agreements,  and  producing  to  the 
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shipping  master  the  certificate  of  competency  or  serrioe  of  any  fiist,  second,  ot  ody 
mate  then  first  engaged  by  him,  a  certificate  to  that  effect : 
(3.)  The  master  of  every  foreign-going  ship  shall,  before  proceeding  to  sea^  prodnee 
the  certificate  so  to  be  g^ven  to  him  by  the  shipping  master  as  aforesaid  to  the 
collector  or  comptroller  of  customs,  and  no  officer  of  costoms  shall  clear  any 
such  ship  outwards  without  such  production ;  and  if  any  such  ship  attempta  to  go 
to  sea  without  a  dearanoe,  any  such  officer  may  detain  her  until  snch  certificate  as 
aforesaid  is  produced : 
(4.)  The  master  of  every  foreign-going  ship  nhall,  within  forty-eight  honzs  alter  the 
ship's  arrival  at  her  final  port  of  destination  in  the  United  Kingdom,  or  upon  the 
discharge  of  the  crew,  whichever  first  happens,  deliver  such  agreement  to  a  shipping 
master  at  the  place ;  and  such  shipping  master  shall  thereupon  give  to  the  master  a 
certificate  of  such  delivery ;  and  no  officer  of  customs  shall  clear  any  foreign-g«ng 
ship  inwards  without  the  production  of  such  certificate : 
And  if  the  master  of  any  foreign-going  ship  fiuls  to  deliver  the  agreement  to  a  shippmg 
master  at  the  time  and  in  the  manner  hereby  directed,  he  shall  for  every  defiudt  incur 
a  penalty  not  exceeding  61, 

162.  The  following  rules  shall  be  observed  with  respect  to  the  production  of  agree- 
ments and  certificates  of  competency  service  for  home  trade  ships ;  (^t  is  to  say,) 

(1.)  In  the  case  of  home  trade  ships  of  more  than  eighty  tons  Imrden,  no  agreement 
shall  extend  beyond  the  next  following  thirtieth  day  of  June  or  tbirty-fint  day  of 
December,  or  the  first  arrival  of  the  ship  at  her  final  port  of  destination  in  the 
United  Ebigdom  after  such  date,  or  the  discharge  of  cargo  consequent  upon  sodi 
arrival: 
(2.)  The  master  or  owner  of  every  such  ship  shall,  within  twenty-one  dajrs  after  the 
thirtieth  day  of  June  and  the  thirty-first  day  of  December  in  eveiy  year,  transmit 
or  deliver  to  some  shipping  master  in  the  United  Kingdom  every  agnement  made 
within  the  six  calendar  months  next  preceding  such  days  respectively,  and  shall 
also  in  the  case  of  home  trade  passenger  ships  produce  to  the  shipping  master  the 
certificates  of  competency  or  service  which  the  said  master,  and  his  first  or  only 
mate,  as  the  case  may  be,  are  hereby  required  to  possess : 
(8.)  The  shipping  master  shall  thereupon  give  to  the  master  or  owner  a  certificate  of 
such  delivery  and  production ;  and  no  officer  of  customs  shall  grant  a  clearance  or 
transire  for  any  such  ship  as  last  aforesaid  without  the  production  of  snch  certificate; 
and  if  any  such  ship  attempts  to  ply  or  go  to  sea  without  such  dearanoe  or  transire, 
any  such  officer  may  detain  her  until  the  said  certificate  is  produced : 
And  if  the  agreement  for  any  home  trade  ship  is  not  delivered  or  transmitted  by  the 
master  or  owner  to  a  shipping  master  at  the  time  and  in  the  manner  hereby  directed, 
such  master  or  owner  shall  for  every  default  incur  a  penalty  not  exceeding  5^. 

163.  Every  erasure,  interlineation,  or  alteration  in  any  such  agreement  with  seamen 
as  is  required  by  the  third  part  of  this  Act  (except  additions  so  made  as  herein-before 
directed  for  shipping  substitutes  or  persons  engaged  subsequently  to  the  first  depsitore 
of  the  ship)  shall  be  wholly  inoperative,  unless  proved  to  have  been  made  with  the 
consent  of  all  the  persons  interested  in  such  erasure,  interlineation,  or  alteration  by  the 
written  attestation  (if  made  in  Her  Migesty's  dominions)  of  some  shipping  master, 
justice,  officer  of  customs,  or  other  public  functionary,  or  (if  made  out  of  Her  Majesty's 
dominions)  of  a  British  consular  officer,  or,  where  there  is  no  such  officer,  of  two  reqiect- 
able  British  merchants. 

164.  Every  person  who  fraudulently  alters,  assists  in  fraudulently  altering,  or  procures 
to  be  fraudulently  altered,  or  makes,  or  assists  in  making,  or  procures  to  be  made,  sdt 
false  entry  in,  or  delivers,  assists  in  delivering,  or  procures  to  be  delivered,  a  fidse  copy 
of  any  agreement,  shall  for  each  such  offence  be  deemed  guilty  of  a  misdemeanor. 

165.  Any  seaman  may  bring  forward  evidence  to  prove  the  contents  of  any  agreement 
or  otherwise  to  support  his  case,  without  producing  or  giving  notice  to  produce  the 
agreement  or  any  copy  thereof. 

166.  The  master  shall  at  the  commencement  of  every  voyage  or  engagement  cause  a 
legible  copy  of  the  agreement  (omitting  the  signatures)  to  be  placed  or  posted  up  in 
such  part  of  the  ship  as  to  be  accessible  to  the  crew,  and  in  default  shall  for  each  offence 
incur  a  penalty  not  exceeding  5/. 

167.  Any  seaman  who  has  signed  an  agreement,  and  is  afterwards  discharged  before 
the  commencement  of  the  voyage,  or  before  one  month's  wages  are  earned,  without  fiolt 
on  hii)  part  justifying  such  discharge  and  without  his  consent,  shall  be  entitled  to  reeeire 
from  the  master  or  owner,  in  addition  to  any  wages  he  may  have  earned,  due  compensa- 
tion for  the  damage  thereby  caused  to  him,  not  exceeding  one  month's  wages,  and  may 
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oa  addaeing  sach  eTidence  as  the  court  hearing  the  case  deems  satlB&ctory  of  his  having  17  &  18  Yier. 
been  so  improper! j  discharged  as  aforesaid,  recover  such  compensation  as  if  it  were  wages        c.  104. 
duly  earned.  

AUoiment  of  Wctges. 
168.  All  stipolationB  for  the  allotment  of  any  part  of  the  wages  of  a  seaman  during  his  RegnUtionfl  as 

^  J  r«-  -©  *         to  alio* * 

notes. 


absence  which  are  made  at  the  commencement  of  the  voyage  shall  be  inserted  in  the  ^  *^i<^^^°^ 


a^^ement,  and  shall  state  the  amounts  and  times  of  the  payments  to  be  made ;  and  all 
allotment  notes  shall  be  in  forms  sanctioned  by  the  Board  of  Trade. 

169.  The  wife,  or  the  father  or  mother,  or  the  grandfather  or  grandmother,  or  any  Allotment  notes 
child  or  grandchild,  or  any  brother  or  sister  of  any  seaman  in  whose  favour  an  allotment  TOmmifriiy*by " 
note  of  part  of  the  wages  of  such  seaman  is  made,  may,  unless  the  seaman  is  shown  in  certain  penonn 
manner  hereinafter  mentioned  to  have  forfeited  or  ceased  to  be  entitled  to  the  wages  out  JJ*  ""fjft?*'^' 
of  which  the  allotment  is  to  be  paid,  and  subject,  as  to  the  wife,  to  the  provision  herein-     "  ^       ^°"' 
after  contained,  sue  for  and  recover  the  sums  allotted  by  the  note  when  and  as  the  same 

are  made  payable,  with  costs,  from  the  owner  or  any  agent  who  has  authorised  the 
drawing  of  the  note,  either  in  the  county  court  or  in  the  summary  manner  in  which 
seamen  are  by  this  Act  enabled  to  sue  for  and  recover  wages  not  exceeding  50/. ;  and  in 
any  such  proceeding  it  shall  be  sufficient  for  the  claimant  to  prove  that  he  or  she  is  the 
person  mentioned  in  the  note,  and  that  the  note  was  given  by  the  owner  or  by  the 
master  or  some  other  authorised  agent ;  and  the  seaman  shall  be  presumed  to  be  duly 
earning  his  wages,  unless  the  contrary  is  shown  to  the  satisfaction  of  the  court,  either  by 
the  official  statement  of  the  change  in  the  crew  caused  by  his  absence  made  and  signed 
by  the  master,  as  by  this  Act  is  required,  or  by  a  duly  certified  copy  of  some  entry  in  the 
official  log  book  to  the  effect  that  he  has  left  the  ship,  or  by  a  credible  letter  from  tlie 
master  of  the  ship  to  the  same  effect,  or  by  such  other  evidence,  of  whatever  description, 
as  the  court  in  its  absolute  discretion  considers  sufficient  to  show  satis&ctorily  that  the 
seaman  has  ceased  to  be  entitled  to  the  wages  out  of  which  the  allotment  is  to  be  paid  : 
Provided  that  the  wife  of  any  seaman  who  deserts  her  children,  or  so  misconducts 
herself  as  to  be  undeserving  of  support  from  her  husband,  shall  thereupon  forfeit  all  right 
to  further  payments  of  any  allotment  of  his  wages  which  has  been  made  in  her  favour. 

Discharge  and  Payment  qf  Wages, 

170.  In  the  case  of  all  British  foreign-going  ships,  in  whatever  part  of  Her  Majesty's  Dltehaifre  from 
dominions  the  same  are  registered,  all  seamen  discharged  in  the  United  Kingdom  shall  sb^lfto^'^ade 
he  discharged  and  receive  their  wages  in  the  presence  of  a  shipping  master  duly  before  shipping 
appointed  under  tUs  Act,  except  in  cases  where  some  competent  court  otherwise  x**"^- 
directs ;  and  any  master  or  owner  of  any  such  ship  who  discharges  any  seaman  belonging 

thereto,  or,  except  as  aforesaid,  pays  his  wages  within  the  United  Kingdom  in  any  other 
manner,  shall  incur  a  penalty  not  exceeding  102. ;  and  in  the  case  of  home  trade  ships 
seamen  may,  if  the  owner  or  master  so  desires,  be  discharged  and  receive  their  wages  in 
like  manner. 

171.  Every  master  shall,  not  less  than  twenty-four  hours  before  paying  off  or  dis- Master  to  deliver 
charging  any  seaman,  deliver  to  him,  or,  if  he  is  to  be  discharged  before  a  shipping  *«»"nt  of  wages, 
master,  to  such  shipping  master,  a  full  and  true  account  in  a  form  sanctioned  by  the 

Board  of  Trade  of  his  wages  and  of  all  deductions  to  be  made  therefrom  on  any  account 
whatever,  and  in  de&ult  shall  for  each  offence  incur  a  penalty  not  exceeding  bl. ;  and 
no  deduction  from  the  wages  of  any  seaman  (except  in  respect  of  any  matter  happening 
after  such  delivery)  shall  be  allowed  unless  it  is  included  in  the  account  so  delivered ; 
and  the  master  shall  during  the  voyage  enter  the  various  matters  in  respect  of  which  such 
deductions  are  made,  with  the  amounts  of  the  respective  deductions,  as  they  occur,  in  a 
book  to  be  kept  for  that  purpose,  and  shall,  if  required,  produce  such  book  at  the  time 
of  the  payment  of  wages,  and  also  upon  the  hearing  before  any  competent  authority  of 
any  complaint  or  question  relating  to  such  payments. 

172.  Upon  the  discharge  of  any  seaman,  or  upon  payment  of  his  wages,  the  master  On  dischaiige, 
shall  sign  and  give  him  a  certificate  of  his  discharge,  in  a  form  sanctioned  by  the  Board  JJtmen  ceiUfl* 
of  Trade,  specifying  the  period  of  his  service  and  the  time  and  place  of  his  discharge ;  eates  of  diN- 
and  if  any  master  fiiils  to  sign  and  give  to  any  such  seaman  such  certificate  of  discharge  ehsri^,  and 
he  shall  for  each  such  offence  incur  a  penalty  not  exceeding  10/. ;  and  the  master  shall  Mtes^ofoompe- 
also,  upon  the  discharge  of  every  certificated  mate  whose  certificate  of  competency  or  tenoj  or  serriee 
service  has  been  deliTcred  to  and  retained  by  him,  return  such  certificate,  and  shall  in  ^  m*'^^* 
defiralt  incur  a  penalty  not  exceeding  20/. 

173.  Every  shipping  master  shall  hear  and  decide  any  question  whatever  between  a  Sbippiiw  master 
master  or  owner  and  any  of  his  crew  which  both  parties  agree  in  writing  to  Rubmit  to  ™*y  dedde 
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him ;  and  every  award  bo  made  by  Mm  shall  be  binding  on  both  parties,  and  shall  in  any 
legal  proceeding  which  may  be  taken  in  the  matter  before  any  court  of  jasUee  be  deemed 
to  be  conclnsiye  aa  to  the  rights  of  the  parties ;  and  no  such  submission  or  award  AaJ\ 
reqnire  a  stamp ;  and  any  document  purportinig  to  be  such  submiBsion  or  award  diall  be 
primd/acie  evidence  thereof 

174.  In  any  proceeding  relating  to  the  wages,  claims,  or  discharge  of  anyBeaman 
carried  on  before  any  shipping  master  under  the  provisions  of  this  Aci>  snch  shippmg 
master  may  call  upon  the  owner  or  his  agent,  or  upon  the  master  or  any  mate  or  other 
member  of  the  crew,  to  produce  any  log  books,  papers,  or  other  documents  in  their 
respective  possession  or  power  relating  to  any  matter  in  question  in  such  proceeding, 
and  may  call  before  him  and  examine  any  of  such  persons  being  then  at  or  near  the 
place  on  any  such  matter ;  and  every  owner,  agent,  master,  mate,  or  other  member  of 
the  crew  who  when  called  upon  by  the  shipping  master  does  not  produce  any  sadi 
paper  or  document  as  aforesaid,  if  in  his  possession  or  power,  or  does  not  appear  and 
give  evidence,  shall,  unless  he  shows  some  reasonable  excuse  for  such  de&nlt,  for  eaA 
such  offence  incur  a  penalty  not  exceeding  61. 

175.  The  following  rules  shall  be  observed  with  respect  to  the  settlement  of  wages; 
(that  is  to  say,) 

(1.)  Upon  the  completion  before  a  shipping  master  of  any  dischaige  and  setUement, 
the  master  or  owner  and  each  seaman  shall  respectively  in  the  presence  of  the 
shipping  master  sign  in  a  form  sanctioned  by  the  Board  of  Trade  a  mutual  rdease 
of  all  claims  in  respect  of  the  past  voyage  or  engagement,  and  the  shipping  master 
shall  also  sign  and  attest  it,  and  shall  retain  and  transmit  it  as  herein  directed : 

(2.)  Such  release  so  signed  and  attested  shall  operate  as  a  mutual  discharge  and 
settlement  of  all  demands  between  the  parties  thereto  in  respect  of  the  past  voyage 
or  engagement : 

(8.)  A  copy  of  such  release  certified  under  the  hand  of  such  shipping  master  to  be  a 
true  copy  shall  be  given  by  him  to  any  party  thereto  requiring  Uie  same ;  and  such 
copy  shall  be  receivable  in  evidence  upon  any  future  question  touching  such  cUims 
as  aforesaid,  and  shall  have  all  the  effect  of  the  original  of  which  it  pu^orts  to  be 
a  copy: 

(4.)  In  cases  in  which  discharge  and  settlement  before  a  shipping  master  are  hereby 
required,  no  payment,  receipt,  settlement,  or  discharge  otherwise  made  shall 
operate  or  be  admitted  as  evidence  of  the  release  or  satisfaction  of  any  daim : 

(5.)  Upon  any  payment  being  made  by  a  master  before  a  shipping  master,  the  shipping 
master  shall,  if  required,  sign  and  give  to  such  master  a  statement  of  the  whole 
amount  so  paid ;  and  such  statement  shall  as  between  the  master  and  his  employer 
be  received  as  evidence  that  he  has  made  the  payments  therein  mentioned. 

176.  Upon  every  discharge  effected  before  a  shipping  master  the  master  shall  make 
and  sign  in  a  form  sanctioned  by  the  Board  of  Trade  a  report  of  the  conduct,  chancier, 
and  qualifications  of  the  persons  discharged,  or  may  state  in  a  column  to  be  left  for  that 
purpose  in  the  said  form  that  he  declines  to  give  any  opinion  upon  such  partienlsrs  or 
upon  any  of  them ;  and  the  shipping  master  shall  transmit  the  same  to  the  Begistnr 
Qeneral  of  Seamen,  or  to  such  oUier  person  as  the  Board  of  Trade  directs,  to  be  reeorded, 
and  shall,  if  desired  so  to  do  by  any  seaman,  give  to  him  or  indorse  on  his  certificate  of 
discharge  a  copy  of  so  much  of  such  report  as  concerns  him ;  and  every  person  who 
makes,  assists  in  making,  or  procures  to  be  made  any  &lse  certificate  or  report  of  the 
service,  qualifications,  conduct,  or  character  of  any  seaman,  knowing  the  same  to  be 
false,  or  who  forges,  assists  in  foi^ging,  or  procures  to  be  forged,  or  fraudulently  alters, 
assists  in  fraudulently  altering,  or  procures  to  be  fraudulently  altered,  any  sndi  certifi- 
cate or  report,  or  who  fraudulently  makes  use  of  any  certificate  or  report  or  of  any  copy 
of  any  certificate  or  report  which  is  forged  or  altered  or  does  not  belong  to  him,  shall  for 
each  snch  offence  be  deemed  guilty  of  a  misdemeanor. 

BemiUance  of  Wages  and  Savings  Bank  for  Seamen, 

Fadiitiea  may        X77,  Facilities  shall,  if  the  Board  of  Trade  so  directs,  be  giyen  for  remitting  the  wages 

renmung  "^        ^^^  other  monies  of  seamen  and  apprentices  to  their  relatives  or  other  persons  by  mesas 

seamen's  wages,  of  money  orders  issued  by  shipping  masters ;  and  the  Board  of  Trade  may  make  regoh* 

lions  concerning  such  orders,  and  the  persons  by  or  to  whom,  and  the  mode  and  time  in 

and  at  which,  the  same  are  to  be  paid,  and  may  from  time  to  time  repeal  or  alter  any 

such  regulations;  and  all  such  regulations,  so  long  as  they  are  in  force,  shall  be  binding 

upon  all  persons  interested  or  claiming  to  be  interested  in  such  orders,  as  well  as  upon 

the  officers  employed  in  issuing  or  paying  the  same ;  and  no  legal  proceeding  shall  be 

instituted  against  the  Board  of  Trade,  or  against  any  shipping  master  or  other  public 
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officer  employed  about  such  orders,  on  acoount  of  any  such  regulations,  or  on  account  of  17  &  18  Vict. 
U17  act  done  or  left  undone  in  pursuance  thereof,  or  on  account  of  any  refusal,  neglect,        c.  104. 

or  omiaaion  to  pay  any  such  money  order,  unless  such  refusal,  neglect,  or  omission  arise  

from  fraud  or  wilful  misbehayiour  on  the  part  of  the  person  against  whom  proceedings 
iiiatituted. 


178.  The  Board  of  Trade  may,  in  any  case  in  which  it  thinks  fit  so  to  do,  cause  the  Power  to  pay 
aznonnt  of  any  such  money  order  as  aforesaid  to  be  paid  to  the  person  to  whom  or  in  ^i^n  order  in 
whoae  fiiTour  the  same  may  hare  been  granted,  or  to  his  personal  representatiyes, 
l^pateea,  or  next  of  kin,  notwithstanding  that  such  order  may  not  be  in  his  or  their  pos- 
aeaaion;  and  in  all  such  cases  from  and  after  such  payment  the  Board  of  Trade  and  every 
shipping  master  or  other  officer  of  the  Board  of  Trade  shall  be  freed  from  all  liability  in 
respect  of  such  order.  ' 

179.  Erery  shipping  master  or  other  public  officer  who  grants  or  issues  any  money  penalty  for 
order  with  a  fraudulent  intent,  shall  in  England  or  Ireland  be  deemed  guilty  of  felony,  issoiDg  money 
and  in  Scotland  of  a  high  crime  and  offence,  and  shall  be  liable  to  be  kept  in  penal  f/ifaduien? 
iservitnde  for  a  term  not  exceeding  four  years.  intent 

180.  The  commissioners  for  the  reduction  of  the  national  debt,  or  the  comptroller  Savings  banks 
general  acting  under  them,  may,  on  the  application  and  recommendation  of  the  Board  of  ^  "^u^™^^ 
Trade,  establish  savings  banks  at  such  ports  and  places  within  the  United  Kingdom,      o"**"'"**®^- 
either  in  the  shipping  offices  established  in  such  ports  or  elsewhere,  as  may  appear  to  be 
expedient,  and  may  appoint  treasurers  to  receive  from  or  on  account  of  seamen,  or  the 

wives  and  families  of  seamen,  desirous  to  become  depositors  in  such  savings  banks, 
deposits  to  an  amount  not  exceeding  1602.  in  the  whole  in  respect  of  any  one  account, 
under  such  r^^lations  as  may  be  prescribed  by  the  said  commissioners  or  comptroller 
general;  and  such  regulations  shsJl  be  binding  on  all  such  treasurers  and  depositors; 
and  the  said  commissionerB  may  remove  such  treasurers,  and  appoint  others  in  their 
place ;  and  all  the  provisions  of  the  Acts  now  in  force  relating  to  savings  banks,  except 
80  fiff  as  relates  to  the  annual  amount  of  deposit,  shall  apply  to  all  savings  banks  which 
may  be  established  under  the  authority  of  this  Act,  and  to  such  treasurers  and  depositors 
as  aforesaid. 

Legal  RiglUa  to  Wages, 

181.  A  seaman's  right  to  wages  and  provisions  shall  be  taken  to  commence  either  at  Rl|bt  t^^^8«« 
the  time  at  which  he  commences  work,  or  at  the  time  specified  in  the  agreement  for  his  ^hen  to  begin! 
commencement  of  work  or  presence  on  board,  whichever  first  happens. 

182.  No  seaman  shall  by  any  agreement  forfeit  his  lien  upon  the  ship,  or  be  deprived  Seamen  not  to 
of  any  remedy  for  the  recovery  of  his  wages  to  which  he  would  otherwise  have  been  Sfhts?  ***^**^" 
entitled ;  and  every  stipulation  in  any  agreement  inconsistent  with  any  provision  of  this 

Act,  and  every  stipulation  by  which  any  seaman  consents  to  abandon  his  right  to  wages 
in  the  case  of  the  loss  of  the  ship,  or  to  abandon  any  right  which  he  may  have  or  obtain 
in  the  nature  of  salvage,  shall  be  wholly  inoperative. 

188.  Ko  right  to  wages  shall  be  dependent  on  the  earning  of  freight;  and  every  J^*^J55'J|J{£, 
seaman  and  apprentice  who  would  be  entitled  to  demand  and  recover  any  wages  if  the  etraUii^of  ^" 
ship  in  which  he  has  served  had  earned  freight,  shall,  subject  to  all  other  rules  of  law  freight 
and  conditions  applicable  to  the  i»se,  be  entitled  to  claim  and  recover  the  same,  not- 
withstanding that  freight  has  not  been  earned;  but  in  all  cases  of  wreck  or  loss  of  the 
ship,  proof  that  he  has  not  exerted  himself  to  the  utmost  to  save  the  ship,  cargo,  and 
stores,  shall  bar  his  daim. 

184.  If  any  seaman  or  apprentice  to  whom  wages  are  due  under  the  hist  preceding  in  case  of  death, 
enactment  dies  before  the  same  are  paid,  they  shall  be  paid  and  applied  in  the  manner  p^^  alenSter^  ^ 
hereinafter  specified  with  regard  to  the  wages  of  seamen  who  die  during  a  voyage.  menUoned. 

185.  In  cases  where  the  service  of  any  seaman  terminates  before  the  period  contem-  Rights  to  wages 
plated  in  the  agreement  by  reason  of  the  wreck  or  loss  of  the  ship,  and  also  in  cases  j.'j^Son  o/serSce 
where  such  service  terminates  before  such  period  as  aforesaid,  by  reason  of  his  being  left  i.^  wreck  or 

on  shore  at  any  place  abroad  under  a  certificate  of  his  unfitness  or  inability  to  proceed  on  iUness. 
the  voyage  granted  as  hereinafter  mentioned,  such  seaman  shall  be  entitled  to  wages  for 
the  time  of  service  prior  to  such  termination  as  aforesaid,  but  not  for  any  further  period. 

186.  No  seaman  or  apprentice  shall  be  entitled  to  wages  for  any  period  during  which  Wages  not  to 
he  unlawfully  reiuses  or  neglects  to  work  when  required,  whether  before  or  after  the  time  "^^1  to  work 
fixed  by  the  agreement  for  his  beginning  work,  nor,  unless  the  court  hearing  the  case  or  imprisonment, 
otherwise  directs,  for  any  period  during  which  he  is  lawfully  imprisoned  for  any  offence 
committed  by  him. 

187.  The  master  or  owner  of  every  ship  shall  pay  to  every  seaman  his  wages  within  Period  within 
the  respective  periods  following ;  (that  is  to  say,)  in  the  case  of  a  home  trade  ship  within  ^^^^  ^'* 
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charged,  whichever  first  happens;  and  in  the  case  of  all  other  ships  (except 
ployed  in  the  southern  whale  fishery  or  on  other  voyages  for  which  seamen  by  the  terms 
of  their  agreement  are  wholly  compensated  by  shares  in  the  profits  of  the  adYentore) 
within  three  days  after  the  cargo  has  been  delivered,  or  within  five  days  after  the  sea- 
man's discharge,  whichever  first  happens ;  and  in  all  cases  the  seaman  shall  at  the  time 
of  his  discharge  be  entitled  to  be  paid  on  acoonnt  a  sum  equal  to  one  fourth  part  of  the 
balance  due  to  him;  and  every  master  or  owner  who  neglects  or  refuses  to  make  payment 
in  manner  aforesaid,  without  sufficient  cause,  shall  pay  to  the  seaman  a  sum  not  exceed- 
ing the  amount  of  two  days'  pay  for  each  of  the  days,  not  exceeding  ten  days,  during 
which  payment  is  delayed  beyond  the  respective  periods  aforesud,  and  such  sum  shall  be 
recoverable  as  wages. 

Mode  of  Recovering  Wages. 

188.  Any  seaman  or  apprentice,  or  any  person  duly  authorised  on  his  behalf,  may  soe 
in  a  summary  manner  before  any  two  justices  of  the  peace  acting  in  or  near  to  the  place 
at  which  the  service  has  terminated,  or  at  which  the  seaman  or  apprentice  has  been  dis- 
charged, or  at  which  any  person  upon  whom -the  claim  is  made  is  or  resides,  or  in  Scot- 
land either  before  any  such  justices  or  before  the  sheriff  of  the  county  within  which  any 
such  place  is  situated,  for  any  amount  of  wages  due  to  such  seaman  or  apprentice  not 
exceeding  50/.  over  and  above  the  costs  of  any  proceeding  for  the  recovery  thereof,  so 
soon  as  the  same  becomes  payable;  and  every  order  made  by  such  justices  or  sheriff  in 
the  matter  shall  be  final. 
j^to^OT  wages  in  l^^*  ^^  ^^^^t  or  proceeding  for  the  recovery  of  wages  under  the  sum  of  50/.  shall  be 
superior  courts,  instituted  by  or  on  behalf  of  any  seaman  or  apprentice  in  any  court  of  admiralty  or  vioe- 
admiralty,  or  in  the  Court  of  Session  in  Scotland,  or  in  any  superior  court  of  record  in 
Her  Majesty's  dominions,  unless  the  owner  of  the  ship  is  adjudged  bankrupt  or  declared 
insolvent,  or  unless  the  ship  is  under  arrest  or  is  sold  by  the  authority  of  any  such  court 
as  aforesaid,  or  unless  any  justices  acting  under  the  authority  of  this  Act  refer  the  case  to 
be  adjudged  by  such  court,  or  unless  neither  the  owner  nor  master  is  or  resides  within 
twenty  miles  of  the  place  where  the  seaman  or  apprentice  is  discharged  or  put  ashore. 
Mo  seaman  to  1^0.  No  seaman  who  is  engaged  for  a  voyage  or  engagement  which  is  to  terminate  in 

sue  for  wages      the  United  Kingdom  shall  be  entitled  to  sue  in  any  court  abroad  for  wages,  unlen  he  is 
easesof  d^s^^^ ^°  discharged  with  such  sanction  as  herein  required,  and  with  the  written  consent  of  the 
charge  or  of        master,  or  proves  such  ill-usage  on  the  part  of  the  master,  or  by  his  authority,  as  to  war- 
anger  to  life.      fi^Qt  reasonable  apprehension  of  danger  to  the  life  of  such  seaman  if  he  were  to  remain  on 
board ;  but  if  any  seaman  on  his  return  to  the  United  Kingdom  proves  that  the  master 
or  owner  has  been  guilty  of  any  conduct  or  default  which  but  for  this  enactment  would 
have  entitled  the  seaman  to  sue  for  wages  before  the  termination  of  the  voyage  or 
engagement,  he  shall  be  entitled  to  recover  in  addition  to  his  wages  such  compensation 
not  exceeding  202.  as  the  court  hearing  the  case  thinks  reasonable. 

191.  Every  master  of  a  ship  shall,  so  far  as  the  case  permits,  have  the  same  li^is, 
liens,  and  remedies  for  the  recovery  of  his  wages  whieh  by  this  Act  or  by  any  law  or 
custom  any  seaman,  not  being  a  master,  has  for  the  recovery  of  his  wages ;  and  if  in  any 
proceeding  in  any  court  of  admiralty  or  vice-admiralty  touching  the  cUim  of  a  master  to 
wages  any  right  of  set-off  or  counter-claim  is  set  up,  it  shall  be  lawful  for  such  court  to 
enter  into  and  abjudicate  upon  all  questions,  and  to  settle  all  accounts  then  ariong  or 
outstanding  and  unsettled  between  the  parties  to  the  proceeding,  and  to  direct  payment 
of  any  balance  which  is  found  to  be  due. 

Bdiefto  StmiieiCa  Families  out  of  Poor  Rates, 

192.  Whenever  during  the  absence  of  any  seaman  on  a  voyage  his  wife,  children^  and 
step-children,  or  any  of  them,  become  or  becomes  chargeable  to  any  union  or  parish  in 
the  United  Kingdom,  such  union  or  parish  shall  be  entitled  to  be  reimbursed  out  of  the 
wages  of  such  seaman  earned  during  such  voyage  any  sums  properly  expended  during  his 
absence  in  the  maintenance  of  his  said  relations,  or  any  of  them,  so  tiiat  such  sums  do 
not  exceed  the  following  proportions  of  Ms  said  wages ;  (that  is  to  say,) 

(1).  If  only  one  of  such  reUtions  is  chargeable,  one  half  of  such  wages : 
(2).  If  two  or  more  of  such  reUtions  are  chargeable,  two  thirds  of  such  wages : 
But  if  during  the  absence  of  the  seaman  any  sums  have  been  paid  by  the  owner  to  or  on 
behalf  of  any  such  relation  as  aforesaid,  under  an  allotment  note  given  by  the  seaman 
in  his,  her,  or  their  favour,  any  such  claim  for  reimbursement  as  aforesaid  shall  be 
limited  to  the  excess  (if  any)  of  the  proportion  of  the  wages  hereinbefore  mentioned  oyer 
the  sums  so  paid. 
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198.  For  the  purpose  of  obtftining  auch  reimbfirsexnent  as  aforesaid,  the  guardians  of  17  &  18  Vior. 
the  union  or  parish,  where  the  relief  of  the  poor  is  administered  by  guardians,  and  the        c.  104. 

oYeneers  of  the  poor  of  any  other  parish  in  England,  and  the  guardians  or  other  persons 

haying  the  authority  of  guardians  in  any  union  in  Ireland,  and  the  inspector  of  the  poor  Notice  to  be 

in  Scotland,  may  gire  to  the  owner  of  the  ship  in  which  the  seaman  is  serving  a  notice  in  ^^^ebu^eto'ie 

writing  stating  the  proportion  of  the  seaman's  wages  upon  which  it  is  intended  to  make  enforced  on  the 

the  claim,  and  requiring  the  owner  to  retain  such  proportion  in  his  hands  for  a  period  to  return  of  the 

be  therein  mentioned,  not  exceeding  twenty-one  days  from  the  time  of  the  seaman's  '^™*°* 

Tetnm  to  his  port  of  discharge,  and  also  requiring  such  owner  immediately  on  such 

return  to  give  to  such  guardians,  overseers,  persons,  or  inspector  notice  in  writing  of 

sach  return ;  and  such  owner,  after  receiving  such  notice  as  aforesaid,  shall  be  bound  to 

retain  the  said  proportion  of  wages,  and  to  give  notice  of  the  seaman's  return  accordingly, 

and  shall  likewise  give  to  the  seaman  notice  of  the  intended  claim;  and  the  said 

guardians,  overseers,  persons,  or  inspector  may  upon  the  seaman's  return  apply  in  a 

summary  way  in  England  or  Ireland  to  any  two  justices  having  jurisdiction  in  such 

onion  or  parish  as  aforesaid,  and  in  Scotland  to  the  sheriff  of  the  county,  for  an  order  for 

sach  reimbursement  ais  aforesaid ;  and  such  justices  or  sheriff  may  hear  the  case  and  may 

make  an  order  for  such  reimbursement  to  the  whole  extent  aforesaid,  or  to  such  lesser 

mmonnt  as  they  or  he  may  under  the  circumstances  think  fit;  and  the  owner  shall  pay 

to  sach  guardians,  overseers,  persons  or  inspector,  out  of  the  seaman's  wages,  the  amount 

so  ordered  to  be  paid  by  way  of  reimbursement,  and  shall  pay  the  remainder  of  the 

said  wages   to  the  seaman ;  and  if  no  such  order  as  aforesaid  is  obtained  within  the 

period  mentioned  in  the  notice  so  to  be  g^ven  to  the  owner  as  aforesaid,  the  proportion 

of  wages  so  to  be   retained  by  him  as  aforesaid  shall  immediately  on  the  expiration 

of  sach  period^  and  without  dednction,  be  payable  to  the  seaman. 

Wages  and  Ejects  6/ deceased  Seatnen, 

194.  Whenever  any  seaman  or  apprentice  belonging  to  or  sent  home  in  any  British  Muters  totake 
ship,  whether  a  foreign-going  ship  or  a  home  trade  ship,  employed  on  a  voyage  which  is  ^^^J^^  "^ 
to  terminate  in  the  United  Kingdom,  dies  during  such  voyage,  the  master  shall  take  deceaned  leamen 
charge  of  all  money,  clothes,  and  effects  which  he  leaves  on  board,  and  shall,  if  he  thinks  7^'^  are  on 
fit,  cause  all  or  any  of  the  said  clothes  and  effects  to  be  sold  by  auction  at  the  mast  or  ^e  uune  and^^ 
other  public  auction,  and  shall  thereupon  sign  an  entry  in  the  official  log  book  containing  wages  dne  in  the 
the  following  particulars ;  (that  is  to  say,)  ^^^^  '<*« 

(1)  A  statement  of  the  amount  of  the  money  and  a  description  of  the  effects  so  left  by 

the  deceased : 
(2).  In  case  of  a  sale,  a  description  of  each  article  sold,  and  the  sum  received  for  each : 
(3).  A  statement  of  the  sum  due  to  the  deceased  as  wages,  and  the  total  amount  of  the 

deductions  (if  any)  to  be  made  therefrom  : 
And  shall  cause  such  entry  to  be  attested  by  a  mate  and  by  one  of  the  crew. 

195.  In  the  cases  provided  for  by  the  last  preceding  section,  the  following  rules  shall  Sach  effects  and 
be  obseryed ;  (that «  to  eay,)  J^  {J  ^^ 

{1).  If  the  ship  proceeds  at  once  to  any  port  in  the  United  Kingdom  without  touching  or  to  shipping 
on  the  way  at  any  foreign  port,  the  master  shall  within  forty-eight  hours  after  his  ™*8to''»  ^^h  full 
arrival  deliver  any  such  effects  as  aforesaid  remaining  unsold,  and  pay  any  money 
which  he  has  taken  charge  of  or  received  from  such  sale  as  aforesaid,  and  also  the 
balance  of  wages  due  to  the  deceased,  to  the  shipping  master  at  the  port  of  desti- 
nation in  the  United  Kingdom*: 

(2).  If  the  ship  touches  and  remains  for  forty-eight  hours  at  some  foreign  port  or  at 
some  port  in  Her  Mi^esty's  dominions  abroad  before  coming  to  any  port  in  the 
United  Kingdom,  the  master  shall  report  the  case  to  the  British  consular  officer  or 
officer  of  customs  there,  as  the  case  may  be,  and  shall  give  to  such  officer  any  infor- 
mation he  requires  as  to  the  destination  of  the  ship  and  probable  length  of  the 
voyage ;  and  such  officer  may  thereupon,  if  he  considers  it  expedient  so  to  do, 
require  the  said  effects,  money,  and  wages  to  be  delivered  and  paid  to  him,  and 
shall  upon  such  delivery  and  payment  give  to  the  master  a  receipt,  and  the  master 
shall  within  forty-eight  hours  after  his  arrival  at  his  port  of  destination  in  the  United 
Kingdom  produce  the  same  to  the  shipping  master  there ;  and  such  consular  officer 
or  officer  of  customs  shall  in  such  case  indorse  and  certify  upon  the  agreement  with 
the  crew  such  particulars  with  respect  to  such  delivery  and  payment  as  the  Board  of 
Trade  requires : 
(3).  If  such  officer  as  aforesaid  does  not  require  such  payment  and  delivery  to  be  made 
to  him^  the  master  shall  take  charge  of  the  said  effects^  money,  and  wages,  and  shall 
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17  &  18  YiOT.  \riihin  forty-eight  hours  after  his  arrival  at  his  port  of  destination  in  the  United 

c.  104.  Kingdom  deliver  and  pay  the  same  to  the  shipping  master  there : 

(4).  The  master  shall  in  all  cases  in  vhich  any  seaman  or  i^prentice  dies  daxing  the 

progress  of  a  voyage  or  engagement  give  to  the  Board  of  IVade,  or  to  snch  officer  or 

shipping  master  as  aforesaid,  an  accoont  in  bnch  fonn  as  they  respectively  require 

of  the  effectSi  money,  and  wages  so  to  be  delivered  and  paid ;  and  no  dedncUoiis 

claimed  in  such  account  shall  be  allowed  unless  verified,  if  there  is  any  official  log 

book,  by  such  entry  therein  as  herein-before  required,  and  also  by  Buch  other 

vouchers  (if  any)  as  may  be  reasonably  required  by  the  Board  of  Trader,  or  by  ike 

officer  or  shipping  master  to  whom  the  account  is  rendered : 

(5).  Upon  due  compliance  with  such  of  the  provisions  of  this  section  as  relate  to  aoU 

to  be  done  at  the  port  of  destination  in  the  United  Kingdom,  the  shipping  iiiast<r 

shall  grant  to  the  master  a  certificate  to  that  effect,  and  no  officer  of  customs  shsU 

clear  inwards  any  foreign-going  ship  without  the  production  of  such  certificate. 

Psiuities  far  not      196.  If  any  master  fails  to  take  such  diarge  of  the  money  or  other  effects  of  a  aeamm 

**mitc[n^*or*  ^^'  ^^  apprentice  dying  during  a  voyage,  or  to  make  such  entries  in   respect  thereof,  or  to 

•ocountiDg  for      procure  such  attestation  to  such  entries,  or  to  make  such  payment  or  delivery  of  aiy 

Riich  moDlM  and  money,  wages,  or  effects  of  any  seaman  or  apprentice  dying  during  a  voyage,  or  to  gire 

*■  ^^  such  account  in  respect  thereof  as  herein-before  respectively  directed^  he  shall   x 

accountable  for  the  money,  wages,  and  effects  of  the  seaman  or  apprentice  to  the  Boari 

of  Trade,  and  shall  pay  and  deliver  the  same  accordingly ;  and  snch  master  shall  in 

addition  for  every  such  offence  incur  a  penalty  not  exceeding  treble  the  valae  of  the 

money  or  effects  not  accounted  for,  or  if  such  value  is  not  ascertained,  not  exceeding  501. ; 

and  if  any  such  money,  wages,  or  effects  are  not  duly  paid,  delivered  or  accounted 

for  by  the  master,  the  owner  of  the  ship  shall  pay,  deliver,  and  accoont  for  the  same,  and 

such  money  and  wages  and  the  value  of  such  effects  shall  be  recoverable  from  him 

accordingly ;  and  if  he  fails  to  account  for  and  pay  the  same,  he  shall,  in  addition  to  his 

liability  for  the  said  money  and  value,  incur  the  same  penalty  which  is  herein-before 

mentioned  as  incurred  by  the  master  for  the  like  offence ;  and  all  money,  wages,  and 

effects  of  any  seaman  or  apprentice  dying  during  a  voyage  shall  be  recoverable  in  the 

same  courts  and  by  the  same  modes  of  proceeding  by  which  seamen  are  hereby  enabled 

to  recover  wages  due  to  them. 

officora  of  197.  If  any  such  seaman  or  apprentice  as  last  aforesaid  dies  abroad  at  any  place  either 

oonanla'to  take     ^^  ^^  ^^^  ^^  ^^^^  Majesty's  dominions  leaving  any  money  or  effects  not  on  board  his  ship, 

charge  of  effttcta   the  chief  officer  of  customs  or  the  British  consular  officer  at  or  nearest  to  the  place,  ai 

^iT  ^d  ^^^o     ^^^  ^^^^^  ™^y  ^^'  ^^^^  claim  and  take  chaxge  of  such  money  and  effects;  and  such  officer 

leniit  the  same     shall,  if  he  thinks  fit,  sell  all  or  any  of  such  effects,  or  any  effects  of  any  deceased  seaman 

and  tiieir  wages   or  apprentice  delivered  to  him  under  the  provisions  herein-before  contained,  and  eveiy 

Trf<to!  ^^^^  officer  shall,  quarterly  or  at  such  other  times  as  the  Board  of  Trade  directs,  remit  to 

Her  Majesty's  Paymaster  General  all  monies  belonging  to  or  arising  from  the  sale  of  the 

effects  of  or  paid  as  the  wages  of  any  deceased  seamen  or  apprentices  which  have  come  to 

his  hands  under  the  provisions  herein-before  contained,  and  shall  render  such  accounts  in 

respect  thereof  as  the  Board  of  Trade  requires. 

^fr*^^  V^^  ^^^'  ^^^^^^^^  ^°7  seaman  or  apprentice  dies  in  the  United  Kingdom,  and  is  at  the 

dying  at  honie^°  ^^®  ^^  ^^  death  entitled  to  claim  from  the  master  or  owner  of  any  ship  in  which  he  has 

to  be  paid  in        served  any  unpaid  wages  or  effects,  such  master  or  owner  shall  pay  and  deliver  or  account 

^[rd^ofTrade    ^^^  ^^^  ^™^  ^  ^^^  shipping  master  at   the  port  where  the  seaman  or  apprentice  was 

discharged  or  was  to  have  been  discharged,  or  to  the  Board  of  Trade,  or  as  it  directs. 
If  less  than  6o;.  199.  If  the  money  and  effects  of  any  deceased  seaman  or  apprentice  paid,  delivered,  or 
^•6*"  Y^  P™"  ,  remitted  to  the  Board  of  Trade  or  its  agents,  including  the  monies  received  for  any  part 
SouDen  ma^  iM  ^^  ^^^  ^aid  effects  which  have  been  sold  either  before  delivery  to  the  Board  of  Trade  or 
paid  over  with-  by  its  direction,  do  not  exceed  in  value  the  sum  of  50^.,  then,  subject  to  the  provisions 
administration  to  ^^^'cii^ifter  contained,  and  to  all  such  deductions  for  expenses  incurred  in  respect  of 
the  persons  the  seaman  or  apprentice  or  of  his  said  money  and  effects  as  the  said  board  thinks  proper 
entitled.  (^  allow,  the  said  board  may,  if  it  thinks  fit  so  to  do,  pay  and  deliver  the  said  money  and 

effects  either  to  any  claimants  who  can  prove  themselves  to  the  satisfiiction  of  the  said 
board  either  to  be  his  widow  or  children,  or  to  be  entitled  to  the  effects  of  the  deceased 
under  his  will  (if  any),  or  under  the  statutes  for  the  distribution  of  the  effects  of  intes- 
tates, or  under  any  other  statute,  or  at  common  law,  or  to  be  entitled  to  procure  probate 
or  take  out  letters  of  administration  or  confirmation,  although  no  probate  or  letters  of 
administration  or  confirmation  have  been  taken  out,  and  shall  be  thereby  discharged 
from  all  further  liability  in  respect  of  the  money  and  effects  so  paid  and  delivered,  or 
may,  if  he  thinks  fit  so  to  do,  require  probate  or  letters  of  administration  or  confirmation 
to  be  taken  out,  and  thereupon  pay  and  deliver  the  said  money  and  effects  to  the  legal 
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pexvonal  represenUUves  of  the  deceased ;  and  all  claimants  to  whom  auch  money  or  17  &  18  Vior. 
effects  are  so  paid  or  delivered  shall  apply  the  same  in  due  course  of  administration ;  and         c.  104. 
if  finch  money  and  effects  exceed  in  value  the  sum  of  60^.,  then,  subject  to  the  provisions 
kereinafter  contained  and  to  deduction  for  expenses,  the  Board  of  Trade  shall  pay  and 
deliver  the  same  to  the  legal  personal  representatives  of  the  deceased. 

200.  In  cases  where  the  deceased  seaman  or  apprentice  has  left  a  will,  the  Board  of  Mode  of  pay- 
Tjnade  ahaU  have  the  following  powers ;  (that  is  to  say,)  "JJ^  ™«  t^»»« 

(1.)  It  may  in  its  discretion  refuse  to  pay  or  deliver  any  such  wages  or  effects  as  afore-  ™    •   3r  aewnen. 
said  to  any  person  claiming  to  be  entitled  thereto  under  a  will  made  on  board  ship 
unless  SUC&  will  is  in  writing,  and  is  signed  or  acknowledged  by  the  testator  in  the 
presence  of  the  master  or  first  or  only  mate  of  the  ship,  and  is  attested  by  such 
master  or  mate : 
(2.)  It  may  in  its  discretion  refuse  to  pay  or  deliver  any  such  wages  or  effects  as  afore- 
said to  any  person  not  being  related  to  the  testator  by  blood  or  marriage  who  claims 
to  be  entitled  thereto  under  a  will  made  elsewhere  than  on  board  ship,  unless  such 
will  is  in  writing,  and  is  signed  or  acknowledged  by  the  testator  in  the  presence  of 
two  witnesses,  one  of  whom  is  some  shipping  master  appointed  under  this  act,  or 
aome  minister  or  officiating  minister  or  curate  of  the  place  in  which  the  same  is 
made,  or,  in  a  place  where  there  are  no  such  persons,  some  justice  of  the  peace,  or 
some  British  consular  officer,  or  some  officer  of  customs,  and  b  attested  by  such 
witnesses : 
Whenever  any  claim  made  under  a  will  is  rejected  by  the  Board  of  Trade  on  account  of 
t  he  said  will  not  being  made  and  attested  as  herein-before  required,  the  wages  and  effects 
of  the  deceased  shall  be  dealt  with  as  if  no  will  had  been  made. 

201.  The  following  rules  shall  be  observed  with  respect  to  creditors  of  deceased  seamen  Froviaion  for 
and  apprentices;  (that  is  to  say,)  da^sV' 

(1.)  No  such  creditor  shall  be  entitled  to  claim  from  the  Board  of  Trade  the  wages  or  eredlton,  and  for 
effects  of  any  such  seaman  or  apprentice  or  any  part  thereof  by  virtue  of  letters  of  ^nudalanf 
administration  taken  out  by  him,  or  by  virtue  of  confirmation  in  Scotland  as  claima. 
executor  creditor. 

(2.)  Ko  such  creditor  shall  be  entitled  by  any  means  whatever  to  payment  of  his  debt 
out  of  such  wages  and  effects,  if  the  debt  accrued  more  than  three  years  before  the 
death  of  the  deceased,  or  if  the  demand  is  not  made  within  two  years  after  such 
death: 

(3.)  Subject  as  aforesaid,  the  steps  to  be  taken  for  procuring  payment  of  such  debt 
shall  be  as  follows  (that  is  to  eay) :  every  person  making  a  demand  as  creditor  shall 
deliver  to  the  Board  of  Trade  an  account  in  writing  in  such  form  as  it  requires, 
subscribed  with  his  name,  stating  the  particulars  of  his  demand  and  the  place  of  his 
abode,  and  verified  by  his  declaration  made  before  fk  justice  : 

(4.)  If  before  such  demand  is  made  any  claim  to  the  wages  and  effects  of  the  deceased 
made  by  any  person  interested  therein,  as  his  widow  or  child,  or  under  a  will  or 
under  the  statutes  for  the  distribution  of  the  effects  of  intestates,  or  under  any  other 
statute,  or  at  common  law,  has  been  allowed,  the  Board  of  Trade  shall,  give  notice 
to  the  creditor  of  the  allowance  of  such  person's  claim,  and  the  creditor  shall  there- 
upon have  the  same  rights  and  remedies  against  such  person  as  if  he  or  she  had 
received  the  said  wages  and  effects  as  the  legal  personal  representative  of  the 
deceased: 

(5.)  If  no  claini  by  any  such  person  has  been  allowed,  the  Board  of  Trade  shall  proceed 
to  investigate  the  creditor's  account,  and  may  for  that  purpose  require  him  to  prove 
the  same,  and  to  produce  all  books,  accounts,  vouchers,  and  papers  relating  thereto ; 
and  if  by  such  means  the  creditor  duly  satisfies  the  Board  of  Trade  of  the  justice  of 
the  demand,  either  in  the  whole  or  in  part,  the  same  shall  be  allowed  and  paid 
accordingly,  so  far  as  the  assets  in  the  hands  of  the  Board  of  Trade  will  extend  for 
that  purpose,  and  such  payment  shall  discharge  the  Board  of  Trade  from  all  further 
liability  in  respect  of  the  money  so  paid ;  but  if  such  board  is  not  so  satisfied,  or  if 
such  books,  accounts,  vouchers,  or  papers  as  aforesaid  are  not  produced,  and  no 
sufficient  reason  is  assigned  for  not  producing  them,  the  demand  shall  be  dis- 
allowed : 

(6.)  In  any  case  whatever  the  Board  of  Trade  may  delay  the  investigation  of  any 
demand  made  by  a  creditor  for  the  payjnent  of  his  debt  for  one  year  from  the  time 
of  the  first  delivery  of  the  demand ;  and  if  in  the  course  of  that  time  a  claim  to  the 
wages  and  effects  of  the  deceased  is  made  and  substantiated  as  herein-before  required 
by  any  person  interested  therein  as  a  widow  or  child,  or  under  a  will,  or  under  the 
statutes  for  the  distribution  of  the  effects  of  intestates,  or  under  any  other  statute. 
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1 7  &  18  Vict.  or  at  commoa  law,  the  Board  of  Trade  may  pay  and  deliver  tlie  same  to  sach  petaoo ; 

c.  104.  and  thereupon  the  creditor  shall  have  the  same  rights  and  remedies  against  sach 

■ person  as  if  he  or  she  had  received  the  same  as  the  legal  personal  representative  of 

the  deceased. 
Modoofdealine       '^02.  In  cases  of  wages  or  effects  of  deceased  seamen  or  apprentices  received  by  the 
with  ancUimed    Board  of  Trade  to  which  no  claim  is  substantiated  within  six  years  after  the  receipt 
doMM^  seamen  ^^^'^^^  ^7  ^^^^  board,  it  shall  be  in  the  absolute  discretion  of  such  board,  if  any  snbae- 
'  quent  claim  is  made,  either  to  allow  or  to  refuse  the  same ;  and,  subject  to  the  prtmsioa 
hereinafter  contained,  the  Board  of  Trade  shall  from  time  to  Ume  pay  any  monies 
arising  from  the  unclaimed  wages  and  effects  of  deceased  seamen,  which  in  the  opinioii 
of  such  board  it  is  not  necessary  to  retain  for  the  purpose  of  satieiying  claims,  into  the 
receipt  of  Her  Majesty's  Exchequer  in  such  manner  as  the  Treasury  directs,  snd 
such  monies  shall  be  carried  to  and  form  part  of  the  Consolidated  Fund  of  the  United 
Kingdom. 
PanUhment  for        203.  Every  person  who,  for  the  purpose  of  obtaining,  either  for  himself  or  for  another, 
remSSnitionlr  ^^^^  money  or  effects  of  any  deceased  seaman  or  apprentice,  forges,  assists  in  forging;  or 
in  order  to  procures  to  be  forged,  or  fraudulently  alters,  assists  in  fraudulently  altering,  or  proeura 

obtain  waffei  and  to  be  fraudulently  altered,  any  document  purporting  to  show  or  assist  in  showing  a  right 
deceaaeS  eeamen.  ^  ^^^^  wages  oir  effects,  and  eveiy  person  who  for  the  purpose  aforesaid  makes  use  of  any 
such  forged  or  altered  document  as  aforesaid,  or  who  for  the  purpose  aforesaid  gives  or 
makes  or  procures  to  be  given  or  made,  or  assists  in  giving  or  making  or  proeoring  to  be 
given  or  made,  any  faUe  evidence  or  representation,  knowing  the  same  to  be  fslee,  shall 
be  punishable  with  penal  servitude  for  a  term  not  exceeding  four  years,  or  wiUi  imprison- 
ment with  or  without  hard  labour  for  any  period  not  exceeding  two  years,  or  if  summarily 
prosecuted  and  convicted,  by  imprisonment,  with  or  without  hard  labour,  for  any  period 
not  exceeding  six  months. 
Kff«cta  ofMamen      204.  In  the  case  of  seamen  invalided  or  discharged  from  any  of  Her  Mijesty's  ships, 
navy\?be  dia^    ^^^  ^^^  home  in  merchant  ships,  any  monies  or  effects  belonging  to  them  which  are 
posed  of  by  paid,  remitted,  or  delivered  to  the  Board  of  Trade,  or  its  agents,  under  the  proviaons 

AcoountoDt^        j^^fg^.^^gf^]^  contained,  shall  be  paid  over  and  disposed  of  in  such  manner  as  the 
'  accountant-general  of  Her  M%]esty*8  navy  directs. 

Leaving  Seamen  abroad. 
On  diecharge  of        205.  Whenever  any  British  ship  is  transferred  or  disposed  of  at  any  place  out  of  Her 
2^^°  *^£i^'     Majesty's  dominions,  and  any  seaman  or  apprentice  belonging  thereto  does  not  in  the 
otbendae,  oertifi-  presence  of  some  British  consular  officer,  or,  if  there  is  no  such  consular  officer  there,  in 
ca<«"ofdisobarge  the  presence  of  one  or  more  respectable  British  merchants  residing  at  the  place,  and  not 
Heamra  to°b^     interested  in  the  said  ship,  signify  his  consent  in  writing  to  complete  the  voyage  if  con- 
sent home  at        tinued,  and  whenever  the  service  of  any  seaman  or  apprentice  belonging  to  any  BritiBh 
expense  of  owner.  gj,jp  terminates  at  any  place  out  of  Her  Majesty's  dominions,  the  master  shall  give  to 
each  such  seaman  or  apprentice  a  certificate  of  discharge  in  the  form  sanctioned  by  the 
Board  of  Trade  as  aforesaid,  and  in  the  case  of  any  certificated  mate  whose  certificate  he 
has  retained  shall  return  such  certificate  to  him,  and  shall  also,  besides  paying  the  wages 
to  which  such  seaman  or  apprentice  is  entitled,  either  provide  him  with  adequate  employ- 
ment on  board  some  other  British  ship  bound  to  the  port  in  Her  Miyesty's  dominions  at 
which  he  was  originally  shipped,  or  to  such  other  port  in  the  United  Kingdom  as  is 
agreed  upon  by  him,  or  furnish  the  means  of  sending  him  back  to  such  port,  or  provide 
him  with  a  passage  home,  or  deposit  with  such  consular  officer  or  such  merchant  or 
merchants  as  aforesaid  such  a  sum  of  money  as  is  by  such  officer  or  merchants  deemed 
sufficient  to  defray  the  expenses  of  his  subsistence  and  passage  home ;  and  such  consular 
officer  or  merchants  shall  indorse  upon  the  agreement  of  the  ship  which  the  seaman  or 
apprentice  is  leaving  the  particulars  of  such  payment,  provision,  or  deposit;  and  if  the 
master  refuses  or  neglects  to  comply  with  the  requirements  of  this  section  such  expeoses 
as  last  aforesaid,  if  defrayed  by  such  consular  officer  or  by  any  other  person,  shall,  unless 
such  seaman  or  apprentice  has  been  guilty  of  barratry,  be  a  charge  upon  the  ship  to 
which  such  seaman  or  apprentice  belonged  and  upon  the  owner  for  the  time  being 
thereof,  and  may  be  recovered  against  such  owners,  with  costs,  at  the  suit  of  the  consular 
officer  or  other  person  defraying  such  expenses,  or,  in  case  the  same  has  been  allowed  to 
the  consular  officer  out  of  the  public  monies,  as  a  debt  due  to  Her  Majesty  either  by 
ordinary  process  of  law,  or  in  the  manner  in  which  seamen  are  hereby  enabled  to  recover 
wages ;  and  such  expenses,  if  defrayed  by  the  seaman  or  apprentice,  shall  be  recoverable 
as  wages  due  to  him. 
Forcing  seamen       206.  If  the  master  or  any  other  person  belonging  to  any  British  ship  wrongfrilly  forees 
"MfHSrmnirr.      ^^  ^fy^  fti^d  leaves  behind,  or  otherwise  wilAilly  and  wrongfully  leaves  behind,  in  any 
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place,  on  fihore  or  at  sea,  in  or  out  of  Her  Majesty's  dominions,  any  seaman  or  apprentice  17  &  18  Vior. 
belonging  to  such  ship  before  the  completion  of  the  voyage  for  which  sach  person  was        c.  104. 
engaged  or  the  return  of  the  ship  to  the  United  Elingdom,  he  shall  for  each  snch  offence 
be  deemed  guilty  of  a  misdemeanor. 

207.  If  the  master  of  any  British  ship  does  any  of  the  following  things ;  (that  is  to  say),  Mo  seamen  to  be 
(1.)  Discharges  any  seaman  or  apprentice  in  any  place  sitaate  in  any  British  possession  fL'^'^j^^'  l^ 
abroad  (except  the  possession  in  which  he  was  shipped),  without  previously  obtaining  oenificate  of 
the  sanction  in  writing  endorsed  on  the  agreement  of  some  public  shipping  master  aome functionary. 
or  other  ofiELcer  duly  appointed  by  the  local  government  in  that  behalf,  or  (in  the 
absence  of  any  such  functionary)  of  the  chief  officer  of  customs  resident  at  or  near 
the  place  where  the  discharge- takes  place : 
(2.)  Dischaiges  any  seaman  or  apprentice  at  any  place  out  of  Her  Mi^esty's  dominions 
without  previously  obtaining  the  sanction  so  indorsed  as  aforesaid  of  the  British 
consular  officer  there,  orj  (in  his  absence)  of  two  respectable  merchants  resident 
there: 
(3.)  Leaves  behind  any  seaman  or  apprentice  at  any  place  situate  in  any  British 
possession  abroad  on  any  ground  whatever,  without  previously  obtaining  a  certificate 
in  writing  so  indorsed  as  aforesaid  from  such  officer  or  person  as  aforesaid,  stating 
the  hct  and  the  cause  thereof,  whether  such  cause  be  unfitness  or  inability  to  proceed 
to  sea,  or  desertion  or  disappearance : 
(4.)  Leaves  behind  any  seaman  or  apprentice  at  any  place  out  of  Her  Majesty's  domi- 
nions, on  shore  or  at  sea,  on  any  ground  whatever,  without  previously  obtaining  the 
certificate  indorsed  in  manner  and  to  the  effect  last  aforesaid  of  the  British  consular 
officer  there,  or  (in  his  absence)  of  two  respectable  merchants,  if  there  is  any  such  at 
or  near  the  place  where  the  ship  then  is : 
He  shall  for  each  such  defEuilt  be  deemed  guilty  of  a  misdemeanor ;  and  the  said  func- 
tionaries shall  and  the  said  merchants  may  examine  into  the  grounds  of  such  proposed 
discharge,  or  into  the  allegation  of  such  unfitness,  inability,  desertion,  or  disappearance 
aa  aforesaid,  in  a  summaiy  way,  and  may  for  that  purpose,  if  they  think  fit  so  to  do, 
administer  oaths,  and  may  either  grant  or  refuse  such  sanction  or  certificate  as  appears 
to  them  to  be  just 

208.  Upon  the  trial  of  any  information,  indictment,  or  other  proceeding  against  any  Proof  of  such 
person  for  discharging  or  leaving  behind  any  seaman  or  apprentice,  contrary  to  the  oertiflMto  to  be 
provisions  of  Uus  Act;  it  shall  be  upon  such  person  either  to  produce  the  sanction  or  ^^°^ 
oertifieate  hereby  required,  or  to  prove  that  he  had  obtained  the  same  previously  to 

having  discharged  or  left  behind  such  seaman  or  apprentice,  or  that  it  was  impracticable 
for  him  to  obtain  such  sanction  or  certificate. 

209.  Every  master  of  any  British  ship  who  leaves  any  seaman  or  apprentice  on  shore  at  Wages  to  be  paid 
any  place  abroad  in  or  out  of  Her  Majesty's  dominions,  under  a  certificate  of  his  unfitness  ^ft^SehiS  ra"* 
or  inability  to  proceed  on  the  voyage,  shall  deliver  to  one  of  the  functionaries  aforesaid  groandof  ina- 
or  (in  the  absence  of  such  functionaries)   to  the  merchants  by  whom  such  certificate  is  blllty. 
signed,  or,  if  there  be  but  one  respectable  merchant  resident  at  such  place,  to  him,  a  full 

and  true  account  of  the  wages  due  to  such  seaman  or  apprentice,  such  account  when 
delivered  to  a  consular  officer  to  be  in  duplicate,  and  shall  pay  the  same  either  in  money 
or  by  a  bill  drawn  upon  the  owner ;  and  in  the  case  of  every  bill  so  drawn,  such  func- 
tionary, merchants  or  merchant  as  aforesaid,  shall  by  indorsement  certify  thereon  that 
the  same  is  drawn  for  money  due  on  account  of  a  seaman's  wages,  and  shall  also  indorse 
the  amount  for  which  such  bill  is  drawn,  with  such  further  particulars  in  respect  of  the 
case  as  the  Board  of  Trade  requires,  upon  the  agreement  of  the  ship ;  and  every  such 
master  as  aforesaid  who  refuses  or  neglects  to  deliver  a  full  account  of  such  wages,  and 
pay  the  amount  thereof  in  money  or  by  bill,  as  herein-before  required,  shall  for  every  such 
oflfence  or  default  be  liable,  in  addition  to  the  payment  of  the  wages,  to  a  penalty  not 
exceeding  10/. ;  and  every  such  master  who  delivers  a  fidse  account  of  such  wages  shall 
for  every  snch  offence,  in  addition  to  the  payment  of  the  wages,  incur  a  penalty  not 
ezoeeding  20/. 

210.  Every  such  payment  as  last  aforesaid,  whether  by  bill  or  in  money,  shall,  if  gach  wages  to  be 
made  in  any  British  possession,  be  made  to  the  seaman  or  apprentice  himself,  and,  if  ?**2^^{J'  money 
made  out  of  Her  Majesty's  dominions,  to  the  consular  officer,  who  shall,  if  satisfied  with  ^^  subject  to 
the  account,  indorse  on  one  of  the  duplicates  thereof,  a  receipt  for  the  amount  paid  or  payment  of 
bill  delivered,  and  shall  return  the  same  to  the  master ;  and  the  master  shall,  within  gaS^^tonM  and^ 
forty-eight  hours  after  his  return  to  his  port  of  destination  in  the  United  Kingdom,  paeaage  home. 
deliver  the  same  to  the  shipping  master  there  ;  and  the  consular  officer  shall  retain  the 

other  duplicate  of  the  said  account,  and  shall,  if  the  seaman  or  apprentice  subsequently 
obtains  smployxuent  at  or  otherwise  quits  the  port^  deduct  out  of  the  sum  received  by 
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him  as  aforesaid  any  expenses  which  have  been  incorred  by  him  in  respect  of  tbe 
subsistenoe  of  the  seaman  or  apprentice  under  the  provisions  herein  contained,  except 
such  as  the  master  or  owner  of  the  ship  is  hereby  required  to  pay,  and  shall  pay  the 
remainder  to  the  seaman  or  apprentice,  and  shall  also  deliyer  to  him  an  aceonnt  of  the 
sums  so  received  and  expended  on  his  behalf;  and  shall,  if  the  seaman  or  appre&tiee 
dies  before  his  ship  quits  the  port,  deal  with  the  same  in  the  manner  herein-after  specified 
in  that  behalf,  and  shall,  if  the  seaman  or  apprentice  is  sent  home  at  the  public  ei^ieoae 
under  the  provisions  herein  contained,  account  for  the  amount  received  to  the  Board  of 
Trade ;  and  such  amount  shall,  after  deducting  any  expenses  which  have  been  duly 
incurred  in  respect  of  such  seaman  or  apprentice,  except  such  as  the  master  or  owner  of 
the  ship  is  hereby  required  to  pay,  be  dealt  with  as  wages  to  which  he  is  entitled,  and 
shall  be  paid  accordingly. 

211.  The  governors,  consular  officers,  and  other  officers  of  Her  Miyeaty  in  foreign 
countries  shfdl,  and  in  places  where  there  are  no  such  governors  or  officers  any  two  res- 
dent  British  merchants  may,  provide  for  the  subsistence  of  all  seamen  or  i4>prentioei, 
being  subjects  of  Her  Migesty,  who  have  been  shipwrecked,  discharged,  or  1^  behind 
at  any  place  abroad,  whether  from  any  ship  employed  In  the  merchant  service,  or  from 
any  of  Her  Majesty's  ships,  or  who  have  been  engaged  by  any  person  acting  either  as 
principal  or  agent  to  serve  in  any  ship  belonging  to  any  foreign  power  or  to  the  subject 
of  any  foreign  state,  and  who  are  in  distress  in  any  place  abroad,  until  audi  time  as 
they  are  able  to  provide  them  with  a  passage  home,  and  for  that  purpose  shall  cause 
such  seamen  or  apprentices  to  be  put  on  board  some  ship  belonging  to  any  sobjeet  of 
Her  Miyesty  bound  to  any  port  of  the  United  Kingdom,  or  to  the  Brltiah  poesession  to 
which  they  belong  (as  the  case  requires),  which  is  in  want  of  men  to  make  up  its  com- 
plement ;  and  in  default  of  any  such  ship,  shall  provide  them  with  a  passage  home  as 
soon  as  possible  in  some  ship  belonging  to  a  subject  of  Her  Mijesty  so  bound  as  afore- 
said, and  shall  indorse  on  the  agreement  of  any  ship  on  board  of  which  any  seaman  or 
apprentice  is  so  taken  or  sent  the  name  of  every  person  so  sent  on  board  thereof  with 
such  particulars  concerning  the  case  as  the  Board  of  Trade  requires,  and  shall  be  allowed 
for  the  subsistence  of  any  such  seaman  or  apprentice  such  sum  per  diem  as  the  Board 
of  Trade  from  time  to  time  appoints ;  and  Uie  amount  due  in  respect  of  such,  allowance 
shall  be  psud  out  of  any  monies  applicable  to  the  relief  of  distressed  British  seamen,  and 
gpnnted  by  Parliament  for  the  purpose,  on  the  production  of  the  bills  of  the  disbnne- 
ments,  with  the  proper  vouchers. 

212.  The  master  of  every  British  ship  so  bound  afi  aforesiud,  shall  receive  and  afford  a 
passage  and  subsistence  to  all  seamen  or  apprentices  whom  he  is  required  to  tske  on 
board  his  ship  under  the  provisions  hereinbefore  contained,  not  exceeding  one  for  twrj 
fifty  tons  burden,  and  shall,  during  the  passage,  provide  every  such  seaman  or  apprentice 
with  a  proper  berth  or  sleeping  place  effectually  protected  against  sea  and  weatlier ;  sod 
on  the  production  of  a  certificate  signed  by  any  governor,  consular  officer,  or  merdiants 
by  whose  directions  any  such  seaman  or  apprentice  was  received  on  board,  specifying  the 
number  and  names  of  such  seamen  or  apprentices,  and  the  time  when  each  of  them  respee- 
tively  was  received  on  board,  and  on  a  declaration  made  by  such  person  before  a  justice, 
and  verified  by  the  Registrar-General  of  Seamen,  stating  the  number  of  days  during  which 
each  seaman  or  apprentice  received  subsistence  and  was  provided  for  as  aforesaid  m. 
board  his  ship,  and  stating  also  the  number  of  men  and  boys  forming  the  complement  <tf 
his  crew,  and  the  number  of  seamen  and  apprentices  employed  on  board  his  ship  duriog 
such  time,  and  every  variation  (if  any)  of  such  number,  such  person  shall  be  entitled 
to  be  paid  out  of  the  said  monies  applicable  to  the  relief  of  distressed  British  seamen 
in  respect  of  the  subsistence  and  passage  of  every  seaman  or  apprentice  so  conveyed, 
Bubsisted,  and  provided  for  by  him  exceeding  the  number  (if  any)  wanted  to  make  up 
the  complement  of  his  crew,  such  sum  per  diem  as  the  Board  of  Trade  from  time  to  time 
appoints ;  and  if  any  person  having  charge  of  any  such  ship  fails,  or  refuses  to  receive 
on  board  his  ship,  or  to  give  a  passage  home,  or  subsistence  to,  or  to  provide  for  any  sadi 
seaman  or  apprentice  as  aforesaid,  contrary  to  the  provisions  of  this  Act,  he  shall  incur  a 
penalty  not  exceeding  1002.  for  each  seaman  or  apprentice  with  respect  to  whom  he 
makes  such  default  or  refusal. 

213.  If  any  seaman  or  apprentice  belonging  to  any  British  ship  is  discharged  or  left 
behind  at  any  place  out  of  the  United  Kingdom,  without  full  compliance  on  the  part  of 
the  master  with  all  the  provisions  in  that  behalf  in  this  Act  contained,  and  beoomei 
distressed  and  is  relieved  under  the  provisions  of  this  Act,  or  if  any  subject  of  Her 
Mi^esty,  after  having  been  engaged  by  any  person  (whether  acting  as  principal  or  agent) 
to  serve  in  any  ship  belonging  to  any  foreign  power,  or  to  the  subject  of  any  foreign  power, 
becomes  distressed  and  is  relieved  as  aforesaid,  the  wages  (if  any)  due  to  such  aeaman  or 
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^prentioe,  and  all  ezpeiues  incarred  for  his  sabsiatencei  necessary  clothing,  conveyance  17  &  18  Vict. 
home,  and  burial,  in  case  he  should  die  abroad  before  reaching  home,  shall  be  a  charge  <^  ^0^* 
npon  the  ship,  whether  British  or  foreign,  to  which  he  so  belonged  as  aforesaid ;  and  the 
Soard  of  Trade  may  in  the  name  of  Her  Majesty  (besides  suing  for  any  penalties  which 
may  hare  been  incurred)  sue  for  and  recover  the  said  wages  and  expenses,  with  costs, 
either  from  the  master  of  such  ship  as  aforesaid,  or  from  the  person  who  is  owner  thereojf 
for  the  time  being,  or,  in  the  case  of  such  engagement  as  aforesaid  for  service  in  a  foreign 
■hip,  from  such  master  or  owner,  or  from  the  person  by  whom  such  engagement  was  so 
xaade  as  aforesaid ;  and  such  sums  shall  be  recoverable  either  in  the  same  manner  as  other 
debts  due  to  Her  Miyesty,  or  in  the  same  manner  and  by  the  same  form  and  process  in 
'which  wages  due  to  the  seaman  would  be  recoverable  by  him ;  and  in  any  proceedings  for 
that  purpose  production  of  the  account  (if  any)  to  be  furnished  as  hereinbefore  is  provided 
in.  8och  cases,  together  with  proof  of  payment  by  the  Board  of  Trade  or  by  the  paymaster- 
general  of  the  ohaiges  incurred  on  account  of  any  such  seaman,  apprentice,  or  other 
person,  shall  be  sufficient  evidence  that  he  was  relieved,  conveyed  home,  or  buried  (as 
the  case  may  be)  at  Her  Majesty's  expense. 

Vclxmieenng  into  the  Navy, 

214.  Any  seaman  may  leave  his  ship  for  the  purpose  of  forthwith  entering  into  the  SMmen  allowed 
naval  service  of  Her  Majesty,  and  such  leaving  hU  ship  shall  not  be  deemed  a  desertion  ^^^^  ^Jj^  xo 
therefrom,  and  shall  not  render  him  liable  to  any  punishment  or  forfeiture  whatever ;  enter  tba  navy. 
and  all  stipulations  introduced  into  any  agreement  whereby  any  seaman  is  declared 
to  incur  any  forfeiture  or  be  exposed  to  any  loss  in  case  he  enters  into  Her  Majesty's  naval 
service  shall  be  void,  and  every  master  or  owner  who  causes  any  such  stipulation  to  be  so 
introduced  shall  incur  a  penalty  not  exceeding  20^. 

21 5u  Whenever  any  seaman,  without  having  previously  committed  any  act  amounting  Clothaa  to  be 
to  and  treated  by  the  master  as  desertion,  leaves  his  ship  in  order  to  enter  into  the  naval  deUvaredatonett 
service  of  Her  Majesty  and  is  received  into  such  service,  the  master  shall  deliver  to  him  Wa«es  tobe 
his  clothes  and  effects  on  board  such  ship,  and  shall  pay  the  proportionate  amount  of  his  Qa^>^^^*^ron 
wages  down  to  the  time  of  such  entry,  subject  to  all  just  deductions  as  follows ;  (that  is  account  of  the 
to  say,)  the  master  of  the  said  ship  shall  pay  the  same  to  the  officer  authorised  to  receive  >Mnien. 
sueh  seamen  into  Her  Migesty's  service,  cither  in  money  or  by  bill  drawn  upon  the  owner 
and  payable  at  sight  to  the  order  of  the  accountant^eneral  of  the  navy ;  and  the  receipt 
of  such  officer  shall  be  a  discharge  for  the  money  or  bill  so  given ;  and  such  bill  shall  be 
exempt  from  stamp  duty :  and  if  such  wages  are  paid  in  money,  such  money  shall  be 
credited  in  the  muster  book  of  the  ship  to  the  account  of  the  said  seaman ;  and  if  such 
wages  are  paid  by  bill,  such  bill  shall  be  noted  in  the  said  muster  book  and  shall  be  sent 
to  the  sud  accountant-general,  who  shall  present  the  same  or  cause  the  same  to  be 
presented  for  payment,  and  shall  credit  the  produce  thereof  to  the  account  of  the  said 
seaman ;  and  such  money  or  produce  (as  the  case  may  be)  shall  not  be  paid  to  the  said 
seaman  until  the  time  at  which  he  would  have  been  entitled  to  receive  the  same  if  he 
had  remained  in  the  service  of  the  ship  which  he  had  so  quitted  as  aforesaid ;  and  if  any 
such  bill  is  not  duly  paid  when  presented,  the  siud  accountant-general  or  the  seaman  on 
whose  behalf  the  same  is  given  may  sue  thereon  or  may  recover  the  wages  due  by  all  or 
any  of  the  means  by  which  wages  due  to  merchant  seamen  are  recoverable ;  and  if  upon 
any  seaman  leaving  his  ship  in  the  manner  and  for  the  purpose  aforesaid,  the  master  fail 
to  deliver  his  clothes  and  effects,  or  to  pay  his  wages  as  herein-before  required,  he  shall, 
in  addition  to  his  liability  to  pay  and  deliver  the  same,  incur  a  penalty  not  exceeding 
20/.;  provided  that  no  officer  who  receives  any  such  bill  as  aforesaid  shall  be  subject  to 
any  liability  in  respect  thereof,  except  for  the  safe  custody  thereof  until  sent  to  the  said 
accountant-general  as  aforesaid. 

216.  If  upon  any  seaman  leaving  his  ship  for  the  purpose  of  entering  the  naval  service  Rapayment  to 
of  Her  Mijesty,  the  owner  or  master  of  such  ship  shows  to  the  satisfaction  of  the  JTwIndSor"*^* 
Admiralty  that  he  has  paid  or  properly  rendered  himself  liable  to  pay  an  advance  of  daiy  earned, 
wages  to  or  on  account  of  such  seaman,  and  that  such  seaman  has  not  at  the  time  of 

quitting  his  ship  duly  earned  such  advance  by  service  therein,  and,  in  the  case  of  such 
liability  as  aforesaid,  if  such  owner  or  master  actually  satisfies  the  same,  it  shall  be  lawful 
for  the  Admiralty  to  pay  to  such  owner  or  master  so  much  of  such  advance  as  has  not 
been  duly  earned,  and  to  deduct  the  sum  so  paid  from  the  wages  of  the  seaman  earned 
or  to  be  earned  in  the  naval  servioe  of  Her  Majesty. 

217.  If,  in  consequence  of  any  seaman  so  leaving  his  ship  without  the  consent  of  the  ^^^^J^^^^ 
master  or  owner  thereof,  it  becomes  necessary  for  the  safety  and  proper  navigation  of  the  {t^teaS^Tuie 
said  ship  to  engage  a  substitute  or  substitutes,  and  if  the  wages  or  other  remuneration  original  leanim, 
paid  to  such  substitute  or  substitutes  for  subsequent  service  exceed  the  wages  or  remunera-  ^^^  ®^«'  ™*y 
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tion  which  would  have  been  payable  to  the  said  Beaxnan  under  his  ag;reement  for  ''iimilar 
senrice,  the  maater  or  owner  of  the  said  ship  may  apply  to  the  registrar  of  the  HJ|^ 
Court  of  Admiralty  in  England  for  a  certificate  authorising  the  repayment  of  sndi 
excess ;  and  such  application  shall  be  in  such  form,  and  shall  be  accompanied  by  such 
documents,  and  by  such  statements,  whether  on  oath  or  otherwise,  as  the  judge  of  the 
said  court  from  time  to  time  directs. 

218.  The  said  registrar  shall,  upon  receiying  any  such  application  as  aforeaaid,  gire 
notice  thereof  in  writing,  and  of  the  sum  claimed,  to  the  secretary  to  the  Admiralty,  and 
shall  proceed  to  examine  the  said  applicaUon,  and  may  call  upon  the  B^istrar-Clenera]  of 
Seamen  to  produce  any  papers  in  his  possession  relating  thereto,  and  may  call  for  further 
evidence ;  and  if  the  whole  of  the  claim  appears  to  him  to  be  just,  he  shall  give  a 
certificate  accordingly ;  but  if  he  considers  that  such  claim  or  any  part  thereof  is  not 
just,  he  shall  give  notice  of  such  his  opinion  in  writing  under  his  hand  to  the  pemn 
making  the  said  applicaUon  or  his  attorney  or  agent ;  and  If  within  uxteen  days  fit>ra 
the  giving  of  such  notice  such  person  does  not  leave  or  cause  to  be  left  at  the  offioe  of 
the  registrar  of  the  said  court  a  written  notice  demanding  that  the  said  application  shall 
be  referred  to  the  judge  of  the  said  court,  then  the  said  registrar  shall  finally  decide 
thereon,  and  certify  accordingly ;  but  if  such  notice  is  left  as  aforesaid,  then  the  said 
application  shall  stand  referred  to  the  said  judge  in  his  chambers,  and  his  decision  thereon 
shall  be  final,  and  the  said  re^trar  shall  certify  the  same  accordingly ;  and  ihe  said 
registrar  and  judge  respectively  shall  in  every  proceeding  under  this  Act  have  full  power 
to  administer  oaths,  and  to  exercise  all  the  ordinary  powers  of  the  court,  as  in  any  other 
proceeding  within  its  jurisdiction ;  and  the  said  registrar  or  judge  (as  the  case  may  be) 
may,  if  he  thinks  fit,  allow  for  the  costs  of  any  proceeding  under  this  Act  any  sum  not 
exceeding  51.  for  each  seaman  so  quitting  his  ship  as  aforesaid ;  and  such  sum  shall  be 
added  to  the  sum  allowed,  and  shall  be  certified  by  the  said  registrar  accordingly. 

219.  Every  certificate  so  given  shall  be  sent  by  post  or  otherwise  to  the  person  making 
the  application,  his  attorney  or  agent,  and  a  copy  thereof  shall  be  sent  to  the  accountant- 
general  of  the  lUivy ;  and  such  accountant-general  shall,  upon  delivery  to  him  of  the 
said  original  certificate,  together  with  a  receipt  in  writing  purporting  to  be  a  receipt  torn 
the  master  or  owner  making  the  application,  pay  to  the  person  delivering  the  same  oat 
of  the  monies  applicable  to  the  naval  service  of  Her  Mi^esty,  and  granted  by  parliament 
for  the  purpose,  the  amount  mentioned  in  such  certificate;  and  such  certificate  and 
receipt  shall  absolutely  discharge  the  said  'accountant-general  and  Her  Majesty  firom  all 
liability  in  respect  of  the  monies  so  paid  or  of  the  said  application. 

220.  Every  person  who,  in  making  or  supporting  any  such  application  as  aforesaid  (o 
the  registrar  of  the  High  Court  of  Admiralty,  forges,  assists  in  forging,  or  procures  to  be 
forged,  or  fraudulently  alters,  assists  in  fnudulently  altering,  or  procures  to  be  firand- 
ulently  altered,  any  document,  and  every  person  who  in  making  or  supporting  any  sadi 
application  presents  or  makes  use  of  any  such  forged  or  altered  document,  or  who  in 
making  or  supporting  any  such  application  makes  or  gives,  or  assists  in  making  or  giving, 
or  procures  to  be  made  or  given,  any  false  evidence  or  representation,  knowing  the  same 
to  be  fiilse,  shall  be  deemed  guilty  of  a  misdemeanor. 

Provisions,  IlecdtJt,  and  Accommodation. 

Sarveyofpro-  221.  Any  three  or  more  of  the  crew  of  any  British  ship  may  complain  to  any  officer 

onwmoialnT***'  ^^  command  of  any  of  Her  Miyesty's  ships,  or  any  British  consular  officer,  or  any  shippiog 

made.  master,  or  any  chief  officer  of  customs,  that  the  provisions  or  water  for  the  use  of  tlie 

crew  are  at  any  time  of  bad  quality,  unfit  for  use,  or  deficient  in  quantity ;  and  sach 

officer  may  thereupon  examine  the  said  provisions  or  water,  or  cause  them  to  be  examined ; 

and  if  on  examination  such  provisions  or  water  are  found  to  be  of  bad  quality  and  onfit 

for  use,  or  to  be  deficient  in  quantity,  the  person  making  such  examination  shall  signify^ 

the  same  in  writing  to  the  master  of  the  ship ;  and  if  such  master  does  not  thereupon 

provide  other  proper  provisions  or  water  in  lieu  of  any  so  signified  to  be  of  a  bad 

quality  and  unfit  for  use,  or  does  not  procure  the  requisite  quantity  of  any  so  signified  to 

be  insufficient  in  quantity,  or  uses  any  provisions  or  water  which  have  been  so  signified 

as  aforesaid  to  be  of  a  bad  quality  and  unfit  for  use,  he  shall  in  every  such  case  incur  a 

penalty  not  exceeding  20^.;  and  upon  every  such  examination  as  aforesaid  the  officen 

making  or  directing  the'  same  shall  enter  a  statement  of  the  result  of  the  examination  in 

the  official  log,  and  shall  send  a  report  thereof  to  the  Board  of  Trade,  and  such  report, 

if  produced  out  of  the  custody  of  such  board  or  its  officers,  shall  be  received  in  evidence 

in  any  legal  proceeding. 

Forfeitare  for  222.  If  the  officer  to  whom  any  such  complaint  as  last  aforesaid  is  made  certifies  In 

pliant^"  ^™      ^^^^  statement  as  aforesaid  that  there  was  no  reasonable  ground  for  such  complaint,  eaeb 
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of  the  parties  bo  oompUdning  shall  be  liable  to  forfeit  to  the  owner  out  of  his  wages  a  sum  17  &  18  Yior. 
not  exceeding  one  week's  wages.  c  104. 

228.  In  the  following  cases;  (that  is  to  say,)  

(1.)  If  during  a  voyage  the  allowance  of  any  of  the  provisions  which  any  seaman  has  ^ortor°Sd^' 
by  his  agreement  stipulated  for  is  reduced  (except  in  accordance  with  any  regula-  prorlsioiiB. 
tions  for  reduction  by  way  of  punishment  contained  in  the  agreement,  and  also 
except  for  any  time  during  which  such  seaman  wilfully  and  without  sufELcient  cause 
refuses  or  neglects  to  perform  his  duty,  or  is  lawfully '  under  confinement  for 
misconduct,  either  on  board  or  on  shore) ; 
(2.)  If  it  is  shown  that  any  of  such  provisions  are  or  have  during  the  voyage  been  bad 
in  quality  and  unfit  for  use ; 
The  seaman  riiall  receive  by  way  of  compensation  for  such  reduction  or  bad  quality, 
according  to  the  time  of  its  continuance,  the  following  sums,  to  be  paid  to  him  in 
addition  to  and  to  be  recoverable  as  wages ;  (that  is  to  say,) 

(1.)  If  his  allowance  is  reduced  by  any  quantity  not  exceeding  one-third  of  the  quantity 

specified  in  the  agreement,  a  sum  not  exceeding  fourpence  a  day. 
(2.)  If  hii  allowance  is  reduced  by  more  than  one-third  of  such  quantity,  eightpence 

a  day; 
(3.)  In  respect  of  such  bad  quality  as  aforesaid,  a  sum  not  exceeding  one  shilling  a  day : 
But  if  it  is  shown  to  the  satisfaction  of  the  court  before  which  the  case  is  tried  that  any 
provisions  the  allowance  of  which  has  been  reduced  could  not  be  procured  or  supplied  in 
proper  quantities,  and  that  proper  and  equivalent  substitutes  were  supplied  in  lieu  thereof, 
the  court  shall  take  such  circumstances  into  consideration,  and  ^11  modify  or  refuse 
compensation  as  the  justice  of  the  case  may  require. 

224.  The  following  rules  shall  be  observed  with  respect  to  medicines,  medical  stores,  Medidnes,  lime, 
and  anU-scorbutics ;  (that  is  to  say,)  tlS^d      ' 

(1.)  The  Board  of  Trade  shall  from  time  to  time  issue  and  cause  to  be  published  a  vinegu-,  to  be 
scale  of  medicines  and  medical  stores  suitable  to  accidents  and  diseases  arising  on  S^Vonboa^ 
sea  voyages :  certain  ships. 

(2.)  The  owner  of  every  ship  navigating  between  the  United  Kingdom  and  any  place 
out  of  the  same  shall  provide  and  cause  to  be  constantly  kept  on  board  such  sliip  a 
supply  of  such  medicines  and  medical  stores  in  accordance  with  the  said  scale : 
(3.)  The  master  or  owner  of  every  foreign-going  ship  (except  those  bound  to  European 
ports  or  to  ports  in  the  Mediterranean  Sea,  and  also  except  such  ships  or  classes  of 
ships  bound  to  ports  on  the  eastern  coast  of  America  north  of  .the  thirty-fifth  degree 
of  north  latitude  and  to  any  islands  or  places  in  the  Atlantic  Ocean  north  of  the 
same  limit,  as  the  Board  of  Trade  may  from  time  to  time  exempt  from  this 
enactment,)  shall  also  provide  and  cause  to  be  kept  on  board  such  ship  a  sufficient 
quantity  of  lime  or  lemon  juice,  or  of  such  articles  as  the  Board  of  Trade  sanctions 
as  substitutes  for  lime  or  lemon  juice,  and  also  of  sugar  and  vinegar : 
(4.)  The  master  of  every  such  ship  as  last  aforesaid  shall  serve  out  the  lime  or  lemon 
juice  or  other  such  articles  as  aforesaid  and  sugar  and  vinegar  to  the  crew,  whenever 
they  have  consumed  salt  provisions  for  ten  days,  and  so  long  afterwards  as  such 
consumption  continues,  the  lime  or  lemon  juice  and  sugar  daily  at  the  rate  of  half 
an  ounce  each  per  day  and  the  vinegar  weekly  at  the  rate  of  half  a  pint  per  week,  to 
each  member  of  the  crew : 
And  if  in  any  such  ship  as  aforesaid  such  medicines,  medical  stores,  lime  or  lemon  juice  or 
other  arUdes,  sugar  and  vinegar,  as  are  herein-before  required,  are  not  provided  and 
kept  on  board  as  herein-before  required,  the  master  or  owner  shall  incur  a  penalty  not 
exceeding  201. ;  and  if  the  master  of  any  such  ship  as  aforesaid  n^lects  to  serve  out  the 
lime  or  lemon  juice  or  other  articles^  sugar  or  vinegar,  in  the  case  and  manner  herein- 
before directed,  he  shall  for  each  such  offence  incur  a  penalty  not  exceeding  51. ;  and  if 
any  master  is  convicted  in  either  of  the  last-mentioned  penalties,  and  it  appears  that  the 
offence  is  owing  to  the  act  or  default  of  the  owner,  such  master  may  recover  the  amount 
of  such  penalty  and  the  costs  incurred  by  him  from  the  owner. 

225.  Eveiy  master  shall  keep  on  board  proper  weights  and  measures  for  the  purpose  Maitors  to  ke^p 
of  determining  the  quantities  of  the  several  provisions  and  articles  served  out,  and  shall  meluum  on 
allow  the  same  to  be  used  at  the  time  of  serving  out  such  provisions  and  articles  in  the  board, 
presence  of  a  witness  whenever  any  dispute  arises  about  such  quantities,  and  in  default 

shall  for  every  offence  incur  a  penalty  not  exceeding  10/. 

226.  Any  local  marine  board  may,  upon  being  required  by  the  Board  of  Trade  so  to  Board  of  Trade 
do,  appoint  and  remove  a  medical  inspector  of  ships  for  the  port,  and  may  fix  his  may'appoint^^ 
remuneration,  such  remuneration  to  be  subject  to  the  control  of  the  Board  of  Trade ;  inspectors  of 
and  at  ports  where  there  are  no  local  marine  boards,  the  Board  of  Trade  may  appoint  ™«aicinw,  who 
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17  &  18  TiOT.  and  remove  Buch  iiiBpeciors,  and  fix  their  remuneration;  and  it  shall  be  the  datjof 
e.  104.        such  inspectors  to  inspect  the  medicines,  medical  stores,  lime  or  lemon  juice,  or  other 

articles,  sugar  and  vinegar,  required  to  be  kept  on  board  any  such  ships  as  aforesaid ; 

are  to  Me  that  and  such  inspection,  if  made  at  places  where  there  are  local  marine  boards,  shall  be  made 
perly  proyided  ^°^^'  ^^^^  direction,  and  also  in  any  special  cases  under  the  direction  of  the  Board  of 
Trade,  and  if  made  at  places  where  there  are  no  local  marine  boards,  shall  be  made 
under  the  direction  of  the  Board  of  Trade ;  and  such  medical  inspectors  shall  for  the 
purposes  of  such  inspection  have  the  same  powers  as  the  inspectors  appointed  by  the 
Board  of  Trade  under  the  first  part  of  this  Act ;  but  every  such  inspector,  if  required  bj 
timely  notice  in  writing  from  the  master,  owner,  or  consignee,  shall  make  his  inspection 
three  days  at  least  before  the  ship  proceeds  to  sea,  and  if  the  result  of  the  inspection 
is  satisfiictory  shall  not  again  mske  inspection  before  the  commencement  of  the  royige. 
unless  he  has  reason  to  suspect  that  some  of  the  articles  inspected  have  been  subsequently 
removed,  injured,  or  destroyed;  and  whenever  any  such  medical  inspector  is  of  opinioii 
that  in  any  ship  hereby  required  to  carry  such  articles  as  aforesaid  the  same  or  any  of 
them  are  deficient  in  quantity  or  quality,  or  are  placed  in  improper  vessels,  he  shsll 
signify  the  same  in  writing  to  the  chief  officer  of  customs  of  the  port  where  such  ship  is 
lying,  and  also  to  the  master,  owner,  or  consignee  thereof,  and  thereupon  the  master  of 
such  ship,  before  proceeding  to  sea,  shall  produce  to  such  chief  officer  of  eostoms,  a 
certificate  under  the  hand  of  such  medical  inspector  or  of  some  other  medical  inspector, 
to  the  effect  that  such  deficiency  has  been  supplied  or  remedied,  or  that  such  improper 
vessels  have  been  replaced  by  proper  vessels,  as  the  case  may  require  ;  and  sach  ^ef 
officer  of  customs  shall  not  grant  a  clearance  for  such  ship  without  the  production  of 
such  certificate,  and  if  such  ship  attempts  to  go  to  sea  without  a  clearance,  may  detain 
her  until  such  certificate  is  produced ;  and  if  such  ship  proceeds  to  sea,  without  the 
production  of  such  certificate,  the  owner,  master,  or  consignee  thereof  shall  incur  a 
penalty  not  exceeding  20Z. 
mluiDgiMd  drags  ^^^'  ^^^  person  who  sells  or  supplies  any  medicines,  medical  stores,  lime  or  lemon 
for  shipo.  juice,  of  bad  quality,  for  the  use  of  any  ship,  shall  for  each  such  offence  incur  a  penalty 

not  exceeding  202. 

ExMOMof  228.  The  following  rules  shall  be  observed  with  respect  to  expenses  attendant  on 

modleal  attend-     .»  j  j     *i.    /xv  a  i    ^  \ 

uioe  and  nib-       iHness  and  death ;  (that  is  to  say,) 

sUteoM  in  ease        (1.)  If  the  master  or  any  seaman  or  apprentice  receives  any  hurt  or  injoiy  in  the 

bniiaHn'oiM  of  Borvice  of  the  ship  to  which  he  belongs,  the  expense  of  providing  the  neoessair 

d«ath,  bow  to  be  surgical  and  medical  advice,  with  attendance  and  medicines,  and  of  his  subeistenoe 

doftuyed.  u^m  \^q  {g  cured,  or  dies,  or  is  brought  back  to  some  port  in  the  United  Kingdom, 

if  shipped  in  the  United  Kingdom,  or  if  shipped  in  some  British  possesaion  to 

some  port  in  such  possession,  and  of  his  conveyance  to  such  port,  and  the  expense  (if 

any)  of  his  burial,  shall  be  defrayed  by  the  owner  of  such  ship  without  any  deduction 

on  that  account  from  the  wages  of  such  master,  seaman,  or  apprentice : 

(2.)  If  the  master  or  any  seaman  or  apprentice  is  on  account  of  any  illness  temporarily 

removed  from  his  ship  for  the  purpose  of  preventing  infection,  or  otherwise  for  the 

convenience  of  the  ship,  and  subsequently  retuma  to  his  duty,  the  expense  of  sodi 

removal  and  of  providing  the  necessary  advice  with  attendance  and  medicines  and 

of  his  subsistence  whilst  away  from  the  ship,  shall  be  defrayed  in  like  manner: 

(3.)  The  expense  of  all  medicines  and  surgical  or  medical  advice  and  attendance  given 

to  any  master,  seaman,  or  apprentice  whilst  on  board  his  ship  shall  be  dcfinyed  m 

like  manner : 

(4.)  In  all  other  cases  any  reasonable  expenses  duly  incurred  by  the  owner  for  saj 

seaman  in  respect  of  illness,  and  also  any  reasonable  expenses  duly  incurred  by 

the  owner  in  respect  of  the  burial  of  any  seaman  or  apprentice  who  dies  whil^ 

on  service,  shall,  if  duly  proved,  be  deducted  from  the  wages  of  such  seaman  or 

apprentice. 

Ezpenaea,  ifpald     229.  If  any  such  expenses  in  respect  of  the  illness,  injury,  or  hurt  of  any  seaman,  or 

reoa?et«bl*fro     apprentice,  as  are  to  be  borne  by  the  owner,  are  paid  by  any  consular  officer  or  other 

owner.  person  on  behalf  of  Her  Majesty,  or  if  any  other  expenses  in  respect  of  the  illnes, 

injury,  or  hurt  of  any  seaman  or  apprentice  whose  wages  are  not  accounted  for  to  sach 

officer  under  the  proviuons  herein-before  contained  in  that  behalf  are  so  paid,  snch 

expenses  shall  be  repaid  to  such  officer  or  other  person  by  the  master  of  the  ship,  and  if 

not  so  repaid,  the  amount  thereof,  with  costs,  shall  be  a  charge  upon  the  ship,  and  be 

recoverable  from  the  said  master  or  from  the  owner  of  the  ship  for  the  time  being  u 

a  debt  due  to  Her  Migesty,  and  shall  be  recoverable  either  by  ordinary  process  of  lav  or 

in  the  manner  in  which  seamen  are  hereby  enabled  to  recover  wages;  and  in  any 

proceeding  for  the  recovery  thereof  the  production  of  a  certificate  of  the  facts,  signed 
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by  such  officer  or  other  person,  together  with  such  vouchers  (if  any)  as  the  case  requires,  17  &  18  Viot. 
fihall  be  sufficient  proof  that  the  said  expenses  were  duly  paid  by  such  consular  officer  or        c.  104. 
other  person  as  aforesaid.  

230.  Every  foreign-going  ship  having  one  hundred  persons  or  upwards  on  board  shall  Certain  ships  to 
carry  on  board  as  part  of  her  complement  some  person  duly  authorised  by  law  to  ^*^^y  medical 
practifie  as  physician,  surgeon,  or  apothecary ;  and  in  default  the  owner  shall  for  every  P<^^^^^<*°^>^* 
voyage  of  any  such  ship  made  without  such  medical  practitioner  incur  a  penalty  not 
exceeding  100^. :  Provided  that  nothing  herein  contained  shall  in  anywise  affect  any 
proTiaion  contained  in  the  "Passengers  Act,  1852,"  concerning  the  carriage  of  medical 
practitioners  by  the  class  of  ships  therein  named  passenger  ships,  nor  shall  any  such 
paaaenger  ship,  if  not  thereby  required  to  cany  a  medical  practitioner,  be  hereby 

required  to  do  so. 

231.  The  following  rules  shall  be  observed  with  respect  to  accommodation  on  board;  puce  uppro- 

(ill»t  is  to  say,)  P»"'»»»^d  to  aenmen 

(1.)  Every  pUce  in  any  ship  occupied  by  seamen  or  apprentices,  and  appropriated  to  ^^tuo^forvi^  ^ 
their  use,  shall  have  for  every  such  seaman  or  apprentice,  if  they  sleep  in  hammocks,  man, 
a  space  of  not  less  than  nine  superficial  feet,  and  if  they  do  not  sleep  in  hammocks, 
a  space  of  not  less  than  twelve  superficial  feet,  measured  on  the  deck  or  floor  of 
such  place : 
(2.)  Every  such  place  shall  either  be  six  feet  in  height  from  deck  to  deck,  or  shall  ami  to  be  pro- 
have  for  every  seaman  and  apprentice,  if  they  sleep  in  hammocks,  a  space  of  not  Jnd  kep?  d«wtr  ** 
less  than  fifty-four  cubic  feet,  and  if  they  do  not  sleep  in  hammocks,  a  space  of  not 
less  than  seventy-two  cubic  feet : 
(3.)  Eveiy  such  >laoe  shall  be  kept  free  from  stores  or  goods  of  any  kind,  not  being 

the  personal  property  of  the  crew  in  use  during  the  voyage : 
(4.)  Every  such  place  shall  be  properly  caulked,  and  in  all  other  respects  securely  and 
properly  constructed  and  well  ventUated : 
And  if  any  such  place  in  any  ship  is  not  in  the  whole  sufficiently  large  to  give  such 
space  for  each  seaman  and  apprentice  as  herein-before  required,  or  is  not  properly  caulked 
and  in  all  other  respects  securely  and  properly  constructed  and  well  ventilated,  the 
owner  shall  for  eveiy  such  fiulure  to  comply  with  the  provisions  of  this  section  incur  a 
penalty  not  exceeding  201. ;  and  if  any  such  space  as  aforesaid  is  not  kept  free  from  goods 
and  stores  as  aforesaid,  the  master  shall  for  every  such  failure  to  comply  with  the  pro- 
visions of  this  section,  incur  a  penalty  not  exoeeding  10^ 

Power  qf  making  OomplaitU, 

232.  If  any  seaman  or  apprentice  whilst  on  board  any  ship  states  to  the  master  that  Seamen  to  be 
he  desires  to  make  complaint  to  a  justice  of  the  peace,  or  consular  officer,  or  naval  officer  J^'f^to*,^ke 
in  command  of  any  of  Her  Miyesty's  ships,  against  the  master  or  any  of  the  crew,  the  complaint  to  a 
said  master  shall,  if  the  ship  is  then  at  a  place  where  there  is  a  justice  or  any  such  officer  Justice. 

as  aforesaid,  so  soon  as  the  service  of  the  ship  will  permit,  and  if  the  ship  is  not  then  at 
snch  a  place,  so  soon  after  her  first  arrival  at  such  a  place  as  the  service  of  the  ship  will 
permit,  allow  snch  seaman  or  apprentice  to  go  ashore,  or  send  him  ashore  in  proper  cus- 
tody, so  that  he  may  be  enabled  to  make  sudh  complaint,  and  shall,  in  de&ult,  incur  a 
penalty  not  exceeding  10/. 

ProiecHon  of  Seamen  Jrom  Imposition. 

233.  No  wages  due  or  accruing  to  any  seaman  or  apprentice  shall  be  subject  to  attach-  Bale  of  and 
ment  or  arrestment  from  any  court;  and  every  payment  of  wages  to  a  seaman  or  <^^E^y^ 
apprentice  shall  be  valid  in  law,  notwithstanding  any  previous  sale  or  assignment  of  such  hl^^Jid. 
wages,  or  of  any  attachment,  incumbrance,  or  arrestment  thereon ;  and  no  assignment  or 

sale  of  such  wages  or  of  salvage  made  prior  to  the  accruing  thereof  shall  bind  the  party 
making  the  came ;  and  no  power  of  attorney  or  authority  for  the  receipt  of  any  such 
wages  or  salvage  shall  be  irrevocable. 

234.  No  debt  exoeeding  in  amount  five  shillings,  incurred  by  any  seaman  after  he  has  No  debt  exeeed- 
engaged  to  serve,  shall  be  recoverable  until  the  service  agreed  for  is  concluded.  ^^^^  ^'ii^^d *r' 

235.  If  any  person  demands  or  receives  from  any  seaman  or  apprentice  to  the  sea  Toyage. 
service  payment  in  respect  of  Ms  board  or  lodging  in  the  house  of  such  person  for  a  Fraairy  for 
longer  period  than  such  seaman  or  apprentice  has  actually  resided  or  boarded  therein,  he  ?J?7^'^'u  **"  ^^ 
shall  incur  a  penalty  not  exceeding  10/.  ke^^ers.  ^^^*^ 

236.  If  any  person  receives  or  takes  into  his  possession  or  under  his  control  any  Penalty  for  de- 
monies,  documents,  or  effects  of  any  seaman  or  apprentice  to  the  sea  service,  and  docs  '"^""'(f  ^eauieu'a 
not  return  the  same  or  pay  the  value  thereof,  when  required  by  such  seaman  or  appren-  ^^^^' 

tice,  subject  to  such  deduction  as  may  be  justly  due  to  him  from  such  seaman  or  appren- 

u  u 
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lice  in  respect  of  board  or  lodging  or  otherwise,  or  absconds  therewith,  he  shall  incur  a 
penalty  not  exceeding  lOl.,  and  any  two  justices  may,  besides  inflicting  such  penalty,  by 
fiummary  order  direct  the  amount  or  value  of  such  monieSf  documents,  or  efTectg,  subject 
to  such  deduction  as  aforesaid,  to  be  forthwith  paid  to  such  seaman  or  apprentice. 

237.  Every  person  who,  not  being  in  Her  Majesty^s  service,  and  not  being  duly 
authorised  by  law  for  the  purpose,  goes  on  board  any  ship  about  to  arrive  at  the  place  of 
her  destination,  before  her  actual  arrival  in  dock  or  at  the  place  of  her  discharge,  without 
the  permission  of  the  master,  shall  for  every  such  oifeiice  incur  a  penalty  not  ezceediog 
20/. ;  and  the  master  or  person  in  charge  of  such  ship  may  take  any  such  person  so  going 
on  board  as  aforesaid  into  custody,  and  deliver  him  up  forthwith  to  any  constable  or 
peace  officer,  to  be  by  him  taken  before  a  justice  or  justices,  or  the  sheriff  of  the  ooontj 
in  Scotland,  and  to  be  dealt  with  according  to  the  provisions  of  this  Act. 

238.  If.  within  twenty-four  hours  after  the  arrival  of  any  ship  at  any  port  in  the 
United  Kingdom,  any  person  then  being  on  board  such  ship  solicits  any  seaman  to 
become  a  lodger  at  the  house  of  any  person  letting  lodgings  for  hire,  or  takes  out  of  Enek 
ship  any  effects  of  any  seaman,  except  under  his  personal  direction  and  with  the  pemuflp 
sion  of  the  master,  he  shall  for  every  such  offence  incur  a  penalty  not  exoeeding  SI. 


Discipline. 

MlMODdnet  239.  Any  master  of  or  any  seaman  or  apprentice  belonging  to  any  British  ship  who  by 

endaninsring  ship  ^i\fja\  breach  of  duty,  or  by  neglect  of  duty,  or  by  reason  of  drunkenness,  docs  any  set 


miedemeanor. 
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tending  to  the  immediate  loss,  destrucUon,  or  serious  damage  of  such  ship,  or  tending 
immediately  to  endanger  the  life  or  limb  of  any  person  belonging  to  or  on  board  of  such 
ship,  or  who  by  wilful  breach  of  duty,  or  by  neglect  of  duty,  or  by  reaJion  of  drunkenness, 
refuses  or  omits  to  do  any  lawful  act  proper  and  requisite  to  be  done  by  him  for  pie- 
serving  such  ship  from  immediate  loss,  destruction,  or  serious  damage,  or  for  preerring 
any  person  belonging  to  or  on  board  of  such  ship  from  immediate  danger  to  life  or  limb, 
shall  for  every  such  offence  be  deemed  guilty  of  a  misdemeanor. 

240.  Any  court  having  admiralty  jurisdiction  in  any  of  Her  Miyesty's  dominions  may, 
upon  application  by  the  owner  of  any  ship  being  within  the  jurisdiction  of  snch  coort,  or 
by  the  part  owner  or  consignee,  or  by  the  agent  of  the  owner,  or  by  any  certificated  mate, 
or  by  one-third  or  more  of  the  crew  of  such  ship,  and  upon  proof  on  oath  to  the  satis&c- 
tion  of  such  court  that  the  removal  of  the  master  of  such  ship  is  necessary,  remoTe  Mm 
accordingly  ;  and  may  also,  with  the  consent  of  the  owner  or  his  agent,  or  the  consignee 
of  the  ship,  or  if  there  is  no  owner  or  agent  of  the  owner  or  consignee  of  the  ship  within 
the  jurisdiction  of  the  court,  then  without  such  consent,  appoint  a  new  master  in  his 
stead ;  and  may  also  make  such  order,  and  may  require  such  security  in  respect  of  costs 
in  the  matter,  as  it  thinks  fit. 

241.  If  the  Board  of  Trade  or  any  local  marine  board  has  reason  to  believe  thatiny 
master  or  mate  is  from  incompetency  or  misconduct  unfit  to  dischaige  his  dntles,  the 

Ten^and  mis-^^  Board  of  Trade  may  either  institute  an  investigation  or  may  direct  the  local  marine  board 
conduct.  at  or  nearest  to  the  place  at  which  it  may  be  convenient  for  the  parties  and  witnesses  to 

attend  to  institute  the  same,  and  thereupon  such  persons  as  the  Board  of  Trade  may 
appoint  for  the  purpose,  or,  as  the  case  may  be,  the  local  marine  board,  shall,  with  the 
assistance  of  a  local  stipendiary  magistrate  (if  any),  and,  if  there  is  no  such  magistiate, 
of  a  competent  legal  assistant  to  be  appointed  by  the  Board  of  Trade,  conduct  the 
investigation,  and  may  summon  the  master  or  mate  to  appear,  and  shall  give  him 
full  opportunity  of  making  a  defence  either  in  person  or  otherwise,  and  shall  for  the 
purpose  of  such  investigation  have  all  the  powers  given  by  the  First  Part  of  this  Act 
to  inspectors  appointed  by  the  Board  of  Trade,  and  may  make  such  order  with  respect 
to  the  costs  of  such  investigation  as  they  may  deem  just ;  and  shall  on  the  condoaion 
of  the  investigation  make  a  report  upon  the  case  to  the  Board  of  Trade ;  and  in  esses 
where  there  is  no  local  marine  board  before  which  the  parties  and  witnesses  can  con- 
veniently attend,  or  where  such  local  marine  board  is  unwilling  to  institute  the  mvesti- 
gation,  the  Board  of  Trade  may  direct  the  same  to  be  instituted  before  two  justices  or 
a  stipendiary  magistrate ;  and  thereupon  such  investigation  shall  be  conducted,  and 
the  results  thereof  reported,  in  the  same  manner  and  with  the  same  powers  in  and 
with  which  formal  investigations  into  wrecks  and  casualties  are  directed  to  be  con- 
ducted, and  the  results  thereof  reported,  imder  the  provisions  contained  in  the  Eighth 
Part  of  this  Act,  save  only  that,  if  the  Board  of  Trade  so  directa,  the  person  brining 
the  charge  of  incompetency  or  misconduct  to  the  notice  of  the  Board  of  Trade  shall 
be  deemed  to  be  the  party  having  the  conduct  of  the  case. 
Board  of  Trade  242.  The  Board  of  Trade  may  suspend  or  cancel  the  certificate  (whether  of  oompe- 
luay  cancel  or      tency  or  service)  of  any  master  or  mate  in  the  following  cases ;  (that  is  to  say.)    - 
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(1.)  If  upon  any  investigation  made  in  pursuance  of  the  last  preceding  section,  he  is  17  &  18  Yiox. 
reported  to  be  incompetent,  or  to  have  been  gpiilty  of  any  gross  act  of  miscon-        c.  104. 

dnct,  drunkenness,  or  tyrsnny : 

(2.)  If  upon  any  investigation  conducted  under  the   provisions  contained  in  the  Busnend  certifi. 
Eighth  Part  of  this  Act,  or  upon  any  investigation  made  by  a  Naval  Court  con-  oatoilnoeruiu 
stituted  as  herein-after  mentioned,  it  is  reported  that  the  loss  or  abandonment  of 
or  serious  damage  to  any  ship  or  loss  of  life  has  been  caused  by  his  wrongful  act 
or  de&ult : 
(3.)  If  he  is  superseded  by  the  order  of  any  Admiralty  Court  or  of  any  Naval  Court 

consUtuted  as  herein-after  mentioned : 
(4.)  If  he  is  shown  to  have  been  convicted  of  any  offence : 

(5.)  If  upon  any  investigation  made  by  any  court  or  tribunal  authorised  or  hereafter 

to  be  authorised  by  the  legislative  authority  in  any  British  possession  to  make 

inquiry  into  charges  of  incompetency  or  misconduct  on  the  part  of  masters  or 

mates  of  ships,  or  as  to  shipwrecks  or  other  casualties  affecting  ships,  a  report  is 

made  by  such  court  or  tribunal  to  the  effect  that  he  has  been  guilty  of  any  gross 

act  of  misconduct,  drunkenness,  or  tyranny,  or  that  the  loss  or  abandonment  of 

or  serious  damage  to  any  ship  or  loss  of  life  has  been  caused  by  his  wrongful  act 

or  de&ult,  and  such  report  is  confirmed  by  the  governor  or  person  administering 

the  government  of  such  possession  : 

And  every  master  or  mate  whose  certificate  is  cancelled  or  suspended  shall  deliver  it  to 

the  Board  of  Trade  or  as  it  directs,  and  in  de&ult  shall  for  each  off(9nce  incur  a  penalty 

not  exceeding  50/. ;  and  the  Board  of  Trade  may  at  any  subsequent  time  grant  to  any 

person  whose  certificate  has  been  cancelled  a  new  certificate  of  the  same  or  of  any  lower 

grade. 

243.  Whenever  any  seaman  who  has  been  lawfully  engaged  or  any  apprentice  to  the  OffenoM  of  Ma- 
sea  service  commits  any  of  the  following  offences  he  shall  be  liable  to  be  punished  sum-  ^^^^^  their^" 
manly  as  follows :  (that  lb  to  say,)  puQiahmenta. 

(1.)  For  desertion  he  shall  be  liable  to  imprisonmant  for  any  period  not  exceeding  Desertion : 
twelve  weeks,  with  or  without  hard  labour,  and  also  to  forfeit  all  or  any  part  of  the 
clothes  and  efi^ects  he  leaves  on  board,  and  all  or  any  part  of  the  wages  or  emoluments 
which  he  has  then  earned,  and  also,  if  such  desertion  takes  place  abroad,  at  the  dis- 
cretion of  the  court,  to  forfeit  all  or  any  part  of  the  wages  or  emoluments  he  may 
earn  in  any  other  ship  in  which  he  may  be  employed  unUl  his  next  return  to  the 
United  Kingdom,  and  to  satisfy  any  excess  of  wages  paid  by  the  master  or  owner  of 
the  ship  from  which  he  deserts  to  any  substitute  engaged  in  his  place  at  a  higher 
rate  of  wages  than  the  rate  stipulated  to  be  paid  to  him : 
(2.)  For  n^lccting  or  refusing,  without  reasonable  cause,  to  join  Ms  ship,  or  to  Negieeting  or 
proceed  to  sea  in  his  ship,  or  for  absence  without  leave  at  any  time  within  twenty-  JJ^Jlf  p,5^^®^' 
four  hours  of  the  ship's  sailing  from  any  port  either  at  the  commencement  or  during  gea,  nbseDoe 
the  progress  of  any  voyage,  or  for  absence  at  any  time  ?rithout  leave  and  without  T*****°  '^^^  w" 
sufficient  reason  from  lus  ship  or  from  his  duty  not  amounting  to  desertion  or  not  gluing,  Rnd 
treated  as  such  by  the  master,  he  shall  be  liable  to  imprisonment  for  any  period  not  AbMpnoe  without 
exceeding  ten  weeks,  with  or  without  hard  labour,  and  also,  at  the  discretion  of  the  ^^^^  * 
court,  to  forfeit  out  of  lus  wages  a  sum  not  exceeding  the  amount  of  two  days'  pay, 
and  in  addition  for  every  twenty-four  hours  of  absence  either  a  sum  not  exceeding 
six  days'  pay,  or  any  expenses  which  have  been  properly  incurred  in  hiring  a  sub- 
stitute. 
(8.)  For  quitting  the  ship  without  leave  after  her  arrival  at  her  port  of  delivery  and  Quitting  wiihoot 
before  she  is  placed  in  security,  he  shall  be  liable  to  forfeit  out  of  his  wsges  a  sum  i^i!^,^dr 
not  exceeding  one  month's  pay  : 
(4.)  For  wilful  disobedience  to  any  lawful  command  he  shall  be  liable  to  imprisonment  ^^^^ . 
lor  any  period  not  exceeding  four  weeks,  with  or  without  hard  labour,  and  also,  at 
the  discretion  of  the  court,  to  forfeit  out  of  his  ?rages  a  sum  not  exceeding  two  days' 
pay: 
(5.)  For  continued  wilful  disobedience  to  lawful  commands,  or  continued  wilful  neglect  9.®'^!J^*^ 
of  duty,  he  shall  be  liable  to  imprisonment  for  any  period  not  exceeding  twelve    "^      *"*^ ' 
weeks,  with  or  without  hard  labour,  and  also,  at  the  discretion  of  the  court,  to  forfeit 
for  every  twenty-four  hours'  continuance  of  such  disobedience  or  neglect  either  a  sum 
not  exceeding  six  days'  pay,  or  any  expenses  which  have  been  properly  incurred  in 
hiring  a  substitute : 
(6.)  For  assaulting  any  master  or  mate  he  shall  be  liable  to  imprisonment  for  any  ARmait  oo 

period  not  exceeding  twelve  weeks,  with  or  without  hard  labour :  officers : 

(7.)  For  combining  with  any  other  or  others  of  the  crew  to  disobey  lawful  commands,  Gombiutog  to 
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or  to  neglect  duty,  or  to  impede  the  navigation  of  the  ship  or  the  progress  of  the 
voyage,  he  shall  be  liable  to  imprisonment  for  any  period  not  exceeding  twelve 
weeks,  with  or  without  hard  labour : 

(8.)  For  wilfully  damaging  the  ship,  or  embezzling  or  wilfully  damaging  any  of  her 
stores  or  cargo,  he  bhall  be  liable  to  forfeit  out  of  his  wages  a  sum  eqoal  in  amoant 
to  the  loss  thereby  sustained,  and  also,  at  the  discretion  of  the  court,  to  imprison- 
ment for  any  period  not  exceeding  twelve  weeks,  with  or  without  hard  labour: 

(9.)  For  any  act  of  smuggling  of  which  he  is  convicted,  and  whereby  leas  or  damage 
is  occtbSioned  to  the  master  or  owner,  he  shall  be  liable  to  pay  to  such  master  or  owner 
such  a  sum  as  is  sufficient  to  reimburse  the  master  or  owner  for  such  loss  or 
damage ;  and  the  whole  or  a  proportionate  part  of  his  wages  may  be  retuned  in 
satisfaction  or  on  account  of  such  liability,  without  prejudice  to  any  further  remedj. 

244.  (Jpon  the  commission  of  any  of  the  offences  enumerated  in  the  last  preceding 
section  an  entry  thereof  shall  be  made  in  the  official  log  book,  and  shall  be  signed  by  the 
master  and  also  by  the  mate  or  one  of  the  crew ;  and  the  offender,  if  still  in  the  ship, 
shall  before  the  next  subsequent  arrival  of  the  ship  at  any  port,  or  if  she  is  at  the  time  in 
port,  before  her  departure  therefrom,  either  be  furnished  with  a  copy  of  such  entry  or 
have  the  same  read  over  distinctly  and  audibly  to  him,  and  may  thereupon  make  each 
reply  thereto  as  he  thinks  fit ;  and  a  statement  that  a  copy  of  the  said  entjry  has  been  m 
furnished,  or  that  the  same  has  been  so  read  over  as  aforesaid,  and  the  reply  (if  any) 
made  by  the  offender,  shall  likewise  be  entered  and  signed  in  manner  aforesaid ;  and  in 
any  subsequent  legal  proceeding  the  entries  herein-before  required  shall,  if  practicable,  be 
produced  or  proved,  and  in  default  of  such  production  or  proof  the  court  hearing  the  cue 
may,  at  its  discretion,  refuse  to  receive  evidence  of  the  offence. 

245.  Every  seafiu-ing  person  whom  the  master  of  any  ship  is,  under  the  authority  of 
this  Act  or  of  any  other  Act  of  Parliament,  compelled  to  take  on  board  and  convey, 
and  every  person  who  goes  to  sea  in  any  ship  without  the  consent  of  the  master  or  owner 
or  other  person  entitled  to  give  such  consent,  shall,  so  long  as  he  remains  in  such  ship 
be  subject  to  the  same  laws  and  regulations  for  preserving  discipline,  and  to  the  same 
penalties  and  punishments  for  offences  constituting  or  tending  to  a  breach  of  discipline, 
to  which  he  would  be  subject  if  he  were  a  member  of  the  crew  and  had  signed  the 
agreement. 

246.  Whenever,  either  at  the  commencement  or  during  the  progress  of  any  voyage,  any 
seaman  or  apprentice  neglects  or  refuses  to  join,  or  deserts  from  or  refuses  to  proceed  to 
sea  in,  any  ship  in  which  he  is  duly  engaged  to  serve,  or  is  found  otherwise  absenting 
himself  therefrom  without  leave,  the  master  or  any  mate,  or  the  owner,  ship's  husband,  or 
consignee,  may,  in  any  place  in  Her  Majesty's  dominions  with  or  without  the  assistanoe 
of  the  local  police  officers  or  constables,  who  are  hereby  directed  to  give  the  same,  if 
required,  and  also  at  any  place  out  of  Her  Majesty's  dominions,  if  and  so  far  as  the  bws 
in  force  at  such  place  will  permit,  apprehend  him  without  first  procuring  a  warrant;  and 
may  thereupon  in  any  case,  and  shall  in  case  he  so  requires  and  it  is  practicable,  convey 
him  before  some  court  capable  of  taking  cognizance  of  the  matter,  to  be  dealt  with 
according  to  law ;  and  may  for  the  purpose  of  conveying  him  before  such  court,  detain 
him  in  custody  for  a  period  not  exceeding  twenty-four  hours  or  such  shorter  time  as  my 
be  necessary,  or  may,  if  he  does  not  so  require,  or  if  there  is  no  such  court  at  or  near  the 
place,  at  once  convey  him  on  board  ;  and  if  any  such  apprehension  appears  to  the  conrt 
before  which  the  case  is  brought  to  have  been  made  on  improper  or  on  insufficient  gronndi^ 
the  master,  mate,  owner,  ship's  husband,  or  consignee  who  makes  the  same  or  cauises  the 
same  to  be  made  shall  incur  a  penalty  not  exceeding  twenty  pounds ;  but  such  penalty, 
if  inflicted,  shall  be  a  bar  to  any  action  for  false  imprisonment  in  respect  of  sacfa  appre- 
hension. 

247.  Whenever  any  seaman  or  apprentice  is  brought  before  any  court  on  the  ground  of 
his  having  neglected  or  refused  to  join  or  to  proceed  to  sea  in  any  ship  in  which  he  is 
engaged  to  serve,  or  of  having  deserted  or  otherwise  absented  himself  therefrom  without 
leave,  such  court  may,  if  the  master  or  the  owner  or  his  agent  so  requires,  instead  of 
committing  the  offender  to  prison,  cause  him  to  be  conveyed  on  board  for  the  purpose 
of  proceeding  on  the  voyage,  or  deliver  him  to  the  master  or  any  mate  of  the  ship,  or 
the  owner  or  his  agent,  to  be  by  them  so  conveyed,  and  may  in  such  ca«e  order  any  costs 
and  expenses  properly  incurred  by  or  on  behalf  of  the  master  or  owner  by  reason  of  the 
offence  to  be  paid  by  the  offender,  and,  if  necessary,  to  be  deducted  from  any  wages 
which  he  has  then  earned,  or  which  by  virtue  of  his  then  existing  engagement  he  may 
afterwards  earn. 

248.  If  any  seaman  or  apprentice  is  imprisoned  on  the  ground  of  his  having  neglected 
or  refused  to  join  or  to  proceed  to  sea  in  any  ship  in  which  he  is  engaged  to  sem,  or  of 
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haying  deieried  or  otherwise  abaented  himself  therefrom  without  leaye.  or  of  his  haying  17  &  18  Yiot. 
committed  any  other  breach  of  discipline,  and  if  during  such  imprisonment  and  before         a  104. 

his  engagement  is  at  an  end  his  senrices  are  required  on  board  his  ship,  any  justice  may,  

at  the  request  of  the  master  or  of  the  owner  or  his  agent,  cause  such  seaman  or  apprentice  desertion 
to  be  conveyed  on  board  his  said  ship  for  the  purpose  of  proceeding  on  the  voyage,  or  5'gJ.^^^„®,f,ny 
to  be  delivered  to  the  master  or  any  mate  of  the  ship  or  to  the  owner  or  his  agent,  to  be  im  gnu  on  bMrd 
by  them  so  conveyed,  notwithstanding  that  the  termination  of  the  period  for  which  he  bt-fore  tevmina- 
was  sentenced  to  imprisonment  has  not  arrived. 

249.  In  all  cases  of  desertion  from  any  ship  in  any  place  abroad  the  master  shall  EotrieA  or  certi- 
produce  the  entry  of  such  desertion  in  the  official  log  book  to  the  person  or  persons  Jj^ad'o'Ss'**^" 
hereby  required  to  indorse  on  the  agreement  a  certificate  of  such  desertion ;  and  such  cpimi,  M-nt 
penon  or  persons  shall  thereupon  make  and  certify  a  copy  of  such  entry  and  also  a  copy  J^'^'J*'  ""^ 
of  the  said  certificate  of  desertion ;  and  if  such  person  is  a  public  functionary  he  shall,  evident.  ° 
and  in  other  cases  the  said  master  shall  forthwith  transmit  such  copies  to  the  liegistrar- 
General  of  Seamen  in  England :  and  the  said  registrar  shall,  if  required,  cause  the  same 
to  be  produced  in  any  legal  proceeding ;  and  such  copies,  if  purporting  to  be  so  made 
and  certified  as  aforesaid,  and  certified  to  have  come  from  the  custody  of  the  said  regiAtrar, 
shall  in  any  legal  proceeding  relating  to  such  desertion  be  received  as  evidence  of  the 
entries  therein  appearing. 

260.  Whenever  a  question  arises  whether  the  wages  of  any  seaman  or  apprentice  are  FaoHiHes  for 
forfeited  for  desertion,  it  shall  be  sufficient  for  the  party  insisting  on  the  forfeiture  to  f,^J'JJfJj^' 
show  that  such  seaman  or  apprentice  was  duly  engaged  in  or  that  he  belonged  to  the  ship  oooeemB  f<>r- 
from  which  he  is  alleged  to  have  deserted,  and  that  he  quitted  such  ship  before  the  feitore  of  wages, 
eompletion  of  the  voyage  or  engagement,  or  if  such  voyage  was  to  terminate  in  the  United 

Kingdom  and  the  ship  has  not  returned,  that  he  is  absent  from  her,  and  that  an  entry  of 
the  desertion  has  been  duly  made  in  the  official  log  book ;  and  thereupon  the  desertion 
shall,  80  far  as  relates  to  any  forfeiture  of  wages  or  emoluments  under  the  provisions 
herein-before  contained,  be  deemed  to  be  proved,  unless  the  seaman  or  apprentice  can 
prodnoe  a  proper  certificate  of  discharge,  or  can  otherwise  show  to  the  satisfaction  of  the 
court  that  he  had  sufficient  reasons  for  leaving  his  ship. 

261.  Whenever  in  any  proceeding  relating  to  seamen's  wages  it  is  shown  that  any  Cotfs  of  pro- 
seaman  or  apprentice  has  in  the  course  of  the  voyage  been  convicted  of  any  ofl^ence  by  ^^^utmt^to^^ 
any  competent  tribunal  and  rightfully  punished  therefor  by  imprisonment  or  otherwise,  the  fz tern  of  82. 
the  court  hearing  the  case  may  direct  a  part  of  the  wages  due  to  such  seaman,  not  exceed-  ^  d<rduc<ed 
ing  8^.,  to  be  applied  in  reimbursing  any  costs  properly  incurred  by  the  master  in  "^"^ 
procuring  such  conviction  and  punishment. 

252.  Whenever  any  seaman  contracts  for  wages  by  the  voyage  or  by  the  run  or  by  the  Amount  of 
share,  and  not  by  the  month  or  other  stated  period  of  time,  the  amount  of  forfeiture  to  Jl'^iiVufued*" 
be  incurred  under  this  Act  shall  be  taken  to  be  an  amount  bearing  the  pame  proportion  wiien  afimifn 
to  the  whole  wages  or  share  as  a  calendar  month  or  other  the  period  herein-before  men-  connaotfor  the 
tioned  in  fixing  the  amount  of  such  forfeiture  (as  the  case  may  be)  bears  to  the  whole^^^*^ 

time  spent  in  the  voyage ;  and  if  the  whole  time  spent  in  the  voyage  does  not  exceed  the 
period  for  which  the  pay  is  to  be  forfeited,  the  forfeiture  shall  extend  to  the  whole  wages 
or  share. 

253.  All  clothes,  effects,  wages,  and  emoluments  which  under  the  provisions  herein-  Appllcetion  of 
before  contained  are  forfeited  for  desertion  shall  be  applied  in  the  first  instance  in  or  '""eitures. 
towards  the  reimbursement  of  the  expenses  occasioned  by  such  desertion  to  the  master  or 

owner  of  the  ship  from  which  the  desertion  has  taken  place ;  and  may,  if  earned  subse- 
quently to  the  desertion,  be  recovered  by  such  master,  or  by  the  owner  or  his  agent,  in 
the  same  manner  as  the  deserter  might  have  recovered  the  same  if  they  had  not  been 
forfeited ;  and  in  any  legal  proceeding  relating  to  such  wages  the  court  may  order  the 
tame  to  be  paid  accordingly ;  and  subject  to  such  reimbursement  the  same  shall  be  paid 
into  the  receipt  of  Her  Majesty's  exchequer  in  such  manner  as  the  Treasur}'  may  direct, 
and  shall  bercarried  to  and  form  part  of  the  Consolidated  Fund  of  the  United  Kingdom ; 
and  in  all  other  cases  of  forfeiture  of  wages  under  the  provisions  herein-before  contained 
the  forfeiture  shall,  in  the  absence  of  any  specific  directions  to  the  contrary,  bo  for  the 
benefit  of  the  master  or  owner  by  whom  the  wages  are  payable. 

254.  Any  question  concerning  the  forfeiture  of  or  deductions  from  the  wages  of  any  Q'lPBtJonii  of 


or  apprentice  may  be  determined  in  any  proceeding  lawfully  instituted  with  )^  deeid«d  in 
respeet  to  such  wages,  notwithstanding  that  the  offence  in  respect  of  which  such  question  buiu  fur  wages. 
arifies,  though  hereby  made  punishable  by  imprisonment  as  well  as  forfeiture,  has  not 
been  made  the  subject  of  any  criminal  proceeding. 

255.  If  any  seaman  on  or  before  being  engaged,  wilfully  and  fraudulently  makes  a  false  Penalty  for  Mae 
aUtement  of  the  name  of  his  last  ship  or  last  alleged  ship,  or  wilfully  and  fraudulently  J[J|*2;f "^^  '  ^ 

name. 
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17  &  18  Vict. 
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without  permiii- 
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Penalty  for 
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keepers. 


lice  in  respect  of  board  or  lodging  or  otherwise,  or  absconds  therewith,  he  shall  incur  & 
penalty  not  exceeding  10/.,  and  any  two  justices  may,  besides  inflicting  snch  penalty,  hj 
bummary  order  direct  the  amount  or  yalue  of  such  monies,  documents,  or  effects,  snljeec 
to  such  deduction  as  aforesaid,  to  be  forthwith  paid  to  such  seaman  or  apprentice. 

237.  Every  person  who,  not  being  in  Her  Majesty^s  senrice,  and  not  being  dnly 
authorised  by  law  for  the  purpose,  goes  on  board  any  ship  about  to  arrive  at  the  plaee  of 
her  destination,  before  her  actual  arrival  in  dock  or  at  tlic  place  of  her  discharge,  witheot 
the  permission  of  the  master,  shall  for  every  such  offciicu  incur  a  penalty  not  exceeding 
20/. ;  and  the  ma8ter  or  person  in  charge  of  such  ship  may  take  any  snch  person  so  goiiis 
on  board  as  aforesaid  into  custody,  and  deliver  him  up  forthwith  to  any  constable  or 
peace  officer,  to  be  by  him  taken  before  a  justice  or  justices,  or  the  sheriff  of  the  oonntj 
in  Scotland,  ami  to  be  dealt  with  according  to  the  provisions  of  this  Act. 

238.  If,  within  twenty-four  hours  after  the  arrival  of  any  ship  at  any  port  in  the 
United  Kingdom,  any  person  then  being  on  board  such  ship  solicits  any  Bfiaman  to 
become  a  lodger  at  the  house  of  any  person  letting  lodgings  for  hire,  or  takes  out  of  wask 
ship  any  effects  of  any  seaman,  except  under  his  personal  direction  and  with  the  pennis- 
sion  of  the  master,  he  shall  for  every  such  offence  incur  a  penalty  not  exceeding  ^. 


M laooodnet  289.  Any  master  of  or  any  seaman  or  apprentice  belonging  to  any  British  ship  who  by 

orlriSor'liiMb'**^  wilful  breach  of  duty,  or  by  neglect  of  duty,  or  by  reason  of  drunkenness,  does  any  act 


miademeanor. 


Pow«r  of  admi- 
ralty ooona  to 
remove  maater. 


Power  to  invest!- 
gate  caeea  of 


tending  to  the  immediate  loss,  destruction,  or  serious  damage  of  such  ship,  or  tending 
immediately  to  endanger  the  life  or  limb  of  any  person  belonging  to  or  on  board  of  snch 
ship,  or  who  by  wilful  breach  of  duty,  or  by  neglect  of  duty,  or  by  reason  of  drunkenneas, 
refuses  or  omits  to  do  any  lawful  act  proper  and  requisite  to  be  done  by  him  for  pre- 
serving such  ship  from  immediate  loss,  destruction,  or  serious  damage,  or  for  preserving 
any  person  belonging  to  or  on  board  of  such  ship  from  immediate  danger  to  life  or  limb, 
shall  for  every  such  offence  be  deemed  guilty  of  a  misdemeanor. 

240.  Any  court  having  admiralty  jurisdiction  in  any  of  Her  Majesty's  dominions  may, 
upon  application  by  the  owner  of  any  ship  being  within  the  jurisdiction  of  such  court,  or 
by  the  part  owner  or  consignee,  or  by  the  agent  of  the  owner,  or  by  any  certificated  mate, 
or  by  one-third  or  more  of  the  crew  of  such  ship,  and  upon  proof  on  oath  to  the  satisfac^ 
tion  of  such  court  that  the  removal  of  the  master  of  such  ship  is  necessary,  remove  him 
accordingly  ;  and  may  also,  with  the  consent  of  the  owner  or  his  agent,  or  the  consignee 
of  the  ship,  or  if  there  is  no  owner  or  agent  of  the  owner  or  consignee  of  the  ship  within 
the  jurisdiction  of  the  court,  then  without  such  consent,  appoint  a  new  master  in  his 
stead ;  and  may  also  make  such  order,  and  may  require  such  security  in  respect  of  costs 
in  the  matter,  as  it  thinks  fit. 

241.  If  the  Board  of  Trade  or  any  local  marine  board  has  reason  to  believe  that  any 
master  or  mate  is  from  incompetency  or  misconduct  unfit  to  dischaige  his  duties,  the 

toiusy^and  mia-^^  Board  of  Trade  may  either  institute  an  investigation  or  may  direct  the  local  marine  board 
conduct.  at  or  nearest  to  the  place  at  which  it  may  be  convenient  for  the  parties  and  witnesMs  to 

attend  to  institute  the  same,  and  thereupon  such  persons  as  the  Board  of  Trade  may 
appoint  for  the  purpose,  or,  as  the  case  may  be,  the  local  marine  board,  shall,  with  the 
assistance  of  a  local  stipendiary  magistrate  (if  any),  and,  if  there  is  no  such  magistratt^ 
of  a  competent  legal  assistant  to  be  appointed  by  the  Board  of  Trade,  conduct  the 
investigation,  and  may  summon  the  master  or  mate  to  appear,  and  shall  give  him 
full  opportunity  of  making  a  defence  either  in  person  or  otherwise,  and  shall  for  the 
purpose  of  such  investigation  have  all  the  powers  given  by  the  First  Part  of  this  Act 
to  inspectors  appointed  by  the  Board  of  Trade,  and  may  make  such  order  with  respect 
to  the  costs  of  such  investigation  as  they  may  deem  just ;  and  shall  on  the  oondusioa 
of  the  investigation  make  a  report  upon  the  case  to  the  Board  of  Trade ;  and  in  cases 
where  there  is  no  local  marine  board  before  which  the  parties  and  witnesses  can  con- 
veniently attend,  or  where  such  local  marine  board  is  unwilling  to  institute  the  investi- 
gation, the  Board  of  Trade  may  direct  the  same  to  be  instituted  before  two  justices  or 
a  stipendiary  magistrate ;  and  thereupon  such  investigation  shall  be  conducted,  and 
the  results  Uiereof  reported,  in  the  same  manner  and  with  the  same  powers  in  and 
with  which  formal  investigations  into  wrecks  and  casualties  are  directed  to  be  con- 
ducted, and  the  results  thereof  reported,  under  the  provisions  contained  in  the  Eighth 
Part  of  this  Act,  save  only  that,  if  the  Board  of  Trade  so  directs,  the  person  bringing 
the  charge  of  incompetency  or  misconduct  to  the  notice  of  the  Board  of  Trade  shall 
be  deemed  to  be  the  party  having  the  conduct  of  the  case. 
Board  of  Trade  242.  The  Board  of  Trade  may  suspend  or  cancel  the  certificate  (whether  of  compe- 
iiiay  cancel  or      tency  or  service)  of  any  master  or  mate  in  the  following  cases ;  (that  is  to  say.) 
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(1.)  If  upon  any  inyestigation  made  in  pnmiance  of  the  last  preceding  section,  he  is  17  &  18  Yior. 
reported  to  be  incompetent,  or  to  have  been  guilty  of  any  gross  act  of  miscon-        c  104. 

duct,  drunkenness,  or  tyranny :  

(2.)  If  upon  any  inyestigation  conducted  under  the   provisions  contained  in  the  Bospend  eerrifi. 
Eighth  Part  of  this  Act,  or  upon  any  investigation  made  by  a  Naval  Court  con-  eatMinoeruiu 
■tituted  as  herein-after  mentioned,  it  is  reported  that  the  loss  or  abandonment  of  ^^"^' 
or  serious  damage  to  any  ship  or  loss  of  life  has  been  cauaed  by  his  wrongful  act 
or  de&ult : 
(3.)  If  he  is  superseded  by  the  order  of  any  Admiralty  Court  or  of  any  Naval  Court 

constituted  as  herein-after  mentioned : 
(4.)  If  he  is  shown  to  have  been  convicted  of  any  offence : 

(5.)  If  upon  any  investigation  made  by  any  court  or  tribunal  authorised  or  hereafter 

to  be  authorised  by  the  legislative  authority  in  any  British  possession  to  make 

inquiry  into  charges  of  incompetency  or  misconduct  on  the  part  of  masters  or 

mates  of  ships,  or  as  to  shipwrecks  or  other  casualties  affecting  ships,  a  report  is 

made  by  such  court  or  tribunal  to  the  effect  that  he  has  been  guilty  of  any  gross 

act  of  misconduct,  drunkenness,  or  tyranny,  or  that  the  loss  or  abandonment  of 

or  serious  damage  to  any  ship  or  loss  of  life  has  been  caused  by  his  wrongful  act 

or  defietult,  and  such  report  is  confirmed  by  the  governor  or  person  administering 

the  government  of  such  possesion : 

And  every  master  or  mate  whose  certificate  is  cancelled  or  suspended  shall  deliver  it  to 

the  Board  of  Trade  or  as  it  directs,  and  in  defiiult  shall  for  each  offence  incur  a  penalty 

not  exceeding  50/. ;  and  the  Board  of  Trade  may  at  any  subsequent  time  grant  to  any 

person  whose  certificate  has  been  cancelled  a  new  certificate  of  the  same  or  of  any  lower 

grade. 

243.  Whenever  any  seaman  who  has  been  lawfully  engaged  or  any  apprentice  to  the  Offenceg  of  Ma- 
sea  service  commits  any  of  the  following  offences  he  shall  be  liable  to  be  punished  sum-  SIS*"'^  SS?'"' 
marily  as  follows :  (that  is  to  say,)  puQiahmenta. 

(1.)  For  desertion  he  shall  be  liable  to  imprisonmant  for  any  period  not  exceeding  Desertion : 
twelve  weeks,  with  or  without  hard  labour,  and  also  to  forfeit  all  or  any  part  of  the 
clothes  and  effects  he  leaves  on  board,  and  all  or  any  part  of  the  wages  or  emoluments 
which  he  has  then  earned,  and  also,  if  such  desertion  takes  place  abroad,  at  the  dis- 
cretion of  the  court,  to  forfeit  all  or  any  part  of  the  wages  or  emoluments  he  may 
earn  in  any  other  ship  in  which  he  may  be  employed  until  his  next  return  to  the 
United  Kingdom,  and  to  satisfy  any  excess  of  wages  paid  by  the  master  or  owner  of 
the  ship  firom  which  he  deserts  to  any  substitute  engaged  in  his  place  at  a  higher 
rate  of  wages  than  the  rate  stipulated  to  be  paid  to  him : 
(2.)  For  neglecting  or  refusing,  without  reasonable  cause,  to  join  lus  ship,  or  to  Negieering  or 
proceed  to  sea  in  his  ship,  or  for  absence  without  leave  at  any  time  within  twenty-  Jj'lJfp  *^**jj' 
four  hours  of  the  ship's  sidling  from  any  port  either  at  the  commencement  or  during  seA,  abseooe 
the  progress  of  any  voyage,  or  for  absence  at  any  time  without  leave  and  without  J^^^\}^  twmty- 
sufEicient  reason  from  his  ship  or  from  his  duty  not  amounting  to  desertion  or  not  gSungl^I^.d^'^"'* 
treated  as  such  by  the  master,  he  shall  be  liable  to  imprisonment  for  any  period  not  Abi^noe  without 
exceeding  ten  weeks,  with  or  without  hard  labour,  and  also,  at  the  discretion  of  the  ^^^^^  * 
court,  to  forfeit  out  of  his  wages  a  sum  not  exceeding  the  amount  of  two  days'  pay, 
and  in  addition  for  every  twenty-four  hours  of  absence  either  a  sum  not  exceeding 
six  days'  pay,  or  any  expenses  which  have  been  properly  incurred  in  hiring  a  sub- 
stitute. 
(3.)  For  quitting  the  ship  without  leave  after  her  arrival  at  her  port  of  delivery  and  Quitting  wtthoot 
before  she  is  placed  in  security,  he  shall  be  liable  to  forfeit  out  of  his  wages  a  sum  jf^^^  ■"** 
not  exceeding  one  month's  pay  : 
(4.)  For  wilful  disobedience  to  any  lawful  command  he  shall  be  liable  to  imprisonment  ^^^ 
lor  any  period  not  exceeding  four  weeks,  with  or  without  hard  labour,  and  also,  at 
the  discretion  of  the  court,  to  forfeit  out  of  his  wages  a  sum  not  exceeding  two  days' 
pay: 
(5.)  For  continued  wilful  disobedience  to  lawful  commands,  or  continued  wilful  neglect  ^.^'^j*^.^ 
of  duty,  he  shall  be  liable  to  imprisonment  for  any  period  not  exceeding  twelve  <*"®"*<***"*^  • 
weeks,  with  or  without  hard  labour,  and  also,  at  the  discretion  of  the  court,  to  forfeit 
for  every  twenty-four  hours'  continuance  of  such  disobedience  or  neglect  either  a  sum 
not  exceeding  six  days'  pay,  or  any  expenses  which  have  been  properly  incurred  in 
hiring  a  substitute : 
(6.)  For  assaulting  any  master  or  mate  he  shall  be  liable  to  imprisonment  for  any  Anmuit  oa 

period  not  exceeding  twelve  weeks,  with  or  without  hard  labour :  offloers : 

(7.)  For  combining  with  any  other  or  others  of  the  crew  to  disobey  lawful  commnnds,  Combinin);  to 

^  ^j^  o  iUnobfy. 
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17  k  18  TiOT. 
c.  104. 


Wilful  damage 
ai  d  einbezsle- 
nent: 


Act  Af  nnaffglliig 
ettulng  losa  to 
oiroer. 


Entry  of  offeno  a 
fin  he  marie  in 
olB'-iiil  Irnc*  and 
tu  be  nrnd  oyer 
or  a  enpv  gtyea 
to  th«  I  ffiiiid«r, 
and  hl«  rv'pW,  if 
any,  lo  be  «Lm> 
euiered. 


Seaman  whom 
manif  ni  of  ahipa 
are  0(»mp«ilttd  to 
onnvey,  and 
p-  r«>nA  gning  on 
■hip  Witt  out 
lenve  'n  b**  itub- 
Jeet'opeualtiva 
fo-  h'O'ioli  uf 
dladpline. 

Manter  or 
o»n*T  may 
apprehend 
doHttrien  vltbont 
warrant. 


DeaertprAmdybe 
BOM  I  on  board  in 
lieu  orbMing 
imprisoned. 


SAam^n  impri- 
•onedte 


or  to  neglect  duty,  or  to  impede  the  nayigaUon  of  the  ship  or  the  progress  of  the 
voyage,  he  shall  he  liable  to  impnaonment  for  any  period  not  exceeding  twelTe 
weeks,  with  or  wiihoat  hard  labour: 

(8.)  For  wilfully  damaging  the  ship,  or  embezzling  or  wilfully  damaging  any  of  her 
stores  or  cargo,  he  i^hall  be  liable  to  forfeit  out  of  his  wages  a  sum  equal  in  amoant 
to  the  loss  thereby  sustained,  and  also,  at  the  discretion  of  the  court,  to  imprison- 
ment for  any  period  not  exceeding  twelve  weeks,  with  or  without  hard  labour : 

(9.)  For  any  act  of  smuggling  of  which  he  is  convicted,  and  whereby  loRs  or  damage 
is  occasioned  to  the  master  or  owner,  he  shall  be  liable  to  pay  to  such  master  or  owner 
such  a  sum  as  is  sufficient  to  reimburse  the  master  or  owner  for  snch  loss  or 
damage ;  and  the  whole  or  a  proportionate  part  of  his  wages  may  be  retained  in 
satlAfaction  or  on  account  of  such  liability,  without  prejudice  to  any  further  remedy. 

244.  (Jpon  the  commission  of  any  of  the  offences  enumerated  in  the  last  preeeding 
section  an  entry  thereof  shall  be  made  in  the  official  log  book,  and  shall  be  signed  by  the 
master  and  also  by  the  mate  or  one  of  the  crew ;  and  the  offender,  if  still  in  the  ship, 
shall  before  the  next  subsequent  arrival  of  the  ship  at  any  port,  or  if  she  u  at  the  time  in 
port,  before  her  departure  therefrom,  either  be  furnished  with  a  copy  of  such  entry  or 
have  the  same  read  over  distinctly  and  audibly  to  him,  and  may  thereupon  make  sodi 
reply  thereto  as  he  thinks  fit ;  and  a  statement  that  a  copy  of  the  said  entry  has  been  so 
furniahed,  or  that  the  ssme  has  been  so  read  over  as  aforesaid,  and  the  reply  (if  any) 
made  by  the  offender,  shall  likewise  be  entered  and  signed  in  manner  aforesaid ;  and  in 
any  subsequent  legal  proceeding  the  entries  herein-before  required  shall,  if  practicable,  be 
produced  or  proved,  and  in  default  of  such  production  or  proof  the  court  hearing  the  case 
may.  at  its  discretion,  refuse  to  receive  evidence  of  the  offence. 

245.  Kvery  seafaring  person  whom  the  master  of  any  ship  is,  under  the  authority  of 
this  Act  or  of  any  other  Act  of  Parliament,  compelled  to  take  on  board  and  convey, 
and  every  person  who  goes  to  sea  in  any  ship  without  the  consent  of  the  master  or  owner 
or  other  person  entitled  to  give  such  consent,  shall,  so  long  as  he  remains  in  sndi  ship 
be  subject  to  the  same  laws  and  regulatioos  for  preserving  discipline,  and  to  the  same 
penalties  and  punishments  for  offences  constituting  or  tending  to  a  breach  of  discipline, 
to  which  he  would  be  subject  if  he  were  a  member  of  the  crew  and  had  ugned  the 
agreement. 

246.  Whenever,  either  at  the  commencement  or  during  the  progress  of  any  voyage,  any 
seaman  or  apprentice  neglects  or  refuses  to  join,  or  deserts  from  or  refuses  to  proceed  to 
sea  in,  any  ship  in  which  he  is  duly  engaged  to  serve,  or  is  found  otherwise  absenting 
himself  therefrom  without  leave,  the  master  or  any  mate,  or  the  owner,  ship's  husband,  or 
consignee,  may,  in  any  place  in  Her  Mi^esty's  dominions  with  or  without  the  assistanoe 
of  the  local  police  officers  or  constables,  who  are  hereby  directed  to  give  the  same,  if 
required,  and  also  at  any  place  out  of  Her  Majesty's  dominions,  if  and  so  &r  as  the  laws 
in  force  at  such  pUce  will  permit,  apprehend  him  without  first  procuring  a  warrant ;  and 
may  thereupon  in  any  case,  and  shall  in  case  he  so  requires  and  it  is  practicable,  convey 
him  before  some  court  capable  of  taking  cognizance  of  the  matter,  to  be  dealt  with 
according  to  Uw ;  and  may  for  the  purpose  of  conveying  him  before  such  court,  detm 
him  in  custody  for  a  period  not  exceeding  twenty-four  hours  or  such  shorter  time  as  may 
be  necessary,  or  may,  if  he  does  not  so  require,  or  if  there  is  no  such  court  at  or  near  the 
place,  at  once  convey  him  on  board ;  and  if  any  such  apprehension  appears  to  the  court 
befure  which  the  case  is  brought  to  have  been  made  on  improper  or  on  Insufficient  ground^ 
the  master,  mate,  owner,  ship's  husband,  or  consignee  who  makes  the  same  or  causes  the 
same  to  be  made  shall  incur  a  penalty  not  exceeding  twenty  pounds ;  but  snch  penalty, 
if  inflicted,  shall  be  a  bar  to  any  action  for  false  imprisonment  in  respect  of  such  appre- 
hension. 

247.  Whenever  any  seaman  or  apprentice  is  brought  before  any  court  on  the  ground  of 
his  having  neglected  or  refused  to  join  or  to  proceed  to  sea  in  any  ship  in  which  he  ii 
engaged  to  serve,  or  of  having  deserted  or  otherwise  absented  himself  therefrom  without 
leave,  such  court  may,  if  the  master  or  the  owner  or  his  agent  so  requires,  instead  of 
committing  the  offender  to  prison,  cause  him  to  be  conveyed  on  board  for  the  purpose 
of  proceeding  on  the  voyage,  or  deliver  him  to  the  master  or  any  mate  of  the  ship,  or 
the  owner  or  his  agent,  to  be  by  them  so  conveyed,  and  may  in  such  case  order  any  costs 
and  expenses  properly  incurred  by  or  on  behalf  of  the  master  or  owner  by  reason  of  the 
offence  to  be  paid  by  the  offender,  and,  if  necessary,  to  be  deducted  from  any  wages 
which  he  has  then  earned,  or  which  by  virtue  of  his  then  existing  engagement  he  may 
afterwards  earn. 

248.  If  any  seaman  or  apprentice  is  imprisoned  on  the  ground  of  his  having  neglected 
or  refused  to  join  or  to  proceed  to  sea  in  any  ship  in  which  he  is  engaged  to  ware,  or  of 
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lumng  deeeriecl  or  otherwise  absented  himself  therefrom  without  leave,  or  of  his  haying  17  &  18  Vict. 
committed  any  other  breach  of  discipline,  and  if  during  each  imprisonment  and  before         c.  104. 

his  engagement  is  at  an  end  his  services  are  required  on  board  his  ship,  any  justice  may, 

at  the  request  of  the  master  or  of  the  owner  or  bis  agent,  cause  such  seaman  or  apprentice  def^ertion 
to  bo  conveyed  on  board  his  said  ship  for  the  purpose  of  proceeding  on  the  voyage,  or  SJgemTTmj  m*y 
to  be  delivered  to  the  master  or  any  mate  of  the  ship  or  to  the  owner  or  his  agent,  to  be  bd  sua  im  board 
by  them  so  conveyed,  notwithstanding  that  the  termination  of  the  period  for  which  he  bt-f«»r«  termina- 
was  sentenced  to  imprisonment  has  not  arrived. 

249.  In  all  cases  of  desertion  from  any  ship  in  any  place  abroad  the  master  shall  EotrieA  or  cerd- 
prodnce  the  entry  of  such  desertion  in  the  official  log  book  to  the  person  or  persons  JJJSJJ^'jJ'Jb''^*^" 
hereby  reqaired  to  indorse  on  the  agreement  a  certificate  of  such  desertion ;  and  such  c>pi«d,  M-nt 
person  or  persons  shall  thereupon  make  and  certify  a  copy  of  such  entry  and  also  a  copy  Jj^n'j-.  ""* 
of  the  said  certificate  of  desertion ;  and  if  such  person  is  a  public  functionary  he  shall,  eyideDce.  ^ 
and  in  other  cases  the  said  master  shall  forthwith  transmit  such  copies  to  the  Kegistrar- 
General  of  Seamen  in  England !  and  the  said  registrar  shall,  if  required,  cause  the  same 
to  be  produced  in  any  legal  proceeding ;  and  such  copies,  if  purporting  to  be  so  made 
and  certified  as  aforesaid,  and  certified  to  have  come  from  the  custody  of  the  said  registrar, 
shall  in  any  legal  proceeding  relating  to  such  desertion  be  received  as  evidence  of  the 
entries  therein  appearing. 

260.  Whenever  a  question  arises  whether  the  wages  of  any  seaman  or  apprentice  are  Faonitiesfor 
forfeited  for  desertion,  it  shall  be  sufficient  for  the  party  insisting  on  the  forfeiture  to  {i^'J^jJ'^" 
show  that  such  seaman  or  apprentice  was  duly  engaged  in  or  that  he  belonged  to  the  ship  ooneeniB  for- 
from  which  he  is  alleged  to  have  deserted,  and  that  he  quitted  such  ship  before  the  feitare  of  wages. 
enmpletion  of  the  voyage  or  engagement,  or  if  such  voyage  was  to  terminate  in  the  United 
Kingdom  and  the  ship  has  not  returned,  that  he  is  absent  from  her,  and  that  an  entry  of 
the  desertion  has  been  duly  made  in  the  official  log  book ;  and  thereupon  the  desertion 
shall,  so  far  as  relates  to  any  forfeiture  of  wages  or  emoluments  under  the  provisions 
herein-before  contained,  be  deemed  to  be  proved,  unless  the  seaman  or  apprentice  can 
produce  a  proper  certificate  of  discharge,  or  can  otherwise  show  to  the  satisfaction  of  the 
conrt  that  he  had  sufficient  reasons  for  leaving  his  ship. 

251.  Whenever  in  any  proceeding  relating  to  seamen's  wages  it  is  shown  that  any  Cosfsofiiro- 
seaman  or  apprentice  has  in  the  course  of  the  voyage  been  convicted  of  any  ofl^ence  by  '"jl"  niay^to*"* 
any  competent  tribunal  and  rightfully  punished  therefor  by  imprisonment  or  otherwise,  the  extent  of «. 
the  court  hearing  the  case  may  direct  a  part  of  the  wages  due  to  such  seaman,  not  exceed-  ^  deduced 
ing  8/.,  to  be  applied  in  reimbursing  any  costs  properly  incurred  by  the  master  in  "'"'  ^  ^ 
procuring  such  conviction  and  punishment 

252.  Whenever  any  seaman  contracts  for  wages  by  the  voyage  or  by  the  run  or  by  the  Amount  of 
share,  and  not  by  the  month  or  other  stated  period  of  time,  the  amount  of  forfeiture  to  Jl' ^iiVuiiied*" 
be  incurred  under  this  Act  shall  be  taken  to  be  an  amount  bearing  the  pame  proportion  wiicn  •fim'i'n 
to  the  whole  wages  or  share  as  a  calendar  month  or  other  the  period  herein-before  men-  contiMoi  for  the 
tioned  in  fixing  the  amount  of  such  forfeiture  (as  the  case  may  be)  bears  to  the  whole^^'*^' 

time  spent  in  the  voyage ;  and  if  the  whole  time  spent  in  the  voyage  does  not  exceed  the 
period  for  which  the  pay  is  to  be  forfeited,  the  forfeiture  shall  extend  to  the  whole  wages 
or  share. 

253.  All  clothes,  effiscts,  wageB,  and  emoluments  which  under  the  provisions  herein-  Applloatlon  of 
before  contained  are  forfeited  for  desertion  shall  be  applied  in  the  first  instance  in  or  ^urieitures. 
towards  the  reimbursement  of  the  expenses  occasioned  by  such  desertion  to  the  master  or 

owner  of  the  ship  from  which  the  desertion  has  taken  place ;  and  may,  if  earned  subse- 
quently to  the  desertion,  be  recovered  by  such  master,  or  by  the  owner  or  his  agent,  in 
the  same  manner  as  the  deserter  might  have  recovered  the  same  if  they  had  not  been 
forfeited ;  and  in  any  legal  proceeding  relating  to  such  wages  the  court  may  order  the 
same  to  be  paid  accordingly ;  and  subject  to  such  reimbursement  the  same  shall  be  paid 
into  the  receipt  of  Her  Majesty's  exchequer  in  such  manner  as  the  Treasury  may  direct, 
and  shall  be'carried  to  and  form  part  of  the  Consolidated  Fund  of  the  United  Kingdom  ; 
and  in  all  other  cases  of  forfeiture  of  wages  under  the  provisions  herein-before  contained 
the  forfeiture  shall,  in  the  absence  of  any  specific  directions  to  the  contrary,  be  for  the 
benefit  of  the  master  or  owner  by  whom  the  wages  are  payable. 

254.  Any  question  concerning  the  forfeiture  of  or  deductions  from  the  wages  of  any  f^'^'JjJ/'J""  ^^ 
seaman  or  apprentice  may  be  determined  in  any  proceeding  lawfully  instituted  with  ^' decided  ?i^^ 
respect  to  such  wages,  notwithstanding  that  the  offence  in  respect  of  which  such  question  buiu  fur  wages. 
arises,  thoogh  hereby  made  punishable  by  imprisonment  as  well  as  forfeiture,  has  not 

been  made  the  subject  of  any  criminal  proceeding. 

255.  If  any  seaman  on  or  before  being  engaged,  wilfully  and  fraudulently  makes  a  false  penalty  for  Mae 
sUtement  of  the  name  of  his  h^t  ship  or  Ust  alleged  ship,  or  wilfully  and  fraudulently  jUJ'JJIf  "i,"'  ^ 

name. 
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17  &  18  ViOT.  makes  a  false  statement  of  his  own  name,  he  shall  incur  a  penalty  not  exceeding  5^ 
c.  104.        and  such  penalty  may  be  deducted  from  any  wages  he  may  earn  by  TirUie   of  «iA 

engagement  as  aibresaid,  and  shall,  subject  to  reimbursement  of  the  loes  and  ezpenaea 

(if  any)  occasioned  by  any  previous  desertion,  be  paid  and  applied  in  the  same  manner  as 

other  penalties  payable  under  this  Act  

Fin««8  to  be  256.  Whenever  any  seaman  commits  an  act  of  misconduct  for  which  his  agreement 

dedocted  from  imposes  a  fine,  and  which  it  is  intended  to  punish  by  imposing  such  fine,  an  entiy  thereof 
S*g?5p*^.'****  shall  be  made  in  the  official  log-book,  and  a  copy  of  such  entiy  shall  be  furnished  or  the 
roaster.  same  shall  be  read  over  to  the  offender,  and  an  entry  of  sudi  reading  over,  and  of  the 

reply  (if  any)  made  by  the  offender,  shall  be  made,  in  the  manner  and  sahject  to  the 
conditions  herein-before  specified  with  respect  to  the  offences  against  disdpline  specified  m 
and  punishable  under  this  Act ;  and  such  fine  shall  be  deducted  and  paid  over  as  follow* 
(that  is  to  say) :  if  the  offender  is  discharged  in  the  United  Kingdom,  and  the  offfence  and 
such  entries  in  respect  thereof  as  aforesaid  are  proved,  in  the  case  of  a  foreign-going  ship 
to  the  satisfiMstion  of  the  shipping-master  before  wh«m  the  offender  is  discharged,  and  in 
the  case  of  a  home-trade  ship  to  the  satisfaction  of  the  shipping-master  at  or  nearest  to 
the  place  at  which  the  crew  is  discharged,  the  master  or  owner  shall  deduct  such  fine  from 
the  wages  of  the  offender,  and  pay  the  same  over  to  such  shipping-master ;  and  if  befwe 
the  final  dischaige  of  the  crew  in  the  United  Kingdom  any  such  offender  as  aforesaid 
enters  into  any  of  Her  Majesty's  ships,  or  is  dischaiged  abroad,  and  the  offience  and  such 
entries  as  aforesaid  are  proved  to  the  satis&ction  of  the  officer  in  command  of  the  sh^ 
into  which  he  so  enters,  or  of  the  consular  officer,  officer  of  customs,  or  other  person  by 
whose  sanction  he  is  so  discharged,  the  fine  shall  thereupon  be  deducted  as  aforesaid,  and 
an  entry  of  such  deduction  shall  then  be  made  in  the  official  log-book  (if  any)  and  agned 
by  such  officer  or  other  person ;  and  on  the  return  of  the  ship  to  the  United  Kingdom 
the  master  or  owner  shall  pay  over  such  fine,  in  the  case  of  foreign-going  ships,  to  the 
shipping-master  before  whom  the  crew  is  discharged,  and  in  the  case  of  home-trade  ships 
to  the  shipping-master  at  or  nearest  to  the  place  at  which  the  crew  is  discharged ;  and  if 
any  master  or  owner  neglects  or  refuses  to  pay  over  any  such  fine  in  manner  aforesaid, 
he  shall  for  each  such  offence  incur  a  penalty  not  exceeding  six  times  the  amount  of  the 
fine  retained  by  him :  Provided  that  no  act  of  misconduct  for  which  any  such  fine  as 
aforesaid  has  been  inflicted  and  paid  shall  be  otherwise  punished  under  the  provisiona  of 
this  Act. 
Peiwity  forentlc-     257.  Every  person  who  by  any  means  whatever  persuades  or  attempts  to  persuade  any 
ing  to  deaert,       seaman  or  apprentice  to  neglect  or  refuse  to  join  or  to  proceed  to  sea  in  or  to  desert  from 
dSi^Ji?"'*"*    his  ship,  or  otherwise  to  absent  himself  from  hU  duty,  shall  for  each  such  offence  in 
respect  of  each  such  seaman  or  apprentice  incur  a  penalty  not  exceeding  lOi. ;  and  every 
person  who  wilfully  harbours  or  secretes  any  seaman  or  apprentice  who  has  deserted 
from  his  ship,  or  who  has  wilfully  neglected  or  refused  to  join  or  has  deserted  from  his 
ship,  knowing  or  having  reason  to  believe  such  seaman  or  apprentice  to  have  so  dome, 
shall  for  every  such  seaman  or  apprentice  so  harboured  or  secreted  incur  a  penalty  not 
exceeding  201. 
Penally  for  ob-        258.  Any  person  who  secretes  himself  and  goes  to  sea  in  any  ship  without  the  consent 
taining  pasMge    of  either  the  owner,  consignee,  or  master,  or  of  a  mate,  or  of  any  person  in  charge  of  sodi 
BurreptiaouBiy,    gjjjp^  ^^  ^f  ^^  ^^y^^^  person  entitled  to  give  such  consent,  shall  incur  a  penalty  not 
exceeding  20/.  or  be  liable  to  imprisonment  with  or  without  hard  labour  for  any  period 
not  exceeding  four  weeks. 
On  change  of  259.  If  during  the  progress  of  a  voyage  the  master  is  superseded  or  for  any  other  reason 

masters,  doeii.  quits  the  ship  and  is  succeeded  in  the  command  by  some  other  person,  he  shall  deliver  to 
S5uiI^"S  b^  his  successor  the  various  documents  relating  to  the  navigation  of  the  ship  and  to  the  crew 
handed  over  to  thereof  which  are  in  his  custody,  and  shall  in  de&ult  incur  a  penalty  not  exceeding  lOOf. ; 
Buooesflor.  j^q(1  guch  successor  shall  immediately  on  assuming  the  command  of  the  ship  enter  in  the 

official  log  a  list  of  the  documents  so  delivered  to  him. 

Naccd  Courts  on  the  High.  Seas  and  Abroadi 
Naval  Courts  260.  Any  officer  in  command  of  any  ship  of  Her  Majesty  on  any  foreign  station,  or,  in 

"jy  d*fe"  h'  ^^®  absence  of  such  officer,  any  consular  officer,  may  summon  a  court,  to  be  termed  a 
ing"©nnip!aintr    "  Naval  Court,"  in  the  following  cases  (that  is  to  say) : 

and  iDTPstfgat-'  (1.)  Whenever  a  complaint  which  appeals  to  such  officer  to  require  immediate  inveati- 
thS  hi'SVew  or  gfi'tion  is  made  to  him  by  the  master  of  any  British  ship,  or  by  any  certificated  mate, 

abroad.  or  by  one  or  more  of  the  seamen  belonging  to  any  such  ship  : 

(2.)  Whenever  the  interest  of  the  owner  of  any  British  ship  or  of  the  cargo  of  any  snch 
ship  appears  to  such  officer  to  require  it : 

(3.)  Whenever  any  British  ship  is  wrecked  or  abandoned  or  otherwiBO  lost  at  or  near 
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the  place  where  such  officer  may  be,  or  whenever  the  crew  or  part  of  the  crew  of  17  &  18  Vict. 
aoy  British  ship  which  has  been  wrecked,  abandoned,  or  lost  abroad,  arrives  at        c.  104. 
such  place.  ■ 

261.  Erery  such  Naval  Court  as  aforesaid  shall  consist  of  not  more  than  five  and  not  Constitution  of 
less  than  three  members,  of  whom,  if  possible,  one  shall  be  an  officer  in  the  naval  service  ""*  «owta. 
of  Her  Majesty  not  below  the  rank  of  lieutenant,  one  a  consular  officer,  and  one  a  master 

of  a  British  merchant  ship,  and  the  rest  shall  be  either  officers  in  the  naval  semce  of 
Her  Majesty,  masters  of  British  merchant  ships,  or  British  merchants;  and  such  court 
may  include  the  naval  or  consular  officer  summoning  the  same,  but  shall  not  include  the 
master  or  consignee  of  the  ship  to  which  the  parties  complaining  or  complained  against 
may  belong ;  and  the  naval  or  consular  officer  in  such  court,  if  there  is  only  one  such 
officer  in  the  court,  or,  if  there  is  more  than  one,  the  naval  or  consular  officer  who,  accord- 
ing to  any  regulations  for  settling  their  respective  ranks  for  the  time  being  in  force,  is 
of  the  highest  rank,  shall  be  the  president  of  such  court. 

262.  Every  such  Naval  Court  shall  hear  and  investigate  the  complaint  brought  before  it,  Genei*!  fljnc- 
M.%.  1.AL  i_         Lj  x/^i  i_vj  i?xi-i  tiona  and  mode 

or  the  cause  of  the  wreck  or  abandonment  (as  the  case  may  be),  and  may  for  that  purpose  of  action  of  sach 

summon  and  compel  the  attendance  of  parties  and  witnesses,  and  administer  oaths,  and  coartii. 
order  the  production  of  documents,  and  shall  conduct  the  investigation  in  such  manner 
as  to  give  any  person  against  whom  any  charge  is  made  an  opportunity  of  making  a 
defence. 

263.  Every  such  Naval  Court  may,  after  hearing  the  case,  exercise  the  following  powers  Powers  of  rach 
(that  is  to  say) :  <«>"rt«s 

(1.)  It  may,  if  unanimous  that  the  safety  of  the  ship  or  crew,  or  the  interest  of  the  To  supersede  the 
owner,  absolutely  requires  it,  supersede  the  master,  and  may  appoint  another  person  "^"^^* 
to  act  in  his  stead ;  but  no  such  appointment  shall  be  made  without  the  consent  of 
the  consignee  of  the  ship,  if  then  at  the  place : 

(2.)  It  may  discharge  any  seaman  from  his  ship :  wamM^"^*  * 

(3.)  It  may  order  the  wages  of  any  seaman  so  discharged  or  any  part  of  such  wages  to  ,^^  forfeit  wages 
be  forfeited,  and  may  direct  the  same  either  to  be  retained  by  way  of  compensation 
to  the  owner,  or  to  be  paid  into  the  receipt  of  Her  Migesty's  exchequer  in  the  same 
manner  as  other  penalties  and  forfeitures  under  this  Act  : 

(4.)  It  may  decide  any  questions  as  to  wages,  or  fines,  or  forfeitures,  arising  between  To  decide 
any  of  the  parties  to  the  proceedings :  diHputwa  as  to 

(5.)  It  may  direct  that  all  or  any  of  the  costs  incurred  by  the  master  or  owner  of  any  I**!!*'        *■  r 
ship  in  procuring  the  imprisonment  of  any  seaman  or  apprentice  in  a  foreign  port,  imprisonment  to 
or  in  his  maintenance  whilst  so  imprisoned,  shall  be  paid  out  of  and  deducted  from  be  puid  out  of 
the  wages  of  such  seaman  or  apprentice,  whether  then  or  subsequently  earned :  ^«g«>- 

(6.)  It  may  exercise  the  same  powers  with  regard  to  persons  charged  before  it  with  To  send  home 
the  commission  of  offences  at  sea  or  abroad  as  are  by  this  Act  given  to  British  J^Sl**"  '^' 
consular  officers : 

(7.)  It  may  order  the  costs  of  the  proceeding  before  it  (if  any),  or  any  portion  thereof.  To  order  P*T- 
to  be  paid  by  any  of  the  parties  thereto,  and  may  order  any  person  making  a  "*°  <>«»•■• 
frivolous  or  vexatious  complaint  to  pay  compensation  for  any  loss  or  delay  caused 
thereby ;  and  any  cost  or  compensation  so  ordered  shall  be  paid  by  such  person 
accordingly,  and  may  be  recovered  in  the  same  manner  in  which  the  wages  of 
seamen  are  recoverable,  or  may,  if  the  case  admits.,  be  deducted  from  his  wages  : 
And  all  orders  duly  made  by  any  such  court  under  the  powers  hereby  given  to  it  shall 
in  any  subsequent  legal  proceedings  be  deemed  conclusive  as  to  the  rights  of  the 
parties. 

264.  All  orders  made  by  any  such  Naval  Court  shall,  whenever  practicable,  be  entered  Orders  to  be 

in  the  official  log  book  of  the  ship  to  which  the  parties  to  the  proceedings  before  it  ^^^^"^^  ^"  *'****»^ 
belong,  and  shall  be  signed  by  the  president  of  the  court. 

265.  Every  such  Naval  Court  i^hall  make  a  report  to  the  Board  of  Trade,  containing  the  Report  to  be 
following  particulars ;  (that  is  to  say,)  iS^'of iivu"''" 

(I.)  A  statement  of  the  proceedings,  with  the  order  made  by  the  court,  and  a  report  of  courts, 
the  evidence : 

(2.)  An  account  of  the  wages  of  any  seaman  or  apprentice  who  is  discharged  from  his 
ship  by  such  court : 

(8.)  If  summoned  in  order  to  inquire  into  a  case  of  wreck  or  abandonment,  a  state- 
ment of  the  opinion  of  the  court  as  to  the  cause  of  such  wreck  or  abandonment, 
with  such  remarks  on  the  conduct  of  the  master  and  crew  as  the  circumstances 
require : 
And  every  such  report  shall  be  signed  by  the  president  of  the  court ;  and  every  document 
purporting  to  be  such  a  report  and  to  be  so  signed  as  aforesaid  shall,  if  produced  out  o 
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17  &  18  VioT.  the  custody  of  some  officer  of  the  Board  of  Trade,  be  deemed  to  be  such  report,  anli 
c.  104.        the  contrary  is  proved,  and  shall  be  received  in  evidence,  subject  to  aU  just  exoeptioBsi 

266.  Any  person  who  wilfully  and  without  due  cause  prevents  or  obstructs  the  making 

Penalty  for  of  any  such  complaint  as  last  aforesaid,  or  the  conduct  of  any  case  or  investigation  by 

plarnTorobBti^V  ^^^  ^^^^^  Courty  shall  for  each  such  offence  incur  a  penalty  not  exceeding  M.,  or  be 
laginvestigatioc.  liable  to  imprisonment  with  or  without  hard  labour  for  any  period  not  exceeding 
twelve  w^eks. 

Crimes  committed  on  the  High  Seas  and  abroad. 
OfftDoes  com-  267.  All  offences  against  property  or  person  committed  in  or  at  any  place  either 

Br[tii!h^iiinMi  ^^^^  ^^  afloat  out  of  Her  Majesty's  dominions  by  any  master,  seaman,  or  apprentice 
ac  fomign  ports  who  at  the  time  when  the  offence  is  committed  is  or  within  three  months  previously  has 
adnaraitv  Juris.  ^^^  employed  in  any  British  ship  shall  be  deemed  to  be  offences  of  the  same  nature 
diction.  '   respectively,  and  be  liable  to  the  same  punishments  respectively,  and  be  inqmred  of^ 

heard,  tried,  determined,  and  adjudged  in  the  same  manner  and  by  the  same  courts  and 
in  the  same  places  as  if  such  offences  had  been  committed  within  the  jurisdiction  of  the 
Admiralty  of  England ;  and  the  costs  and  expenses  of  the  prosecution  of  any  such  offenee 
may  be  directed  to  be  paid  as  in  the  case  of  costs  and  expenses  of  prosecations  for 
offences  committed  within  the  jurisdiction  of  the  Admiralty  of  England. 
Conri-yance  of  268.  The  following  rules  shall  be  observed  with  respect  to  offences  committed  on  the 
w*;^*i:  "^       Wgh  seas  or  abroad;  (that  is  to  say,) 

Uniifd  Kingdom  (1.)  Whenever  any  complaint  is  made  to  any  British  consular  officer  of  any  of  the 
i.r  Bomn  British  offences  mentioned  in  the  last  preceding  section,  or  of  any  offence  on  the  high  seas 

pjssess  0  .  having  been  committed  by  any  master,  seaman,  or  apprentice  belonging  to  any 

British  ship,  such  consular  officer  may  inquire  into  the  case  upon  oath,  and  may  if 
the  case  so  requires  take  any  steps  in  his  power,  for  the  purpose  of  pladng  the 
offender  under  necessary  restraint  and  of  sending  him  as  soon  as  practicable  in  safe 
custody  to  the  United  Kingdom,  or  to  any  British  possession  in  which  there  is  a 
court  capable  of  taking  cognizance  of  the  offence,  in  any  ship  belonging  to  Her 
Majesty  or  to   any  of  her  subjects,  to  be  there  proceeded  against  acoordiog 
to  law : 
(2.)  For  the  purpose  aforesaid  such  consular  officer  may  order  the  master  of  any  ship 
belonging  to  any  subject  of  Her  Migesty  bound  to  the  United  Kingdom  or  to  sudi 
British  possession  as  aforesaid  to  receive  and  afford  a  passage  and  subsistence 
during  the  voyage  to  any  such  offender  as  aforesaid,  and  to  the  witnesses,  ao  that 
such  master  be  not  required  to  receive  more  than  one  offender  for  every  one  hundred 
tons  of  his  ship's  registered  tonnage,  or  more  than  one  witness  for  every  fifty  tons 
of  such  tonnage ;  and  such  consular  officer  shall  indorse  upon  the  agreement  of 
the  ship  such  particulars  with  respect  to  any  offenders  or  witnesses  sent  in  her  as  the 
Board  of  Trade  requires : 
(3.)  Every  such  master  shall  on  his  ship's  arrival  in  the  United  Kingdom,  or  in  sndi 
British  possession  as  aforesaid,  give  every  offender  so  committed  to  his  chaige  into 
the  custody  of  some  police  officer  or  constable,  who  shall  take  the  offender  before  a 
justice  of  the  peace  or  other  magistrate  by  law  empowered  to  deal  with  the  matter, 
and  such  justice  or  magistrate  shall  deal  with  the  matter  as  in  cases  of  offences 
committed  upon  the  high  seas  : 
And  any  such  master  as  aforesaid  who,  when  required  by  any  British  consular  officer  to 
receive  and  afford  a  passage  and  subsistence  to  any  offender  or  witness,  does  not  receive 
bim  and  afford  such  passage  and  subsistence  to  him,  or  who  does  not  deliver  any  offender 
committed  to  his  chaxge  into  the  custody  of  some  police  officer  or  constable  as  herein- 
before directed,  shall  for  each  such  offence  incur  a  penalty  not  exceeding  502. ;  and  the 
expense  of  imprisoning  any  such  offender  and  of  conveying  him  and  the  witnesses  to  the 
United  Kingdom  or  to  such  British  possession  as  aforesaid  in  any  manner  other  than  in 
the  ship  to  which  they  respectively  belong,  shall  be  part  of  the  costs  of  the  prosecution, 
or  be  paid  as  costs  incurred  on  account  of  seafaring  subjects  of  Her  Majesty  left  in 
distress  in  foreign  parts. 
Inqniry  into  269.  Whenever  any  case  of  death  happens  on  board  any  foreign-going  ship,  the  ship- 

board.^ **  °°  ping-master  shall  on  the  arrival  of  such  ship  at  the  port  where  the  crew  is  discharged 
inquire  into  the  cause  of  such  death,  and  shall  make  on  the  list  of  the  crew  delivered  to 
him  as  herein  required  an  indorsement  to  the  effect  either  that  the  statement  of  the 
cause  of  death  therein  contained  is  in  his  opinion  true  or  otherwise,  as  the  result  of  the 
inquiry  requires ;  and  every  such  shipping-master  shall  for  the  purpose  of  such  inquiry 
have  the  powers  hereby  given  to  inspectors  appointed  by  the  Board  of  Trade  under  the 
first  part  of  this  Act;  aud  if  in  the  course  of  such  inquiry  it  appears  to  him  that  any 
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Bach  death  as  aforesaid  has  been  caused  by  violence  or  other  improper  means,  he  shall  17  &  18  Yior. 
dther  report  the  matter  to  the  Board  of  Trade,  or  if  the  emergency  of  the  case  so*        c.  104. 

requires,  shall  take  immediate  steps  for  bringing  the  offender  or  offenders  to  justice. 

270.  Whenever  in  the  course  of  any  legal  proceedings  instituted  in  any  part  of  Her  ^®PJ***2*j""  ***  ^ 
Migesty's  dominions  before  any  judge  or  magiiitrate,  or  before  any  person  authorised  by  ^^J„c6  when 
law  or  by  consent  of  parties  to  receive  evidence,  the  testimony  of  any  witness  is  required  witiif>iiB  oannot 
in  relation  to  the  subject  matter  of  such  proceeding,  then  upon   due  proof^  if  such  ^  pnxiuwd. 
proceeding  is  instituted  in  the  United  Kingdom,  that  such  witness  cannot  be  found  in 
that  kingdom,  or  if  In  any  British  possession,  that  he  cannot  be  found  in  the  same 
possession,  any  deposition  that  such  witness  may  have  previously  made  on  oath  in 
relation  to  the  same  subject  matter  before  any  justice  or  magistrate  in  Her  Majesty's 
dominions,  or  any  British  consular  officer  elsewhere,  shall  be  admissible  in  evidence 
subject  to  the  following  restrictions ;  (that  is  to  say,) 

(1.)  If  such  deposition  was  made  in  the  United  Kingdom,  it  shall  not  be  admissible  in 

any  proceeding  instituted  in  the  United  Kingdom  : 
(2.)  If  such  a  deposition  was  made  in  any  British  possession,  it  shall  not  be  admissible 

in  any  proceeding  instituted  in  the  same  British  possession  : 
(3.)  If  the  proceeding  is  criminal  it  shall  not  be  admissible  unless  it  was  made  in  the  ' 

presence  of  the  person  accused : 
Every  deposition  so  made  as  aforesaid  shall  be  authenticated  by  the  signature  of  the 
judge,  magistrate,  or  consular  officer,  before  whom  the  said  is  made;  and  such  judge, 
magistrate,  or  consular  officer  shall,  when  the  same  is  taken  in  a  criminal  matter,  certify, 
if  the  fact  is  so,  and  that  the  accused  was  present  at  the  taking  thereof,  but  it  shall  not 
be  necessary  in  any  case  to  prove  the  signature  or  official  character  of  the  person 
appearing  to  have  signed  any  such  deposition ;  and  in  any  criminal  proceeding  such 
certificate  as  aforesaid  shall,  unless  the  contrary  is  proved,  be  sufficient  evidence  of  the 
accused  having  been  present  in  manner  thereby  certified ;  but  nothing  herein  contained 
shall  affect  any  case  in  which  depositions  taken  in  any  proceediui;  are  rendered 
admissible  in  evidence  by  any  Act  of  Parliament,  or  by  any  Act  or  Ordinance  of  the 
legislature  of  any  colony,  so  fitr  as  regards  such  colony,  or  to  interfere  with  the  power  of 
any  colonial  legislature  to  make  such  depositions  admissible  in  evidence,  or  to  interfere 
with  the  practice  of  any  court  in  which  depositions  not  authenticated  as  herein-before 
mentioned  are  admissible. 

■ 

HeffistixUion  of  and  Returns  respecting  Seamen, 

271.  There  shall  be  in  the  port  of  London  an  office,  to  be  called  the  "General  E>itabH»hinent of 
B^jistcr  and  Record  Office  of  Seamen,"  and  the  Board  of  Trade  shall  have  control  "*****' "®"' 
over  the  same,  and  may  appoint  and  from  time  to  time  remove  a  registrar  general,  and 

snch  assistants,  clerks,  and  servants  as  may  bo  necessary,  and  may  from  time  to  time, 
with  the  consent  of  the  Treasury,  regulate  their  salaries  and  allowances;  and  such 
salaries  and  allowances,  and  all  other  necessary  expenses,  shall  be  paid  by  the  Treasury 
out  of  any  monies  to  be  granted  by  Parliament  for  that  purpose ;  and  the  Board  of 
Tnde  may  direct  the  business  of  the  Registrar  Office  at  any  of  the  outports  to  be 
transacted  at  the  Shipping  Office,  or,  with  the  consent  of  the  Commissioners  of  Customs, 
at  the  custom  house  of  the  port,  and  may  appoint  the  shipping  master,  or,  with  such 
consent  as  aforesaid,  some  officer  of  customs,  to  conduct  the  same ;  and  such  business 
shall  thereupon  be  conducted  accordingly,  but  shall  in  all  cases  be  subject  to  the 
immediate  control  of  the  Board  of  Trade. 

272.  The  said  Registrar-Qeneral  of  Seamen  shall  by  means  of  the  agreements,  lists,  Register  of 
and  other  papers  to  be  transmitted  to  him  as  herein  directed,  or  by  such  other  means  as  "•'ftiuen  to  be 
are  in  his  power,  keep  a  register  of  all  persons  who  serve  in  ships  subject  to  the  pro-  ^^^' 
visions  of  this  Act. 

278.  Every  master  of  every  foreign-going  ship  of  which  the  crew  is  dischai^d  in  the  LUts  to  be  made 
United  Kingdom,  in  whatever  part  of  Her  Majesty's  dominions  the  same  is  registered,  JjJjjJin  ""^^p. 
and  of  every  home  trade  ship,  shall  make  out  and  sign  a  list  in  a  form  sanctioned  by  the  taia  partioularM. 
Board  of  Trade,  containing  the  following  particulars;  (that  is  to  say,) 
(1.)  The  number  and  date  of  the  ship's  register  and  her  registered  tonnage  : 
(2.)  The  length  and  general  nature  of  the  voyage  or  employment : 
(8.)  The  christian  names,  surnames,  ages,  and  places  of  birth  of  all  the  crew,  including 
the  ma-ster  and  apprentices ;  their  qualities  on  board,  their  last  ships  or  other 
employments,  and  the  dates  and  places  of  their  joining  the  ship : 
(4.)  The  names  of  any  members  of  the  crew  who  have  died  or  otherwise  ceased  to 
belong  to  the  ship,  with  the  times,  places,  causes,  and  circumstances  thereof : 
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17  &  IS  YiOT.     (1.)  The  Admiralty  Bhall  from  time  to  time  mike  regaUitions  requiring  the  ezhibttion 
c.  104.  of  sach  lights,  by  such  classes  of  ships,  whether  steam  or  sailing  ships,  within  such 

places  and  under  snch  circomstances  as  they  think  fit,  and  may  from  time  to  time 

to  lights  and  fog  revoke,  alter,  or  vary  the  same : 

■ignaU.  ^2,)  The  Admiralty  may,  if  they  think  fit,  make  regulations  lequiiing  the  use  of  sndi 

fog  signals,  by  such  classes  of  ships,  whether  steam  or  sailing  ships,  within  sodi 

places  and  under  such  circumstances  as  they  think  fit,  and  may  from  time  to  tine 

revoke,  alter,  or  vary  the  same : 

(3.)  All  regulation^  made  in  pursuance  of  this  section  shall  be  published  in  theXomioa 

Gazette,  and  shall  come  into  operation  on  a  day  to  be  named  in  the  Gazette  ia 

which  they  are  published,  and  the  Admiralty  shall  cause  all  such  regulations  to  be 

printed,  and  shall  furnish  a  copy  thereof  to  any  owner  or  master  of  a  ship  who 

applies  for  the  same,  and  production  of  the  Gazette  containing  such  r^ulationi 

shall  be  sufficient  evidence  of  the  due  making  and  purport  thereof : 

(4.)  All  owners  and  masters  shall  be  bound  to  take  notice  of  the  same,  and  shaB,  so 

long  as  the  same  continue  in  force,  exhibit  such  lights,  and  use  such  fog  signals,  st 

such  times,  within  such  places^  in  such  manner,  and  under  such  circamstanees  ai 

are  eigoined  by  such  regulations,  and  shall  not  exhibit  any  other  lights  or  use  aaj 

other  fog  signals,  and  in  case  of  default  the  master,  or  the  owner  of  the  ship,  if  it 

appears  that  he  was  in  fault,  shall  for  each  occasion  upon  which  such  legnlatiou 

are  infringed  incur  a  penalty  not  exceeding  20/. 

Rate  ts  to  ships       296.  Whenever  any  ship,  whether  a  steam  or  sailing  ship,  proceeding  in  one  direetioii, 

m^ng  Mch       meets  another  ship,  whether  a  steam  or  sailing  ship,  proceeding  in  another  direction,  so 

that  if  both  ships  were  to  continue  their  respective  courses  they  would  pass  so  near  as  to 

involve  any  risk  of  a  collision,  the  helms  of  both  ships  shall  be  put  to  port  so  as  to  psM 

on  the  port  side  of  each  other ;  and  this  rule  shall  be  obeyed  by  all  steam  ships  and  bj 

all  sailing  ships  whether  on  the  port  or  starboard  tack,  and  whether  dose-hauled  or  not, 

unless  the  circumstances  of  the  case  are  such  as  to  render  a  departure  from  the  rale 

necessary  in  order  to  avoid  immediate  danger,  and  subject  also  to  the  proviM)  that  due 

regard  shall  be  had  to  the  dangers  of  navigation,  and,  as  regards  sailing  ships  on  the 

starboard  tack  close-hauled,  to  the  keeping  such  ships  under  command. 

Rutofortteamers      297.  Every  steam  ship,  when  navigating  any  narrow  channel,  shall,  whenever  it  is  lafe 

ebtuuMliu  *^^  practicable,  keep  to  that  side  of  the  fair-way  or  mid-channel  which  lies  on  the 

starboard  side  of  such  steam  ship. 

If  eoUMon  298.  If  in  any  case  of  collision  it  appears  to  the  court  before  which  the  case  is  tried 

brMu£  o?the       ^^^  ^^^^  collision  was  occasioned  by  the  non-observance  of  any  rule  for  the  exhibitioB 

above  rules,         of  lights  or  the  use  of  fog  signals  issued  in  pursuance  of  the  powers  herein-befioR 

enatiodto^  ^    contained,  or  of  the  foregoing  rule  as  to  the  passing  of  steam  and  sailing  ships,  or  of 

recover.  the  foregoing  rule  as  to  a  steam  ship  keeping  to  that  side  of  a  narrow  channel  which 

lies  on  the  starboard  side,  the  owner  of  the  ship  by  which  such  role  has  been  infringed 

shall  not  be  entitled  to  recover  any  recompense  whatever  for  any  damage  sustained  by 

such  ship  in  such  collision,  unless  it  is  shown  to  the  satis&ction  of  the  court  that  the 

circumstances  of  the  case  made  a  departure  from  the  rule  necessary. 

Breaobes  of  nich      299.  In  case  any  damage  to  person  or  property  arises  from  the  non-observance  by  soy 

i^fdl^defk^/t^      ahip  of  any  of  the  said  rules,  such  damage  shall  be  deemed  to  have  been  occasiooed  bgr 

the  wiliul  de&ult  of  the  person  in  charge  of  the  deck  of  such  ship  at  the  time,  unle»it 

is  shown  to  the  satisfaction  of  the  court  that  the  circumstances  of  the  case  made  i 

departure  from  the  rule  necessary. 

Bvild  and  Equipment  qf  Steam  Sffiipa. 
Iron  •teamers  to       800.  The  following  rules  shall  be  observed  with  respect  to  the  build  of  iron  steun 

partldona.  (1.)  Every  steam  ship  buUt  of  iron,  of  one  hundred  tons  or  upwards,  the  boildinf  of 

which  commenced  after  the  twenty-eighth  day  of  August,  one  thousand  dght 
hundred  and  forty-six,  and  every  steam  ship  built  of  iron  of  less  burden  than  one 
hundred  tons  the  building  of  which  commenced  after  the  seventh  day  of  Augnit 
one  thousand  eight  hundred  and  fifty-one  (except  ships  used  solely  as  steam  togs), 
shall  be  divided  by  substantial  transverse  water-tight  partitions,  so  that  the  forepsit 
of  the  ship  shall  be  separated  from  the  engine  room  by  one  of  such  partitions,  lad 
so  that  the  after  part  of  such  ship  shall  be  separated  from  the  engine  room  lij 
•  another  of  such  partitions : 
(2.)  Every  steam  ship  built  of  iron,  the  building  of  which  commences  after  the  passing 
of  this  Aci,  shall  be  divided  by  such  partitions  as  aforesaid  into  not  less  than  thrre 
equal  parte,  cr  as  nearly  so  as  circumstances  permit : 
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(3.)  In  such  last-mentioned  shipB  each  snch  partition  as  aforesaid  shall  be  of  equal  17  &  18  Vior. 

strength  with  the  side  plates  of  the  ship  with  which  it  is  in  contact :                                 c.  104. 
(4.)  Every  screw  steam  ship  bailt  of  iron,  the  building  of  which  commences  after  the 

passing  of  this  Act,  shall,  in  addition  to  the  above  partitions,  be  fitted  with  a  small 

water-tight  compartment  enclosing  the  after-extremity  of  the  shaft : 
And  no  officer  of  customs  or  other  person  shall  grant  a  clearance  or  transire  for  any  iron  offiMrs  of 
steam  ship  required  to  be  divided  or  fitted  as  aforesaid,  unless  the  same  is  so  divided  and  cu8t4»roa  not  to 
fitted  ;  and  if  any  such  ship  attempts  to  ply  or  go  to  sea  without  such  clearance  or  SJi'Jt^'^***** 
transire,  any  such  officer  may  detain  her  until  she  is  so  divided  and  fitted ;  and  if  any  divided. 
steam  ship  herein-before  required  to  be  so  divided  or  fitted  plies  or  goes  to  sea  without 
being*  so  divided  or  fitted,  the  owner  shall  incur  a  penalty  not  exceeding  1002. 

301.  Steam  ships  shall  be  provided  as  follows ;  (that  is  to  say,)  Equipment  of 

(1.)  Every  steam  ship  of  which  a  survey  is  hereby  required  shall  be  provided  with  a  *'**"  tMpn. 

safety  valve  upon  each  boiler,  so  constructed  as  to  be  out  of  the  control  of  the  8«Ajty  valve. 

engineer  when  the  steam  is  up,  and,  if  such  valve  is  in  addition  to  the  ordinary 

valve,  it  shall  be  so  constructed  as  to  have  an  area  not  less  and  a  pressure  not 

greater  than  the  area  of  and  pressure  on  that  valve : 
(2.)  Every  sea-going  steam  ship  employed  to  carry  passengers  shall  have  her  compasses  Companaes  to  bo 

properly  adjusted  from  time  to  time ;  such  adjustment,  in  the  case  of  ships  surveyed  Adjusted. 

as  herein-after  mentioned,  to  be  made  to  the  satisfaction  of  the  shipwright  surveyor, 

and  according  to  such  regulations  as  may  be  issued  by  the  Board  of  Trade : 
(3.)  Every  sesrgoing  steam  ship  (unless  used  solely  as  a  steam  tug)  shall  be  provided  fii«  hofte. 

with  a  hose  adapted  for  the  purpose  of  extinguishing  fire  in  any  part  of  the  ship  and 

capable  of  being  connected  with  the  engines  of  the  ship  : 
(4.)  Every  sea-going  steam  ship  employed  to  carry  passengers  shall  be  provided  with  signals. 

the  following  means  of  making  signals  of  distress  ;  (that  is  to  say,)  twelve  blue  lights 

or  twelve  port  fires,  and  one  cannon  with  ammunition  for  at  least  twelve  charges, 

or,  in  the  discretion  of  the  master  or  owner  of  such  ship,  with  such  other  means 

of  making  signals  (if  any)  as  may  have  previously  been  approved  by  the  Board  of 

Trade: 
(5.)  Every  home  trade  steam  ship  employed  to  carry  passengers  by  sea  shall  be  sheltar  for  deck 

provided  with  such  shelter  for  the  protection  of  deck  passengers  (if  any)  as  the  pftnengen. 

Board  of  Trade,  having  regard  to  the  nature  of  the  passage,  the  number  of  deck 

passengers  to  be  carried,  the  season  of  the  year,  the  safety  of  the  ship,  and  the 

circumstances  of  the  case,  may  require  : 
And  if  any  steam  ship  as  aforesaid  plies  or  goes  to  sea  from  any  port  in  the  United 
Kingdom  without  being  so  provided  as  herein-before  required,  then  for  each  default  in 
any  of  the  above  requisites  the  owner  shall  (if  he  appears  to  be  in  fault)  incur  a  penalty 
not  exceeding  100^.,  and  the  master  shall  (if  he  appears  to  be  in  femlt)  incur  a  penalty 
not  exceeding  501. 

802.  If  any  person  places  an  undue  weight  on  the  safety  valve  of  any  steam  ship,  or.  Penalty  for 

in  the  case  of  steam  ships  surveyed  as  herein-after  mentioned,  increases  such  weight  oa'^^y  ^llwe!^ 
bejrond  the  limits  fixed  by  such  engineer  surveyor  as  hereinafter  mentioned,  he  shall, 
in  addition  to  any  other  liabilities  he  may  incur  by  so  doing,  incur  a  penalty  not 
exceeding  100/. 

Survey  of  Passenger  Steamers, 

803.  For  the  purpose  of  the  enactments  herein  contained  with  respect  to  surveys  and  Definition  of 
certificates  of  passenger  steam  ships,  the  word  **  passengers  "  shall  be  held  to  include  v^»^^^ 
any  person  carried  in  a  steam  ship,  other  than  the  master  and  crew  and  the  owner,  his 

fiunily  and  servants ;  and  the  expression  "  passenger  steamer  "  shall  be  held  to  include 
every  British  steam  ship  carrying  passengers  to,  from,  or  between  any  place  or  places  in 
the  United  Kingdom,  excepting  steam  ferry  boats  working  in  chains,  commonly  called 
steam  bridges. 

804.  Every  passenger  steamer  shall  be  surveyed  twice  at  the  least  in  each  year  in  Paaaenger 
manner  herein-after  mentioned.  Btoamerj  to  be 

805.  The  Board  of  Trade  may  from  time  to  time  appoint  such  number  of  fit  and  ^^'*#m-^ 
proper  persons  to  be  shipwright  surveyors  and  engineer  surveyors  for  the  purposes  of  to  appoint 
this  Act  at  such  ports  or  places  as  it  thinks  proper,  and  may  also  appoint  a  surveyor  aarve^rors,  and 
general  for  the  United  Kingdom,  and  may  from  time  to  time  remove  such  surveyors  or  Jf.|ijf*'  *•*"»*"•• 
any  of  them,  and  may  from  time  to  time  fix  and  alter  the  rates  of  remuneration  to  be 

received  by  such  surveyors. 

806.  It  shall  be  lawful  for  the  said  surveyors  in  the  execution  of  their  duties  to  go  on  Surveyors  to 
bo«rd.any  steam  ship  at  all  reasonable  times,  and  to  inspect  the  same  or  any  part  j^^^^J^^**'*^ 
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thereof,  or  any  of  the  machinery,  boats,  equipments,  or  articles  on  board  thereof,  or  aaj 
certificates  of  the  master  or  mate  to  which  the  provisions  of  this  Act  or  any  of  the 
regulations  to  be  made  by  virtue  thereof  apply,  not  unnecessarily  detaining  or  delaji^g 
the  ship  from  proceeding  on  any  voyage,  and,  if  in  consequence  of  any  acddeat  to  any 
such  ship  or  for  any  other  reason  they  consider  it  necessary  so  to  do,  to  require  the  afaip 
to  be  taken  into  dock  for  the  purpose  of  surveying  the  hull  thereof;  and  any  peisaa 
who  hinders  any  such  surveyor  from  going  on  board  any  such  steam  ship,  or  otherwise 
impedes  him  in  the  execution  of  his  duty  under  this  Act,  shall  incur  a  penalty  not 
exceeding  51, 

807.  The  said  surveyors  shall  execute  their  duties  under  the  direction  of  the  Board  of 
Trade,  and  such  Board  shall  make  regulations  as  to  the  manner  in  which  the  snrreys 
hereinafter  mentioned  shall  be  made,  and  as  to  the  notice  to  be  given  to  the  suzTeyoa 
when  surveys  are  required,  and  as  to  the  amount  and  payment  of  any  travelling  or  other 
expenses  incurred  by  such  surveyors  in  the  execution  of  their  duties,  and  may  thereby 
determine  the  persons  by  whom  and  the  conditions  under  which  such  paymeat  shall 
be  made. 

808.  Every  surveyor  who  demands  or  receives  directly  or  indirectly  from  the  owner  or 
master  of  any  ship  surveyed  by  him  under  the  provisions  of  this  Act  any  fee  or  remone- 
ration  whatsoever  for  or  in  respect  of  such  survey,  otherwise  than  as  the  officer  and  by  the 
direction  of  the  Board  of  Trade,  shall  incur  a  penalty  not  exceeding  50^. 

809.  The  owner  of  every  passenger-steamer  shall  cause  the  same  to  be  surveyed  at  the 
times  herein-after  directed  by  one  of  the  said  shipwright  surveyors  and  by  one  of  the  said 
engineer  surveyors  so  appointed  as  aforesaid;  such  shipwright  surveyor  being,  in  the  ease 
of  iron  steamers,  a  person  who  is  in  the  judgment  of  the  Board  of  Trade  properly  qualified 
to  survey  such  ships ;  and  such  surveyors  shall  thereupon,  if  satisfied  that  they  can  with 
propriety  do  so,  give  to  such  owner  declarations  as  follows : 

The  declaration  of  the  shipwright  surveyor  shall  contain  statements  of  the  following 
particulars  (that  is  to  say)  : 
(1.)  That  the  hull  of  the  ship  is  sufficient  for  the  service  intended  and  in  good  con- 
dition : 
(2.)  That  the  partitions,  boats,  life-buoys,  lights,  signals,  compasses,  and  sihelter  for 
deck  passengers,  and  the  certificates  of  the  master  and  mate  or  mates,  ate  audi,  and 
in  such  condition  as  required  by  this  Act : 
(8.)  The  time  (if  less  than  six  months)  for  which  the  sud  hull  and  equipmenta  will  be 

sufficient : 
(4.)  The  limits  (if  any)  beyond  which,  as  regards  the  hull  and  equipments,  the  ship  is 

in  the  surveyor's  judgment  not  fit  to  ply : 
(5.)  The  number  of  passengers  which  the  ship  is  in  the  judgment  of  the  surveyor  fit  to 
carry,  distinguishing,  if  necessary,  between  the  respective  numbers  to  be  carried  on 
the  deck  and  in  the  cabins,  and  in  different  parts  of  the  deck  and  cabins :  aneh 
numbers  to  be  subject  to  such  conditions  and  variations,  according  to  the  time  of 
year,  the  nature  of  the  voyage,  the  cargo  carried,  or  other  drcumstances,  aa  the  ease 
requires : 
And  the  declaration  of  the  engineer  aurveyor  shall  contain  statements  of  the  following 
particulars  (that  is  to  say) : 
(1.)  That  the  machinery  of  the  ship  is  sufficient  for  the  service  intended,  and  in  good 

condition : 
(2.)  The  time  (if  less  than  six  months)  for  which  such  machinery  will  be  soffident : 
(8.)  That  the  safety-valves  and  fire-hose  are  such  and  in  such  condition  as  are  requixed 

by  this  Act : 
(4.)  The  limits  of  the  weight  to  be  placed  on  the  safety-valves : 

(5.)  The  limits  (if  any)  beyond  which,  as  regards  the  machinery,  the  ship  ia  in  the 
surveyor's  judgment  not  fit  to  ply : 
And  such  declarations  shall  be  in  such  form  as  the  Board  of  Trade  directs. 

310.  The  said  owner  shall  transmit  such  declarations  to  the  Board  of  Trade  within 
fourteen  days  after  the  dates  of  the  receipt  thereof  respectively ;  and  in  de£suU  shall 
forfeit  a  Hum  not  exceeding  ten  shillings  for  every  day  that  the  sending  of  such  dedaia- 
tions  is  delayed ;  and  such  sum  shall  be  paid  upon  the  delivery  of  the  certificate  herein- 
after mentioned  in  addition  to  the  fee  payable  for  the  same,  and  shall  be  applied  in  the 
same  manner  as  such  fees. 

811.  In  all  cases  where  it  is  possible  the  sud  half-yearly  surveys  shall  be  made  in  the 
months  of  April  and  of  October,  and  the  declarations  shall  be  transmitted  on  or  before 
the  thirtieth  day  of  April  and  the  thirty-first  day  of  October  respectively ;  but  if  the 
owner  of  any  passenger-steamer  is  unable  to  have  the  same  surveyed  in  the  month  of 
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April  or  October  (as  the  case  maj  be),  either  by  reason  of  such  ship  being  absent  from  the  17  &  18  Vict 
United  Kingdom  daring  the  whole  of  those  periods  respectively,  or  by  reason  of  such  ship  c.  1 04. 
or  the  machinery  thereof  being  nnder  construction  or  repair,  or  of  such  ship  being  laid  up 
in  dock,  or  for  any  other  reason  satisfactory  to  the  Board  of  Trade,  then  he  shall  have  the 
same  surveyed  as  aforesaid  as  soon  thereafter  as  possible,  and  shall  transmit  such  declara- 
tiona  to  the  Board  of  Trade  within  fourteen  days  after  the  receipt  thereof,  together  with 
a  statement  of  the  reasons  which  have  prevented  the  survey  of  such  ship  at  the  time 
hereinbefore  prescribed,  and  shall,  in  case  of  delay  in  transmitting  the  declarations,  be 
liable  to  a  forfeiture  similar  to  that  mentioned  in  the  last  preceding  section. 

312.  Upon  the  receipt  of  such  declarations  the  Board  of  Trade  shall,  if  satisfied  that  Board  of  Trado 
the  provisions  of  the  Fourth  Part  of  this  Act  have  been  complied  with,  cause  a  certificate  ^^"*  ^'"*" 
in  dnplicate  to  be  prepared  and  issued  to  the  effect  that  the  provisions  of  the  law  with 

respect  to  the  survey  of  the  ship  and  the  transmiasion  of  dedarations  in  respect  thereof 
have  been  complied  with;  and  such  certificate  shall  state  the  limits  (if  any)  beyond 
which,  according  to  the  declaration  of  the  surveyors,  such  ship  is  not  fit  to  ply,  and  shall 
also  contain  a  statement  of  the  number  of  passengers  which,  according  to  the  declaration 
of  the  shipwright  surveyor,  such  ship  is  fit  to  carry,  distinguishing  (if  necessary)  between 
the  respective  numben  to  be  carried  on  the  deck  and  in  the  cabins  and  in  different  parts 
of  the  deck  and  cabins,  such  number  to  be  subject  to  such  conditions  and  variations 
according  to  the  time  of  year,  the  nature  of  the  voyage,  the  cargo  carried,  and  other 
circumstances,  as  the  case  requires. 

313.  The  Board  of  Trade  shall  transmit  such  duplicate  certificate  to  the  shipping  Inae  and  trans- 
master  or  to  some  other  public  officer  at  such  port  as  the  owner  may  mention  for  the  ^*^S{^^. 
porpoee  or  at  the  port  where  the  owner  or  his  agent  resides  or  where  the  ship  was 

surveyed  and  is  for  the  Ume  being  lying,  and  shall  cause  notice  of  such  transmission  to 
be  given  by  post  or  otherwise  to  the  master  or  owner  or  his  agent ;  and  the  said  shipping 
master  or  officer  shall  deliver  such  duplicate  certificate  to  the  said  owner,  master,  or 
agent  on  his  applying  and  paying  the  fees  and  other  sums  (if  any)  herein  mentioned 
as  payable  in  that  behalf;  and  in  proving  the  due  issue  and  transmission  to  the  owner, 
agent,  or  master  of  such  certificate,  it  shall  be  sufficient  to  show  that  the  same  has  been 
duly  received  by  such  shipping  master  or  public  officer  as  aforesaid,  and  that  due  notice 
of  the  transmission  thereof  to  such  shipping  master  or  officer  has  been  given  to  such 
owner,  master,  or  agent. 

314.  The  owner  of  every  passenger  steamer  requiring  a  certificate  under  the  Fourth  Fmi  to  be  paid 
Part  of  thU  Act  shall  pay  for  every  certificate  granted  by  the  Board  of  Trade  such  fees  «"  <»'0^>«»^"- 
as  such  Board  directs,  not  exceeding  the  fees  mentioned  in  the  table  marked  T.  in  the 

schedule  hereto. 

315.  No  certificate  shall  be  held  to  be  in  force  for  the  purposes  of  the  Fourth  Part  of  How  long  oertifl. 
this  Act  beyond  the  date  fixed  by  the  Board  of  Trade  for  the  expiration  thereof ;  and  no  JJ  ^'r^.**'***'*"* 
oertificate  idiall  be  in  force  after  notice  is  given  by  the  Board  of  Trade  to  the  owner, 

agent,  or  master  of  the  ship  to  which  the  same  relates,  that  such  board  has  cancelled  or 
reYoked  the  same :  Provided,  that  if  any  passenger  steamer  is  absent  firom  the  United 
Kingdom  at  the  time  when  her  certificate  expires,  no  penalty  shall  be  incurred  for  the 
want  of  a  certificate  until  she  first  begins  to  ply  with  passengers  after  her  next  snbse- 
qnent  return  to  the  United  Kingdom ;  and  the  Board  of  Trade  may  require  any  certificate 
which  has  expired,  or  has  been  revoked  or  cancelled,  to  be  delivered  up  as  it  directs ;  and 
any  owner  or  master  who  without  reasonable  cause,  n^lects  or  refuses  to  comply  with 
such  requirement,  shall  incur  a  penalty  not  exceeding  102. 

316.  The  Board  of  Trade  may  revoke  and  cancel  such  certificates  in  any  case  in  which  Board  of  Trade 

. .  *  .     V   ,.  ''  mav  cancel 

It  has  reason  to  believe—  cert  flcaten,  and 

(1.)  That  the  declarations  of  the  sufficiency  and  good  condition  of  the  hull,  equipments,  require  freeh 
and  machinery  of  any  passenger  steamer,  or  either  of  them,  have  been  fraudulently  deeiarations. 
or  erroneously  made ;  or, 
(2.)  That  such  certificate  has  otherwise  been  issued  upon  fiilse  or  erroneous  information ;  or, 
(8.)  That  since  the  mining  of  such  declarations  the  hull,  equipments,  or  machinery  of 
such  ship  have  sustained  any  injury,  or  are  otherwise  insufficient : 
And  in  every  such  case  the  Board  of  Trade  may,  if  it  thinks  fit,  require  the  owner  to  have 
the  hull,  equipments,  or  machinery  of  such  ship  again  surveyed,  and  to  transmit  a  further 
declaration  or  declarations  of  the  sufficiency  and  good  condition  thereof,  before  reissuing 
any  certificate  or  granting  a  fresh  one  in  lieu  thereof. 

817.  The  owner  or  master  of  every  passenger  steamer  shall  forthwith  on  the  transmia-  Copy  of  eertifl- 
sion  of  any  such  certificate  as  aforesaid  to  him  or  his  agent  cause  one  of  the  duplicates  ^^J^^u^JJ^ 
thereof  so  transmitted  to  be  put  up  in  some  conspicuous  part  of  the  ship,  so  as  to  be  part  of  ship, 
visible  to  all  persons  on  board  the  same,  and  shall  cause  it  to  be  continued  so  put  up  so 
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17  &  18  ViOT. 
c.  104. 

Ship  nnt  to 
pro<-eed  on  ber 
voyagi*  without 
cenlttcate. 


PeoKltj  for 
carrying  .  tm^a- 
grr*  III  ezeeMH  of 
iiuttib«*tt-prclfied 
in  eeriiflciite. 


ForgflTy  of 
droUrxttoD  or 
eeitiflcjitaa 
miiiileineanor. 


Surve  jora  to 
mt^tr>  re'ums  of 
thM  build  and 
otber  ^ai^  ticulan 
of  steam  fih^ps, 
and  owneri  ani 
maHters  to  uirs 
iDfc»rmaiiou  for 
that  purpoM. 


PenaltiM  on 
p«niona  forcing 
way  on  board ; 


or  reftising  to 
quit  the  abip. 


Penalty  for 
ayoldtng  pay- 
ment offartH. 


long  as  sach  certificate  remains  in  force  and  such  ship  is  in  nse ;  and  in  deCinli  saA 
owner  or  master  shall  for  every  offence  incur  a  penalty  not  exceeding  10/. 

818.  It  shall  not  be  lawful  for  any  passenger  steamer  to  proceed  to  sea  or  upon  anr 
Toyage  or  excursion  with  any  passengers  on  board,  unless  the  owner  thereof  has  tm>- 
mitted  to  the  Board  of  Trade  the  declarations  herein-before  required,  nor  unless  tlie owner 
or  master  thereof  has  received  from  such  board  such  a  certificate  as  herein-before  pnnded 
for,  such  certificate  being  a  certificate  applicable  to  the  voyage  or  excursion  on  whiA 
such  ship  is  about  to  proceed ;  and  no  officer  of  customs  shall  grant  any  clearance  or 
transire  for  any  passenger  steamer  unless  upon  the  production  of  such  certijficate  » 
aforesaid  (being  a  certificate  then  in  force  and  applicable  as  aforesaid) ;  and  if  say 
passenger  steamer  attempts  to  ply  or  go  to  sea  without  such  production,  any  each  ofieer 
may  detain  her  until  such  certificate  is  produced ;  and  if  any  passenger  steamer  plies  or 
goes  to  sea  with  any  passengers  on  board,  without  having  one  of  the  duplicates  of  soch 
certificate  as  aforesaid  (being  a  certificate  then  in  force,  and  applicable  as  aforesaid),  lo 
put  up  as  aforesaid  in  some  conspicuous  part  of  the  ship,  the  owner  thereof  shall  for  sadi 
offence  incur  a  penalty  not  exceeding  100/.,  and  the  master  of  such  ship  shall  also  incur  a 
fiirtbcr  penalty  not  exceeding  20/. 

319.  If  the  owner  or  master  or  other  person  in  charge  of  any  passenger  steamer 
receives  on  board  thereof  or  on  or  in  any  part  thereof,  or  if  such  ship  has  on  board 
thereof  or  on  or  in  any  part  thereof,  any  number  of  passengers  which,  having  regard  to 
the  time,  occasion,  and  circumstances  of  the  case,  is  greater  than  the  number  of 
passengers  allowed  by  the  certificate,  the  owner  or  master  shall  incur  a  penalty  not 
exceeding  20/.,  and  also  an  additional  penalty  not  exceeding  five  shilling;!  for  even- 
passenger  over  and  above  the  number  allowed  by  the  certificate,  or,  if  the  fare  of  any  of 
the  passengers  on  board  exceeds  five  Hhillings,  not  exceeding  double  the  amount  of  the 
fitres  of  all  the  pa»sengers  who  are  over  and  above  the  number  so  allowed  as  aforesaid, 
such  fares  to  be  estimated  at  the  highest  rate  of  fare  payable  by  any  passenger  on 
board. 

320.  Every  person  who  knowingly  and  wilfully  makes  or  assists  in  making  or  procures 
to  be  made  a  false  or  fraudulent  declaration  or  certificate  with  respect  to  any  passenger 
steamer  requiring  a  certificate  under  the  Fourth  Part  of  this  Act.  or  who  foigea,  assists 
in  forging,  or  procures  to  be  forged,  fraudulently  alters,  assists  in  fraudulently  altering, 
or  procures  to  be  fraudulently  altered,  any  declaration  or  certificate  requind  by  the 
Fourth  Part  of  this  Act,  or  any  words  or  figures  in  any  such  declaration  or  certificate,  or 
any  signature  thereto,  shall  be  deemed  guilty  of  a  misdemeanor. 

321.  The  said  surveyors  shall  from  time  to  time  make  such  returns  to  the  Board  of 
Trade  as  it  requires  with  respect  to  the  build,  dimensions,  draught,  burden,  rate  of 
soiling,  room  for  fuel,  and  the  nature  and  particulars  of  machinery  and  equipments  of 
the  ships  surveyed  by  them ;  and  every  owner,  master,  and  engineer  of  any  such  siiip 
shall,  on  demand,  give  to  such  surveyors  all  such  information  and  assl^tanoe  within  hh 
power  aA  they  require  for  the  purpose  of  such  returns;  and  every  such  owner,  master,  or 
engineer  who,  on  bieing  applied  to  for  that  purpose,  wilfully  refuses  or  n^lects  to 
g^ve  such  information  or  assistance,  shall  be  liable  to  a  penalty  not  exceeding  5/. 

Misconduct  by  Passengers  in  Steamers. 

322.  The  following  offenders,  that  is  to  say, 

(1.)  Any  person  who,  after  having  been  refused  admission  into  any  steamer  by  tiie 
owner  or  person  in  charge  thereof  or  by  any  person  in  the  employ  of  the  owner 
thereof,  on  account  of  such  steamer  being  full,  and  after  having  had  the  full  amoont 
of  his  fare  (if  he  has  paid  the  same)  returned  or  tendered  to  him,  nevertheIeK 
persists  in  attempting  to  enter  the  same ;  and 

(2.)  Any  person,  having  got  on  board  any  steamer,  who,  upon  being  requested  on  the 
like  account  by  the  owner  or  person  in  charge  thereof  or  by  any  person  in  the 
employ  of  the  owner  to  leave  such  steamer  before  the  same  has  quitted  the  place  st 
which  such  person  got  on  board,  and  upon  having  the  full  amount  of  his  fSue  (if  he 
has  paid  the  same)  returned  or  tendered  to  him,  refuses  to  comply  with  sach 
request ; 
Shall  for  each  such  offence  incur  a  penalty  not  exceeding  forty  shillings^  to  be  paid  to  the 
said  owner. 

828.  The  following  offenders,  that  is  to  say, 

(1.)  Any  person  who  travels  or  attempts  to  travel  in  any  passenger  steamer  which  has 
been  duly  surveyed  in  conformity  with  the  provisions  of  this  Act,  without 
having  previously  paid  his  fare,  and  with  intent  to  avoid  payment  thereof;  and 

(2.)  Any  person  who,  having  paid  his  fare  for  n  certain  distance,  knowin^rly  and 
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wilfully  proceeds  in  anj  snch  fiteamer  beyond  snch  distance,  Tritbout  previously  17  &  18  Yior. 

paying  tbe  additional  fare  for  tbe  additional  distance,  and  with  intent  to  avoid        c.  104. 

payment  thereof;  and  

(3.)  Any  person  who  knowingly  and  wilfully  refuses  or  '^neglecta,  on  arriving  at  the 

point  to  which  he  has  paid  his  fare,  to  quit  any  such  steamer  ; 
Shall  for  every  such  offence  incur  a  penalty  not  exceeding  five  shillings,  in  addition  to 
the  fare  payable  by  him,  such  penalty  to  be  payable  to  the  owner  of  such  steamer. 

824.  Every  person  who,  having  committed  any  of  the  offences  mentioned  in  the  two  Panalty  on 
last  preceding  sections  or  either  of  them,  refuses  on  application  of  the  master  of  the  ship  foUwe'the'r**"^ 
or  of  any  other  person  in  the  employ  of  the  owner  thereof  to  give  his  name  and  address,  n«Tnf>  nnd 
or  who  on  such  application  gives  a  false  name  or  address,  shall  incur  a  penalty  not  address, 
exceeding  20/.,  to  be  paid  to  the  said  owner. 

325.  The  master  of  any  home  trade  passenger  steam  ship  may  refuse  to  receive  on  Poirar  to  reftiae 
board  thereof  any  person  who  by  reason  of  drunkenness  or  otherwise  is  in  such  a  state,  °'  remove 

or  misconducts  himself  in  such  a  manner,  as  to  cause  annoyance  to  other  passengers  on  ^  dnufk  o7 
board,  or  if  such  person  is  on  board,  may  put  him  on  shore  at  any  convenient  place ;  and  misooodnet 
no  person  so  refused  admittance  or  put  on  shore  shall  be  entitled  to  the  return  of  any  ^^w**"*!^*"* 
&re  he  may  have  paid. 

AccidefUs. 

326.  Whenever  any  steam  ship  has  sustained  or  caused  any  accident  occasioning  loss  Aoeid«nt  to 
of  life  or  any  serious  injury  to  any  person,  or  has  received  any  material  damage  affecting  ?^"°  "VJd't*** 
her  seaworthiness  or  her  efficiency  either  in  her  hull  or  in  any  part  of  her  machinery,  the  Board  of  Trade. 
owner  or  master  shall,  within  twenty-four  hours  after  the  happening  of  such  accident  or 

damage,  or  as  soon  thereafter  as  possible,  send  to  the  Board  of  Trade,  by  letter  signed  by 
such  owner  or  master,  a  report  of  such  accident  or  damage,  and  of  the  probable  occasion 
thereof,  stating  the  name  of  the  ship,  the  port  to  which  she  belongs,  and  the  place  where 
she  is ;  and  if  such  owner  or  master  neglect  so  to  do  he  shall  for  such  offence  incur  a 
penalty  not  exceeding  50/. 

327.  If  the  owner  of  any  steam  ship  have  reiu>on,  owing  to  the  nonappearance  of  such  Notfoe  to  be 
ship,  or  to  any  other  circumstance,  to  apprehend  that  such  ship  has  been  wholly  lost,  he  hlTided'tou^oT 
shall  as  soon  as  conveniently  may  be  send  notice  thereof  in  like  manner  to  the  Board  of  srcam  ahip^. 
Trade,  and  if  he  neglect  so  to  do  within  a  reasonable  time  he  shall  for  such  offence  incur 

a  penalty  not  exceeding  50/. 

828.  In  every  case  of  collision,  in  which  it  is  practicable  so  to  do,  the  master  shall  J''l"[i^i"  ^J^ 
immediately  after  the  occurrence  cause  a  statement  thereof,  and  of  the  circumstances  i^g, 
under  which  the  same  occurred,  to  be  entered  in  the  official  log  book  (if  any),  such  entry 
to  be  signed  by  the  master,  and  also  by  the  mate  or  one  of  the  crew,  and  in  default  shall 
ineor  a  penalty  not  exceeding  20/. 

Carrying  Dangermts  GhoiU. 
329.  No  person  shall  be  entitled  to  carry  in  any  ship,  or  to  require  the  master  or  Proriaions  to 
owner  of  any  ship  to  carry  therein,  any  aquafortis,  oil  of  vitriol,  gunpowder,  or  any  other  SJJIJIdaMerouB 
goods  which,  in  the  judgment  of  such  master  or  owner,  are  of  a  dangerous  nature ;  and  ^{oyla  on  board 
if  any  person  carries  or  sends  by  any  ship  any  goods  of  a  dangerous  natore  without  wifhont  due 
distinctly  marking  their  nature  on  the  outside  of  the  package  containing  the  same,  or  ^  ^' 
otherwise  giving  notice  in  writing  to  the  master  or  owner  at  or  before  the  time  of 
carrying  or  sending  the  same  to  be  shipped,  he  shall  for  every  such  offence  incur  a 
penalty  not  exceeding  100/. ;  and  the  master  or  owner  of  any  ship  may  refuse  to  take  on 
board  any  parcel  that  he  suspects  to  contain  goods  of  a  dangerous  nature,  and  may 
require  them  to  be  opened  to  ascertain  the  fact. 


PART   V. 

PILOTAGH 
AppliccUion, 
830.  The  Fifth  Part  of  this  Act  shall  apply  to  the  United  Kingdom  only.  Appijeation  of 

Part  V.  of  Act. 

Powers  of  Pilotage  Authorities  (Oeneral), 

381.  Every  pilotage  authority  shall  retain  all  powers  and  jurisdiction  which  it  now  JjX?o^' Uoia« 
lawfully  posse^ies,  so  far  as  the  same  are  consistent  with  the  provisions  of  this  Act ;  but  anrhorittea.  ^ ' 
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[PABT  T. 


17  k  18  Vict. 
c  104. 


Power  of  pilotage 
authorities  to 
make  and  extend 
exemptinna  from 
compulsory 
pilotage. 


Poweni  of  pilot- 
age authoriticB. 


To  determine 
qnallflcatlons  of 
pilots : 

To  make  regnla- 
tlons  an  to  pilot 
IxMts: 


To  make  regu- 
lations for  the 
goTerament  of 
pilots. 

To  make  rpgnlA« 
tlons  as  to  licence 
and  certificates : 


To  alter  a,nA 
reduce  rates  of 
pilotage: 


To  arrange  the 
limits  of  pilot* ge 
district} : 


To  establish 
funds  f  jr  super, 
annnated  pilots : 


no  law  relating  to  such  authority,  or  to  the  pilots  licensed  by  it,  and  no  act  done  bj 
such  authority,  shall,  if  inconsistent  with  any  provision  of  tMs  Act,  be  of  any  force 
whatever. 

882.  Every  pilotage  authority  shall  have  power,  by  byclaw  made  with  the  consent  of 
Her  Migesty  in  council,  to  exempt  the  masters  of  any  ships,  or  of  any  classes  of  shipgy 
from  being  compelled  to  employ  qualified,  pilots,  and  to  annex  any  terms  or  oonditioos 
to  such  exemptions,  and  to  revise  and  extend  any  exemptions  now  existing  by  virtu 
of  this  Act  or  any  other  Act  of  Parliament,  law,  or  charter,  or  by  usage,  upon  sadi  tenm 
and  conditions  and  in  such  manner  as  may  appear  desirable  to  such  authority. 

338.  Subject  to  the  provisions  contained  in  the  fifth  part  of  tMs  Act,  it  shall  be  lawful 
for  every  pilotage  authority,  by  byelaw  made  with  the  consent  of  Her  Majesty  in  couDdl, 
from  time  to  time  to  do  all  or  any  of  the  following  things  within  its  districts ;  (thai  is 
to  say,) 

(1.)  To  determine  the    qualifications  to  be  required  from  persons  applying  to  be 
licensed  as  pilots,  whether  in  respect  of  their  age,  skill,  time  of  service,  character, 
or  otherwise : 
(2.)  To  make  regulations  as  to  the  approval  and  licensing  of  pilot  boats  and  ships,  with 
power  to  establish  and  regulate  companies  for  the  support  of  such  boats  and  ships, 
and  for  a  participation  in  the  profits  made  thereby ;  the  companies  so  established 
to  be  exempt  from  the  provisions  of  the  Act  passed  in  the  session  holden  in  the 
seventh  and  eighth  years  of  the  reign  of  Her  present  Majesty,  chapter  one  hundred 
and  ten,  intituled  An  Act  for  the  Registration,  Incorporation,  and  Regulation  of  Joist 
Stock  Companies. 
(3.)  To  make  regulations  for  the  government  of  the  pilots  licensed  by  them,  and  for 
insuring  their  good  conduct,  and  their  constant  attendance  to  and  ^ectual  perform- 
ance of  their  duty,  either  at  sea  or  on  shore : 
{i.)  To  fix  the  terms  and  conditions  of  granting  licences  to  pUots  and  apprentices,  and 
of  granting  such  pilotage  certificates  as  herein-after  mentioned  to  masters  and  mates, 
and  to  make  regulations  for  punishing  any  breach  of  such  regulations  as  aforesaid 
committed  by  such  pilots  or  apprentices  or  by  such  masters  and  mates  by  the  with- 
drawal or  suspension  of  their  licences  or  certificates,  as  the  case  may  be,  or  by  the 
infliction  of  penalties  to  be  recoverable  summarily  before  two  justices,  so  that  no 
such  penalty  be  made  to  exceed  the  sum  of  20^,  and  so  that  every  such  penalty  he 
capable  of  reduction  at  the  discretion  of  the  justices  by  whom  the  same  is  inflicted : 
(5.)  To  fix  the  rates  and  prices  or  other  remuneration  to  be  demanded  and  received  for 
the  time  being  by  pilots  licensed  by  such  authority,  or  to  alter  the  mode  of  rema- 
nerating  such  pilots,  in  such  manner  as  such  authority  may,  with  such  consent  u 
aforesaid,  think  fit,  so  that  no  higher  rates  or  prices  be  demanded  or  received  fi»m 
the  masters  or  owners  of  ships  in  the  ca.se  of  the  Trinity  House  than  the  rates  and 
prices  specified  in  the  table  marked  U.  in  the  schedule  hereto ;  and  in  the  case  of  all 
other  pilotage  authorities,  than  the  rates  and  prices  which  might  have  been  lawfoDy 
fixed  or  demanded  by  such  pilotage  authorities  respectively  under  any  act  of 
Parliament,  charter,  or  custom  in  force  immediately  before  the  commencement  of 
this  Act. 
(6.)  To  make  such  arrangement  with  any  other  pilotage  authority  for  altering  the 
limits  of  their  respective  districts,  and  for  extending  the  powers  of  such  oUier 
authority  or  the  privileges  of  the  pilots  licensed  by  such  other  authority  or  any  o( 
them  to  all  or  any  part  of  its  own  district,  or  for  limiting  its  own  powers  or  the 
privileges  of  its  own  pilots  or  any  of  them,  or  for  sharing  the  said  last-mentioned 
powers  and  privileges  with  the  said  other  authority  and  the  pilots  licensed  by  it|  or 
for  delegating  or  surrendering  such  powers  and  privileges  or  any  of  them  to  any 
other  pilotage  authority  either  already  constituted  or  to  be  constituted  by  agreement 
between  such  authorities,  and  to  the  pilots  licensed  by  it,  as  may  appear  to  such 
pilotage  authorities  to  be  desirable  for  the  purpose  of  fiicilitaUng  navigation  or  of 
reducing  charges  on  shipping : 
(7.)  To  establish,  either  alone  or  in  coi\junction  with  any  other  pilotage  authority  or 
authorities,  funds  for  the  relief  of  superannuated  or  infirm  qualified  pilots,  orof  their 
wives,  widows,  or  children,  or  to  make  any  new  regulations  with  respect  to  any  fiuuis 
already  applicable  to  the  above  purposes  or  any  of  them,  with  power  to  determine 
the  amount,  manner,  time,  and  persons  (such  persons  to  be  in  the  service  of  saeh 
pilotage  authority)  to  and  in  which  and  by  and  upon  whom  the  oontributioni  in 
support  of  such  existing  or  future  funds  may  be  made  or  levied ;  and  further,  to 
-  declare  the  persons  or  class  of  persons,  (such  persons  or  class  of  persons  being  con- 
fined to  men  in  the  service  of  such  pilotage  authority,  their  wives;,  widows  <v 
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children,)  entitled  to  pftrticipate  in  the  benefits  of  such  exiflting  or  future  funds,  and  17  &  18  Vior. 

the  terms  and  conditions  upon  which  they  are  to  be  so  entitled  :                                       c.  104. 
(8.)  To  repeal  or  alter  any  byelaw  made  in  exercise  of  the  above  powers,  and  to  make 

a  new  byelaw  or  new  byelaws  in  lieu  thereof:  ^®  •**®"^  byelaws. 

And  every  byel&w  duly  made  by  any  pilotage  authority  in  exercise  of  the  powers  hereby 
giren  to  it  shall  be  valid  and  effectual,  notwithstanding  any  Act  of  Parliament,  rule,  law, 
or  custom  to  the  contrary. 

834.  Every  byelaw  proposed  to  be  enacted  by  any  pilotage  authority  in  pursuance  Publication  of 
of  the  foregoing  powers  shall,  before  it  is  submitted  to  Her  Majesty  in  Council  for  her  byelaws, 
assent,  be  published  in  such  manner  as  may  from  time  to  time  be  prescribed  by  the 
Board  of  Trade. 

335.  Every  Order  in  Council  made  in   pursuance  of  the  provisions  herein-before  Byelaws  to  be 
contained  shall  be  laid  before  both  Houses  of  Parliament  as  soon  as  possible  after  the  l^^d  befon 
making  thereof  ^'  *"*°  ' 

336.  If  the  greater  part  in  number  of  the  qualified  pilots  belonging  to  any  port,  or  the  Power  of  appeal 
local  marine  board,  where  there  is  one,  or  at  any  port  where  there  is  no  local  marine  mrS^"* 
board,  if  any  masters,  owners,  or  insurers  of  ships,  being  not  less  than  six  in  number,        ^' 
consider  themselves  aggrieved  by  any  regulation  or  byelaw  in  force  when  this  Act  comes 

into  operation  or  hereafter  made  under  some  authority  other  than  the  provisions  of  this 
Act,  or  by  any  defect  or  omission  therein,  they  may  appeal  to  the  Board  of  Trade,  and 
the  said  board  may  thereupon  revoke  or  alter  any  such  regulation  or  byelaw  or  may  make 
additions  thereto  in  such  manner  as,  having  regard  to  the  interests  of  the  persons  con- 
cerned may  appear  to  be  just  and  expedient ;  and  every  order  so  made  shall  be  conclusive 
in  the  matter. 

Hetuma  by  Pilotage  Authorities  {General), 
837.  Every  pilotage  authority  shall  deliver  periodically  to  the  Board  of  Trade,  in  such  Pilotage  author! 
form  and  at  such  times  as  such  board  requires,  returns  of  the  following  particulars  with  reuirn8°to^h6^^^ 
regard  to  pilotage  within  the  port  or  district  under  the  jurisdiction  of  such  authority ;  Board  of  Trade 

(that  U  to  say,)  ?4~l!:'S,r' 

(1.)  All  byelaws,  regulations,  orders,  or  ordinances  relating  to  pilots  or  pilotage  for  the  neeted  with 

time  being  in  force  :  pilotage. 

(2.)  The  names  and  ages  of  all  pilots  or  apprentices  licensed  or  authorised  to  act  by 
such  authority,  and  of  all  pilots  or  apprentices  acting  either  mediately  or  imme* 
diately  under  such  authority,  whether  so  licensed  or  authorised  or  not : 
(8.)  The  service  for  which  each  pilot  or  apprentice  is  licensed : 
(4.)  The  rates  of  pilotage  for  the  time  being  in  force,  including  therein   the  rates 
and  descriptions  of  all  charges  upon  shipping  made  for  or  in  respect  of  pilots  or 
pilotage : 
(5.)  The   total  amount   received  for  pilotage,  distinguishing  the  several  amounts 
received  from  British  ships  and  from  foreign  ships  respectively,  and  the  several 
amounts  received  in  respect  of  different  classes  of  ships  paying  different  rates  of 
pilotage,  according  to  the  scale  of  such  rates  for  the  time  being  in  force,  and  the 
several  amounts  received  for  the  several  classes  of  service  rendered  by  pilots ;  and  also 
the  amount  paid  by  such  ships  (if  any)  as  have  before  reaching  the  outer  limits  of 
pilotage  water  if  outward-bound,  or  their  port  of  destination  if  inward-bound,  to 
take  or  pay  for  two  or  more  pilots,  whether  licensed  by  the  same  or  by  different 
pilotage  authorities ;  together  with  the  numbers  of  the  ships  of  each  of  the  several 
classes  paying  such  several  amounts  as  aforesaid  : 
(6.)  The  receipt  and  expenditure  of  all  monies  received  by  or  on  behalf  of  such  autho- 
rity, or  by  or  on  behalf  of  any  sub-comnussioners  appointed  by  them,  in  respect  of 
pilots  or  pilotage : 
And  shall  allow  the  Board  of  Trade,  or  any  persons  appointed  by  such  board  for  the 
purpose  to  inspect  any  books  or  documents  in  its  possession  relating  to  the  several 
matters  herein-before  required  to  be  returned  to  the  Board  of  Trade. 

888.  If  any  of  such  pilotage  anthoritiee  as  aforesaid  (other  than  the  Trinity  House,  or  If  loeal  aathori- 
sab-commissioners  of  pilotage  appointed  by  it,  as  herein-after  mentioned,)  fail  to  deliver  ufe  requlraS^^* 
to  the  board  of  trade  the  periodical  returns  herein-before  required  within  one  year  of  such  retam*,  their 
time  as  may  be  fixed  by  such  board  for  the  purpose,  or  if  any  of  such  authorities  do  not  {2^'°  r **"  'd*to 
allow  the  sifid  board,  or  any  persons  who  may  be  appointed  by  it  for  the  purpose,  to  the  Trinity 
inspect  any  books  or  documents  in  their  possession  relating  to  the  matters  herein-before  House. 
reqnired  to  be  returned  by  them,  it  shall  be  lawful  for  Her  Migesty,  by  and  with  the 
adyioe  of  her  Privy  Council,  to  direct  that  all  the  rights  and  powers  of  such  authorities  in 
respect  of  pilotage  shall  cease  or  be  suspended  during  such  time  as  Her  M igesty  directs ; 
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17  &  18  YiOT.  ftnd  therenpon  the  Trinity  Uoiue  shall  thereafter,  or  during  such  time  as  such  saspcusian 
c  104.         may  continue,  have  and  exercise  the  same  powers  of  appointing  sub-commismonen  of 

pilotage,  and  of  licensing  pilots,  and  of  establishing  and  altering  rates  of  pilotage^  withia 

the  district  within  which  the  authority  so  making  default  has  prerioosly  appointed  or 
licensed  pilots,  as  it  is  by  this  Act  authorised  to  exercise  in  any  district  for  which  no  par- 
ticular provision  is  made  by  any  Act  of  Parliament  or  charter  for  the  appointment  of  pikrta, 
and  shall  also  during  such  time  as  aforesaid  have  and  exercise  the  same  rights^  title,  and 
powers  to  and  in  respect  of  any  pilotage  fimds  or  other  pilotage  property  which  the  sud 
pilotage  authorities  would  or  might  hare  had  or  exercised  if  not  so  suspended  as  aforettid. 

/^d°h^  ^  ^  ^^^'  ^^^  Board  of  Trade  shall  without  delay  cause  the  several  returns  herein-befoie 

parliaoMnt.         required  to  be  made  to  such  board  to  be  laid  before  both  Houses  of  Parliament. 

Licensing  of  Masters  and  Mates  (General). 
Master  or  mtto,        340.  The  master  or  mate  of  any  ship  may,  upon  giving  due  notice,  and  consenting  to 
ptSed"  to  recSJe  P*^  *^®  visuaX  expenses,  apply  to  any  pilotage  authority  to  be  examined  aa  to  his  capacity 
a  piioijiK«  cardd-  to  pilot  the  ship  of  which  he  is  master  or  mate,  or  any  one  or  more  ships  belonging  to 
cftte,  enabling      the  same  owner,  within  any  part  of  the  district  over  which  such  pilotage  authority  hsb 
partloiSlr^ahips.  jurisdiction;  and  such  master  or  mate  shall,  if  such  authority  thinks  fit,  thereupon  be 
examined ;  and  if  found  competent  a  pilotage  certificate  shall  be  granted  to  him,  oontainiag,' 
his  name,  a  specification  of  the  ship  or  ships  in  respect  of  which  he  has  been  examined, 
and  a  description  of  the  limits  within  w^hich  he  is  to  pilot  the  same,  such  limits  to  be 
within  such  jurisdiction  as  aforesaid ;  and  such  certificate  shall  enable  the  person  thereio 
named  to  pilot  the  ship  or  any  of  the  ships  therein  specified,  of  which  he  is  acting  *s 
master  or  mate  at  the  time,  but  no  other,  within  the  limits  therein  described,  without 
incurring  any  penalties  for  the  non-employment  of  a  qualified  pilot, 
tlenewal  of  pilot-      841.  The  pilotage  certificate  so  granted  shall  not  be  in  force  for  more  than  one  year, 
age  oerdficate.     unless  the  same  is  renewed,  which  may  from  time  to  time  be  done  by  an  indorsement 
under  the  hand  of  the  secretary  or  other  proper  officer  of  the  authority  by  whom  such 
certificate  was  granted. 
Board  of  Trade        ^^^'  ^^  upon  compUdnt  to  the  Board  of  Trade  it  appear  to  such  board  that  any  Hich 
to  exaniint*  aud    authority  as  aforesaid  has  without  reasonable  cause  refused  or  n^lected  to  examine  any 
Srufieatea^      master  or  mate  who  has  applied  to  them  for  the  purpose,  or  after  he  has  paised  the 
mateH,  on  piiou    examination  has  without  reasonable  cause  refused  or  neglected  to  grant  him  a  pilotage 
^^^h^^  to  d^     certificate,  or  that  the  examination  of  any  such  master  or  mate  has  been  unfiuriy  or 
^  ^*  improperly  conducted,  or  that  any  terms  imposed  or  sought  to  be  imposed  by  su^ 
authority  are  un&ir  or  improper,  or  that  any  pilotage  certificate  granted  by  such  autho- 
rity has  been  improperly  withdrawn,  the  Board  of  Trade  may,  if  in  its  judgment  the 
circumstances  appear  to  require  it,  appoint  persons  to  examine  such  master  or  mate,  and 
if  he  is  found  competent  may  grant  him  a  pilotage  certificate,  containing  the  same  parti- 
culars as  would  have  been  inserted  in  any  certificate  granted  by  such  pilotage  authorities 
as  aforesaid,  upon  such  terms  and  conditions,  and  subject  to  such  regulationsy  as  socfa 
board  may  think  fit ;  and  such  certificate  shall  have  the  same  effect  as  if  it  had  been 
granted  by  such  pilotage  authority  as  aforesaid ;  and  such  certificate  shall  be  in  force  for 
one  year,  and  may  be  renewed  from  year  to  year,  either  by  the  said  authorities  in 
manner  herein-before  mentioned,  or  by  the  Board  of  Trade,  if  such  board  thinks  fit»  sach 
renewal  to  be  indorsed  on  the  said  certificate,  either  by  such  person  as  the  Board  of  Trade 
may  appoint  for  the  purpose,  or  in  manner  herein-before  provided  as  to  certificates 
granted  by  any  pilotage  authority. 
Fees  to  be  paid        343.  All  masters  or  mates  to  or  for  whom  any  such  pilotage  certificates  as  aforesaid  sic 
"^!lm?thr***  ff""***^  ®'  renewed  by  any  pilotage  authority  shall  pay  to  such  authority,  or  as  it  directs, 
renewals  thueof.  *^^  ^^^  "P^^  ^^^^  respective  certificates  and  upon  the  renewals  thereof,  as  are  from 
time  to  time  fixed  for  that  purpose  by  such  authority,  with  the  consent  of  the  Board  of 
Trade ;  and  all  masters  and  mates  to  or  for  whom  any  such  certificates  are  granted  or 
renewed  by  the  Board  of  Trade  shall  pay  to  such  board,  or  as  it  directs,  such  fees  upon 
their  certificates  and  upon  the  renewals  thereof  as  may  be  fixed  by  such  board,  so  never- 
theless that  in  the  case  of  pilotage  certificates  granted  or  renewed  by  the  Board  of  Trade 
such  fees  shall  in  no  case  be  less  than  the  fees  payable  by  the  qualified  pilots  in  the  same 
district  upon  their  licences  and  the  renewal  thereof;  and  such  fees  shall  in  the  ease  of 
certificates  and  renewals  granted  by  pilotage  authorities  be  applicable  either  to  paying 
the  expense  of  the  examinations,  or  any  other  general  expenses  connected  w^ith  pilotage 
incurred  by  such  authorities,  or  to  the  pilot's  superannuation  fund  of  the  district  (if  any), 
or  otherwise  for  the  benefit  of  the  pilots  appointed  by  such  authorities,  as  such  authorities 
think  fit ;  and  such  fees  shall  in  the  case  of  pilotage  certificates  granted  or  renewed  by  the 
Board  of  Trade  be  applicable  to  the  expense  of  the  examinations,  and  the  anrplns  (if  any) 


^ART   v.]  OF   PILOTAGE.  679 

sbsll  be  applied  for  the  benefit  of  the  qualified  pilots  of  the  port  or  district  to  which  such  17  &  18  Yiot. 
certificates  apply,  ia  such  manner  as  such  board  thinks  fit.  c.  104. 

344.  If  at  any  time  it  appears  to  the  Board  of  Trade  or  to  any  pilotage  authority  that  any 

znaater  or  mate  to  whom  a  pilotage  certificate  has  been  granted  by  such  board  or  authority  £'**'',?  T}!^' 
has  been  guilty  of  misconduct,  or  has  shown  himself  incompetent  to  pilot  his  ship,  such  ^^  ^  otsge. 
board  or  such  authority  (as  the  case  may  be)  may  thereupon  withdraw  his  certificate,  and 

such  certificate  shall  thenceforth  cease  to  be  of  any  effect  whatever. 

PilU  Boats  {General). 

345.  All  boats  and  ships  regularly  employed  in  the  pilotage  service  of  any  district  shall  Pilot  boats  bow 
be  approved  and  licensed  by  the  pilotage  authority  of  such  district,  who  may,  at  their  *®  ^  provided, 
discretion,  appoint  and  remove  the  masters  of  such  boats  and  ships. 

346.  Every  pilot  boat  or  ship  shall  be  distinguished  by  the  following  characteristics:  ChKraeteriities 
(that  is  to  say,)  of  pilot  boats. 

(1.)  A  bUck  colour  painted  or  tarred  outside,  with  the  exception  of  such  names  and 
numbers  as  arc  herein-after  mentioned;  or  such  other  distinguishing  colour  or 
colours  as  the  pilotage  authority  of  the  district,  with  the  consent  of  the  Board  of 
Trade  directs : 
(*2.)  On  her  stem  the  name  of  the  owner  thereof  and  the  port  to  which  she  belongs 
painted  in  white  letters  at  least  one  inch  broad  and  three  inches  long,  and  on  each 
bow  the  number  of  the  licence  of  such  boat  or  ship : 
(3.)  When  afloat,  a  flag  at  the  mast-head  or  on  a  sprit  or  staff,  or  in  some  other  equally 
conspicuous  situation ;  such  flag  to  be  of  large  dimensions  compared  with  the  size  of 
the  boat  or  ship  carrying  the  same,  and  to  be  of  two  colours,  the  upper  horizontal 
half  white,  and  the  lower  horizontal  half  red  : 
And  it  shall  be  the  duty  of  the  master  of  such  boat  or  ship  to  attend  to  the  following 
particulars :  first,  that  the  boat  or  ship  possesses  all  the  above  characteristics;  secondly, 
that  the  aforesaid  flag  is  kept  clean  and  distinct,  so  as  to  be  easily  discerned  at  a  proper 
distance ;  and,  lastly,  that  Uie  names  and  numbers  before  mentioned  are  not  at  any  t>aie 
concealed ;  and  if  default  is  made  in  any  of  the  above  particulars  he  shall  incur  a  penalty 
not  exceeding  20/.  for  each  defnult. 

347.  Whenever  any  qualified  pilot  is  carried  off  in  a  boat  or  ship  not  in  the  pilotage  Qnalifled  pilot  to 
service  he  shall  exhibit  a  flag  of  the  above  description,  in  order  to  show  that  such  boat  or  fij'ug^  q^i^ 
ship  has  a  qualified  pilot  on  board ;  and  if  he  fails  to  do  so,  without  reasonable  cause,  he  piioi  boat, 
shall  incur  a  penalty  not  exceeding  50/. 

848.  If  any  boat  or  ship,  not  having  a  licensed  pilot  on  board,  displays  a  flag  of  the  PenAitr  on 
above-mentioned  description,  there  shall  be  incurred  for  every  such  offence  a  penalty  not  lu^'pulyiiig  pUot 
exceeding  50/.,  to  be  recovered  from  the  owner  or  from  the  master  of  such  boat  or  ship.     flag. 

Pilot  Licmces  {General). 

849.  Every  qualified  pilot  on  his  appointment  shall  receive  a  licence,  containing  his  Regiiitry  of  pilot 
name  and  usual  place  of  abode,  together  with  a  description  of  his  person,  and  a  specifics-  ^i<^bm. 

lion  of  the  limits  within  which  he  is  qualified  to  act :  and  it  shall  be  the  duty  of  the 
principal  ofiicer  of  customs  at  the  place  at  or  nearest  to  which  any  qualified  pilot  may 
reside,  upon  his  request,  to  register  his  licence;  and  no  qualified  pilot  shall  be  entitled  to 
act  as  such  until  his  licence  is  so  registered ;  and  any  qualified  pilot  acting  beyond  the 
limits  for  which  he  is  qualified  by  his  licence  shall  be  considered  as  an  unqualified  pilot. 

350.  Every  qualified  pilot  shall,  upon  receiving  his  licence,  be  furnished  with  a  copy  of  Copies  of  i^- 
such  part  of  this  Act  as  relates  to  pilotage,  together  with  a  copy  of  the  rates,  byelaws,  fS^i^hed  to 
and  regulations  established  within  the  district  for  which  he  is  licensed ;  and  he  shall  qiMliflHd  pilot, 
produce  such  copies  to  the  master  of  any  ship,  or  other  person  employing  him,  when  ^^^^£j^ 
required  to  do  so,  under  a  penalty  in  case  of  de&ult  not  exceeding  5/. 

851.  Every  qualified  pilot,  while  acting  in  that  capacity,  shall  be  provided  with  his  Qaniified  pilot  to 
licence,  and  produce  the  same  to  evcty  person  by  whom  he  is  employed,  or  to  whom  he  tTouupioyer?^ 
tenders  his  services  as  pilot;  and  if  he  refuses  to  do  so  at  the  request  of  such  person,  he 
shall  incur  for  each  offence  a  penalty  not  exceeding  10/.,  and  shall  be  subject  to  suspen- 
sion or  dismissal  by  the  pilotage  authority  by  whom  he  is  licensed. 

352.  Every  qualified  pilot,  when  required  by  the  pilotage  authority  who  appointed  Lioenoss  to  be 
him,  shall  produce  or  deliver  up  his  licence ;  and  on  the  death  of  any  qualified  pilot  the  ^  li^<"«d  up, 
person  into  whose  hands  his  licence  happens  to  fall  shall  without  delay  tramunit  the  und  returned  oa 
same  to  the  pilotage  authority  who  appointed  the  deceased  pilot ;  and  any  pilot  or  death, 
person  failing  to  comply  with  the  provision^  of  this  section  shall  incur  a  penalty  not 
exceeding  10/. 
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Compulsory  Pilotage  {Qeneral). 

353.  Subject  to  any  alteration  to  be  made  by  any  pilotage  anthority  in  pumiaiieeof 
the  power  herein-before  in  that  behalf  given,  the  employment  of  pilots  shall  continue  to 
be  compnlsoty  in  all  districts  in  which  the  same  was  by  law  compulsory  immediatHy 
before  the  time  when  this  Act  comes  into  operation;  and  all  exemptions  from  oompnlsorj 
pilotage  then  existing  within  snch  districts  shall  also  continue  in  force;  and  every  master 
of  any  unexempted  ship  nayigating  within  any  such  district  who,  alter  a  qualified  piloft 
has  offered  to  take  charge  of  such  ship  or  has  made  a  signal  for  that  parpoee,  either  hia- 
self  pilots  such  ship  without  possessing  a  pilotage  certificate  enabling  him.  bo  to  do,  or 
employs  or  continues  to  employ  an  unqualified  person  to  pilot  her,  and  every  master  of 
any  exempted  ship  navigating  within  any  such  district  who  after  a  qualified  pilot  bas 
offered  to  take  charge  of  such  ship  or  has  made  a  signal  for  that  purpose  employi  or 
continues  to  employ  an  unqualified  pilot  to  pilot  her,  shall  for  every  such  offence  incur  a 
penalty  of  double  the  amount  of  pilotage  demandable  for  the  conduct  of  such  ship. 

354.  The  master  of  every  ship  carrying  passengers  between  any  place  situate  in  the 
United  Kingdom,  or  the  Islands  of  Quemsey,  Jersey,  Sark,  Alderney,  and  Man,  and  any 
other  place  so  situate,  when  navigating  upon  any  waters  situate  within  the  limits  of 
any  district  for  which  pilots  are  licensed  by  any  pilotage  authority  under  the  providoBS 
of  this  or  of  any  other  Act,  or  upon  any  part  thereof  so  situate,  shall,  unless  he  or  his 
mate  has  a  pilotage  certificate  enabling  such  master  or  mate  to  pilot  the  said  ship  within 
such  district,  granted  under  the  provisions  herein-before  contained,  or  such  certificate  as 
next  herein-after  mentioned,  being  a  certificate  applicable  to  such  district  and  to  sodi 
ship,  employ  a  qualified  pilot  to  pilot  his  ship ;  and  if  he  fiills  so  to  do  he  shall  for  every 
offence  incur  a  penalty  not  exceeding  1001. 

855.  Any  master  or  mate  of  a  ship  which  by  the  last  preceding  section  is  made  sulject 
to  compulsory  pilotage  may  apply  to  the  Board  of  Trade  for  a  certificate,  and  the  Board 
of  Trade  shall  thereupon,  on  satisfiictory  proof  of  his  having  continuously  piloted  any 
hhip  within  the  limits  of  any  pilotage  district,  or  of  any  part  or  parts  thereof  for  two 
years  prior  to  the  commencement  of  this  Act,  or  upon  satisfactory  proof  by  examination 
of  his  competency  or  otherwise,  as  it  may  deem  expedient,  cause  to  be  granted  to  him, 
or  to  be  indorsed  on  any  certificate  of  competency^  or  service  obtained  by  him  under  the 
Third  Part  of  this  Act,  a  certificate  to  the  effect  that  he  is  authorised  to  pilot  any  ship  or 
ships  belonging  to  the  same  owner,  and  of  a  draft  of  water  not  greater  than  such  draft  as 
may  be  specified  in  the  certificate  within  the  limits  aforesaid ;  and  the  said  certificate 
shall  remain  in  force  for  such  time  as  the  Board  of  Trade  directs,  and  shall  enable  the 
master  or  mate  therein  named  to  conduct  the  ship  or  ships  therein  specified  within  the 
limits  therein  described  to  the  same  extent  as  if  the  last  preceding  section  had  not  been 
passed,  but  not  further  or  otherwise;  and  every  such  master  or  mate  shall,  upon  applying 
for  such  certificate  or  for  any  renewal  thereof,  pay  to  the  Board  of  Trade  or  as  it  direciB 
such  fees  not  exceeding  the  fees  payable  on  an  examination  for  a  master's  certificate  of 
competency  under  the  third  part  of  this  Act  as  the  Board  of  Trade  directs ;  and  sneh 
fees  shall  be  applied  in  the  same  manner  in  which  the  fees  payable  on  such  last-mentioned 
examination  are  made  applicable. 

nights,  Privileges^  and  Bemuneration  qf  Pilots  {General)* 

356.  If  any  boat  or  ship,  having  a  qualified  pilot  on  board,  leads  any  ship  which  has 
not  a  qualified  pilot  on  boiird  when  such  last-mentioned  ship  cannot  from  particular 
circumstances  be  boarded,  the  pilot  so  leading  such  last-mentioned  ship  shall  be  entitled 
to  the  full  pilotage  for  the  distance  run  as  if  he  had  actually  been  on  board  and  bad 
charge  of  such  ship. 

857.  No  pilot,  except  under  circumstances  of  unavoidable  necessity,  shall  without  his 
consent  be  taken  to  sea  or  beyond  the  limits  for  which  he  is  licensed  in  any  ship  what- 
ever ;  and  every  pilot  so  taken  under  circumstances  of  unavoidable  necessity  or  withoni 
his  consent  shall  be  entitled,  over  and  above  his  pilotage,  to  the  sum  of  10s.  6d.  a  day,  to 
be  computed  from  and  inclusive  of  the  day  on  which  such  ship  passes  the  limit  to  vhich 
he  was  engaged  to  pilot  her  up  to  and  inclusive  of  the  day  of  his  being  returned  in  the 
said  ship  to  the  place  where  he  was  taken  on  boanl,  or  up  to  and  inclusive  of  such  day  as 
will  allow  him,  if  discharged  from  the  ship,  sufficient  time  to  return  thereto ;  and  in 
such  last-mentioned  case  he  shall  be  entitled  to  his  reasonable  travelling  expenses. 

858.  Any  qualified  pilot  demanding  or  receiving,  and  also  any  master  offering  or 
paying  to  any  pilot,  any  other  rate  in  respect  of  pilotage  services,  whether  greater  or  less, 
than  the  rate  for  the  time  being  demandable  by  law,  shall  for  each  offence  incur  a 
penalty  not  exceeding  10/. 
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869.  If  any  master,  on  being  requested  by  any  qualified  pilot  having  the  charge  of  his  17  k  18  Vict. 
ship  to  declsjo  her  draught  of  water,  refhses  to  do  so,  or  himself  makes  or  is  privy  to  any         c.  104. 

other  person  making  a  false  declaration  to  such  pilot  as  to  such  draught,  he  shall  incur  a 

penalty  for  every  such  offence  not  exceeding  double  the  amount  of  pilotage  which  would  niawlSa^faite 
have  been  payable  to  the  pilot  making  such  request ;  and  if  any  master  or  other  person  dedanrion  u  to 
interested  in  a  ship^makes  or  is  privy  to  any  other  peison  making  any  fraudulent  altera-  draught  of  ship 
lion  in  the  marks  on  the  stem  or  stem  post  of  such  ship  denoting  her  draught  of  water,  m^riu,  ^  °^ 
the  offender  shall  incur  a  penalty  not  exceeding  500/. 

560.  A  qualified  pilot  may  supersede  an  unqualified  pilot,  but  it  shall  be  lawful  for  the  Power  of 
master  to  pay  to  such  unqualified  pilot  a  proportionate  sum  for  his  services,  and  to  qualified  pilot  to 
deduct  the  same  from  the  charge  of  the  qualified  pilot ;  and  in  case  of  dispute  the  pilot-  qutufa^d  pilot. 
age  authority  by  whom  the  qualified  pilot  is  licensed  shall  determine  the  proportionate 
sums  to  which  each  party  is  entitled. 

361.  An  unqualified  pilot  assuming  or  continuing  in  the  chaige  of  any  ship  after  a  Penaltj  on  un- 
qualified pilot  has  offered  to  take  chaige  of  her,  or  using  a  licence  which  he  is  not  en-  2ctbig  u^iiot.^ 
Utled  to  use  for  the  purpose  of  making  himself  appear  to  be  a  qualified  pilot,  shall  for 

each  offence  incur  a  penalty  not  exceeding  50/. 

362.  An  unqualified  pilot  may,  within  any  pilotage  district,  without  subjecting  him-  OocMlonson 
self  or  his  employer  to  any  penalty,  take  charge  of  a  ship  as  pilot  under  the  following  ]!^i!^Q^m8^a^ 
circumstances;  that  is  to  say,  m  pilota. 

When  no  qualified  pilot  has  offered  to  take  chaige  of  such  ship,  or  made  a  signal  for 

that  purpose ;  or 
When  a  ship  is  in  distress  or  under  circumstances  making  it  necessary  for  the  master 

to  avail  himself  of  the  best  assistance  which  can  be  found  at  the  time ;  or 
For  the  purpose  of  changing  the  moorings  of  any  ship  in  port,  or  of  taking  her  into  or 
out  of  any  dock,  in  oases  where  such  act  can  be  done  by  an  unqualified  pilot  with- 
out infringing  the  regulations  of  the  port  or  any  orders  which  the  harbour-master  is 
legally  empowered  to  give. 
368.  The  following  persons  shall  be  liable  to  pay  pilotage  dues  for  any  ship  for  which  ^Jj^*^**^  Jj'  ^'^ 
the  services  of  a  qualified  pilot  are  obtained ;  (that  is  to  say,)  the  owner  or  master,  or  pilotage  daes. 
such  consignees  or  agents  thereof  as  have  paid  or  made  themselves  liable  to  pay  any 
other  chaige  on  account  of  such  ship  in  the  port  of  her  arrival  or  discharge,  as  to  pilot- 
age inwards,  and  in  the  port  from  which  she  clears  out  as  to  pilotage  outwards ;  and  in 
default  cf  payment  such  pilotage  dues  may  be  recovered  in  the  same  manner  as  penal- 
ties of  the  Uke  amount  may  be  recovered  by  virtue  of  this  Act ;  but  such  recovery  slLall 
not  take  place  until  a  previous  demand  thereof  has  been  made  in  writing,  and  the 
dues  so  demanded  have  remained  unpaid  for  seven  days  after  the  time  of  such  demand 
bdngmade. 

864.  Every  consignee  and  agent  (not  being  the  owner  or  master)  hereby  made  Power  for  oonaig- 
liable  for  the  payment  of  pilotage  dues  in  respect  of  any  ship  may,  out  of  any  monies  pHo'iageduu 
in  his  hands  received  on  account  of  such  ship  or  belonging  to  the  owner  thereof,  paid  by  them. 
retain  the  amount  of  all  dues  so  paid  by  him  together  with  any  reasonable  expenses 
he  may  have  incurred  by  reason  of  such  payment  or  liability. 

Offences  of  Pilots  (General), 

365.  If  any  qualified  pilot  commits  any  of  the  following  offences,  (that  is  to  say,)  Pfnaities  on 

(1.)  Keeps  himself,  or  is  interested  in  keeping  by  any  agent,  servant,  or  other  per-  quaUflad  pilot : 
son,  any  public  house  or  place  of  public  entertainment^  or  sells  or  is  interested  in  ^^(^^"j^ 
selling  any  wine,  spirituous  liquors,  tobacco,  or  tea ;  ' 

(2.)  Commits  any  fraud  or  other  offence  against  the  revenues  of  customs  or  excise  offending  against 

or  the  hiws  relating  thereto ;  wyenue; 

(3.)  Is  in  any  way  directly  or  indirectly  concerned  in  any  corrupt  practices  relating  ^tJ,^""™'^* 
to  ships,  their  tackle,  furniture,  cargoes,  crews,  or  passengers,  or  to  persons  in  * 

distress  at  sea  or  by  shipwreck,  or  to  their  monies,  goods,  or  chattels ;  lending  licence ; 

(4.)  I^nds  his  licence ;  "^"nJeV" 

(5.)  AcU  as  pilot  whilst  suspended ;  IcthTgwheli 

(d.)  Acts  as  pilot  when  in  a  state  of  intoxication ;  drank ; 

^7.)  Employs  or  causes  to  be  employed  on  board  any  ship  of  which  he  has  the  nnneeessaiilj 
charge  any  boat,  anchor,  cable,  or  other  store,  matter,  or  thing  beyond  what  is  c*"«inK  expense 
neceseaiy  for  the  service  of  such  ship,  with  the  intent  to  enhance  the  expenses 
of  pilotage  for  his  own  gain  or  for  the  gain  of  any  other  person ; 
{6.)  Kcfuses  or  wilfully  delays,  when  not  prevented  by  illness  or  other  reasonable  deelln'ng  to  go 
cause,  to  take  charge  of  any  ship  within  the  limits  of  hif«  licence  upon  the  signal  ^^* 
for  a  pilot  being  made  by  such  ship,  or  upon  being  required  to  do  so  by  the 


n 
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17  &  18  Vict.  master,  owner,   agent,  or   consignee  thereof,   or  by   any  officer  of  the  pilotage 

c.  104.  authority  by  whom  sacfa  pilot  is  licensed,  or  by  any  primnpal  officer  of  cnaiomi; 
(9.)   Unnecessarily  cuts  or  slips,  or  causes  to  be  cut  or  slipped,  any  cable  bdongiog 

piiigeabie;  i^O.)  Refuses,  on  the  request  of  the  master,  to  conduct  the  ship  of  vhiclL  he  faastk 

rBfnstng  to  eon-  charge  into  any  port  or  place  into  which  he  is  qualified  to  conduct  the  same, 

dact  ship  into  except  on  reasonable  ground  of  danger  to  the  ship ; 

^'^ittl      hi  ^^^'^  Quits  the  ship  of  which  he  has  the  charge,  without  the  consent  of  the  master, 

before  the  senrice  for  which  he  was  hired  has  been  performed ; 
He  shall  for  each  such  offence,  in  addition  to  any  liability  for  damages  at  the  aoit  of 
the  person  aggrieved,  incur  a  penalty  not  exceeding  100/.,  and  be  liable  to  snspeiiaki 
or  dismissal  by  the  pilotage  authority  by  whom  he  is  licensed ;  and  every  person  who 
procures,  abets,  or  connives  at  the  commission  of  any  such  offence  shall  likewise,  ia 
addition  to  any  such  liability  for  damages  as  aforesaid,  incur  a  penalty  not  exceeding 
100/.,  and  if  a  qualified  pilot,  shall  be  liable  to  suspension  or  dismissal  by  the  pilotage 
authority  by  whom  he  is  lioenaed. 
TiMuJiSiriS'*'^***  866.  If  any  pilot,  when  in  charge  of  any  ship,  by  wilful  breach  of  duty  or  bj 
Lh}p^"ufeo?iimb.  neglect  of  duty,  or  by  reason  of  drunkenness,  does  any  act  tending  to  the  immediate 
loss,  destruction,  or  serious  damage  of  such  ship,  or  tending  immediately  to  endanger 
the  life  or  limb  of  any  person  on  board  such  ship ;  or  if  any  pilot,  by  wilful  breadi 
of  duty  or  by  neglect  of  duty,  or  by  reason  of  drunkenness,  refuxes  or  omits  to  do  aaj 
lawful  act  proper  and  requisite  to  be  done  by  him  for  preserving  such  ship  from  los, 
destruction,  or  serious  damage,  or  for  preserving  any  person  belonging  to  or  on  board 
of  such  ship  from  danger  to  life  or  limb ;  the  pilot  so  offending  shall  for  eadi  Eueh 
offence  be  deemed  guilty  of  a  misdemeanor,  and,  if  a  qualified  pUot,  also  be  liable  to 
suspension  and  dismissal  by  the  authority  by  which  he  is  licensed. 


i*enaity  on  pilot       8(j7.  If  any  person,  by  wilfiil  misrepresentation  of  circumstances  upon  which  the  safety 

iaoh«rgeof» 

Khip  doinif  her 


iplli 
^m"**!*?"  I**      °^*  "^^P  ™*y  depend,  obtains  or  endeavoura  to  obtain  the  charge  of  such  ship,  seek 


wilful  iiijary.  person,  and  every  other  person  procuring,  abetting  or  conniving  at  the  commianon  of 
such  offence,  shall,  in  addition  to  any  liability  for  damages  at  the  suit  of  the  party 
aggrieved,  incur  a  penalty  not  exceeding  100/.,  and  if  the  offender  is  a  qualified  pilot,  he 
shall  also  be  liable  to  suspension  or  dismissal  by  the  pilotage  authority  by  which  he  is 
licensed. 

General  Power  of  Trinity  House. 
Power  of  Trinity  368.  The  Trinity  House  may,  in  exercise  of  the  general  power  hereinbefore  given  to 
"°"utl**ii8  **'  all  pilotage  authorities  of  doing  certain  things  in  relation  to  pilotage  matters,  alter  sofk 
of  the  provisions  herein-after  contained  as  are  expressed  to  be  subject  to  alteration  br 
them  in  the  same  manner  and  to  the  same  extent  as  they  might  have  altered  the  same  if 
such  provisions  had  been  contained  ia  any  previous  Act  of  Parliament  instead  of  in 
this  Act. 

SidhCommissicnera  and  Pilots  {Trinity  House). 

Power  of  Trinity      369.  The  Trinity  House  shall  continue  to  appoint  sub-commissioners,  not  being  more 

HouKe  to  appoint  than  five  nor  less  than  three  in  number,  for  the  purpose  of  examining  pilots  in  all  dis- 

■lon«r?°^'  tricts  in  which  they  have  been  used  to  make  such  appointments,  and  may,  with  tke 

consent  of  Her  Majesty  in  Council,  but  not  othtrwise,  appoint  like  subcommissiooerB 

for  any  other  district  in  which  no  particular  provision  is  made  by  any  Act  of  Farliameat 

or  charter  for  the  appointment  of  pilots ;  but  no  pilotage  district  already  under  the 

authority  of  any  sub-commissioners  appointed  by  the  Trinity  House  shall  be  extended, 

except  with  such  consent  as  aforesaid,  and  no  sub  commissioners  so  appointed  shall  be 

deemed  to  be  pilotage  authorities  within  the  meaning  of  this  Act. 

Trinity  House  to      370.  The  Trinity  House  shall  continue,  after  due  examination  by  themselves  or  their 

■ct  wuift'il""  ^    sub-commissioners,  to  appoint  and  license  under  their  common  seal  pilots  for  the  purpose 

ertain limltB.      of  conducting  ships  within  the  limits  following  or  any  portion  of  such  limits;  (that 

is  to  say,) 

(1.)  "The  London  District,"  comprising  the  waters  of  the  Thames  and  Medway  as 

high  as  London  Bridge  and  Rochoj^ter  Bridge  respectively,  and  also  the  seas  and 

channels  leading  thereto  or   therefrom  as  far  as  Ordfordness  to  the  north  and 

Dungeness  to  the  south ;  so  nevertheless,  that  no  pilot  shall  be  hereafter  licensed 

to  conduct  ships  both  above  and  below  Gravesend : 

(2.)  "  The  English  Channel  District,"  comprising  the  seas  between  Dungeness  and  the 

Isle  of  Wight : 
(3)  "  The  Trinity  Hoiiso  Outport  Districts,"  comprising  any  pilotage  district  for  the 
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appointment  of  pilots  ^viikin  which  no  particular  provision  is  made  by  any  Act  of  17  &  18  Viot. 
Parliament  or  charter.  c.  104. 

371.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  the  names  of  all 

pilots  licensed  by  the  Trinity  House  shall  be  published  in  manner  following ;  (that  is  J,*o,^|i*^nJ^ncefl 
to  say,)  of  pilot*  by  the 

(1.)  The  Trinity  House  shall  at  their  house  in  London  fix  up  a  notice  specifying  the  Trinity  House 
name  and  usual  place  of  abode  of  every  pilot  so  licensed,  and  the  limits  within  which  P*  ^  * 
he  is  licensed  to  act : 
(2.)  The  Trinity  House  shall  transmit  a  copy  of  such  notice  to  the  Commissioners  of 
Customs  in  London,  and  to  the  principal  ofBlcers  of  customs  resident  at  all  ports 
within  the  limits  for  which  such  pilot  is  licensed ;  and  such  notice  shall  be  posted 
up  by  the  Commissioners  at  the  Custom  House  in  London,  and  by  such  officers  at 
the  custom  houses  of  the  ports  at  which  they  are  respectively  resident. 

372.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  every  Trinity  House  Bonds  to  be 
pi*  A  on  his  appointment  shall  execute  a  bond  for  1 00/.  conditioned  for  the  due  observance  si^®^ 

on  his  part  of  the  regulations  and  byelaws  of  the  Trinity  House,  such  bond  to  be  free 
from  stamp  duty,  and  from  any  other  charge  except  the  actual  expense  for  preparing 
the  same. 

373.  No  qualified  pilot  who  has  executed  such  bond  as  is  herein-before  mentioned  shall  Liability  limited. 
be  liable  for  neglect  or  want  of  skill  beyond  its  penalty  and  the  amount  of  pilotage  pay- 
able to  him  in  respect  of  the  voyage  on  which  he  is  engaged. 

374.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  no  licence  granted  by  Continuance  and 
them  shall  continue  in  force  beyond  the  thirty-first  day  of  January  next  ensuing  the  date  licences. 

of  such  licence,  but  the  same  may,  upon  the  application  of  the  pilot  holding  such  licence, 

be  renewed  on  such  thirty-first  day  of  January  in  every  year,  or  any  subsequent  day,  by  ^ 

indorsement  under  the  hand  of  the  secretary  of  the  Trinity  House,  or  such  other  person 

as  may  be  appointed  by  them  for  that  purpose. 

375.  The  Trinity  House  shall  have  power  to  revoke  or  suspend  the  license  of  any  pilot  Power  to  nvoke 
appointed  by  them,  in  such  manner  and  at  such  time  as  they  think  fit.  iicenc«L'^° 

Comptdaory  Pilotage  {Trinity  House), 

376.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  and  to  the  exemptions  Penalty  on 
herein-after  contained,  the   pilotage  districts  of  the  Trinity  House  within  which  the  empioy'ngun-^* 
employment  of  pilots  is  compulsory  are  the  London  district,  and  the  Trinity  House  licensed  pilots,  or 
outport  districts,  as  herein-before  defined  ;  and  the  master  of  every  ship  navigating  within  *o'^°8  *"  P^*°'* 
any  part  of  such  district  or  districts,  who,  after  a  qualified  pilot  has  offered  to  take  charge 

of  such  ship,  or  has  made  a  fiignal  for  that  purpose,  either  himself  pilots  such  ship  without 
posse^ssing  a  certificate  enabling  him  so  to  do,  or  employs  or  continues  to  employ  au 
unqualified  person  to  pilot  her,  shall  for  every  such  offence,  in  addition  to  the  penalty 
herein-before  specified,  if  the  Trinity  House  certify  in  writing  under  their  common  seal 
that  the  prosecutor  is  to  be  at  liberty  to  proceed  for  the  recovery  of  such  additional 
penalty,  incur  an  additional  penalty  not  exceeding  52.  for  every  fifty  tons  burden  of 
such  idiip. 

377.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  a  sufficient  number  of  Trinity  House  to 
qualified  pilots  shall  always  be  ready  to  take  charge  of  ships  coming  from  the  westward  ™r  s^Jmstlint*^"* 
past  Dnngeness ;  and  the  Trinity  House  shall,  by  byelaw  to  be  made  in  the  same  manner  supply  ofqnall- 
as  other  byelaws  made  under  the  powers  herein  contained,  make  such  regulations  with  ^^  P''^^  *^ 
respect  to  the  pilots  under  their  control  as  may  be  necessary  in  order  to  provide  for  an 
unintermitted  supply  of  qualified  pilots  for  such  ships,  and  to  insure  their  constant  • 
attendance  upon  and  due  performance  of  their  duty  both  by  night  and  day,  whether  by 

eruizing  between  the  South  Foreland  and  Dnngeness,  or  by  going  off  from  shore  upon 
signals  made  for  the  purpose,  or  by  both  of  such  means,  or  by  any  other  means,  and 
whether  in  rotation  or  otherwise,  as  the  Trinity  House  think  fit. 

878.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  every  master  of  any  Ship  coming 
ship  coming  from  the  westward,  and  bound  to  any  place  in  the  rivers  Thames  and  ^\  bnving  pViot 
Medway,  (unless  she  has  a  qualified  pilot  on  board  or  is  exempted  from  compulsory  oi«  board  to  take 
pilotage,)  shall,  on  the  arrival  of  such  ship  off  Dnngeness,  and  thenceforth  until  she  has  i^fof  who  oflbra!^ 
passed  the  South  Buoy  of  the  Brake,  or  a  line  to  be  drawn  from  Sandown  Castle  to  the 
said  buoy,  or  until  a  qualified  pilot  has  come  on  board,  display  and  keep  flying  the  usual 
signal  for  a  pilot;  and  if  any  qualified  pilot  is  within  hail,  or  is  approaching  and 
within  half  a  mile,  and  has  the  proper  distinguishing  flag  flying  in  his  boat,  such  master 
shall,  by  heaving-to  in  proper  time  or  shortening  sail,  or  by  any  practicable  means  con- 
sistent with  the  safety  of  his  ship.  &cilitate  snch  pilot  getting  on  board,  and  shall  give 
the  charge  of  piloting  his  rlJp  to  such  pilot ;  or  if  there  are  two  or  more  of  such  pilots 
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17  &  18  Vict,  offering  at  the  same  time,  to  sach  one  of  them  as  may,  according  to  the  regulations  ior 
c.  104.        the  time  being  in  force,  be  entitled  or  required  to  take  such  charge  ;  and  If  any  aidi 

master  faiU  to  display  or  keep  flying  the  usual  signal  for  a  pilot  in  manner  herein-be&re 

^^^  V\..  required,  or  to  facilitate  any  such  qualified  pilot  as  aforesaid  getting  on  board  as  hereia- 
to^UpUf  usuftl  before  required,  or  to  give  the  chai-ge  of  piloting  his  ship  to  such  pilot  as  herein-befxe 
Bigoai  for  pilot,  mentioned  in  that  behalf,  he  shall  incur  a  penalty  not  exceeding  double  the  sum  vhieh 
might  have  been  demanded  for  the  pilotage  of  his  ship,  such  penalty  to  be  paid  to  tke 
Trinity  House,  and  to  be  carried  to  the  account  of  the  Trinity  House  Pilot  Fund. 
Kzemptions  379.  The  following  ships,  when  not  carrying  passengers,  shall  be  exempted  from  com- 

puJuM ."^"^'^^'^  pulsory  pilotage  in  the  London  district,  and  in  the  Trinity  House  outport  districta ;  (thai 
is  to  say,) 
(1.)  Ships  employed  in  the  coasting  trade  of  the  United  Kingdom : 
(2.)  Ships  of  not  more  than  sixty  tons  burden : 

(3.)  Ships  trading  to  Boulogne  or  to  any  place  in  Europe  north  of  Boulogne: 
(4.)  Ships  from  Guernsey,  Jersey,  Aldemey,  Sark,  or  Man,  vhich  are  whoUj  laden  wiek 

stone  being  the  produce  of  those  islands  : 
(5.)  Ships  nayigating  wiihin  the  limits  of  the  port  to  which  they  belong: 
(6.)  Ships  passing  through  the  limits  of  any  pilotage  district  on  their  voyages  betweea 
two  places  both  situate  out  of  such  limits,  and  not  being  bound  to  any  place  wiUua 
such  limits  nor  anchoring  therein. 

JRaits  of  Pilotage  (Trinity  House), 

iUtes  of  pUotage.      380.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  there  shall  oontiime 
to  be  paid  to  all  Trinity  House  pilots,  in  respect  of  their  pilotage  services,  such  dnet  S8 
are  immediately  before  the  time  when  this  Act  comes  into  operation  payable  to  them  in 
respect  of  such  serrices. 
PaymeBtof  381.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  and  notwithstanding 

pitorage  due  fr  -m  anything  hereinbefore  contained,  there  shall  be  paid  in  respect  of  all  foreign  ships  tiading 
trading  to  and  to  and  from  the  port  of  London,  and  not  exempted  from  pilotage,  the  following 
from  the  port  of  pilotage  dues  ;  that  is  to  say,  as  to  ships  inwards,  the  full  amount  of  dues  for  the  disUaee 
London.  piloted,  and  as  to  ships  outwards,  the  full  amount  of  dues  for  the  distance  required  hj 

law ;  and  payment  of  such  pilotage  dues  shall  be  made  to  the  Collector  of  Castoms  in 
the  port  of  London  by  some  one  or  more  of  the  following  persons,  that  is  to  say,  the 
master  or  other  person  having  the  charge  of  such  ship,  or  the  consignees  or  agents  thereof 
who  have  paid  or  made  themselves  liable  to  pay  any  other  charge  for  such  ship  in  the 
said  port  of  London ;  and  such  pilotage  may  be  recovered  in  the  same  manner  as  other 
pilotage  dues  are  herein-before  declared  to  be  recoverable. 
Certificate  of  382.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  the  said  Collector  of 

piiouSe'to^ba  Customs  shall,  on  receiving  any  pilotage  dues  in  respect  of  foreign  ships,  give  to  the 
given.  person  paying  the  same  a  receipt  in  writing ;  and  no  o£Glcer  of  customs  in  the  port  of 

London  shall  grant  a  clearance  or  transire  for  any  such  foreign  ship  as  aforesaid  withoot 
the  production  of  such  receipt ;  and  if  any  such  ship  attempts  to  go  to  sea  without  sadi 
clearance  or  transire,  any  such  officer  may  detain  her  until  the  said  receipt  is  produced. 
Application  of  383.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  the  said  collector  shall 
TriDity*ii JuM^  P*y  °^®^  *°  *'^®  Trinity  House  the  pilotage  dues  received  by  him  in  respect  of  anj 
foreign  ship ;  and  the  Trinity  House  shall  apply  the  same  in  manner  following : 

In  the  first  place,  in  paying  to  any  pilot  who  iLay  bring  sufficient  proof  of  his 

having  had  the  charge  of  such  ship  such  dues  as  would  have  been  payable  to  him 

for  such  pilotage  service  if  the  ship  had  been  a  British  ship,  after  dedactiog 

therefrom  the  poundage  due  to  the  Trinity  House : 

In  tfae  second  place,  in  paying  to  any  unlicensed  person  who  may  bring  sufficient 

proof  of  his  having,  in  the  absence  of  a  licensed  pilot,  had  the  chaige  of  sooh 

ship,  such  amount  as  the  Trinity  House  may  think  proper,  not  exceeding  the 

amount  which  would  under  similar  circumstances  have  been  payable  to  a  licensed 

pilot,  after  deducting  poundage : 

And,  lastly,  shall  pay  over  to  the  Trinity  House  Pilot  Fund  the  residue,  together 

with  all  poundage  deducted  as  aforesaid. 

Settlement  of  384.  Whenever  any  difference  arises  between  the  master  and  the  qualified  pilot  of  any 

dn^htltlhip.  *^^P  *™^^g  ^0  or  from  the  port  of  London  as  to  her  draught  of  water,  the  Trinity 

House  shall  upon  application  by  either  party,  made,  in  case  of  a  ship  inward-bonnd, 

within  twelve  hours  after  her  arrival  or  at  some  time  before  she  begins  to  discharge  her 

cargo,  and  in  the  case  of  a  ship  outward-bound  before  she  quits  her  moorings,  appoint 

some  proper  officer  who  shall  measure  the  ship,  and  settle  the  difference  accordiaglr  •' 

and  there  shall  be  paid  to  the  officer  measuring  such  ship,  by  the  party  against  whom  he 
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decides,  the  folio  wiug  sums;  (that  is  to  eay,)  one  gainea  if  the  ship  be  below,  and  half  a  17  &  18  Yior. 
£^mea  if  the  ship  be  above  the  entrance  of  the  London  docks  at  Wapping.  c.  104. 

Pilot  Fund  {Trinity  House), 
3S5.  Subject  to  any  alteration  to  be  made  by  the  Trinity  House,  there  shall  continue  Pftymentstobe 
to  be  pud  to  them,  and  carried  over  to  the  Trinity  House  Pilot  Fund,  the  sums  of  pUot^ftmd.* 
znonej  following ;  (that  is  to  say,) 

(1.)  A  poundage  of  sixpence  in  the  pound  upon  the  pilotage  earnings  of  all  pilots 

licensed  by  the  Trinity  House : 
(2.)  A  sum  of  three  pounds  three  shillings  to  be  paid  on  the  first  day  of  January 
in  every  year  by  every  person  licensed  by  the  Trinity  House  to  act  as  pilot  in  any 
district  not  under  the  superintendence  of  sub-commissioners,  or  in  any  part  of  such 
district : 
And  any  qualified  pilot  giving  a  fSidse  account  of  his  earnings,  or  making  default  in 
payment  of  any  sum  due  from  him  under  this  section,  shall  forfeit  double  the  amount 
payable,  and  shall  further  be  liable,  at  the  discretion  of  the  Trinity  House,  to  suspension 
or  dismissal. 

386.  Subject  to  any  prior  charges  that  may  be  subsisting  thereon  by  virtue  of  any  Act  Application  of 
or   Acts  of  Parliament  or  otherwise,  the  said  Trinity  House  Pilot  Fund  shall  be  ^      ' 
ehargeable  in  the  first  instance  with  such  expenses  as  the  Trinity  House  may  duly 

incnr  in  performance  of  their  duties  in  respect  of  pilots  and  pilotage,  and  after  payment 
thereof  shall,  subject  to  any  alteration  to  bo  made  by  the  Trinity  House,  be  administered 
by  the  Trinity  House  for  the  benefit  of  such  pilots  licensed  by  them  after  the  first  day  of 
October  one  thousand  eight  hundred  and  fifty-three  as  are  incapacitated  for  the  per- 
formance of  their  duty  by  reason  of  age,  infirmity,  or  accident,  or  of  the  widows  and 
children  of  pilots  so  licensed,  or  of  such  incapacitated  pilots  only. 

Appointment  of  SvJb-Commissionera  hy  Trinity  Hovses  of  Hull  and  Neweaatle, 

387.  The  two  Corporations  of  the  Trinity  Houses  of  the  ports  of  Hull  and  Newcastle  Power  to  Trinity 
shall  continue  to  appoint  sub-commissioners,  not  being  more  than  seven  nor  less  than  ^^!^"  ^^  ^.V'^ 
three  in  number,  for  the  purpose  of  examining  pilots  in  all  districts  in  which  they  have  to  appoint  sub- 
been  used  to  make  such  appointments,  and  may,  with  the  consent  of  Her  Majesty  in  oommi88ioner«. 
Council,  but  not  otherwise,  appoint  like  sub-commissioners  for  any  other  district  situate 

within  their  respective  jurisdictions;  but  no  pilotage  district  already  under  the  authority 
of  any  sub-commissioners  appointed  by  either  of  the  said  corporations  shall  be  extended, 
except  with  such  consent  as  aforesaid ;  and  no  sub-commissioners  appointed  or  to  be 
appointed  by  the  Trinity  Houses  of  Hull  and  Newcastle  shall  be  deemed  to  be  pilotage 
authorities  within  the  meaning  of  this  Act,  nor  shall  anything  in  this  Act  contained  be 
held  to  confer  upon  the  commissioners  for  regulating  the  pilotage  of  the  port  of 
Kingston-upon-Hull  and  of  the  River  Humber  any  jurisdiction  of  a  different  nature 
or  character  from  that  which  they  have  heretofore  exercised. 

Saving  of  Owners  and  Masters  Rights, 

388.  No  owner  or  master  of  any  ship  shall  be  answerable  to  any  person  whatever  for  Limitadon  of 
any  loss  or  damage  occasioned  by  the  &ult  or  incapacity  of  any  qualified  pilot  acting  ovner^hero 
in  chaise  of  such  ship,  within  any  district  where  the  employment  of  such  pilot  is  pilotage  u 
compulsory  by  law.  oompuisory. 

PART  VI. 

LIGHTHOUSES. 

Managtment  of  Lighthouses, 

389.  Subject  to  the  provisions  herein-after  contained,  and  subject  also  to  any  powers  Management  of 
or  rights  now  lawfully  enjoyed  or  exercised  by  any  person  or  body  of  persons  having  by  "foy  J^^nd"' 
law  or  usage  authority  over  local  lighthouses,  buoys,  or  beacons,  herein-after  termed  beaoona  to  be  fa 
"  Local  Authorities,"  the  superintendence  and  management  of  all  lighthouses,  buoys,  COTnmTJdoMni  of 
and  beacons  shall  be  vested  in  the  following  bodies ;  that  is  to  say,  Morthem  Light- 
In  England  and  Wales,  and  the  islands  of  Jersey,  Guernsey,  Sark,  and  Aldemey,  and  bmne^  and  port 

the  adjacent  seas  and  islands,  and  in  Heligoland  and  Gibraltar,  in  the  Trinity  corporation. 
House : 
In  Scotland  and  the  adjacent  seas  and  islands,  and  in  the  Isle  of  Man,  in  the  Commis- 
sioners of  Northern  Lighthouses  herein-after  mentioned  :J 
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[part  TI- 
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Does  to  be 
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In  Ireland  and  the  acy'acent  seas  and  islands,  in  the  port  of  Dublin  Corporation : 
And,  subject  to  the  provisions  herein-after  contained,  the  said  Trinity  Hoose,  Coti- 
missioners,  and  Corporation  (herein-after  termed  General  Jjighthoose  Authorities)  shall 
respectively  continue  to  hold  and  maintain  all  property  noir  vested  in  them  in  that 
behalf  in  the  same  manner  and  for  the  same  purposes  as  they  have  hitherto  held  aad 
maintained  the  same. 

390.  The  persons  holding  the  following  offices  shall  be  a  body  coxporate  under  tke 
name  of  the  Commissioners  of  Northern  Lighthouses ;  that  is  to  say, 

(1.)  The  liord  Advocate  and  the  Solicitor-General  for  Scotland ; 

(2.)  The  Lords  Provosts  of  Edinburgh  and  Glasgow,  and  the  Provosts  of  the  dtks  <^ 

Aberdeen,  Inverness,  and  Campbeltown ; 
(3.)  The  eldest  Bailies  of  Edinburgh  and  Glasgow ; 

(4.)  The  Sheriffs  of  the  counties  of  Edinburgh,  Lanark,  Benfrew,    Bnt«,  Argjle, 

Inverness,  Ross,  Orkney,  Caithness,  Aberdeen,  A}t,  Fife,  Forfar,  Wigton,  Sutheriaod, 

Kincardine,  Kircudbright,  and  Elgin; 

And  shall  have  a  common  seal ;  and  any  five  of  such  commissioners  shall  oonstitote  a 

quorum,  and  shall  have  power  to  do  all  such  matters  and  things  as  might  be  done  by  tks 

whole  body  of  commissioners. 

391.  In  addition  to  the  persons  above  mentioned,  it  shall  be  lawiul  for  the  sud 
commissioners  at  any  time  after  this  Act  comes  into  operation  to  elect  the  provost  or 
chief  magistrate  of  any  royal  or  parliamentary  burgh  on  or  near  any  part  of  the  coasts 
of  Scotland  and  the  sherifT  of  any  county  abutting  on  such  coasts. 

392.  The  Trinity  House,  their  engineers,  workmen,  and  servants,  may  at  all  times 
enter  any  lighthouites  within  the  jurisdiction  of  the  said  commissioners  or  corporation  to 
view  the  condition  thereof  or  otherwise  for  the  purposes  of  this  Act. 

393.  The  Board  of  Trade  may,  upon  complaint  to  the  effect  that  any  lighthouse, 
buoy,  or  beacon  under  the  management  of  any  of  the  said  general  lighthouse  auihoritles 
or  any  work  connected  therewith,  is  inefficient  or  improperly  managed  or  unneoessuy, 
authorise  persons  to  inspect  the  same ;  and  every  person  so  authorised  may  inspect  the 
same  accordingly,  and  make  such  inquiries  in  respect  thereof  and  of  the  management 
thereof,  as  he  may  think  fit ;  and  all  officers  and  others  having  the  care  of  such  light- 
houses, buoys,  or  beacons  or  concerned  in  the  management  thereof,  shall  furnish  all  soich 
infurmation  and  explanations  in  relation  thereto  as  he  may  require;  and  the  aid 
general  lighthouse  authorities  and  their  respective  officers  shall  at  all  times  give  to  the 
Board  of  Trade  all  such  returns,  explanations,  or  information  in  relation  to  the  light- 
houses, buoys,  or  beacons  within  their  jurisdiction  and  the  management  thereof,  as  sndi 
board  may  from  time  to  time  require. 

394.  Each  of  the  said  general  lighthouse  authorities,  upon  giving  due  notice  of  their 
intention,  shall  have  power,  with  the  sanction  of  the  Board  of  Trade,  to  compel  anr 
local  authority  having  jurisdiction  in  the  matter  of  lighthouses,  buoys,  or  beacons  at  any 
place  situate  within  the  jurisdiction  of  such  general  lighthouse  authority,  to  lay  down 
buoys,  or  to  remove  or  discontinue  any  existing  lighthouse  or  beacon,  or  to  make  any 
variation  in  the  character  of  any  lighthouse  or  in  the  mode  of  exhibiting  lights  therein; 
and  no  snch  local  authority  as  aforesaid  shall  erect  any  new  lighthouse,  or  remove  or 
discontinue  any  lighthouse,  or.  vary  the  character  of  any  lighthouse  or  the  mode  of 
exhibiting  lights  therein,  without  the  sanction  of  the  general  lighthouse  authority  within 
whose  jurisdiction  the  same  is  situate. 

395.  If  any  local  authority  having  power  to  erect,  maintain,  or  place  any  local  light- 
house, buoy,  or  beacon  at  any  place  within  the  jurisdiction  of  one  of  the  said  genenl 
lighthouse  authorities  fails  so  to  do,  or  fails  to  obey  any  direction  given  by  such  authority 
under  the  last  preceding  section.  Her  Majesty  may,  upon  application  from  such  genenl 
lighthouse  authority,  by  Order  in  Council  direct  that  such  power  as  aforesaid  shall  be 
transferred  to  such  last-mentioned  authority ;  and  such  power,  together  with  all  powen 
of  levying  and  receiving  dues  in  respect  of  such  lighthouse,  buoy,  or  beacon,  shall 
thereupon  become  vested  in  such  last-mentioned  authority ;  and  such  lighthouse,  with 
its  appurtenances,  and  also  such  buoy  or  beacon,  and  all  dues  leviable  in  respect  thereof, 
shall  thenceforth  be  subject  in  all  respects  to  the  same  regulationa  as  other  lighthouNs 
and  light  dues,  buoys,  and  beacons  provided  for  by  this  Act. 

Light  Dues. 

896.  Subject  to  any  alterations  to  be  made  under  the  powers  herein-after  contained, 
the  said  general  lighthouse  authorities  shall,  in  respect  of  the  existing  lighthouses,  booys, 
or  beacons  within  their  respective  jurisdictions,  continue  to  levy  dues,  herein-after  called 
light  dues,  after  the  rate  at  which  the  same  are  levied  at  the  time  when  this  Act  comes 
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into  operation;  and  raeh  light  dues  shall  be  payable  in  respect  of  all  ships  whatever,  17  &  18  Vior. 
except  ships  belonging  to  Her  Majesty,  and  ships  hereby  exempted  from  payment        c.  104. 

thereof.  

397.  Her  Majesty  may,  by  and  with  the  advice  of  Her  Privy  Council,  from  time  Utfht  does  to  be 
to  time  reduce  all  or  any  of  the  dues  for  the  time  being  payable  in  respect  of  existing  ^^^^^  ^  ^^^' 
or  future  lighthouses,  buoys,  or  beacons,  for  the  time  being  under  the  management  of  MiSesty  iiT 
tb«  said  general  lighthouse  authorities ;  and  ma}'  also  by  and  with  the  like  advice  from  council. 
time  to  time  increase  or  vary  any  of  such  dues,  so  that  no  dues  payable  in  respect  of  any 
lighthouse,  buoy,  or  beacon  existing  at  the  time  when  this  Act  comes  into  operation  are 
made  to  exceed  the  amount  which  has  at  any  period  previous  to  such  time  been  received 
in  respect  thereof,  or  to  which  the  said  dues  might  during  any  part  of  such  period  as 
l&Bt  aforesaid  lawfully  have  been  raised. 

898.  Each  of  the  said  general  lighthouse  authorities  shall  have  power,  with  the  consent  Powen  of  general 
o€  Her  Majesty  in  Council,  to  do  any  of  the  following  things ;  that  is  to  say,  "t'^'h^^^  t 

To  exempt  any  ships  or  any  classes  of  ships  from  the  payment  of  light  dues  receivable  alter  «Dd  iv^n- 

by  such  authority,  and  to  annex  any  terms  or  conditions  to  such  exemptions :  l^te  dues. 

To  alter  the  times,  places,  and  modes  at  and  in  which  the  light  dues  receivable  by  such 

authority  are  payable : 
To  substitute  any  other  dues  or  class  of  dues,  whether  by  way  of  annual  payment  or 

otherwise,  in  respect  of  any  ships  or  classes  of  ships,  for  the  dues  payable  to  such 

authority  for  the  time  being. 

899.  Tables  of  all  light  dues,  and  a  copy  of  the  regulations  for  the  time  being  in  force  PaUieatloB  of 
in  respect  thereof,  shall  be  posted  up  at  all  custom  houses  within  the  United  Kingdom  ;  ^"^^  ^^  ^^' 
and  each  of  the  said  general  lighthouse  authorities  shall  from  time  to  time  as  occasion 

requires  famish  copies  of  such  tables  and  reg^ulations  to  the  Commissioners  of  Customs 
in  London,  and  to  the  principal  officers  of  customs  resident  at  all  places  where  light  dues 
are  collected  on  account  of  such  lii^hthouse  authority ;  and  such  copies  shall  be  posted 
up  by  the  commissioners  at  the  Custom  House  in  London,  and  by  such  officers  at  the 
cQstom  houses  of  the  places  at  which  they  are  respectively  resident. 

400.  A  receipt  for  light  dues  shall  be  given  by  the  person  appointed  to  collect  the  same  ^,^*^°^  l\^ 
to  every  person  paying  the  same,  and  no  officer  of  customs  at  any  port  where  light  dues  p^!d action  of" 
are  payable  in  respect  of  any  ship  shall  grant  a  clearance  or  transire  for  any  such  ship  receipt  for  light 
unless  the  receipt  for  the  same  is  produced  to  him.  ^^^' 

401.  if  the  owner  or  master  of  any  ship  fails  on  demand  of  the  authorised  collector  to  Power  of  dlstresa 
pay  the  light  dues  due  in  respect  thereof,  it  shall  be  lawful  for  such  collector,  in  addition  ^^'  ^^^'  ^^' 
to  any  other  remedy  which  he  or  the  authority  by  whom  he  is  appointed  is  entitled  to 

ose,  to  enter  upon  such  ship,  and  distrain  the  goods,  guns,  tackle,  or  any  other  thing  of 
or  belonging  to  or  on  board  such  ship,  and  to  detain  such  distress  until  the  said  light 
dues  are  paid ;  and  if  payment  of  the  same  is  not  made  within  the  period  of  three  days 
next  ensuing  such  distress,  he  may,  at  any  time  during  the  continuance  of  such  nonpay- 
ment, cause  the  same  to  be  appraised  by  two  sufficient  persons  or  sworn  appraisers,  and 
thereupon  sell  the  same,  and  apply  the  proceeds  in  payment  of  the  light  dues  due, 
together  with  all  reasonable  expenses  incurred  by  him  under  this  section,  paying  the 
surplus  (if  any)  on  demand  to  the  said  owner  or  master. 

402.  Every  person  appointed  to  collect  light  dues  by  any  of  the  said  general  lighthouse  Light  dura,  bow 
authorities  shall  collect  all  light  dues  payable  at  the  port  or  place  at  which  he  is  so  ^dacootmted' 
appointed,  whether  the  same  be  collected  on  account  of  such  last-mentioned  authority  or  for. 

of  the  other  general  lighthouse  authorities,  and  shall  pay  over  to  the  general  lighthouse 
authority  by  whom  he  was  appointed,  or  as  it  directs,  the  whole  amount  of  light  dues 
received  by  him ;  and  the  authority  so  receiving  the  same  shall  keep  accounts  thereof, 
and  shall  cause  the  same  to  be  remitted  to  Her  Miyesty's  Paymaster  General  in  such 
manner  as  the  Board  of  Trade  directs. 

403.  All  light  dues  coming  to  the  hands  of  any  of  the  said  general  lighthouse  authorities  Application  of 
under  this  Act  shall  be  carried  to  the  account  of  the  Mercantile  Marine  Fund  herein-after  ^^s^'  ^°^' 
mentioned,  and  shall  be  dealt  with  in  manner  herein-after  prescribed. 

Conatmelion  of  and  Dues  for  New  Lighthoiues. 

404.  Each  of  the  said  general  lighthouse  authorities  shall  have  power,  within  Its  Power  to  ligUt- 
jurisdictlon,  to  execute  the  following  works  and  do  the  following  things  (that  is  to  say) :  >M>nee  Mthorities 

(1.)  To  erect  or  place  new  lighthouses,  with  all  requisite  works,  roads,  and  appurt«-  [^d'lUiar'^itgbt- 
nances,  or  alter  or  remove  any  existing  lighthouses :  hooieis  buoyR, 

(2.)  To  erect  or  place  any  new  buoys  or  beacons,  or  alter  or  remove  any  existing  buoys  "•*  bewons. 
or  beacons : 
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17  k  18  Vict.      (3.)  To  take  and  purchase  any  land  which  may  be  necessary  for  the  above  pnrposes,  or 
c.  104.  for  the  maintenance  of  the  vorks  or  the  residence  of  the  Light-keepers : 

(4.)  To  vary  the  character  of  any  lighthouse  or  the  mode  of  exhibiting  ligfais  thereia  : 

(5.)  To  sell  any  land  belonging  to  it : 

But  the  exercise  of  the  above  power  shall,  in  the  case  of  the  said  oommisnoners  sid 

corporation,  be  subject  to  the  restrictions  hereinafter  contained. 

This  power  In         405.  Previously  to  undertaking  any  such  work  as  aforesaid,  the  said  commissioiien  or 

commKirwiere     corporation,  as  the  case  may  be,  shall  forward  a  notice  specifying  fully  tlie  natore  of  tk 

and  corporation    work  proposed  to  be  undertaken  by  them,  and  their  reasons  for  undertaking  the  same,  ta 

to  be  >"^J«e*  ^     the  Trinity  House,  who  shall  take  the  proposed  scheme  into  their  consideration,  sad 

TMm^^Hoane,     notify  to  the  said  commissioners  or  corporation  their  approval  or  rejection  thereof  witk 

with  appeal  to      or  without  modifications;  but  no  such  notification  shall  be  binding  on  the  said  oomaifr 

Board  of  Trade.   giQ^^^  q^  corporation  until  the  same  has  been  sanctioned  by  the  Board  of  Trade  is 

manner  herein-after  mentioned ;  and  at  any  time  previous  to  such  sanction,  being  girea, 

the  said  commissioners  or  corporation  may  forwud  to  the  Trinity  House  and  the  Bosid 

of  Trade,  or  either  of  them,  any  objections  to,  or  observations  upon,  or  suggestioBS  in 

respect  of,  such  notification. 

BmMo?  Trade         ^^^-  '"  ^^^^  ^  obtain  such  sanction  as  aforesaid,  the  Trinity  House  shall  forward  a 

how  to  be       '    copy  of  their  notification,  accompanied  by  copies  of  all  communications  that  have  passed 

obtained.  between  the  Trinity  House  and  the  said  commissioners  or  corporation^  to  the  Board  of 

Trade ;  and  such  Board  shall  have  power  to  give  any  directions  they  may  think  fit  in 

relation  to  the  matters  submitted  to  them,  by  granting  or  withholding  their  sanetaon, 

either  wholly  or  partially,  and  either  with  or  without  modification. 

Trin»y  Hooae  to      407.  The  Trinity  House  shall  forthwith  communicate  the  diwcUona  given  by  tke 

bouM^antborltiea  Board  of  Trade  in  relation  to  the  matters  aforesaid  to  the  said  commissioners  or  corpoia- 

of  decision  of       tion,  and  the  said  oomnuasioners  or  corporation  shall,  upon  the  receipt  of  such  directioos, 

Board  of  Trade,    y^  bound  to  act  in  conformity  therewith,  and  to  do  or  forbear  doing  anything  thereby 

directed  to  be  done  or  forebome. 
Power  to  Trinity     408.  The  Trinity  House  shall  have  power  to  direct  the  said  commissioners  and  corpora- 
aanetTonV  Board  ^^n,  or  either  of  them,  to  execute  the  following  works ;  (that  is  to  say,) 
of  Trade,  to  (1.)  To  continue  any  existing  lighthouses,  buoys,  or  beacons : 

S  wSkebT  "'*^**  (^•)  ^®  ®'®^*  ^^  P^®  *"^y  ^^^  lighthouses,  buoys,  or  beacons,  or  alter  or  remove  any 
oonimtaatonen  existing  lighthouses,  buoys,  or  beacons  : 

and  corporation.       (3.)  ^o  vary  the  character  of  any  lighthouse,  or  the  mode  of  exhibiting  lights  theieia : 
But  no  such  directions  shall  be  issued  to  the  said  commissioners  or  corporation  until  the 
issue  thereof  has  been  sanctioned  by  the  Board  of  Trade ;  such  sanction  to  be  obtaiaed 
by  the  Trinity  House  in  manner  herein-after  mentioned. 
Sanction  of  409.  Previously  to  issuing  any  such  directions  as  aforesaid,  the  Trinity  House  skill 

hoI^*be^'*^*'  °"^^®  "^  application  to  the  Board  of  Trade,  stating  fully  the  nature  of  the  work  to  which 
obtained.  such  directions  relate  and  their  reasons  for  directing  the  same;. and  shall  attheanK 

time  give  notice  to  the  said  commissioners  or  corporation  respectively  of  such  their 
application,  by  causing  written  notice  of  the  said  application  and  a  copy  of  the  propoied 
directions  to  be  left  at  or  sent  to  the  office  of  the  said  commissioners  in  Edinburgh,  or 
the  office  of  the  said  corporation  in  Dublin,  as  the  case  may  be ;  and  opportunity  shsll 
be  afforded  to  the  said  commissioners  or  corporation  to  submit  any  obseirations  they  may 
see  fit  to  make  with  respect  to  such  application  to  the  Trinity  House  and  to  the  Board 
of  Trade ;  and  if  thereupon  the  said  Trinity  House  adhere  to  their  said  directions,  sod 
if  the  Board  of  Trade  concur  therein,  and  if  such  adherence  and  concurrence  is  duly 
notified  to  the  said  commissioners  or  corporation,  it  shall  be  their  duty  within  a  reasoa- 
able  time  after  such  notification  is  made  to  carry  the  said  directions  into  effect 
Her  Majesty  may     410.  Upon  the  completion  of  any  new  lighthouse,  buoy  or  beacon.  Her  Miyesty  may 
CoimSrixdueg   ^^  Order  in  Council  fix  such  dues  in  respect  thereof  to  be  paid  by  the  master  or  owner  of 
to  be  uken  for     every  ship  which  passes  the  same  or  derives  benefit  therefrom,  as  Her  Miyesty  may  deem 
new  Ughthouees.  reasonable,  and  may  from  time  to  time  alter  the  amount  thereof;  and  such  dues  shall  he 
paid  and  collected  in  the  same  manner,  by  the  same  means,  and  subject  to  the  same  con- 
ditions in,  by,  and  subject  to  which  the  light  dues  authorised  to  be  levied  by  this  Aet 
are  paid  and  collected, 
^o  doe*  to  be  411.  Ko  dues  for  any  lighthouse,  buoy,  or  beacon  to  be  erected  or  placed  in  or  near  the 

Channel  Islands  ^^f^^^  of  Quemsey,  Jersey,  Sark,  or  Aldemey  shall  be  taken  in  the  said  islands  of 
withoat  consent  Quemsey  or  Jersey  without  the  consent  of  the  States  of  the  said  islands  respectively; 
an?no^irer  to  ^^^  "^'"^  "^^  powers  herein-before  given  to  the  Trinity  House  in  respect  of  any  light- 
be  exercised  house,  buoy,  or  beacon  erected  or  placed  in  the  islands  of  Guernsey  or  Jersey,  or  hereafter 
therein  ^^  ^ .,  to  be  erected  or  placed  in  such  islands,  be  exercised  without  the  consent  of  Her  Majesty 

Order  in  Conncll..^^^^^y^ 
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412.  The  Lands  Clausea  Coasolidation  Act,  18<15,  and  the  Lands  Clauses  Consolidation  17  &  18  Yxot. 
Act  (Scotland),  1845,  shall  be  incorporated  in  this  Act,  and  shall  apply  to  all  llghthoases        c.  104. 
to  be  constructed  and  all  land  to  be  purchased  under  the  powers  thereof.  " 

Incorporation  of 

Surrender  of  Local  LighUmma.  ^^*  |  J^jj^ig^ 

418.  Every  local  authority  holding  any  lighthouse,  buoy,  or  beacon  at  any  place  within  LocaliiRhthouses 
the  jurisdiction  of  any  of  the  said  general  lighthouse  authorities  may,  if  they  think  fit,  T^**^,'""'""! 
surrender  or  sell  the  same  to  such  general  lighthouse  authority,  and  sudi  authority  may,  iighthou^'*^* 
with  the  consent  of  the  Board  of  Trade,  accept  or  purchase  the  same,  the  purchase  money  authorities. 
(if  any)  to  be  paid  out  of  the  said  mercantile  marine  fund ;  and  thereupon  such  light- 
house and  its  appurtenances  or  such  buoy  or  beacon,  as  the  case  may  be,  shall  become 
vested  in  such  authority  ;  and  such  authority  shall  be  entitled  to  receive  all  dues  lawfully 
payable  in  respect  thereof  at  the  time  of  such  surrender  or  sale,  or,  if  Her  Majesty  by 
Order  in  Council  so  directs,  such  dues  as  might  be  fixed  and  made  payable  if  the  same 
were  a  new  lighthouse,  buoy,  or  beacon :  and  such  lighthouse,  buoy,  or  beacon,  and  the 
dues  payable  in  respect  thereof,  shall,  after  such  surrender  or  sale,  be  subject  in  all  respects 
to  the  same  regulations  as  other  lighthouses  and  light  dues,  buoys,  and  beacons  provided 
for  by  this  Act. 

Damage  to  LigliU,  Biioye,  caid  Beacom. 

414.  If  any  person  wilfully  or  negligently  commits  any  of  the  following  oflfences :  J*^°*l*y  fj*' .  ^ 
(thatUto«.y.)  bJlSr'irf.li*'"^ 

(1.)  Injures  any  lighthouse  or  the  lights  exhibited  therein,  or  any  buoy  or  beacon ;         l>«aooQH. 

(2.)  Bemoves,  alters,  or  destroys  any  light  ship,  buoy,  or  beacon ; 

(8.)  Rides  by,  makes  fast  to,  or  runs  foul  of  any  light  ship  or  buoy; 
He  shall,  in  addition  to  the  expenses  of  making  good  any  damage  so  occasioned,  incur  a 
penalty  not  exceeding  501. 

Prevention  of  False  LigJUs, 

415.  Whenever  any  fire  or  light  is  burnt  or  exhibited  at  such  place  or  in  such  manner  General  }Ugh^- 
as  to  be  liable  to  be  mistaken  for  a  light  proceeding  from  a  lighthouse,  it  shall  be  lawful  niii"j  p^hibiV  ^* 
for  the  general  lighthouse  authority  within  whose  jurisdiction  such  place  is  situate,  to  faine  ligutn. 
serve  a  notice  upon  the  owner  of  the  place  where  the  fire  or  light  is  burnt  or  exhibited, 

or  on  the  person  having  the  charge  of  such  fire  or  light,  either  personally  or  by  delivery 
at  the  place  of  abode  of  such  owner  or  person,  or  by  affixing  the  same  in  some  conspicuous 
spot  near  to  such  fire  or  light,  and  by  such  notice  to  direct  such  owner  or  person,  witbin 
a  reasonable  time  to  be  therein  specified,  to  take  effectual  means  for  the  extinguiBhiDg  or 
effectually  screening  such  existing  light,  and  for  preventing  for  the  future  any  similar 
fire  or  light ;  and  any  owner  or  person  disobeying  such  notice  shall  be  deemed  guilty  of 
a  common  nuisance,  and  in  addition  to  any  other  penalties  or  liabilities  of  any  kind 
thereby  incurred,  shall  incur  a  penalty  not  exceeding  100/. 

416.  If  any  owner  or  person  served  with  such  notice  as  aforesaid  neglects  for  a  period  If  not  obeyed 
of  seven  days  to  extinguish  or  effectually  screen  the  fire  or  light  therein  mentioned,  it  ^^^  if^hte!^^ 
shall  be  lawful  for  the  general  lighthouse  authority  within  whose  jurisdiction  the  same 

may  be,  by  their  servants  or  workmen,  to  enter  upon  the  place  whereon  the  same  may 

be,  and  forthwith  to  extinguish  such  fire  or  light,  doing  no  unnecessary  damage ;  and  all 

expenses  incurred  by  such  authority  in  such  extinction  may  be  recovered  from  such  ^ 

person  or  owner  as  aforesaid  in  the  same  way  as  penalties  are  hereby  directed  to  be 

recoverable. 


PART  VII. 

MERCANTILE  MARINE  FUND. 

417.  The  folio wiug  sums  shall  be  carried  to  a  common  fund,  to  be  entitled  theSumitobe 
"  Mercantile  Marine  Fund ; "  (that  is  to  say,)  J^JlJjJ  i\^f  ^ 

(1  )  All  fees  and  other  sums  (other  than  fines  and  forfeitures)  received  by  the  Board  of  Fund. 

Trade  under  the  provisions  of  the  Third  and  Fourth  parts  of  this  Act : 
(2.)  All  light  dues  or  other  sums  received  by  or  accruing  to  the  Trinity  House,  the 

Commissioners  of  Northern  Lighthouses,  and  the  Port  of  Dublin  Corporation,  under 

the  Sixth  Part  of  this  Act : 
(3.)  All  rates  and  monies  received  by  the  Trinity  House  under  the  local  act  of  the  7  Vict.  c.  ivii. 

T   Y 
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Estimates  and 
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seventh  year  of  Her  present  Majesty,  chapter  57,  for  the  regalation  of  Ustage  aai 

ballastage  in  the  river  Thames : 
(4.)  All  fees  and  other  snms  mentioned  in  the  table  marked  Y.  in  the  sdiednle  hereto 

which  are  received  by  receivers  appointed  nnder  the  Eighth  Part  of  thia  Act : 
And  an  account  of  the  said  fdnd,  intituled  "  The  Mercantile  Marine  Fnnd  Aeoosnt," 
f^hall  be  kept  with  Her  Majesty's  Paymaster-General. 

4 IS.  Subject  to  any  prior  charges  that  may  be  subsisting  thereon  by  virtue  of  any  Act 
or  Acts  of  Parliament  or  otherwise,  the  said  fund  shall  be  chargeable  with  the  foUowm* 
expenses ;  (that  is  to  say,) 
(1.)  The  salaries  and  other  expenses  connected  with  the  local  marine  boards,  iht 

examinations,  and  the  shipping  offices,  provided  for  by  the  Third  Part  of  this  Act: 
(2.)  The  salaries  of  surveyors,  and  other  expenses  connected  with  the  survey  of  passeogcr 

steam  ships  provided  for  by  the  Fourth  Part  of  this  Act : 
(3.)  All  expenses  incurred  by  the  general  lighthouse  authorities  aforesaid  in  the  wozb 

and  services  of  lighthouses,  buoys,  and  beacons  provided  for  by  the  Sixth  Part  of  tlis 

Act,  or  in  the  execution  of  any  works  necessary  or  expedient  for  the  purpose  of 

permanently  reducing  the  expense  of  such  works  and  services : 
(4.)  All  expenses  incurred  by  the  Trinity  House  in  respect  of  lastage  and  ballastage  ia 

the  river  Thames : 
(5.)  Such  expenses  for  establishing  and  maintaining  on  the  coasts  of  the  Foitcd 

Kingdom  proper  life-boats,  with  the  necessary  crews  and  equipments,  and  for 

affording  assistance  towards  the  preservation  of  life  and  property  in  cases  of  sh^ 

wreck  and  distress  at  sea,  and  for  rewarding  the  preservation  of  life  in  such  oases,  ss 

the  Board  of  Trade  directs : 
(6.)  Any  expenses  incurred  in  carrying  into  effect  the  provisions  with  r^ard  to 

receivers  and  the  performance  of  their  duties  contained  in  the  Eighth  Part  of 

this  Act : 
(7.)  Any  expenses  which  by  this  or  any  other  Act  of  Parliament  are  specially  charged 

thereon : 
And  shall,  save  as  herein-afler  mentioned,  be  applicable  to  no  other  purpose  whatever. 

419.  The  said  rates  and  monies  received  by  the  Trinity  House  under  the  said  local  Act 
of  the  seventh  year  of  Her  present  Majesty,  chapter  57,  shall,  subject  to  the  payment  of 
such  proportion  of  any  prior  chaiges  subsisting  on  the  Mercantile  Marine  Fund  as  may 
in  the  opinion  of  the  Board  of  Trade  be  fairly  chargeable  thereon,  and  to  the  powers  of 
raising  money  upon  the  credit  of  the  said  fund  herein  contained,  be  applicable  only  to 
services  performed  for  the  purpose  of  supplying  ballast  to  or  providing  for  the  safety  or 
convenience  of  such  ships  as  navigate  the  said  river  Thames  and  the  seas  and  channeb 
leading  thereto  between  Orfordness  on  the  north  and  Dungeness  on  the  south :  Prorided 
that  if,  in  addition  to  the  duties  performed  in  consideration  of  the  said  ballastage  rates 
under  the  said  local  Act,  the  Trinity  House,  at  the  request  or  with  the  consent  of  the 
owners  or  masters  of  or  agents  for  any  ships,  undertake  to  place  ballast  on  board  thereof, 
or  to  unload  ballast  therefrom,  they  shall  be  entitled  to  charge  for  such  additional  daties 
such  reasonable  additional  rate  per  ton  for  ballast  so  placed  on  board  or  unladen  as  Her 
Majesty  by  Order  in  Council  from  time  to  time  approves. 

420.  Her  Majesty  may  from  time  to  time,  by  and  with  the  advice  of  her  Privy  Coaadl, 
fix  the  establishments  to  be  maintained  by  each  of  the  said  general  lighthouse  aathoritks 
on  account  of  the  services  of  lighthouses,  buoys,  and  beacons,  and  also  as  regards  the 
Trinity  House,  on  account  of  the  service  of  lastage  and  balUstage  in  the  river  Thames,  or 
the  annual  or  other  sums  to  be  paid  out  of  the  said  fund,  in  respect  of  such  establiik- 
ments;  and  if  it  appears  that  any  part  of  the  establishments  of  the  said  lighthouse 
authorities  is  maintained  for  the  purposes  of  such  duties  and  also  for  other  purposes,  to 
fix  and  from  time  to  time  alter  the  portion  of  the  expense  of  such  establishments  to  be 
paid  out  of  the  said  fund ;  and  no  increase  of  any  establishment  or  part  of  an  estabUsh- 
ment  so  fixed  shall  be  made  without  the  consent  of  the  Board  of  Trade. 

421.  The  said  general  lighthouse  authorities  may  from  time  to  time,  with  the  sanction 
of  the  Board  of  Trade,  grant  superannuations  or  compensations  to  persons  whose  salaries 
are  payable  out  of  the  said  fund,  and  who  are  discharged  or  retire ;  so  nevertheless  that 
no  superannuation  allowance  or  compensation  to  any  person  so  discharged  or  retiring 
shall  exceed  the  proportion  of  his  salary  which  might  be  granted  to  a  person  in  the  public 
civil  service,  under  the  Act  of  the  fourth  and  fifth  years  of  King  William  the  Fourth, 
chapter  24,  or  under  any  other  Act  for  regulating  such  superannuation  allowances  or 
compensations  for  the  time  being  in  force. 

422.  Each  of  the  said  general  lighthouse  authorities  shall  from  time  to  time  submit  to 
the  Board  of  Trade  estimates  of  all  expenses  to  be  incurred  by  them  in  respect  of  the 
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iiiAtt«n  aforesaid,  other  than  the  establishment  expenses  for  the  time  being  allowed  by  17  &  18  Vict. 
Order  in  Council  as  aforesaid;    and  shall  also,  whenever  in  providing  for  any  sudden        c.  104. 
emergency  it  is  necessary  to  incur  any  expense  without  waiting  until  an  estimate  can  be  other  ezpenwa 
sanctioned,  as  soon  as  possible  send  to  the  Board  of  Trade  a  full  account  of  such  expense ;  to  be  approved 
and  the  Board  of  Trade  shall  consider  and  may  approve  such  estimates  and  accounts,  ^^^^  ^^*'^*  °^ 
either  with  or  without  modification. 

428.  No  expense  of  any  of  the  said  general  Ughthotise  authorities  in  respect  of  the  said  No  expense  to  be 
services  shall  be  paid  out  of  the  Mercantile  Marine  Fund,  or  allowed  in  account,  other  gan^l'on!!?  by* 
than  the  sums  so  allowed  for  establishment  expenses  as  aforesaid,  or  included  in  estimates  Board  of  Trade. 
or  accounts  approved  by  the  Board  of  Trade.  ^ 

424.  For  the  purpose  of  the  construction  and  repair  of  lighthouses,  and  of  other  extra-  ^or  the  purpose 
ordinary  expenses  connected  with  the  said  services,  the  Treasury  are  authorised  from  time  re^furinglight- 
to  time,  upon  the  application  of  the  Board  of  Trade,  to  advance  out  of  the  growing  houses,  and  other 
prodaee  of  the  Consolidated  Fund  of  the  United  Kingdom  such  sums  of  money,  upon  ^^"^J^^^"**^ 
sneh  terms,  and  at  such  rate  of  interest  as  they  think  fit,  and  to  pay  the  same  into  the  Treasury  may 
Mercantile  Marine  Fund  account,  so  nevertheless  that  the  whole  sum  for  the  time  being  advaoce  money. 
dne  in  respect  of  such  advances  shall  never  at  any  one  time  exceed  200,0002. ;  and  upon 

any  advance  being  so  made  the  sum  so  advanced  and  the  interest  shall  be  a  charge  on  the 
Mercantile  Marine  Fund,  and  upon  the  dues,  rates,  fees,  and  payments  so  to  be  carried 
thereto  as  aforesaid ;  and  the  Board  of  Trade  shall  make  such  provision  for  the  repayment 
thereof  out  of  the  said  fund,  either  by  forming  a  sinking  fund  or  otherwise,  as  the  Treasury 
may  require;  provided  that  no  such  advance  shall  prevent  any  lawful  reduction  of  any  of 
the  said  dues,  rates,  fees,  or  payments,  if  such  reduction  be  assented  to  by  the  Treasury. 

425.  The  Board  of  Trade  may  also,  for  the  purpose  last  aforesaid,  raise  money  by  Power  to  Board 
mortgagixig  the  Mercantile  Marine  Fund,  and  the  several  dues,  rates,  fees,  and  payments  ^^|^^*^° 

so  to  be  carried  thereto  as  aforesaid,  or  any  of  them,  or  any  part  thereof,  to  any  person  or  thrcrvdit^of  ^ 
body  of  persons;  and  every  such  mortgage  shall  be  in  such  form,  and  under  the  hand  fond. 
and  seal  of  such  person  or  penons,  as  the  president  of  the  said  board  for  the  time  being 
may  direct;  and  no  person  or  body  of  persons  lending  money  upon  any  such  mortgage 
fthall  be  bound  to  see  to  the  purpose  for  which  the  same  is  raised,  or  to  the  mode  in  which 
it  is  applied. 

426.  The  Public  Works  Loan  Commissioners  may  also,  for  the  purpose  last  aforesaid,  ^ower  to  Public 
advance  money  upon  mortgage  of  the  said  mercantile  marine  fund,  and  the  several  dues,  commissioneni 
rates,  fees,  and  payments  so  to  be  carried  thereto  as  aforesaid,  or  any  of  them,  or  any  to  advance 
part  thereof,  without  requiring  any  further  security  than  such  mortgage  as  aforesaid ;  ^^^  ^^^^^ 
but  every  mortgage  so  made  to  the  said  Public  Works  Loan  Commissioners,  or  their  („„d. 
secretary  for  the  time  being,  shall  be  made  under  and  in  pursuance  of  the  Acts  of 
Parliament  regulating  the  proceedings  of  the  said  Public  Works  Loan  Commissioners, 

anything  herein  contained  to  the  contrary  notwithstanding :  Provided,  that  no  advance 
which  may  be  made  by  the  sud  Public  Works  Loan  Commissioners  shall  prevent  any 
lawful  reduction  of  any  of  the  said  dues,  rates,  fees,  or  payments,  if  such  reduction  is 
assented  to  by  the  said  Public  Works  Loan  Commissioners. 

427.  Each  of  the  said  general  lighthouse  authorities  shall  account  to  the  Board  of  Lighthouse 
Trade  for  their  receipts  from  the  said  light  dues  and  ballastage  rates,  and  for  their  Jf^n? ^JrelJipf' 
expenditure  as  regards  expenses  paid  out  of  the  said  fund,  in  such  form,  and  at  such  and  expenditure 
times,  and  with  such  details,  explanations,  and  vouchers,  as  the  Board  of  Trade  requires,  l^^^  ^^ 
and  shall,  when  required  by  such  board,  permit  all  books  of  accounta  kept  by  or  under 

their  respective  direction  to  be  inspected  and  examined  by  such  persons  as  the  said  board 
appoints  for  that  purpose. 

428.  The  Board  of  Trade  shall  render  to  the  commissioners  for  auditing  the  public  Aceonnts  of  fund 
accounts  periodical  accounts  of  the  whole  of  the  receipta  and  expenditure  of  the  Mercan-  JommSslo^ers  ^ 
tile  Marine  Fund,  such  accounts  to  be  signed  and  declared  to  by  the  accountant  appointed  of  audit. 

by  the  Board  of  Trade  for  that  purpose ;  and  in  case  of  de&ult  it  shall  be  lawful  for  the 
Treasury  to  make  or  direct  such  allowance  as  under  the  circumstances  of  the  case  they 
may  think  fit  in  respect  thereof. 

429.  The  Board  of  Trade  shall  as  soon  as  practicable  after  the  meeting  of  parliament  Accounts  to  be 
in  every  year  cause  the  account  of  the  Mercantile  Marine  Fund  for  the  then  preceding  p^iu^e'jff, 
year  to  be  laid  before  both  houses  of  parliament. 

430.  All  lighthouses,  buoys,  beacons,  and  light  dues,  and  all  other  rates,  fees,  or  pay-  property  u«ed 
ments  accruing  to  or  forming  part  of  the  said  fund,  and  all  premises  or  property  belong-  '^r  the  purposes 
ing  toor  occupied  by  any  of  the  said  general  lighthouse  authorities  or  the  Board  of  ^n^'^^f^Q^ 
Tnde,  which  are  used  or  applied  for  the  purposes  of  any  of  the  services  for  which  such  to  be  exempt 
dues,  rates,  fees,  and  payments  are  received,  and  all  instruments  or  writings  used  by  or  ^'^J"(^][^,.^''"* 
under  the  direction  of  any  of  the  said  general  lighthouse  authorities  or  the  Board  of 
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431.  The  ships  belonging  to  or  used  by  any  of  the  said  general  Ughihoaae  anthoriiio^ 

hoa^  aiiUmriii  ^'  ^^  ^^^  Board  of  Trade,  shall  be  privileged  to  enter,  resort  to,  and  use  any  haiboon, 
ez'-ropt  from  ports,  docks,  or  piers  in  the  United  Kingdom,  without  payment  of  any  tolla,  dnesyar 
btfboar  duet.      rates  of  any  kind. 
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Inquiries  into  Wrteki, 

482.  In  any  of  the  cases  followinfr,  that  is  to  say, 

Wheneyer  any  ship  is  lost,  abandoned,  or  materially  damaged  on  or  near  the  eoasts  of 
the  United  Kingdom ; 

Whenever  any  ship  causes  loss  or  material  damage  to  any  other  ahip  on  or  near  sack 
coasts; 

Whenever  by  reason  of  any  casualty  happening  to  or  on  board  of  any  ship  on  or  near 
such  coasts  loss  of  life  ensues ; 

Whenerer  any  such  loss,  abandonment,  damage,  or  casualty  happens  elsewhere,  and 
any  competent  witnesses  thereof  arrive  or  are  found  at  any  place  in  the  United 
Kingdom ; 
It  shall  be  lawful  for  the  inspecting  officer  of  the  coast  guard  or  the  principal  officer  of 
customs  residing  at  or  near  the  place  where  such  loss,  abandonment,  damage,  or  casosltj 
occurred,  if  the  same  occurred  on  or  near  the  coasts  of  the  United  Kingdom,  bat  if  else- 
where at  or  near  the  place  where  such  witnesses  as  aforesaid  arrive  or  are  found  or  esa 
be  conveniently  examined,  or  for  any  other  person  appoiuted  for  the  purpose  by  the 
Board  of  Trade,  to  make  inquiry  respecting  such  loss,  abandonment,  damage,  or  casosltT; 
and  he  shall  for  that  purpose  have  all  the  powers  given  by  the  First  Part  of  this  Act  to 
inspectors  appointed  by  the  said  board. 

488.  If  it  appears  to  such  officer  or  person  as  aforesaid,  either  upon  or  without  aoj 
such  preliminary  inquiry  as  aforesaid,  that  a  formal  investigation  is  requisite  or  eqwdieai, 
or  if  the  Board  of  Trade  so  directs,  he  shall  apply  to  any  two  justices  or  to  a  sUpeadisiy 
magistrate  to  hear  the  case ;  and  such  justices  or  magistrates  shall  thereupon  proceed  to 
hear  and  try  the  same,  and  shall  for  that  purpose,  so  fisr  as  relates  to  the  summoning  of 
parties,  compelling  the  attendance  of  witnesses,  and  the  regulation  of  the  prooeedingi, 
have  the  same  powers  as  if  the  same  were  a  proceeding  relating  to  an  offence  or  caose  of 
complaint  upon  which  they  or  he  have  power  to  make  a  summary  conviction  or  order,  or 
as  near  thereto  as  circumstances  permit ;  and  it  shall  be  the  duty  of  such  officer  or 
person  as  aforessid  to  superintend  the  management  of  the  case,  and  to  render  such  assiit- 
ance  to  the  said  justices  or  magistrate  as  is  in  his  power ;  and,  upon  the  conclusion  of  the 
ease,  the  said  justices  or  magistrate  shall  send  a  report  to  the  Board  of  Trade,  contaioia; 
a  full  statement  of  the  case  and  of  their  or  his  opinion  thereon,  accompanied  by  saek 
report  of  or  extracts  from  the  evidence,  and  such  observations  (if  any)  as  they  or  he  msj 
think  fit. 

484.  In  cases  where  nautical  skill  and  knowledge  are  required,  the  Board  of  Tiade 
shall  have  the  power,  either  at  the  request  of  such  justices  or  magistrate,  or  at  its  owa 
discretion,  to  appoint  some  person  of  nautical  skill  and  knowledge  to  act  as  assessor  to 
such  justices  or  magistrate ;  and  such  assessor  shall,  upon  the  concluuon  of  the  esse, 
either  signify  his  concurrence  in  their  report  by  signing  the  same,  or  if  he  disBsaU 
therefrom  shall  signify  such  dissent  and  his  reasons  therefor  to  the  Board  of  lYade. 

435.  In  places  where  there  is  a  local  marine  board,  and  where  a  stipendiary  magirtiate 
U  a  member  of  such  board,  all  such  investigations  as  aforesaid  shall,  whenever  he  happeoi 
to  be  present,  be  made  before  such  magistrate ;  and  there  shall  be  paid  to  such  magistnte 
in  respect  of  his  services  under  this  Act  such  remuneration,  whether  by  way  of  anassl 
increase  of  salary  or  otherwise  as  Her  Majesty's  Secretary  of  State  for  the  Home  Depsrt- 
ment,  with  the  consent  of  the  Board  of  Trade,  may  direct ;  and  such  remuneration  ihsU 
be  paid  out  of  the  Mercantile  Marine  Fund. 

486.  The  said  justices  or  magistrate  may  make  such  order  with  respect  to  the  eosti  of 
any  such  investigation  or  any  portion  thereof  as  they  or  he  may  deem  just,  and  sodi 
costs  shall  be  paid  accordingly,  and  shall  be  recoverable  in  the  same  manner  as  other 
costs  incurred  in  summary  proceedings  before  them  or  him ;  and  the  Board  of  Tnde 
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may,  if  in  any  case  it  thinks  fit  so  to  do,  pay  the  expense  of  any  such  investigation,  and  17  &  18  Vior. 
may  pay  to  such  assessor  as  aforesaid  such  remuneration  as  it  thinks  fit.  c.  104. 

437.  In  the  case  of  any  such  investigation  as  aforesaid  to  be  held  in  Scotland,  the  " 

Board  of  Trade  may,  if  it  so  thinks  fit,  remit  the  same  to  the  Lord  Advocate  to  be  invemisadons  in 
prosecuted  in  such  manner  as  he  may  direct,  and  in  case  he  so  requires,  with  the  ^*^"***^* 
assistance  of  such  person  of  nautical  skill  and  knowledge  as  the  Board  of  Trade  may 

appoint  for  the  purpose. 

438.  Such  justices  or  magistrate  as  aforesaid  may,  or  in  Scotland  such  person  or  Muter  or  mats 
persons  as  is  or  are  directed  by  the  liord  Advocate  to  conduct  the  investigation  may,  if  J"*^^  '^^''Mfi. 
they  or  he  think  fit,  require  any  master  or  mate  possessing  a  certificate  of  competency  or  caUi  ro  be  beid 
nervioe  whose  conduct  is  called  in  question  or  appears  to  them  or  him  likely  to  be  called  ^^"^^  <^i*»«  o' 
in  question  in  the  course  of  such  investigation,  to  deliver  such  certificate  to  them  or  him,  "^f*^*'^' 

and  they  or  he  shall  hold  the  certificate  so  delivered  until  the  conclusion  of  the  investiga- 
tion, and  shall  then  either  return  the  same  to  such  master  or  mate,  or,  if  their  report  is 
BQch  as  to  enable  the  Board  of  Trade  to  cancel  or  suspend  such  certificate  under  the 
powers  given  to  such  board  by  the  Third  Part  of  this  Act,  shall  forward  the  same  to  the 
Board  of  Trade,  to  be  dealt  with  as  such  board  thinks  fit ;  and  if  any  master  or  mate 
Sails  so  to  deliver  his  certificate  when  so  required,  he  shall  incur  a  penalty  not 
exceeding  50^. 

Appointment  and  JhUiea  qf  Recetvent, 

439.  The  Board  of  Trade  shall  throughout  the  United  Kingdom  have  the  general  Board  oi  Trade 
saperintendence  of  all  matters  relating  to  wreck ;  and  it  may,  with  the  consent  of  the  rapertnrf ndents 
Commissioners  of  Her  Majesty's  Treasury,  appoint  any  officer  of  customs  or  of  the  coast  ^Jm!^  appoint 
goard,  or  any  officer  of  inland  revenue,  or,  when  it  appears  to  such  board  to  be  more  reeelTen. 
convenient,  any  other  person,  to  be  a  receiver  of  wreck  in  any  district,  and  to  perform 

such  duties  as  are  herein-after  mentioned,  and  shall  give  due  notice  of  every  such 
appointment. 

440.  No  admiral,  vice-admiral,  or  other  person,  under  whatever  denomination,  exercising  Admiral  not  to 
Admiralty  jurisdiction,  shall,  as  such,  by  himself  or  his  agents,  receive,  take,  or  interfere  'nterfcre  with 
with  any  wreck  except  as  herein-after  mentioned.  wieck. 

441.  Whenever  any  ship  or  boat  is  stranded  or  in  distress  at  any  place  on  the  shore  of  Duty  of  reoelver 
the  sea  or  of  any  tidal  water  within  the  limits  of  the  United  Kingdom,  the  receiver  of  ^^^^J  *'*,''*  *" 
the  district  within  which  such  place  is  situate  shall,  upon  being  made  acquainted  with  diMtresa.  ^^ 
such  accident,  forthwith  proceed  to  such  place,  and  upon  his  arrival  there  he  shall  take 

the  command  of  all  persons  present,  and  assign  such  duties  to  each  person,  and  issue 
such  directions,  as  he  may  think  fit  with  a  view  to  the  preservation  of  such  ship  or  boat, 
and  the  lives  of  the  persons  belonging  thereto,  and  the  cargo  and  apparel  thereof;  and  if 
any  person  wilfully  disobeys  such  directions,  he  shall  forfeit  a  sum  not  exceeding  502. ; 
but  it  shall  not  be  lawful  for  such  receiver  to  interfere  between  the  master  of  such  ship 
or  boat  and  his  crew  in  matters  relating  to  the  management  thereof,  unless  he  is 
requested  so  to  do  by  such  master. 

442.  The  receiver  may,  with  a  view  to  such  preservation  as  aforesaid  of  the  ship  or  Powmior 
boat,  persons,  cargo,  and  apparel,  do  the  following  things ;  (that  is  to  say,)  receiver  in  cane 

(1.)  Summon  such  number  of  men  as  he  thinks  necessary  to  assist  him :  to  arfy  sbipo?^ 

(2.)  Require  the  master  or  other  person  having  the  charge  of  any  ship  or  boat  near  at  boat 
hand  to  give  such  aid  with  his  men,  ship,  or  boats  as  may  be  in  his  power : 

(3.)  Demand  the  use  of  any  waggon,  cart,  or  horses  that  may  be  near  at  hand : 
And  any  person  refusing  without  reasonable  cause  to  comply  with  any  summons, 
requisition,  or  demand  so  made  as  aforesaid,  shall  for  every  such  refusal  incur  a  penalty 
not  exceeding  1002. ;  but  no  person  shall  be  liable  to  pay  any  duty  of  assessed  taxes  in 
respect  of  any  such  waggon,  cart,  or  horses  by  reason  of  the  user  of  the  same  under  this 
section. 

448.  All  cargo  and  other  articles  belonging  to  such  ship  or  boat  as  aforesaid  that  may  All  articles 
be  washed  on  shore,  or  otherwise  be  lost  or  taken  from  such  ship  or  boat,  shall  be  ^uh»-d  oa  shore, 
delivered  to  the  receiver ;  and  any  person,  whether  he  is  the  owner  or  not,  who  secretes  or  ,|U|'^n  from 
or  keeps  possession  of  any  such  cargo  or  article,  or  refuses  to  deliver  the  same  to  the  any  shik  "r  boat, 
receiver  or  to  any  person  authorised  by  him  to  demand  the  same,  shall  incur  a  penalty  Jj[  fJe'^reiaw 
not  exceeding  100/. ;  and  it  shall  be  lawful  for  such  receiver  or  other  person  as  aforesaid 
to  take  such  cargo  or  article  by  force  from  the  person  so  refusing  to  deliver  the  same. 

444.  Whenever  any  such  accident  as  aforesaid  occurs  to  any  ship  or  boat,  and  any  Po^erof  reeeirer 
person  plunders,  creates  disorder,  or  obstructs  the  preservation  of  such  ship,  boat,  lives,  jlJifn^l^r'^n^ 
or  cargo  as  aforesaid,  it  shall  be  lawful  for  the  receiver  to  cau^e  such  person  to  be  appre-  disorder  by  force. 
hended,  and  to  use  force  for  the  suppression  of  any  such  plundering,  disorder,  or 
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17  &  18  Vict,  obstruction  as  aforesaid,  with  power  to  comnumd  aU  Her  Majesty's  subjects  to  ansi 
c  104.        Mm  in  the  use  of  sach  force ;  and  if  anj  person  is  lulled,  maimed,  or  hart  by  reason  of 

— 1^  resisting  the  receiver  in  the  exeention  of  the  duties  hereby  committed  to  him,  or  any 

person  acting  under  his  orders,  such  receiyer  or  other  person  shall  be  free  uid  lUlj 
indenmified  as  well  against  the  Queen's  Majesty,  her  heirs  and  succesaors^  as  against  sO 
persons  so  killed,  maimed,  or  hurt. 
Certain  officers        445.  During  the  absence  of  the  receiver  from  the  place  where  any  such  accideBt  u 
to  exercise  aforesaid  occurs,  or  in  places  where  no  receiver  has  been  appointed  under  this  Act,  the 

receiveMn  his     following  ofGlcers  in  succession,  each  in  the  absence  of  the  other,  in  the  order  in  whii& 
absenoe.  they  are  named,  that  is  to  say,  any  principal  officer  of  customs  or  of  the  coast  guard, 

or  officer  of  inland  revenue,  and  also  any  sheriff,  justice  of  the  peace,  conuniasiQiied 
officer  on  full  pay  in  the  naval  service  of  Her  Mi^jesty,  or  commiisioned  officer  on  M 
pay  in  the  military  service  of  Her  Majesty,  may  do  all  matters  and  things  herebr 
authorised  to  be  done  by  the  receiver,  with  this  exception,  that  with  respect  to  any  goods 
or  articles  belonging  to  any  such  ship  or  boat,  the  delivery  up  of  which  to  the  receiver 
is  herein-before  required,  any  officer  so  acting  shall  be  considered  as  the  agent  of  Ihe 
receiver,  and  shall  place  the  same  in  the  custody  of  the  receiver ;  and  no  person  so  acth^ 
as  substitute  for  any  receiver  shall  be  entitled  to  any  fees  payable  to  receivers^  or  be 
deprived  by  reason  of  his  so  acting  of  any  right  to  salvage  to  which  he  would  otherwise 
be  entitled. 
Power  in  case  of      446.  Whenever  any  such  accident  as  aforesaid  occurs  to  any  ship  or  boat,  all  persons 
du^*^  ^°Dau     ^'^y*  ^^^  ^^^  purpose  of  rendering  assistance  to  such  ship  or  boat,  or  saving  the  lives  oi 
over  adjo'iniDg     the  persons  on  board  the  same,  or  the  cargo  or  apparel  thereof,  unless  there  is  some 
lA^*  ^i<b  public  road  equally  convenient,  pass  and  repass  either  with  or  without  caniages  or 

c     ages.  horses  over  any  adjoining  lands,  without  being  subject  to  interruption  by  the  owner 

or  occupier,  so  that  they  do  as  little  damage  as  possible,  and  may  also,  on  the  like  con- 
dition, deposit  on  such  lands  any  cargo  or  other  article  recovered  from  such  ship  or  boat: 
and  all  damage  that  may  be  sustainad  by  any  owner  or  occupier  in  consequence  of  anj 
such  passing  or  repassing  or  deposit  as  aforesaid  shall  be  a  chatge  on  the  ship,  boat, 
caigo.  or  articles  in  respect  of  or  by  which  such  damage  was  occasioned,  and  shall,  in 
de&ult  of  payment,  be  recoverable  in  the  same  manner  as  salvage  Is  hereby  made 
recoverable ;  and  the  amount  payable  in  respect  thereof,  if  disputed,  shall  be  determined 
in  the  same  manner  as  the  amount  of  salvage  is  hereby  in  case  of  dispute  directed  to  be 
determined. 
Penalty  on  ^^'^'  ^^  ^^^  owner  or  occupier  of  any  land  over  which  any  person  is  hereby  aotiiorised 

ownerA  and  cccu-  to  pass  or  repass  for  any  of  the  purposes  herein-before  mentioned  does  any  of  the  fbUowiD^ 

carriages,  Ac.  to       (1.)  Impedes  or  hinders  any  such  person  from  so  passing  or  repassing,  with  or  withoot 
pas«  over  their  carriages,  horses,  and  servants,  by  locking  his  gates,  refusing,  upon  request^  to  open 

*•"''•  the  same,  or  otherwise  however  ; 

(2.)  Impedes  or  hinders  the  deposit  of  any  cargo  or  other  article  recovered  from  any 

such  ship  or  boat,  as  herein-before  mentioned; 
(3.)  Prevents  such  cargo  or  other  article  from  remaining  so  deposited  for  a  reaaonaUe 
time,  until  the  same  can  be  removed  to  a  safe  place  of  public  deposit ; 
He  shall  for  every  such  offence  incur  a  penalty  not  exceeding  1002. 
Poirerof  448.  Any  receiver,  or  in  his  absence  any  justice  of  the  peace,  shall,  as  soon  is 

m?e'cxlminatiin  conveniently  may  be,  examine  upon  oath  (which  oath  they  are  hereby  respectiTelf 
with  revpect  to     empowered  to  administer)  any  person  belonging  to  any  ship  which  may  be  or  may 
►hips  in  distress,  have  been  in  distress  on  the  coasts  of  the  United  Kingdom,  or  any  other  person  who  msj 
be  able  to  give  any  account  thereof  or  of  the  cargo  or  stores  thereof,  as  to  the  following 
matters ;  (that  is  to  Bay,) 
(1.)  The  name  and  description  of  the  ship ; 
(2.)  The  name  of  the  master  and  of  the  owners ; 
(3.)  The  names  of  the  owners  of  the  caigo ; 
(4.)  The  ports  or  places  from  and  to  which  the  ship  was  bound ; 
(5.)  The  occasion  of  the  distress  of  the  ship ; 
(6.)  The  services  rendered ; 

(7.)  Such  other  matters  or  circumstances  relating  to  such  ship,  or  to  the  cargo  on 
board  the  same,  as  the  receiver  or  justice  thinks  necessary : 
And  such  receiver  or  justice  shall  take  the  examination  down  in  writing,  and  shall  niske 
two  copies  of  the  same,  of  which  he  shall  send  one  to  the  Board  of  Trade,  and  the  other 
to  the  secretary  of  the  committee  for  mana^ng  the  affairs  of  Lloyd's  in  London,  sad 
such  last-mentioned  copy  shall  be  placed  by  the  said  secretary  in  some  conspicaou 
situation  for  the  Inspection  of  persona  desirous  of  Ay^imining  the  same ;  and  for  the 
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purposes  of  Bach  examination  eyery  such  receiver  or  justice  as  aforesaid  shall  have  all  17  &  18  Vict. 
the  powers  given  by  the  First  Part  of  this  Act  to  inspectors  appointed  by  the  Board  of        c.  104. 

Trade.  

449.  Any  examination  so  taken  in  writing  as  aforesaid,  or  a  copy  thereof,  purporting  ^^^'*}  °^      * 
to  be  certified  under  the  hand  of  the  receiver  or  justice  before  whom  such  examination  examiDatioii  to 


taken,  shall  be  admitted  in  evidence  in  any  court  of  justice,  or  before  any  person  be  prima  fade 

lutving  by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and  examine  evidence,  evidence, 
as  primA  facie  proof  of  all  matters  contained  in  such  written  examination. 

450.  The  following  rules  shall  be  observed  by  any  person  finding  or  taking  possession  ^"^es  to  be 
of  wreck  within  the  United  Kingdom ;  (that  is  to  say,)  persons  finding 

(1.)  If  the  person  so  finding  or  taking  possession  of  the  same  is  the  owner,  he  shall  as  wreck, 
soon  as  possible  g^ve  notice  to  the  receiver  of  the  district  within  which  such  wreck 
ia  found,  stating  that  he  has  so  found  or  taken  possession  of  the  same ;  and  he  shall 
describe  in  such  notice  the  marks  by  which  such  wreck  is  distinguished  : 
(2.)  If  any  person  not  being  the  owner  finds  or  takes  possession  of  any  wreck,  he  shall 

as  soon  as  possible  deliver  the  same  to  such  receiver  as  aforesaid : 
And  any  person  making  default  in  obeying  the  provisions  of  this  section  shall  incur 
the  following  penalties ;  (that  is  to  say,) 

(3.)  If  he  is  the  owner  and  makes  default  in  performing  the  several  things,  the 
performance  of  which  is  hereby  imposed  on  an  owner,  he  shall  incur  a  penalty  not 
exceeding  100/. 
(4.)  If  he  is  not  the  owner  and  makes  default  in  performing  the  several  things,  the 
performance  of  which  is  hereby  imposed  on  any  person  not  being  an  owner, 
He  shall  forfeit  all  claim  to  salvage ; 

He  shall  pay  to  the  owner  of  such  wreck,  if  the  same  is  claimed,  but  if  the  same 
is  unclaimed  then  to  the  person  entitled  to  such  unclaimed  wreck,  double  the 
value  of  such  wreck  (such  value  to  be  recovered  in  the  same  way  as  a  penalty 
of  like  amount) ;  and 
He  shall  incur  a  penalty  not  exceeding  100/. 

451.  If  any  receiver  suspects  or  receives  information  that  any  wreck  is  secreted,  or  in  power  of 

the  poflsession  of  some  person  who  is  not  the  owner  thereof,  or  otherwise  improperly  receivers  to  seize 
dealt  with,  he  may  apply  to  any  justice  of  the  peace  for  a  warrant,  and  such  justice  shall  ®°°^*'*^  wreck, 
have  power  to  grant  a  warrant,  by  virtue  whereof  it  shall  be  lawful  for  the  receiver  to 
enter  into  any  house  or  other  plaice  wherever  situate,  and  also  into  any  ship  or  boat,  and 
to  search  for,  and  to  seize  and  detain  any  such  wreck  as  aforesaid  there  found ;  and  if  any 
such  seizure  is  made  in  consequence  of  information  that  may  have  been  given  by  any 
X>erBon  to  the  receiver,  the  informer  shall  be  entitled  by  way  of  salvage  to  such  sum  not 
exceeding  in  any  case  5/.  as  the  receiver  may  allow. 

452.  Every  receiver  shall  within  forty-eight  hours   after  taking  possession  of  any  Notice  of  wn>ek 
wreck  cause  to  be  posted  up  in  the  custom  house  of  the  port  nearest  to  the  place  where  ^  be  given  by 
such  wreck  was  found  or  seized  a  description  of  the  same  and  of  any  marks  by  which  it  '^^^^®''' 

is  distingniBhed,  and  shall  also,  if  the  value  of  such  wreck  exceeds  20/.,  but  not  otherwise, 
transmit  a  similar  description  to  the  secretary  of  the  committee  of  Lloyd's  aforesaid ;  and 
sQch  secretary  shall  post  up  the  description  so  sent,  or  a  copy  thereof,  in  some  con- 
spicaons  place,  for  the  inspection  of  all  persons  desirous  of  examinng  the  same. 

453.  In  cases  where  any  wreck  in  the  custody  of  any  receiver  is  under  the  value  of  5/.,  Goods  deemed 
or  is  of  so  perishable  a  nature  or  so  much  damaged  that  the  same  cannot,  in  his  opinion,  gmsli^vaiae  msv 
be  advantageously  kept,  or  if  the  value  thereof  is  not  sufficient  to  defray  the  charge  of  be  sold  immedi- 
warehousing,  the  receiver  may  sell  the  same  before  the  expiration  of  the  period  hereinafter  ^^^'^T- 
mentioned,  and  the  money  raised  by  such  sale,  after  defraying  the  expenses  thereof,  shall 

be  held  by  the  receiver  for  the  same  purposes  and  subject  to  the  same  claims  for  and  to 
which  the  article  sold  would  have  been  held  and  liable  if  it  had  remained  unsold. 

454.  In  cases  where  any  admiral,  vice-admiral,  lord  of  the  manor,  or  other  person  is  in  cases  where 
entitled  for  his  own  use  to  uncUumed  wreck  found  on  any  place  situate  within  a  district  *^7  ^^  efthe 
for  which  a  receiver  is  appointed,  such  admiral,  vice-admiral,  lord  of  the  manor,  or  other  ^!^n  i«enutied 
person,  shall  deliver  to  such  receiver  a  statement  containing  the  particulars  of  his  title,  to  unclaimed 
and  the  address  to  which  notices  are  to  be  sent;  and  upon  such  statement  being  so  toirive^doeto 
delivered,  and  proof  made  to  the  satisfaction  of  the  receiver  of  the  validity  of  such  title,  him. 

it  shall  be  his  duty,  whenever  he  takes  possession  of  any  wreck  found  at  any  such  place, 
to  send  within  forty-eight  hours  thereafter  a  description  of  the  same  and  of  any  marks 
by  which  it  is  distinguished,  directed  to  such  address  as  aforesaid. 

455.  There  shall  be  paid  to  all  receivers  appointed  under  this  Act  the  expenses  pro-  Payments  to  be 
perly  incurred  by  them  in  the  performance  of  their  duties,  and  also  in  respect  of  the  °a>^e  to  receiver 
several  matters  specified  in  the  table  marked  Y.  in  the  schedule  thereto^  such  fees,  not 
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17  &  18  Vict,  exceeding  the  amounts  therein  mentioned,  as  may  from  time  to  time  be  directed  fay  the 
a  104.        Board  of  Trade;  and  the  receiver  shall  have  the  same  lien  and  be  entitled  to  the 

same  remedies  for  the  recovery  of  such  expenses  and  fees  as  a  salvor  has  or  is  entitled  to 

in  respect  of  salvage  due  to  him ;  but,  save  as  aforesaid,  no  receiver  i^poiated  under 
this  Act  shall,  as  such,  be  entitled  to  any  remuneration  whatsoever. 
Disputes  AS  to  456.  Whenever  any  dispute  arises  in  any  part  of  the  United  Kingdom  as  to  the 

JJUrf/*^*  bJ  ^  amount  payable  to  any  receiver  in  respect  of  expenses  or  fees,  such  dispate  shall  be 
4«(«rmiiMd  by      determined  by  the  Board  of  Trade,  whose  decision  shall  be  final 

BoATdofTrsdc.        457.  All  fees  received  by  any  receiver  appointed  under  this  Act,  in  respect  of  say 

Appiie&tfon  of      gervices  performed  by  him  as  receiver,  shall  be  carried  to  and  form  part  of  the  Mercantile 

^'*  Marine  Fund,  and  a  separate  account  thereof  shall  be  kept,  and  the  monies  arising  there> 

from  shall  be  applied  in  defraying  any  expenses  duly  incnnred  in  carrying  into  effect  the 

purposes  of  the  i^ighth  Part  of  this  Act,  in  such  manner  has  the  Board  of  Trade  directs. 

Salvage  in  the  United  Kingdom, 
Salvagt  in  ioS.  In  the  following  cases,  (that  is  to  say.) 

^rM^od^red  in  Whenever  any  ship  or  boat  is  stranded  or  otherwise  in  distress  on  the  shore  of  aov 

the  United  sea  or  tidal  water  situate  within  the  limits  of  the  United  Kingdom,  and  serrices 

KiDgdom.  ure  rendered  by  any  person, 

(1.)  In  assisting  such  ship  or  boat ; 

(2.)  In  saving  the  lives  of  the  persons  belonging  to  such  ship  or  boat ; 
(3.)  In  saving  the  cargo  or  apparel  of  such  ship  or  boat^  or  any  portkn 
thereof; 
And  whenever  any  wreck  is  saved  by  any  person  other  than  a  receiver  within  the 
United  Kingdom ; 
There  shall  be  payable  by  the  owners  of  such  ship  or  boat,  cargo,  apparel,  or  wreck,  to 
the  person  by  whom  such  services  or  any  of  them  are  rendered  or  by  whom  such  wredc  is 
Raved,  a  reasonable  amount  of  salvage,  together  with  all  expenses  properly  incurred  by  him 
in  the  performance  of  such  services  or  the  saving  of  such  wreck,  the  amount  of  such  salvage 
and  expenses  (which  expenses  are  herein-after  included  under  the  torm  salvage)  to  he 
determined  in  case  of  dispute  in  manner  herein-after  mentioned. 
Salrsge  for  life        459.  Salvage  in  respect  of  the  preservation  of  the  life  or  lives  of  any  person  or  persons 
BMrdofTrede     ^^l^^Qg^i^g  ^0  any  such  ship  or  boat  as  aforesaid  shall  be  payable  by  the  owners  of  the 
nut  of  Mercsntile  ship  or  boat  in  priority  to  all  other  claims  for  salvage ;  and  in  cases  where  such  ship  or  boat 
Marine  Fund,      jg  destroyed,  or  where  the  value  thereof  is  insofficient,  after  payment  of  the  actual  expenses 
incurred,  to  pay  the  amount  of  salvage  due  in  respect  of  any  life  or  lives,  the  Board  of 
Trade  may  in  its  discretion  award  to  the  salvors  of  such  life  or  lives  out  of  the  Meresn- 
tile  Marine  Fund  such  sum  or  sums  as  It  deems  fit,  in  whole  or  part  satisfaction  of  any 
amount  of  salvage  so  left  unpaid  in  respect  of  such  life  or  lives. 
iMspntos  u  to         460.  Disputes  with  respect  to  salvage  arising  within  the  boundaries  of  the  Cinqae  Ports 
be^seuled^^  ^®     shall  be  detormined  in  the  manner  in  which  l£e  same  have  hitherto  been  determined ; 
but  whenever  any  dispute  arises  elsewhere  in  the  United  Kingdom  between  the  owners 
of  any  such  ship,  boat,  cargo,  apparel,  or  wreck,  as  aforesaid,  and  the  salvors,  as  to  the 
amount  of  salvage,  and  the  parties  to  the  disputo  cannot  agree  as  to  the  settlement 
thereof  by  arbitration  or  otherwise. 
Then  if  th^  sum  claimed  does  not  exceed  200^., 

Such  dispute  shall  be  referred  to  the  arbitration  of  any  two  justices  of  the  peace 
resident  as  follows ;  (that  is  to  say,) 

In  case  of  wreck,  resident  at  or  near  the  place  where  such  wreck  is  found : 
In  case  of  services  rendered  to  any  ship  or  boat,  or  to  the  persons,  cargo,  or 
apparel  belonging  thereto,  resident  at  or  near  the  pUce  where  such  ship  or 
boat  is  lying,  or  at  or  near  the  first  port  or  place  in  the  United  Kingdom  into 
which  such  ship  or  boat  is  brought  after  the  occurrence  of  the  accident  by 
reason  whereof  the  claim  to  salvage  arises  : 
Hut  if  the  sum  claimed  exceeds  200^., 

Such  dispute  may,  with  th,e  consent  of  the  parties,  be  referred  to  the  arbitration 
of  such  justices  as  aforesaid,  but  if  they  do  not  consent  shall  in  England  be 
decided  by  the  High  Court  of  Admiralty  of  England,  in  Ireland  by  the  Hi^ 
Court  of  Admiralty  of  Ireland,  and  in  Scotland  by  the  Court  of  Session; 
subject  to  tills  proviso,  that  if  the  claimants  in  such  dispute  do  not  recover  in 
such  Court  of  Admiralty  or  Court  of  Session  a  greater  sum  than  2001.,  they 
shall  not,  unless  the  court  certifies  that  the  case  is  a  fit  one  to  be  tried  in  a 
raperior  court,  recover  any  costs,  charges,  or  expenses  incurred  by  them  in  the 
prosecution  of  their  claim : 
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And  every  dUpnte  with  respect  to  Balvage  may  be  heard  and  adjadicated  upon  on  the  17  t  18  Yjot. 
application  either  of  the  salyor  or  of  the  owner  of  the  property  salved,  or  of  their         c.  104. 
respective  agents.  

461.  Whenever  in  pursuance  of  this  Act  any  dispute  as  to  salvage  is  referred  to  the  Manner  in  which 
arbitration  of  two  justices,  they  may  either  themselves  determine  the  same,  with  power  JustieeA  may 

to  call  to  their  assistance  any  person  conversant  with  maritime  affairs  as  assessor,  or  they  ^*°''®  dispu'ei. 

may,  if  a  difference  of  opinion  arises  between  them,  or  without  such  difference,  if  they 

think  fit,  appoint  some  person  conversant  with  maritime  affairs  as  umpire  to  decide  the 

point  in  dispute ;  and  such  justices  or  their  umpire  shall  make  an  award  as  to  the  amount 

of  salvage  payable  within  the  following  times,  that  is  to  say,  tho  said  justices  within 

forty-eight  hours  after  such  dispute  has  been  referred  to  them,  and  the  said  umpire 

within  forty-eight  hours  after  his  appointment,  with  power  nevertheless  for  such  justices 

or  umpire  by  writing  under  their  or  his  hands  or  hand  to  extend  the  time  within  which 

they  and  he  are  hereby  respectively  directed  to  make  their  or  his  award. 

462.  There  shall  be  paid  to  every  assessor  and  umpire  who  may  be  so  appointed  as  afore-  Co«'ii  of 
said  in  respect  of  his  services  such  sum  not  exceeding  5/.,  as  the  Board  of  Trade  may  from  ^'^  tratlon. 
time  to  time  direct ;  and  all  the  costs  of  such  arbitration,  including  any  such  payments  as 
aforesaid,  shall  be  paid  by  the  parties  to  the  dispute,  in  such  manner  and  in  such  shares 

and  proportions  as  the  said  justices  or  as  the  said  umpire  may  direct  by  their  or  his 
award. 

463.  The  said  justices  or  their  umpire  may  call  for  the  production  of  any  documents  JusMoes  msj  6*11 
in  the  possession  or  power  of  either  party,  which  they  or  he  may  think  necessary  for  '«►«•  dtjumenfH, 
determining  the  question  in  dispute,  and  may  examine  the  parties  or  their  witnesses  on  o?thi.  ™  °  ^*^^ 
oath,  and  administer  the  oaths  necessary  for  that  purpose. 

464.  If  any  person  is  aggrieved  by  the  award  made  by  such  justices  or  such  umpire  as  AppMl  to  eonrt« 
aforesud,  he  may  in  England  appeal  to  the  High  Court  of  Admiralty  of  England,  in  ®^  Admiralty. 
Ireland  to  the  High  Court  of  Admiralty  of  Ireland,  and  in  Scotland  to  the  Court  of 

Session ;  but  no  such  appeal  shall  be  allowed  unless  the  sum  in  dispute  exceeds  50/.,  nor 
noless  within  ten  days  after  the  date  of  the  award  the  appellant  gives  notice  to  the  justices 
to  whom  the  matter  was  referred  of  his  intention  to  appeal,  nor  unless  the  appellant 
proceeds  to  take  out  a  monition,  or  to  take  such  other  proceeding  as  according  to  the 
practice  of  the  court  of  appeal,  is  necessary  for  the  institution  of  an  appeal,  within  twenty 
days  from  the  date  of  the  award. 

465.  Whenever  any  appeal  is  made  in  manner  herein -before  provided  the  justices  shall  justioos  to 
transmit  to  the  proper  officer  of  the  Court  of  Appeal,  a  copy  on  unstamped  paper  certified  traoKmUe'^py  of 
under  their  hands  to  be  a  true  copy  of  the  proceedings  had  before  such  justices  or  their  S^Kifl^'te'of^''^ 
umpire,  if  any,  and  of  the  award  so  made  by  them  or  him,  accompanied  with  their  or  his  v-aiue  to  Court  of 
certificate  in  writing  of  the  gross  value  of  the  article  respecting  which  salvage  is  claimed ;  '^PP®*'< 

and  such  copy  and  certificate  shall  be  admitted  in  the  Court  of  Appeal  as  evidence  in  the 


466.  Whenever  the  aggregate  amount  of  salvage  payable  in  respect  of  salvage  services  payment  of 
rendered  in  the  United  Kingdom  has  been  finally  ascertained  either  by  agreement  or  by  sftlv*g«.  to  whom 
theawardof  such  justices  or  their  umpire,  but  a  dispute  arises  as  to  the  Apportionment  ^^o^^^ipl^^  ^^ 
thereof  amongst  several  claimants,  then,  if  the  amount  does  not  exceed  200/.  it  shall  be  to  apportioa- 
lawful  for  the  party  liable  to  pay  the  amount  so  due  to  apply  to  the  receiver  of  the  "'*"'' 
district  for  liberty  to  pay  the  amount  so  ascertained  to  him ;  and  he  shall,  if  he  thinks  fit, 

receive  the  same  accordingly,  and  grant  a  certificate  under  his  hand,  stating  the  fact  of 
such  payment  and  the  services  in  respect  of  which  it  is  made ;  and  such  certificate  shall 
be  a  full  dischaige  and  indemnity  to  the  person  or  persons  to  whom  it  is  given,  and  to 
their  ship,  boats,  cargo,  apparel,  and  effects,  against  the  claims  of  all  persons  whomsoever 
in  respect  of  the  services  therein  mentioned ;  but  if  the  amount  exceeds  200/.,  it  shall  be 
apportioned  in  manner  herein-after  mentioned. 

467.  Upon  the  receipt  of  any  such  amount  as  aforesaid  the  receiver  shall  with  all  con-  Apportlonmrat 
venient  speed  proceed  to  distribute  the  same  among  the  several  persons  entitled  thereto,  ^^^*^^*9^» 
upon  such  evidence  and  in  such  shares  and  proportions  as  he  thinks  fit,  with  power  to  retain 

any  monies  that  may  appear  to  him  to  be  payable  to  any  absent  parties ;  but  any  distri- 
bution made  in  pursuance  of  this  section  shall  be  final  and  conclusive  against  the  rights 
of  all  persons  churning  to  be  entitled  to  any  portion  of  the  monies  so  distributed. 

468.  Whenever  any  salvage  is  due  to  any  person  under  this  Act,  the  receiver  shall  Kannrr  of 

act  as  follows ;  (that  is  to  say,)  me'nrif  fJfSk 

(1.)  If  the  same  is  due  in  respect  of  services  rendered  in  assisting  any  ship  or  * 

boat,  or  in  saving  the  lives  of  persons  belonging  to  the  same,  or  the  cargo  or 
apparel  thereof, 
jlc  shall    detain  such  ship  or  boat  and   the  cargo  and  apparel  belonging 
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thereto  until  payment  is  made,  or  process  has  been  issued  by  some  compe- 
ient  court  for  the  detention  of  such  ship,  boat,  cargo,  or  apparel : 
(2.)  If  the  same  is  due  in  respect  of  the  saying  of  any  wreck,  and  such  vreck  is 
not  sold  as  unclaimed  in  pursuance  of  the  provisions  herein-after  contained. 
He   shall  detain  such  wreck  until  payment  is  made,  or  process   has  been 
issued  in  manner  aforesaid : 
But  it  shall  be  lawful  for  the  receiver,  if  at  any  time  previously  to  the  issue  of  sndi 
process  security  is  given  to  his  satisfaction  for  the  amount  of  salvage  due,  to  ideise 
from    his  custody  any  ship,  boat,  cargo,  apparel,  or  wreck  so  detained  by  him  m 
aforesaid ;  and  in  cases  where  the  claim  for  salvage  exceeds  200/.  it  shall  be  lawfol  u 
England  for  the  High  Court  of  Admiralty  of  England,  in  Ireland  for  the  High  Court 
of  Admiralty  of  Ireland,  and  in  Scotland  for  the  Court  of  Session,  to  determine  anj 
question  that  may  arise  concerning  the  amount  of  the  security  to  be  given  or  the 
sufficiency  of.the  sureties ;  and  in  all  cases  where  bond  or  other  security  is  given  to  the 
receiver  for  an  amount  exceeding  200/.,  it  shall  be  lawful  for  the  salvor  or  for  the  owner 
of  the  property  salved,  or  their  respective  agents,  to  institute  proceedings  in  such  lastr 
mentioned  courts  for  the  purpose  of  having  the  questions  arising  between  them  adjudi- 
cated upon,  and  the  said  courts  may  enforce  payment  of  the  sud  bond  or  other  security, 
in  the  same  manner  as  if  bail  had  been  given  in  the  said  courts. 

469.  Whenever  any  ship,  boat,  cargo,  apparel,  or  wreck  is  detained  by  any  receiver 
for  nonpayment  of  any  sums  so  due  as  aforesaid,  and  the  parties  liable  to  pay  the  same 
are  aware  of  such  detention,  then,  in  the  following  cases,  that  is  to  say, 

(1.)  in  cases  where  the  amount  is  not  disputed,  and  payment  tjiereof  is  not  made 

within  twenty  days  after  the  same  has  become  due ; 
(2.)  In  cases  where  the  amount  is  disputed,  but  no  appeal  lies  from  the  first  tribunal 
to  which  the  dispute  is  referred,  and  payment  thereof  is  not  made  within  twenty 
days  after  the  decision  of  such  first  tribunal; 
(3.)  In  cases  where  the  amount  is  disputed,  and  an  appeal  lies  from  the  decision  oi  the 
first  tribunal  to  some  other  tribunal,  and  payment  thereof  is  not  made  within  such 
twenty  days  as  last  aforesaid,  or  such  monition  as  herein-before  mentioned  is  not 
taken  out  within  such  twenty  days,  or  such  other  proceedings  as  are  according  to 
the  practice  of  such  other  tribunal  necessary  for  the  prosecution  of  an  appeal  are  not 
instituted  within  such  twenty  days ; 
The  receiver  may  forthwith  sell  such  ship,  boat,  cargo,  apparel,  or  wreck,  or  a  safficienfc 
part  thereof,  and  out  of  the  proceeds  of  the  sale,  after  payment  of  all  expenses  thereof, 
defray  all  sums  of  money  due  in  respect  of  expenses,  fees,  and  salvage,  paying  the  war- 
plus,  if  any,  to  the  owners  of  the  property  sold,  or  other  the  parties  entitled  to  receive 
the  same. 

470.  Subject  to  the  payment  of  such  expenses,  fees,  and  salvage  as  aforesaid,  the  owner 
of  any  wreck  who  establishes  his  claim  thereto  to  the  satisfaction  of  the  receiver  within 
one  year  from  the  date  at  which  such  wreck  has  come  into  the  possession  of  the  receiver, 
shall  be  entitled  to  have  the  same  delivered  up  to  him. 

Unclaimed  Wreck  in  tJie  United  Kingdom. 

471.  In  the  event  of  no  owner  establishing  a  claim  to  wreck  found  in  any  place  in  the 
United  Kingdom  before  the  expiration  of  a  year  from  the  date  at  which  the  same  has 
come  into  the  possession  of  the  receiver,  then,  if  any  such  admiral,  yice-admiial,  lord  of 
any  manor,  or  other  person  as  aforesaid  has  given  notice  to  and  has  proved  to  the  Estis- 
faction  of  the  receiver  that  he  is  entitled  to  wreck  found  at  such  place,  the  receiver  shall, 
upon  payment  of  all  expenses,  fees,  and  salvage  due  in  respect  of  such  wreck,  deliver  up 
possession  thereof  to  such  admiral,  vice-admiral,  lord  of  the  manor,  or  other  person ;  and 
in  case  of  dispute  as  to  the  amount  of  the  sums  so  payable,  and  also  in  case  of  de&olt 
being  made  in  payment  thereof,  such  dispute  shall  be  determined  and  payment  enforced 
in  the  manner  in  which  such  amount  and  payment  is  hereby  directed  to  be  detennined 
and  enforced  in  cases  where  any  owner  establishes  his  chum  to  wreck. 

472.  If  any  dispute  arises  between  the  receiver  and  any  such  admiral,  vice-adminl, 
lord  of  any  manor,  or  other  person  as  aforesaid  as  to  the  validity  of  his  title  to  wre<^  or 
if  divers  persons  claim  to  be  entitled  to  wreck  found  at  the  same  place,  the  matter  in 
dispute  may  be  decided  by  two  justices  in  the  same  manner  in  which  disputes  as  to 
salvage  coming  within  the  jurisdiction  of  justices  are  herein-before  directed  to  be 
determined. 

473.  If  any  party  to  such  dispute  is  unwilling  to  refer  the  same  to  two  justioes,  or, 
having  so  referred  the  same,  is  dissatisfied  with  their  decision,  he  may  within  three 
months  from  the  expiration  of  such  year  as  aforesaid,  or  from  the  date  of  such  decision 
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as  aforesaid,  as  the  case  may  be,  take  such  proceedings  as  he  may  be  advised  in  any  17  &  18  Yior. 
ooort  of  lair,  equity,  or  admiralty  having  jurisdiction  in  the  matter,  for  establishing        c.  104. 
bis  title.  

474.  The  Board  of  Trade  shall  have  poirer,  with  the  consent  of  the  Treasury,  out  of  Power  of  the 
the  revenue  arising  under  the  Eighth  Part  of  this  Act,  for  and  on  behalf  of  Her  Majesty,  orbehaifc?Sc 
her  heirs  and  successors,  to  purchase  all  such  rights  to  wreck  as  may  be  possessed  by  any  crown  to  pur- 
peraon  or  body  corporate,  other  than  Her  Miyesty ;  and  for  the  purpose  of  £M;ilitating  chwe  rights  to 
such  purchases  the  provisions  of  the  "  Lands  Clauses  Consolidation  Act,  1 845,"  and  the  ^'^  ' 
"Lands  Clauses  Consolidation  (Scotland)  Act,  1845,"  relating  to  the  purchase  of  lands 

by  agreement,  shall  be  incorporated  with  this  Act  ,*  and  in  the  construction  of  this  Act 
and  the  said  incorporated  Acts  this  Act  shall  be  considered  to  be  the  "  Special  Act ;" 
and  any  such  rights  to  wieck  as  aforesaid  shall  be  considered  as  an  interest  in  land 
authorised  to  be  taken  by  the  Special  Act,  and  Her  Majesty,  her  heirs  and  successors, 
shall  be  conudered  as  the  promoters  of  the  undertaking. 

475.  If  no  owner  establishes  his  claim  to  wreck  found  at  any  place  before  the  ezpira-  Undeimed  wreck 
tion  of  such  period  of  a  year  as  aforesaid,  and  if  no  admiral,  vice-admiral,  lord  of  any  *^  ^  "o'**' 
manor,  or  person  other  than  Her  Mi^esty,  her  heirs  and  successors,  is  proved  to  be 

entitled  to  such  wreck,  the  receiver  shall  forthwith  sell  the  same,  and  after  payment  of 
all  expenses  attending  such  sale,  and  deducting  therefrom  his  fees,  and  all  expenses  (if 
any)  incurred  by  him,  and  paying  to  the  salvors  such  amount  of  salvage  as  the  Board  of 
Trade  may  in  each  case  or  by  any  general  rule  determine,  pay  the  same  into  the  receipt 
of  Her  Migesty's  Exchequer  in  such  manner  as  the  Treasury  may  direct,  and  the  same 
shall  be  carried  to  and  form  part  of  the  consolidated  fund  of  the  United  Kingdom. 

Jurisdiction  qfUve  High  Court  qf  Admiralty. 

476.  Subject  to  the  provisions  of  this  Act,  the  High  Court  of  Admiralty  shall  have  High  Court  of 
jorisdietion  to  decide  upon  all  claims  whatsoever  relating  to  salvage,  whether  the  services  Admirmity  may 
in  respect  of  which  salvage  is  claimed  were  performed  upon  the  high  seas,  or  within  the  BaWage  cases, 
body  of  any  county,  or  partly  in  one  place  and  partly  in  the  other,  and  whether  the  whether  on  aea 
wreck  is  found  at  sea  or  cast  upon  the  land,  or  partly  in  the  sea  and  partly  on  land.  ^^  ^^^' 

Offences  in  respect  of  Wreck, 

477.  Whenever  any  ship  or  boat  is  stranded  or  otherwise  in  distress  on  or  near  the  In  case  of  ship- 
shore  of  any  sea  or  tidal  water  in  the  United  Kingdom,  and  such  ship  or  boat,  or  any  ^"^]^*^]*t*"* 
part  of  the  cargo  or  apparel  thereof,  is  plundered,  damaged,  or  destroyed  by  any  persons  tam^aituoas  ^  ^ 
riotously  and  tumultuously  assembled  together,  whether  on  shore  or  afloat,  full  compen-  a"SAmbiage  the 
sation  shall  be  made  to  the  owner  of  such  ship,  boat,  cargo,  or  apparel,  as  follows ;  (that  Jubtrfor**  ^ 
is  to  say,)  damages. 

In  England  by  the  inhabitants  of  the  hundred,  wapentake,  ward,  or  district  in  the 
nature  of  k  hundred,  by  whatever  name  denominated,  in  or  nearest  to  which  the 
said  offence  is  committed,  in  manner  provided  by  an  Act  of  the  eighth  year  of  the  7  &  8  G.  4,  c.  si. 
reign  of  King  George  the  Fourth,  chapter  thirty-one,  in  case  of  the  destruction  of 
churches  and  other  buildings  by  a  riotous  assemblage,  or  as  near  thereto  as  circum- 
stances permit : 

In  Ireland  by  the  inhabitants  of  the  county,  county  of  a  city  or  town,  barony,  town  or 
towns,  parish  or  parishes,  in  or  nearest  to  which  such  offence  is  committed,  in 
manner  provided  by  an  Act  of  the  fourth  year  of  the  reign  of  King  William  the  8&4  w.4,c.87, 
Fourth,  chapter  thirty-seven,  for  the  recovery  of  satisfaction  and  amends  for  the  "•  7^* 
malicious  demolition  of  or  injury  to  churches,  chapels,  and  other  buildings  used  for 
religious  worship,  according  to  the  usage  of  the  United  Church  of  England  and  Ire- 
Umd,  or  as  near  thereto  as  circumstances  permit : 

In  Scotland  by  the  inhabitants  of  the  county,  city,  or  borough  in  or  nearest  to  which 
such  offence  is  committed,  in  manner  provided  by  an  Act  of  the  first  year  of  King 
Oeoige  the  First,  statute  two,  chapter  five,  with  respect  to  prosecutions  for  repairing  i  o.  l,  st.  8,  c.  6. 
the  damages  of  any  churches  and  other  buildingji,  or  as  near  thereto  as  circum- 
stances permit. 

478.  Every  person  who  does  any  of  the  following  Acts  ;  (that  is  to  say,) 

(1.)  Wrongfully  carries  away  or  removes  any  part  of  any  ship  or  boat  stranded  or  in  peDaity  for 
danger  of  being  stranded  or  otherwise  in  distress  on  or  near  the  shore  of  any  sea  or  plundering  in 
tidal  water,  or  any  part  of  the  cargo  or  apparel  thereof,  or  any  wreck ;  or]  wi^Mo?** 

(2.)  Endeavours  in  any  way  to  impede  or  hinder  the  saving  of  such  ship,  boat,  cargo^  obsiraoting  the 
apparel,  or  wreck ;  or  wi^^^'lS!'*' 

(8.)  Secretes  any  wreck,  or  obliterates  or  defaces  any  marks  thereon ;  ^rty,  aad'for 

Shall,  in  addition  to  any  other  penalty  or  punishment  he  may  be  subject  to  under  this  or  ••-oraUng  the 

Bams* 
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17  &  18  Vict,  any  other  Act  or  law,  for  each  sach  ofienoe  incur  a  penalty  not  exceeding  50^. ;  and  eror 
c.  104.        person,  not  being  a  receiver  or  a  person  herein-before  authorised  to  take  the  oommaDd  ii 

cases  of  ships  being  stranded  or  in  distress,  or  not  acting  under  the  orders  of  SBcfc 

receiver  or  person,  who,  without  the  leave  of  the  master,  endeavours  to  board  any  sad 

ship  or  boat  as  aforesaid,  shall  for  each  offence  incur  a  penalty  not  exceeding  501.;  and  il 

f>hall  be  lawful  for  the  master  of  such  ship  or  boat  to  repel  by  force  any  such  person  m 

attempting  to  board  the  same. 

PviMlty  for  479.  If  any  person  takes  into  any  foreign  port  or  place  any  ship  or  boat  stranded, 

Mihng  wnek  in   iierelict,  or  otherwise  in  distress  on  or  near  the  shore  of  the  sea  or  of  any  tidal  water 

foraiga  porto.       g^^^^  within  the  limiU  of  the  United  Kingdom,  or  any  part  of  the  caigo  or  appird 

thereof,  or  anything  belonging  thereto,  or  any  wreck  found  within  such  limits  as  afor^ 

said,  and  there  sell  the  same,  he  shall  be  guilty  of  felony,  and  be  subject  to  penal  serritide 

for  a  term  not  exceeding  four  years. 

Dealers  in  Marine  Stores  and  Manufacturers  of  Andiors. 

RfgnUtions  to  be     ^^0*  B^ory  person  dealing  in,  buying,  and  selling  anchors,  cables,  sails,  or  old  junk, 
otMsnred  by         old  iron,  or  marine  stores  of  any  description,  shall  conform  to  the  following  regnlatioBi; 

(1.)  He  shall  have  his  name,  together  with  the  words  "dealer  in  marine  storei^* 
painted  distinctly  in  letters  of  not  less  than  six  inches  in  length  on  every  warehosse 
or  other  place  of  deposit  belonging  to  him ; 

If  he  does  not  he  shall  incur  a  penalty  not  exceeding  202. : 
(2.)  He  shall  keep  a  book  or  books,  fairly  written,  and  shall  enter  therein  an  aoeovBt 
of  all  such  marine  stores  as  he  may  from  time  to  time  become  possessed  of,  stating, 
in  respect  of  each  article,  the  time  at  which  and  the  person  from  whom  heparcfaased 
or  received  the  same,  adding,  in  the  case  of  every  such  last-mentioned  peiaon  a 
description  of  his  business  and  place  of  abode ; 

If  he  does  not  he  shall  incur  for  tlie  first  offence  a  penalty  not  exceeding  2(ML, 
and  for  every  subsequent  offence  a  penalty  not  exceeding  50/. : 
(3.)  He  shall  not,  by  himself  or  his  agents,  purchase  marine  stores  of  any  description 
from  any  person  apparently  under  the  age  of  sixteen  years ; 

If  he  does  so  he  shall  incur  for  the  first  offence  a  penalty  not  exceeding  61.  and 
for  every  subsequent  offence  a  penalty  not  exceeding  20/. : 
(4.)  He  shall  not  cut  up  any  cable,  or  any  similar  article,  exceeding  five  &tiioms  in 
length,  or  unlay  the  same  into  twine  or  paper  stuff,  on  any  pretence  whatever,  with- 
out obtaining  such  permit  and  publishing  such  notice  of  his  having  so  obtained  the 
same  as  is  herein-after  mentioned ; 

If  he  does  so  he  shall  incur  for  the  first  offence  a  penalty  not  exceeding  20/.  and 
for  every  subsequent  offence  a  penalty  not  exceeding  50/. 
Mumer  of  ^^^-  ^^  order  to  obtain  such  permit  as  aforesaid  a  dealer  in  marine  stores  shall  make  a 

obuiotng  permit  declaration  before  some  justice  of  the  peace  having  jurisdiction  over  the  place  wiieresudi 
to  cut  up  cables,    ^j^i^j.  resides  containing  the  following  particulars ;  (that  is  to  say,) 

(1.)  A  statement  of  the  quality  and  description  of  the  cable  or  other  like  artide  aboat 

to  be  cut  up  or  unlaid : 
(2.)  A  statement  that  he  purchased  or  otherwise  acquired  the  same  bond  fide  and 
without  fraud,  and  without  any  knowledge  or  suspicion  that  the  same  had  been  come 
by  dishonestly : 
(3.)  A  statement  of  the  name  and  description  of  the  person  from  whom  he  purdiaeed 
or  received  the  same  : 
And  it  shall  be  lawful  for  the  justice  before  whom  any  such  declaration  is  made,  or  for 
the  receiver  of  the  district  in  which  such  dealer  in  marine  stores  resides,  upon  Uie  pro- 
duction of  any  such  declaration  as  aforesaid,  to  grant  a  permit  authorising  him  to  cat  np 
or  unlay  such  cable  or  other  like  article. 
Permit  to  be  ^^^'  ^^  dealer  in  marine  stores  who  has  obtained  such  permit  as  aforesaid  shall  pro- 

ftdvertiiwd  before  eeed  by  virtue  thereof  to  cut  up  or  unlay  any  cable  or  other  like  article  until  he  has  for 
to^'Yth"'**^'  the  space  of  one  week  at  the  least  before  doing  any  such  act  published  in  some  newspaper 
publiiihed  nearest  to  the  place  where  he  resides  one  or  more  advertisements  notifying  the 
&ct  of  his  having  so  obtained  a  permit,  and  specifying  the  nature  of  the  cable  or  other 
article  mentioned  in  the  permit,  and  the  place  where  the  same  is  deposited,  and  the  lime 
at  which  the  same  is  intended  to  be  so  cut  up  or  unlaid ;  and  if  any  person  su:<pectB  or 
believes  that  such  cable  or  other  article  is  his  property,  he  may  apply  to  any  justice  of 
the  peace  for  a  warrant ;  and  such  justice  of  the  peace  may,  on  the  applicant  making 
oath,  or,  if  a  person  entitled  to  make  an  affirmation,  making  an  affirmation  in  support  of 
such  his  suspicion  or  belief,  grant  a  warrant  by  virtue  whereof  the  applicant  shall  be 
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entitled  to  require  the  prodaction  by  such  dealer  as  aforesaid  of  the  cable  or  other  article  17  &  18  Vict. 
mentioned  in  the  permit,  and  also  of  the  book  of  entries  hereinbefore  directed  to  bo        c  lOJ. 

kept  bj  every  dealer  in  marine  stores ;  and,  npon  such  cable  or  other  article  and  book  of  — 

entries  being  produced,  to  inspect  and  examine  the  same ;  and  if  any  dealer  in  marine 
stores  makes  default  in  complying  with  any  of  the  provisions  of  this  section,  he  shall 
for  the  first  offence  incur  a  penalty  not  exceeding  20^.,  and  for  every  subsequent  offence  a 
penslty  not  exceeding  50/. 

483.  Eveiy  manu&cturer  of  anchors  shall,  in  case  of  each  anchor  which  he  manufac-  Mannfaeturen  c* 
tores,  mark  in  legible  characters  on  the  crown  and  also  on  the  shank  under  the  stock  his  ^'^  marks  oa 
name  or  initials,  with  the  addition  of  a  progressive  number  and  the  weight  of  such 

anchor ;  and  if  he  makes  default  in  doing  so  he  shall  for  each  offence  incur  a  penalty  not 
exceeding  5L 

Salvage  by  Her  Majetttija  Skips, 

484.  In  cases  whfere  salvage  services  are  rendered  by  any  ship  belonging  to  Her  Majesty  No  daim  fur 
or  by  the  commander  or  crew  thereof,  no  claim  shall  be  made  or  allowed  for  any  loss,  f**^f*i,"**!L**»'  * 
damage,  or  risk  thereby  caused  to  such  ship,  or  to  the  stores,  tackle,  or  furniture  thereof,  raRpeet  ofioas  ur 
or  for  the  use  of  any  stores  or  other  articles  belonging  to  Her  Majesty  supplied  in  order  risk  «if  Her 

to  effect  such  services,  or  for  any  other  expense  or  loss  sustained  by  Her  Majesty  by  reason  ^'properiy.**'* 
of  such  services. 

485.  No  claim  whatever  on  account  of  any  salvage  services  rendered  to  any  ship  or  claims  for 
cargo  or  to  any  appurtenances  of  any  ship  by  the  commander  or  crew  or  part  of  the  crew  ^\^^}*^}}'^ 
of  any  of  Her  Mi^esty's  ships  shall  be  finally  abjudicated  upon  unless  the  consent  of  the  not  ^n  be'deta^"* 
Admiralty  has  first  been  obtained,  such  consent  to  be  signified  by  writing  under  the  mined  without 
hand  of  the  Secretary  to  the  Admiralty ;  and  if  any  person  who  has  originated  proceed-  ^dmiraUy 
inga  in  respect  of  any  such  claim  fiuls  to  prove  such  consent  to  the  satisfaction  of  the 

court,  his  suit  shall  stand  dismissed  and  he  shall  pay  all  the  costs  of  such  proceedings ; 
provided  that  any  document  purporting  to  give  such  consent  and  to  be  signed  by  the 
Secretary  to  the  Admiralty  shall  be  primd  facie  evidence  of  such  consent  having  been 
given. 

486.  Whenever  services  for  which  salvage  is  claimed  are  rendered  to  any  ship  or  cargo,  steps  to  be  uksa 

or  to  any  part  of  any  ship  or  cargo,  or  to  any  appurtenances  of  any  ship,  at  any  place  ^^  nB\rnf;% 
^__»  ^»  av»  tt  '±  J  TT '      J  J   Ai_    *  j«  •   •   iL      !._    V Ai_      — .i_j  Ner Vices  nave 


taken  to  some  port  where  there  is  either  a  consular  office  or  a  vice-admiralty  court ;  and 
within  twenty-four  hours  after  arriving  at  such  port  the  said  salvor  and  the  master  or 
other  person  in  charge  of  the  property  alleged  to  be  salved  shall  each  deliver  to  tho 
consular  officer  or  vice-admiralty  judge  there  a  statement  verified  on  oath,  specifying,  so 
far  as  they  respectively  can,  and  so  far  as  the  particulars  required  apply  to  the  case, 
(1.)  The  place,  condition,  and  circumstances  in  which  the  said  ship,  cargo,  or  property 

was  at  the  time  when  the  services  were  rendered  for  which  salvage  is  claimed  : 
(2.)  The  nature  and  duration  of  the  services  rendered: 
And  the  salvor  shall  add  to  his  statement, 
(3.)  The  proportion  of  the  value  of  the  said  ship,  cargo,  and  property,  and  of  the  freight 
which  he  claims  for  salvage,  or  the  values  at  which  he  estimates  the  said  ship,  freight, 
caigo,  and  property  respectively,  and  the  several  amounts  that  he  claims  for  salvage 
in  respect  of  the  same : 
(4.)  Any  other  circumstances  he  thinks  relevant  to  the  said  claim  : 
And  the  said  master  or  other  person  in  charge  of  the  said  ship,  cargo,  or  property  shall 
add  to  his  statement, 
(3 )  A  copy  of  the  certificate  of  registry  of  the  said  ship,  and  of  the  indorsements 
thereon,  stating  any  change  which  (to  his  knowledge  or  belief)  has  occurred  in  the 
particulars  contained  in  such  certificate ;  and  stating  also,  to  the  best  of  his  know- 
ledge and  belief,  the  state  of  the  title  to  the  ship  for  the  time  being,  and  of  the 
incambrances  and  certificates  of  mortgage  or  sale,  if  any,  affecting  the  same,  and 
the  names  and  places  of  business  of  the  owners  and  incumbrancers : 
(4.)  The  name  and  place  of  business  or  residence  of  the  freighter  (if  any)  of  the  said 

ship,  and  the  freight  to  be  paid  for  the  voyage  she  is  then  on : 
(5.)  A  general  account  of  the  quantity  and  nature  of  the  cargo  at  the  time  the  salvage 

services  were  rendered: 
(6.)  The  name  and  place  of  business  or  residence  of  the  owner  of  such  cargo  and  of 

the  eonsignee  thereof: 
(7.)  The  values  at  which  the  said  master  estimates  the  said  ship,  cargo,  and  property. 
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and  the  freight  respectively,  or,  if  he  thinks  fit,  in  lieu  of  sueh  estimated  Talne  ef 

the  cargo,  a  copy  of  the  ship's  manifest : 
(8.)  The  amounts  which  the  master  thinks  should  be  paid  as  salvage  for  the  serrica 

rendered : 
(0.)  An  accurate  list  of  the  property  saved,  in  cases  where  the  ship  is  not  saved : 
(10.)  An  account  of  the  proceeds  of  the  sale  of  the  said  ship,  caigo,  or  propeity,  is 

cases  where  the  same  or  any  of  them  are  sold  at  such  port  as  aforesaid  : 
(11.)  The  number,  capacities,  and  condition  of  the  crew  of  the  said  ship  at  the  Ume 

the  said  services  were  rendered : 
(12.)  Any  other  circumstances  he  thinks  relevant  to  the  matters  in  question  : 
(18.)  A  statement  of  his  willingness  to  execute  a  bond,  in  the  form  in  the  table  maiked 

W.  in  the  schedule  hereto,  in  such  amount  as  tlie  said  consular  officer  or  vitt- 

admiralty  judge  may  fix. 

487.  The  said  consular  officer  or  judge,  as  the  case  may  be,  shall  within  four  days  slier 
receiving  the  aforesaid  statements  fix  the  amount  to  be  inserted  in  the  said  bond  at  waA 
sum  as  he  thinks  sufficient  to  answer  the  demand  for  the  salvage  services  rendered ;  but 
such  sum  shall  not  exceed  one  half  of  the  value  which  in  his  estimation  the  said  ship, 
fireight,  and  cargo,  or  any  parts  thereof  in  respect  of  which  salvage  is  claimed,  are  wocth; 
and  the  said  consular  officer  or  judge  may,  if  either  of  the  aforesaid  statements  is  not 
delivered  to  him  within  the  time  hereby  required,  proceed  ex  parte,  but  he  shall  in  ao 
case  under  this  Act  require  the  cargo  to  be  unladen ;  and  the  said  consular  officer  msj 
in  any  proceeding  under  this  Act  relating  to  salvage  take  affidavits  and  nctm 
affirmations. 

488.  The  said  consular  officer  or  judge  shall  send  notice  of  the  sum  which  he  hasio 
fixed  as  aforesaid  to  the  said  salvor  and  the  said  master ;  and  upon  such  master  exec&tiag' 
a  bond  in  such  form  as  aforesaid,  with  the  said  sum  inserted  therein,  in  the  presoioe  of 
the  said  officer  or  judge  (who  shall  attest  the  same),  and  delivering  the  same  to  the  aid 
salvor,  the  right  of  the  said  salvor  to  detain  or  retain  possession  of  the  said  ship,  eugo, 
or  property,  or  any  of  them  in  respect  of  the  said  salvage  claim,  shall  oeaae. 

489.  If  the  ship,  cargo,  or  property  in  respect  of  which  the  claim  for  salvage  is  made  is 
not  owned  by  persons  domiciled  in  Her  Mi^esty's  dominions,  the  right  of  the  salvor  to 
detain  or  retain  possession  thereof  shall  not  cease  unless  the  master  procures,  in  additioa 
to  the  said  bond,  such  security  for  the  due  performance  of  the  conditions  thereof  as  the 
said  officer  or  judge  considers  sufficient  for  the  purpose,  and  places  the  same  in  the 
possession  or  custody  of  the  said  officer  or  judge,  or,  if  the  salvor  so  desires,  in  the 
possession  or  custody  of  the  said  officer  or  judge  jointly  with  any  other  person  whom  the 
said  salvor  appoints  for  the  purpose. 

490.  The  said  consular  officer  or  judge  shall  at  the  earliest  opportunity  transmit  the 
said  statements  and  documents  so  sent  to  him  as  aforesaid,  and  a  notice  of  the  sum  he 
has  so  fixed  as  aforesaid,  to  the  High  Court  of  Admiralty  of  England,  or  if  the  said  silfor 
and  the  said  master  or  other  person  in  duuge  as  aforesaid  agree  that  the  said  bond  shall 
be  adjudicated  upon  by  any  vice-admiralty  court,  to  such  court. 

491.  The  said  bond  shall  bind  the  respective  owners  of  the  said  ship,  freight,  and 
caigo,  and  their  respective  heirs,  executors,  and  administrators,  for  the  salvage  adjudged 
to  be  payable  in  respect  of  the  said  ship,  freight,  and  cargo  respectively. 

492.  The  said  bond  shall  be  adjudicated  on  and  enforced  by  the  High  Court  of  Admi- 
ralty in  England,  or  if  the  said  salvor  and  master  at  the  time  of  the  execution  of  the 
said  bond  agree  upon  any  vic^  ndmiralty  court,  then  by  such  vice-admiralty  court;  sad 
any  such  vice-admiralty  court  may  in  every  proceeding  under  this  Act  have  and  exercise 
all  powers  and  authorities  whatsoever  which  the  said  High  Court  of  Admiralty  now  has 
or  at  any  time  may  have  in  any  proceeding  whatsoever  before  it ;  and  in  cases  where  aa)' 
security  for  the  due  performance  of  the  conditions  of  the  said  bond  has  been  placed  in  the 
possession  or  custody  of  the  said  consular  officer  or  vice-admiralty  judge,  or  of  such  officer 
or  judge  jointly  with  any  other  person,  the  person  or  persons  having  the  custody  of  each 
security  shall  respectively  deal  with  the  same  in  such  manner  as  the  court  that  adjadieates 
on  the  bond  directs. 

498.  The  said  High  Court  of  Admiralty  shall  have  power  to  enforce  any  bond  girea  in 
pursuance  of  this  Act  in  any  vice^idmiralty  court  in  any  part  of  Her  Miyesty's  dominioBi; 
and  all  courts  in  Scotland,  Ireland,  and  the  islands  of  Jersey,  Guernsey,  Aldemey,  Saiit 
and  Man  exercising  admiralty  jurisdiction'shall,  upon  application,  aid  and  assist  the  High 
Court  of  Admiralty  in  enforcing  the  said  bonds. 

494.  Any  such  salvor  as  aforesaid  of  any  ship,  cargo,  or  property  who  elects  not  to 
proceed  under  this  Act  shall  have  no  power  to  detain  the  said  sliip,  cargo,  or  property, 
but  may  proceed  otherwise  for  the  enforcement  of  his  salvage  claim  fjs  if  this  Act  had  not 
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been  passed;  and  nothing  in  this  Act  contained  shall  abridge  or  affect  the  rights  of  17  &  IS  Vict. 
salTors,  except  in  the  cases  by  it  provided  for.  c.  104. 

495.  All  bonds,  statements,  agreements,  and  other  documents  made  or  executed  in 

pnrananoe  of  the  Eighth  Part  of  this  Act  shall,  if  so  made  or  executed  out  of  the  United  ^^'S®"^'  ^^ 
Kingdom,  be  exempt  from  stamp  duty. 

496.  Every  person  who,  in  any  proceeding  under  provisions  contained  in  the  Eighth  Punishment  for 
Part  of  this  Act  relating  to  salvage  by  Her  Majesty's  ships,  forges,  assists  in  foiging,  or  ropresen^tattonsr 
procures  to  be  forged,  fraudulently  alters,  assists  in  fraudulently  altering,  or  procures  to 

be  fraudulently  altered,  any  document,  and  every  person  who  in  any  such  proceeding  puts 
off  or  makes  use  of  any  such  forged  or  altered  document,  knowing  the*  same  to  be  so  forged 
or  altered,  or  who  in  any  such  proceeding  gives  or  makes,  or  assists  in  giving  or  making, 
or  procures  to  be  given  or  made,  any  false  evidence  or  representation,  knowing  the  same 
to  be  false,  shall  be  punishable  with  imprisonment,  with  or  without  hard  labour,  for  any 
period  not  exceeding  two  years,  or,  if  summarily  prosecuted  and  convicted,  by  imprison- 
menty  with  or  without  hard  labour,  for  any  period  not  exceeding  six  months. 

Salvage  General. 

497.  Whenever  services  for  which  salvage  is  claimed  are  rendered  either  by  the  Voluntary  agree  - 
commander  or  crew  or  part  of  the  crew  of  any  of  Her  Majesty's  ships,  or  of  any  other  ship,  Sade  which 
and  the  salvor  voluntarily  agrees  to  abandon  his  lien  upon  the  ship,  cargo,  and  property  shall  have  the 
alleged  to  be  salved,  upon  the  master  or  other  person  in  charge  thereof  entering  into  a  f  J™L*^V*5!1, 
written  agreement  attested  by  two  witnesses  to  abide  the  decision  of  the  said  High  Court  mentioned. 

of  Admiralty  or  of  any  vice-admiralty  court,  and  thereby  giving  security  in  that  behalf 
to  such  amount  as  may  be  agreed  on  by  the  parties  to  the  said  agreement,  such  agreement 
shall  bind  the  said  ship  and  the  said  cargo  and  the  freight  payable  therefor  respectively, 
and  the  respective  owners  of  the  said  ship,  freight,  and  cargo  for  the  time  being,  and  their 
respective  heirs,  executors,  and  administrators,  for  the  salvage  which  may  be  adjudged  to 
be  payable  in  respect  of  the  said  ship,  cargo,  and  freight  respectively  to  the  extent  of  the 
■ecority  so  given  as  aforesaid,  and  may  be  adjudicated  upon  and  enforced  in  the  same 
manner  as  the  bonds  provided  for  by  the  Eighth  Part  of  this  Act,  in  the  case  of  detention 
for  salvage  services  rendered  by  Her  Majesty's  ships ;  and  upon  such  agreement  being  made 
the  salvor  and  the  master  or  other  person  in  charge  as  aforesaid  shall  respectively  make 
such  statements  as  are  herein-before  required  to  be  made  by  them  in  case  of  a  bond  being 
given,  except  that  such  statements  need  not  be  made  upon  oath ;  and  the  salvor  shall,  as 
soon  as  practicable,  transmit  the  said  agreement  and  the  said  statements  to  the  court  in 
which  the  said  agreement  is  to  be  adjudicated  upon. 

498.  Whenever  the  aggregate  amount  of  salvage  payable  in  respect  of  salvage  services  Poven  for  court 
rendered  in  the  United  Kingdom  has  been  finally  ascertained,  and  exceeds  200^.  and  l^a^'^g  ^^^' 
whenever  the  aggregate  amount  of  salvage  payable  in  respect  of  salvage  services  rendered  tJ^plwtion* 
elsewhere  has  been  finally  ascertained,  whatever  such  amount  may  be,  then  if  any  delay  saivnge. 

or  dispute  arises  as  to  the  apportionment  thereof,  any  court  having  Admiralty  jurisdiction 
may  cause  the  same  to  be  apportioned  amongst  the  persons  entitled  thereto  in  such 
manner  as  it  thinks  just ;  and  may  for  that  purpose,  if  it  thinks  fit,  appoint  any  person 
to  cariy  such  apportionment  into  effect,  and  may  compel  any  person  in  whose  hands  or 
under  whose  control  such  amount  may  be  to  distribute  the  same,  or  to  bring  the  same 
into  court,  to  be  there  dealt  with  as  the  court  may  direct,  and  may  for  the  purposes 
aforesaid  issue  such  monitions  or  other  processes  as  it  thinks  fit. 

Miscellaneous. 

499.  All  wreck,  being  foreign  goods  brought  or  coming  into  the  United  Kingdom  or  Foraign  goods 
the  Isle  of  Man,  shall  be  subject  to  the  same  duties  as  if  the  same  were  imported  into  the  £y°\?*!]!'***''  ^ 
United  Kingdom  or  the  Isle  of  Man  respectively ;  and  if  any  question  arises  as  to  the  the  same  duties ' 
origin  of  such  goods,  they  shall  be  deemed  to  be  the  produce  of  such  country  as  the  ^  ^^  importa- 
Commissioners  of  Customs  may  upon  investigtion  determine.  ^^^"' 

500.  The  Commissioners  of  Customs  and  Excise  shall  permit  all  goods,  wares,  and  Goods  eaved 
merchandise  saved  from  any  ship  stranded  or  wrecked  on  its  homeward  voyage  to  be  '^"JS***'  w. 
forwarded  to  the  port  of  its  original  destination,  and  all  goods,  wares,  and  merchandise  ftimrdecHo  tiie 
saved  from  any  ship  stranded  or  wrecked  on  its  outward  voyage  to  be  returned  to  the  ports  of  ihitir 
port  at  which  the  same  were  shipped ;  but  such  commissioners  are  to  take  security  for  tioS!"'  ******°*" 
the  due  protection  of  the  revenue  in  respect  of  such  goods,  wares,  and  merchandise. 

501.  All  matters  and  things  that  may  in  pursuance  of  the  Eight  Part  of  this  Act  be  Pmrigfon  aa  to 
done  by  or  to  any  justice,  or  any  two  justices,  may  in  Scotland  be  done  also  by  or  to  the.  eeruin  termn 
sheriff  of  the  county,  including  the  sheriff  substitute ;  and  the  expression  "  Lord  or  Lady  *"  S*****"^- 
of  a  manor"  shall  in  the  Eighth  Part  of  this  Act,  so  far  as  regards  Scotland,  include 

"  Heritable  Proprietor  duly  infeft." 
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PART     IX. 

17  &  18  Vict.  LIABILITY  OF  SHIPOWNEllS. 

c.  104. 
Application. 

>  ppiieatioa  of         502.  The  ^inth  Part  of  this  Act  shall  apply  to  the  whole  of  Her  Majesty  8  doinim'.]U. 
i>ArtlX.of  Ac(. 

Limitation  qf  Liability. 

Ovn«r  not  lUbltt      503.  No  owner  of  any  sea-going  ship  or  share  therein  shall  be  liable  to  make  good  aar 
in  ■T*''^'^       loss  or  damage  that  may  happen  without  his  actual  fault  or  privity  of  or  to  any  of  tbe 
following  things  (that  is  to  say), 
(1.)  Of  or  to  any  goods,  merchandise,  or  other  things  whatsoever  taken  in  or  put  on 

board  any  such  ship,  by  reason  of  any  fire  happening  on  board  such  ship, 
(2.)  Of  or  to  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious  stones  taken  ia 
or  put  on  board  any  such  ship,  by  reason  of  any  robbery,  embezzlement^  making 
away  with  or  secreting  thereof,  unless  the  owner  or  shipper  thereof  haa,  at  the  tiine 
of  shipping  the  same,  inserted  in  his  bills  of  lading  or  otherwise  declared  in  writiog 
to  the  master  or  owner  of  such  ship  the  true  nature  and  value  of  such  articles. 
To  any  extent  whatever. 
MeuiirB  or  504.  No  owner  of  any  seargoing  ship  or  share  therein  shall,  in  cases  where  all  or  any  of 

•*■*'*  ^'^^^'y*  the*  following  events  occur  without  his  actual  fault  or  privity  (that  is  to  say), 

(1.)  Where  any  loss  of  life  or  personal  iigury  is  caused  to  any  person  being  earned  in 

such  ship ; 
(2.)  Where  any  damage  or  loss  is  caused  to  any  goods,  merchandise,  or  other  tldogs 

whatsoever  on  board  any  such  ship ; 
(3.)  Where  any  loss  of  life  or  personal  injuiy  is  by  reason  of  the  improper  navigation 
of  such  sea-going  ship  as  aforesaid  caused  to  any  person  carried  in  any  other  i]iip 
or  boat; 
(4.)  Where  any  loss  or  damage  is  by  reason  of  any  such  improper  navigation  of  smeh 
sea-going  ship  as  aforesaid  caused  to  any  other  ship  or  boat,  or  to  any  goods,  mer- 
chandise, or  other  things  whatsoever,  on  board  any  other  ship  or  boat  ; 
Be  answerable  in  damages  to  an  extent  beyond  the  value  of  his  ship  and  the  freight  due 
or  to  grow  due  in  respect  of  such  ship  during  the  voyage  which  at  the  time  of  the 
happening  of  any  such  events  as  aforeaaid  is  in  prosecution  or  contracted  for,  subject  to 
the  following  proviso  (that  is  to  say),  that  in  no  case  where  any  such  liability  as  aforenid 
U  incurred  in  respect  of  loss  of  life  or  personal  injury  to  any  passenger,  shall  the  rslne 
of  any  such  ship  and  the  freight  thereof  be  taken  to  be  less  than  1 5/.  per  registered  ton. 
Tifciiieof  cirrUga      505.  For  the  purposes  of  the  Ninth  Part  of  this  Act,  the  freight  shall  be  deemed  to 
or  goods  Aiid        include  the  value  of  the  carriage  of  any  goods  or  merchandise  belonging  to  the  owneis  of 
lobe  conskuTrad   the  ship,  passage  money,  and  also  the  hire  due  or  to  grow  due  under  or  by  virtue  of  any 
M  freight.  contract,  except  only  such  hire,  in  the  case  of  a  ship  hired  for  time,  as  may  not  hegin 

to  be  earned  until  the  expiration  of  six  months  after  such  loss  or  damage. 
Provision  for  506.  The  owner  of  every  sea-going  ship  or  share  therein  shall  be  liable  in  respect  of 

ttepamte  lowex.    ^y^py  gQ^  [^gg  ^f  y^i^^  personal  injury,  loss  of  or  damage  to  goods  as  aforesaid  arising 
on  distinct  occasions  to  the  same  extent  as  if  no  other  loss,  injury,  or  damage  had  arisen. 

Mode  of  Procedure, 
Ineasooflosnof      goT.  Whenever  any  such  liability  as  aforesaid  has  been  or  ia  alleged  to  have  been 
{njttry,'B!MuS*of   incurred  in  respect  of  loss  of  life  or  personal  injury,  the  Board  of  Trade  may,  in  iti 
Trade'may  discretion,  after  giving  not  less  than  three  days  notice  by  post  or  otherwise  to  the  psrtT 

fnn^^  P'^  ®*^'  to  be  made  defendant  or  defender,  by  warrant  sealed  with  the  seal  of  such  board  or  mgned 
by  one  of  its  secretaries  or  assistant  secretaries,  require  the  sheriff  having  jurisdiction 
over  any  place  in  the  United  Kingdom  to  summon  a  jury  at  a  time  and  place  to  be 
specified  in  such  warrant  for  the  purpose  of  determining  the  following  question ;  (that 
is  to  say.) 
The  number,  names,  and  descriptions  of  all  persons  killed  or  injured  by  reason  of  idj 
wrongful  act,  neglect,  or  default ; 
And  upon  the  receipt  of  such  warrant  the  sheriff  shall  summon  a  jury  of  twenty-fosr 
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indifferent  penons,  duly  qualified  to  act  as  common  jorymea  in  the  superior  courts,  to  17  &  18  Vict. 
meet  at  audi  time  and  place  as  aforesaid.  c.  104. 

508.   If  either  party  to  the  inquiry  desire  any  such  question  as  aforesaid  to  be  tried 

before  a  special  jury,  such  question  shall  be  so  tried,  provided  that  notice  of  such  desire,  Ei'i>«r  party 
if  coming  from  the  other  party,  is  given  to  the  Board  of  Trade  before  it  has  issued  its  ^il!i^ii!!2V^ 
warrant  to  the  sheriff;  and  for  that  purpose  the  Board  of  Trade  shall,  by  its  warrant  to  tried  by  a  special 
the  sheriff,  require  him  to  nominate  a  special  juiy  for  such  trial ;  and  thereupon  the  ^"'7' 
sheriff*  shall,  as  soon  as  conveniently  may  be  after  the  receipt  by  him  of  such  warrant, 
sammon  both  the  parties  to  appear  before  him  by  themselves  or  their  attornies  or  agents 
at  some  convenient  time  and  place  appointed  by  him  for  the  purpose  of  nominating  a 
special  jury ;  and  at  the  place  and  time  so  appointed  the  sheriff  shall  proceed  to  nomi- 
nate and  strike  a  special  jury  in  the  manner  in  which  such  juries  are  required  by  the  laws 
for  the  time  being  in  force  to  be  nominated  or  struck  by  the  proper  officers  of  the 
Boperior  courts ;  and  the  sheriff  shall  appoint  a  day,  and  shall  on  the  day  so  appointed 
proceed  to  reduce  the  said  special  jury  to  the  number  of  twenty,  in  the  manner  used  and 
accustomed  by  the  proper  officers  of  the  superior  courts. 

609.  The  following  provisions  shall  be  applicable  to  the  conduct  of  proceedings  by  the  PioTlsionB  for 
Board  of  Trade ;  (that  is  to  say,)  ^'^SSSfiS^ 

(1.)  The  sheriff  shall  preside  at  such  inquiry,  and  the  Board  of  Trade  shall  be  deemed  ^^^^^^  °^' 
in  England  and  Ireland  to  be  the  plaintiff,  and  in  Scotland  the' pursuer,  both  of 
which  terms  are  herein-after  included  in  the  term  plaintiff,  with  power  to  appoint 
any  agent  to  act  on  his  behalf,  and  shall  have  all  such  rights  and  privileges  as  the 
plaintiff  is  entitled  to  in  actions  at  law ;  and  the  owner  or  owners  of  the  ship  or 
ships  by  whom  such  liability  as  last  aforesaid  is  alleged  to  have  been  incurred  shall 
be  deemed  in  England  and  Ireland  to  be  the  defendant,  and  in  Scotland  the 
defender,  both  of  which  terms  are  herein-after  included  in  the  term  defendant : 
(2.) 'Not  less  than  ten  days  notice  of  the  time  and  place  of  the  inquiry  shall  \3h 

served  by  the  Board  of  Trade  on  the  defendant : 
(3.)  Service  on  the  master  of  any  ship  shall  be  deemed  good  service  on  the  owner 
thereof,  and  the  master  shall,  in  respect  of  the  proceedings  on  such  inquiry,  be 
deemed  the  agent  and  representative  of  the  owner,  with  power  to  appear  for  him  on 
snch  inquiiy,  and  to  do  all  matters  and  things  which  he  might  himself  have  done : 
(4.)  If  the  defendant  does  not  appear  at  the  time  of  such  inquiry,  the  same  shall  be 
proceeded  with  as  if  he  had  appeared,  upon  due  proof  of  service  of  notice  having 
been  made  on  him  in  pursuance  of  this  Act : 
(5.)  The  empannelling  of  the  jury  and  the  summoning  and  attendance  of  witnesses 
shall  be  conducted  and  enforced  in  England  and  Ireland  in  manner  provided  by  the 
Lands  Clauses  Consolidation  Act,  1845,  in  cases  of  disputed  compensation  as  to 
land,  and  in  Scotland  in  manner  provided  by  the  Lands  Clauses  Consolidation 
(Scotland)  Act,  1845,  in  like  cases,  or  as  near  thereto  as  circumstances  permit;  and 
all  provisions  in  the  said  Acts  having  reference  to  cases  where  any  question  of  dis- 
puted compensation  requires  to  be  determined  by  the  verdict  of  a  jury  shall,  with 
the  requisite  alterations,  be  considered  as  incorporated  with  this  Act,  and  te  have 
reference  to  cases  where  the  question  of  the  liability  of  any  owner  in  respect  of  any 
Koch  accident  as  aforesaid  requires  te  be  determined  by  the  verdict  of  a  jury : 
(6.)  In  England  and  Ireland  the  sheriff  shall,  if  the  Board  of  Trade  so  requires,  or  if 
the  defendant  so  requires  and  the  Board  of  Trade  consents  thereto,  appoint  as 
assessor  a  barristor-at-law  of  competent  knowledge  and  standing : 
(7.)  The  costs  incurred  by  all  parties  in  and  incidental  to  any  such  inquiiy  as  afore- 
said shall  in  England  and  Ireland  be  taxed  by  the  master  of  one  of  Her  Majesty's 
superior  courts  of  common  law  as  between  attorney  and  client,  and  in  Scotland  by 
the  auditor  of  the  court  of  session  as  between  agent  and  client ;  and  shall,  if  the 
verdict  in  any  inquiry  is  in  favour  of  the  plaintiff,  be  paid  by  the  defendant,  but  if 
such  verdict  is  in  favour  of  the  defendant,  be  paid  by  the  Board  of  Trade  out  of  the 
Mercantile  Marine  Fnnd: 
(i.)  The  payment  of  all  damages  and  coste  in  any  such  inquiry  as  aforesaid  shall,  upon 
application  made  to  such  superior  court  as  aforesaid  by  the  party  entitled  thereto, 
be  enforced  by  rule  or  order  of  such  court  or  a  judge  thereof,  or  otherwise  as  such 
court  or  judge  thinks  fit : 
(9.)  The  Board  of  Trade  may  make  any  compromise  it  thinks  fit  as  to  the  damages 
payable  in  respect  of  personal  injury,  or  of  the  death  of  any  person;  and  any 
damages  received  in  pursuance  of  such  compromise  shall,  so  fiir  as  the  same  extend, 
be  applied  in  the  same  manner  and  be  subject  to  the  same  rules  as  if  the  same  were 
damages  reooTered  on  an  inquiry  instituted  by  the  Board  of  Trade. 

s  z 
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17  t  18  ViOT. 
G.  104. 

Riilefl  u  to 
damagM  and 
applicatioa 
thersof. 


Any  penon  who 
la  dlmatisfled 
with  the  amoant 
of  atatatory 
damage  maj 
brinir  an  action 
on  his  own 
aeeonnt. 


If  Board  of 
Trade  decline 
to  inHtltate 
proceedings, 
iadividualB  may 
bring  actions. 


Proceedings  by 
Uoard  uf  Trade 
after  refusal. 


Proceedings  in 
ciiw  of  KeFffal 
cUiniR  bt'ing 
mtdt*  on  owner 
of  ship. 


510.  The  following  rnles  shall  be  obseryedaa  to  the  damages  reeoyeied  in  any 
inquiry,  and  the  application  thereof;  (that  is  to  say.) 

(1.)  The  damages  payable  in  each  ease  of  death  .or  injnry  shall  be  assessed  at  301. : 

(2.)  The  damages  found  due  on  any  such  inquiry  as  aforesaid  shall  be  the  first  duifs 
on  the  aggregate  amount  for  which  the  owner  is  liable,  and  shall  be  paid  thaemil  in 
priority  to  all  other  claims : 

(3.)  All  such  damages  as  aforesaid  shall  be  paid  to  Her  Majesty's  Paymaster-Geneca], 
and  shall  be  distributed  and  dealt  with  by  him  in  such  manner  as  the  Board  df 
Trade  directs;  and  in  directing  such  distribution  the  Board  of  Trade  shall  hati 
power  in  the  first  place  to  deduct  and  retain  any  costs  incidental  thereto ;  aad  in 
the  next  place,  as  regards  the  sums  pud  in  respect  of  injuries,  shall  direct  paymeat 
to  each  person  injured  of  such  compensation,  not  exceeding  in  any  case  the  staaitocT 
amount,  as  the  said  board  thinks  fit ;  and  as  regards  the  sums  paid  in  reaped  of 
deaths  shall  direct  payment  thereof  for  the  benefit  of  the  husband,  wife,  parent,  sad 
child  of  the  deceased,  or  any  of  them,  in  such  shares,  upon  such  evidenoe,  and  ia 
such  manner  as  the  said  board  thinks  fit : 

(4.)  The  Board  of  Trade  shall  refund  to  the  owner  any  surplus  remaining  under  Its 
control  after  making  such  distribution  as  aforesaid,  and  the  sum  so  refunded  abaQ 
form  part  of  the  residue  herein-after  mentioned : 
'  (5.)  The  Board  of  Trade  shall  not,  nor  shall  any  person  acting  under  it,  be  liable  ts 
any  action,  suit,  account,  daim,  or  demand  whatsoeyer  for  or  in  respect  of  ax^  aei 
or  matter  done,  or  omitted  to  be  done,  in  the  distribution  of  auc^  damages  ai 
aforesaid : 

(6.)  If  the  amount  paid  to  Her  Majesty's  Paymaster-General  in  manner  aforesaid  is 
insufficient  to  meet  the  demands  upon  it,  the  sereral  claims  thereon  ahall  afaata 
proportionally. 

511.  After  the  completion  of  snch  inquiry  as  aforesaid,  if  any  person  ii^nred  estimales 
the  damages  payable  in  respect  of  such  iojwy,  or  if  the  executor  or  adminiskiator  of  any 
deceased  person  estimates  the  damages  payable  in  respect  of  his  death,  at  a  greater  snm 
than  such  statutory  amount,  or,  in  case  of  a  compromise  having  been  made  by  the  Board 
of  Trade,  than  the  amount  accepted  by  such  board  by  way  of  compensation  for  soidi 
injury  or  death  as  aforesaid,  the  person  so  estimating  the  same  shall,  upon  repa3ring  or 
obtaining  the  repayment  by  the  Board  of  Trade  to  the  owner  of  the  amount  paid  by  hin 
to  the  Board  of  Trade  in  respect  of  such  injury  or  death,  be  at  liberty  to  bring  an  actioa 
for  the  recovery  of  damages  in  the  same  manner  as  if  no  power  of  instituting  an  inqoiiy 
had  herein-before  been  given  to  the  Board  of  Trade,  sulject  to  the  following  proviso; 
(that  is  to  say,)  that  any  damages  recoverable  by  such  person  shall  be  payable  only  oat 
of  the  residue,  if  any,  of  the  aggregate  amount  for  which  the  owner  is  liable,  after 
deducting  all  sums  paid  to  Her  Majesty's  Paymaster-Qeneral  in  manner  aforesaid ;  sad 
if  the  damages  recovered  in  such  action  do  not  exceed  double  the  statutory  amount,  sack 
person  shall  pay  to  the  defendant  in  such  action  all  the  costs  thereof,  such  oosta  to  he 
taxed  in  England  and  Ireland  as  between  attorney  and  client  and  in  Scotland  aa  betweea 
agent  and  client. 

512.  In  cases  where  loss  of  life  or  personal  iigury  has  occurred  by  any  accident  b 
respect  of  which  the  owner  of  any  such  ship  as  aforesaid  is  or  is  alleged  to  be  liaUe  in 
damages,  no  person  shall  be  entitled  to  bring  any  action,  or  institute  any  suit  or  other 
legal  proceeding  in  the  United  Kingdom,  until  the  completion  of  the  inquiry  (if  any) 
instituted  by  the  Board  of  Trade,  or  until  the  Board  of  Trade  has  refused  to  institate 
the  same ;  and  the  Board  of  Trade  shall,  for  the  purpose  of  entitling  any  person  to  bring 
an  action  or  institute  a  suit  or  other  legal  proceeding,  be  deemed  to  have  refused  to 
institute  such  inquiry  whenever  notice  has  been  served  on  it  by  any  person  of  his  desiza 
to  bring  such  action  or  institute  such  suit  or  other  legal  proceeding,  and  no  inquiiy  ii 
instituted  by  the  Board  of  Trade  in  respect  of  the  subject  matter  of  such  intended 
action,  suit,  or  proceeding  for  the  space  of  one  month  after  the  service  of  such  noUce. 

518.  Whenever  the  Board  of  Trade,  having  refused  in  manner  aforesaid  to  institute 
any  inquiry,  afterwards  determines  to  institute  the  same,  the  damages  and  oosta  (if  any) 
recovered  on  such  inquiry  shall  be  payable  rateably  with  and  not  in  priority  to  the  costs 
and  damages  recovered  in  any  other  action,  suit,  or  legal  proceeding. 

514.  In  cases  where  any  liability  has  been  or  is  alleged  to  have  been  incurred  by  any 
owner  in  respect  of  loss  of  life,  personal  injury,  or  loss  of  or  damage  to  ships,  boats,  or 
goods,  and  several  claims  are  made  or  apprehended  in  respect  of  such  liability,  then, 
subject  to  the  right  herein-before  given  to  the  Board  of  Trade  of  recovering  damages  in 
the  United  Kingdom  in  respect  of  loss  of  life  or  personal  injury,  it  shall  be  lawful  in 
England  or  Ireland  for  the  High  Court  of  Chancery,  and  in  Scotland  for  the  Coort  of 
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SeKioii,  ftnd  in  taxy  Biitiah  posaeuioii  for  ftny  competent  court,  to  entertain  proceedings  17  &  18  Yici. 
mt  the  suit  of  any  owner  for  the  porpoee  of  determining  the  amount  of  such  liability        c.  104. 

Bobjeet  as  aforesaid,  and  for  the  distribution  of  such  amount  rateably  amongst  the  several 

daimanU,  irith  power  for  any  such  court  to  stop  all  actions  and  suits  pending  in  any 
other  court  in  relation  to  the  same  subject  matter ;  and  any  proceeding  entertained  by 
mch  court  of  chancery  or  court  of  session,  or  other  competent  court,  may  be  conducted 
ia  soch  manner  and  subject  to  such  regulations  as  to  making  any  persons  interested 
parties  to  the  same,  and  as  to  the  ezdusion  of  any  claimants  who  do  not  come  in  within 
a  certain  time,  and  as  to  requiring  security  from  the  owner,  and  as  to  payment  of  costs, 
ae  the  court  thinks  just 

615.  All  sums  of  money  pud  for  or  on  account  of  any  loss  or  damage  in  respect  Honey  paid  for 
whereof  the  liabiUty  of  the  owners  of  any  ship  is  limited  by  the  Ninth  Part  of  thU  Act,  Jj'JSSintStor 
and  all  ooats  incurred  in  relation  thereto,  may  be  brought  iato  account  among  part  between  part 
owners  of  the  same  ship  in  the  same  manner  as  money  disbursed  for  the  use  thereof.         ownen. 

Saving  Clause. 

516.  Nothing  in  the  Ninth  Part  of  this  Act  contained  shall  be  construed^  Saving  clanse. 

To  lessen  or  take  away  any  liability  to  which  any  master  or  seaman,  being  also 

owner  or  part  owner  of  the  ship  to  which  he  belongs,  is  subject  in  his  capacity  of 

master  or  seaman ;  or 
To  extend  to  any  British  ship  not  being  a  recognised  British  ship  within  the 

muMtiny  of  thia  AoL 
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LEOAL  PROCEDURE. 

Application, 

517.  The  Tenth  Part  of  this  Act  shall  in  all  cases,  where  no  particular  country  is  Appiieation  of 
mentioned,  apply  to  the  whole  of  Her  Majesty's  dominions.  ^*^  ^-  ^^  ^^ 

Legal  Procedure  (OeneraJ). 

518.  In  all  places  within  Her  Miyesty's  dominions,  except  Scotland,  the  offences  Pnniabment  of 
herein-afler  mentioned  shall  be  punished  and  penalties  recovered  in  manner  following ;  ^^^^^^ 
(that  is  to  say,)  penalties. 

(1.)  Every  offence  by  this  Act  declared  to  be  a  misdemeanor  shall  be  punishable  by  fine 
or  imprisonment,  with  or  without  hard  labour ;  and  the  Court  before  which  such 
offence  is  tried  may  in  EngUind  make  the  same  allowances  and  order  payment  of 
the  same  costs  and  expenses  as  if  such  misdemeanor  had  been  enumerated  in  the 
Act  passed  in  the  seventh  year  of  His  late  Majesty  King  George  the  Fourth,  7  G. 4,  c  6 
chapter  sixty-four,  or  any  other  Act  that  may  be  passed  for  the  like  purpose ;  and 
may  in  any  other  part  of  Her  Miyesty's  dominions  make  such  allowances  and  order 
payment  of  such  costs  and  expenses  (if  any)  as  are  payable  or  allowable  upon  the 
trial  of  any  misdemeanor  imder  any  existing  Act  or  Ordinance,  or  as  may  be 
payable  or  allowable  under  any  Act  or  law  for  the  time  being  in  force  therein : 

(2.)  Every  offence  declared  by  this  Act  to  be  a  misdemeanor  shall  also  be  deemed  to 
be  an  offence  hereby  made  punishable  by  imprisonment  for  any  period  not  exceeding 
six  months,  with  or  without  hard  labour,  or  by  a  penalty  not  exceeding  100^,  and 
may  be  prosecuted  accordingly  in  a  summary  manner  instead  of  being  prosecuted  as 

a  misdemeanor : 
(8.)  Every  offence  hereby  made  punishable  by  imprisonment  for  any  period  not 
exceeding  six  months,  with  or  without  hard  labour,  or  by  any  penalty  not  exceeding 
100/.,  shall  in  England  and  IreUnd  be  prosecuted  summarily  before  any  two  or 
more  justices,  as  to  England  in  the  manner  directed  by  the  Act  of  the  eleventh  and 
twelfth  years  of  the  reign  of  Her  Majesty  Queen  Victoria,  chapter  forty-three,  and 
as  to  Ireland  in  the  manner  directed  by  the  Act  of  the  fourteenth  and  fifteenth 
years  of  the  reign  of  Her  Majesty  Queen  Victoria,  chapter  ninety-three,  or  in  such 
other  manner  as  may  be  directed  by  any  Act  or  Acts  that  may  be  passed  for  like 
purposes :  And  all  provisions  contained  in  the  said  Acts  shall  be  applicable  to  such 
prosecutions  in  the  same  manner  as  if  the  offences  in  respect  of  which  the  same  are 
instituted  were  hereby  stated  to  be  offences  in  respect  of  which  two  or  more 
justices  have  power  to  convict  summarily  or  to  make  a  summary  order : 

Z     Z       at 
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17  k  18  Yioi.     (4-)  In  all  cases  of  summaiy  conTlctions  in  England,  wbere  the  gam  adjudged  to  be 
c.  104.  paid  exceeds  SI.,  or  the  period  of  imprisonment  adjudged  exceeds  one  month,  nf 

■ person  who  thinks  himself  agg^eved  by  such  conviction  may  appeal  to  the  next 

court  of  general  or  quarter  sessions  which  is  holden  not  leas  than  twelre  days  after 
the  day  of  such  conviction  for  the  county,  city,  borough,  liberty,  riding,  dlviaiea, 
or  place  wherein  the  case  has  been  tried ;  provided  that  such  person  shall  give  is 
the  complainant  a  notice  in  writing  of  such  appeal,  and  of  the  cause  and  matta 
thereof,  within  three  days  after  such  conviction,  and  seven  clear  days  at  the  \tmi 
before  such  sessions,  and  shall  also  either  remain  iu  custody  until  the  aeesons,  or 
enter  into  a  recognizance,  with  two  sufficient  sureties,  before  a  justice  of  the  peaoi, 
conditioned  personally  to  appear  at  the  said  sessions,  and  to  try  such  appeal,  aad 
to  abide  the  judgment  of  the  court  thereupon,  and  to  pay  such  costs  as  shall  be  bf 
the  Court  awarded;  and  upon  such  notice  being  given,  and  such  reoogniaaee 
being  entered  into,  the  justice  before  whom  the  same  shall  be  entered  into  shall 
liberate  such  person,  if  in  custody ;  and  the  Court  at  such  Sessions  shall  bear  aad 
determine  the  matter  of  the  appeal,  and  shall  make  such  order  therein,  wither 
without  costs  to  either  party,  as  to  the  Court  shall  seem  meet ;  and  in  case  of  Qtt 
dismissal  of  the  appeal,  or  the  affirmance  of  the  conviction,  shall  order  and  adjudge 
the  offender  to  be  punished  according  to  the  conviction,  and  to  pay  such  oorti 
as  may  be  awarded,  and   shall,  if  necessary,  issue  process  for  enfordng  sseh 
judgement : 
(ft.)  All  offences  under  this  Act  shall  in  any  British  possession  be  punishable  in  any 
court  or  by  any  justice  of  the  peace  or  magistrate  in  which  or  by  whom  offenees 
of  a  like  character  are  ordinarily  punishable,  or  in  such  other  manner,  or  bj  such 
other  courts,  justices,  or  magistrates,  as  may  from  time  to  time  be  detennined 
by  any  Act  or  Ordinance  duly  niade  in  such  possession  in  such  manna  as  Acts 
and  Ordinances  in  such  possession  are  required  to  be  made  in  order  to  have  the 

StlDoiidiArv  force  of  law. 

magTIitnuTio  ^^^*  ^^^  stipendiary  magistrate  shall  have  full  power  to  do  alone  whatever  two 

liavtt  Miroe  justices  of  the  peace  are  by  this  Act  authorised  to  do. 

J^Btwe!*  '^°  ^^^'  ^^'  ^^®  purpose  of  giving  jurisdiction  under  this  Act,  every  offenoe  shsR  be 

Oflenee  where      deemed  to  have  been  committed,  and  every  cause  of  complaint  to  have  arisen,  either  in 

deemed  to  have    the  place  in  which  the  same  actually  was  committed  or  arose,  or  in  any  place  in  which 

en  oomm  tted.   ^^^  offender  or  person  complained  agidnst  may  be. 

Juriadietlon  over     521.  In  all  cases  where  any  district  within  which  any  court  or  justice  of  the  pesce  or 

thl'oo'^ ts'  ^     other  magistrate  has  jurisdiction  either  under  this  Act  or  under  any  other  Act  or  at 

common  law  for  any  purpose  whatever  is  situate  on  the  coast  of  any  sea,  or  abutting  on 

or  projecting  into  any  bay,  channel,  lake,  river,  or  other  navigable  water,  every  sndi 

court,  justice  of  the  peace,  or  magistrate  shall  have  jurisdiction  over  any  ship  or  bost 

being  on  or  lying  or  passing  off  such  coast,  or  being  in  or  near  such  bay,  channel,  Isike, 

river,  or  navigable  water  as  aforesaid,  and  over  all  persons  on  board  such  ship  or  boat  or 

for  the  time  being  belonging  thereto,  in  the  same  manner  as  if  such  ship,  boat,  or  persoai 

were  within  the  limits  of  the  original  jurisdiction  of  such  court,  justice,  or  magistrate. 

Senrioe  to  be  522.  Service  of  any  summons  or  other  matter  in  any  legal  proceeding  under  this  Act 

good  If  made        ^y^^w  \^  g^Q^  service,  if  made  personally  on  the  person  to  be  served,  or  at  his  last  plaee 

boArd"ship.'  ^'  ^"  of  abode,  or  if  made  by  leaving  such  summons  for  him  on  board  any  ship  to  whi^ 

he  may  belong  with  the  person  being  or  appearing  to  be  in  command  or  charge  of 

such  ship. 

Sums  ordered  to       528.  In  all  cases  where  any  court,  Justice  or  justices  of  the  peace,  or  other  magistrate, 

be  paid  leviable   ]ias  Or  have  power  to  make  an  order  directing  payment  to  be  made  of  any  seaman's 

khlp.'  ^^  ^"      wages,  penalties,  or  other  sums  of  money,  then,  if  the  party  so  directed  to  pay  the  same 

is  the  master  or  owner  of  a  ship,  and  the  same  is  not  paid  at  the  time  and  in  manner 

prescribed  in  the  order,  the  court,  justice  or  justices,  or  other  magistrate  who  made  the 

order,  may,  in  addition  to  any  other  powers  they  or  he  may  have  for  the  purpose  of 

compelling  payment,  direct  the  amount  remaining  unpaid  to  be  levied  by  distress  or 

poinding  and  sale  of  the  said  ship,  her  tackle,  furniture,  and  apparel. 

AppiieatioQ  of         524.  Any  court,  justice,  or  magistrate  imposing  any  penalty  under  this  Act,  for  which 

penalties.  qq  specific  application  is  herein  provided,  may,  if  it  or  he  thinks  fit,  direct  the  whole  or 

any  part  thereof  to  be  applied  in  compensating  any  person  for  any  wrong  or  damage 

which  he  may  have  sustained  by  the  act  or  default  in  respect  of  which  such  penalty  is 

imposed,  or  to  be  applied  in  or  towards  payment  of  the  expenses  of  the  proceedings ; 

and,  subject  to  such  directions  or  specific  application  as  aforesaid,  all  penalties  recovered 

in  the  United  Kingdom  shall  be  paid  into  the  receipt  of  Her  Miyesty's  exchequer  in 

such  manner  as  the  Treasury  may  direct,  and  shall  be  carried  to  and  form  part  of  the 
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>lidated  fand  of  the  United  King^dom;  and  all  penalties  reoorered  in  any  Briti»h  17  &  18  Vior. 
pooaettion  shall  be  paid  over  into  the  public  treasury  of  such  possessioni  and  form  part        c.  104. 

of  tlie  public  revenue  thereof  

625.  The  time  for  instituting  summary  proceedings  under  this  Act  shaU  be  limited  Limiiation  of 

mm  folloiTB;  (that  is  to  say,)  **SShSi5*°°'^' 

<1.)  Ko  conviction  for  any  offence  shall  be  made  under  this  Act  in  any  summary  pro-  ^  ^^* 
eeeding  instituted  in  the  United  Kingdom,  unless  such  proceeding  is  commenced 
wiUiin  six  months  after  the  comnussion  of  the  offence ;  or  if  both  or  either  of  the 
parties  to  such  proceeding  happen  during  such  time  to  be  out  of  the  United 
Kingdom,  unless  the  same  is  commenced  within  two  months  after  they  both  first 
happen  to  arrive  or  to  be  at  one  time  within  the  same  : 

^2.)  Ko  conviction  for  any  offence  shall  be  made  under  this  Act  in  any  proceeding 
instituted  in  any  British  possession,  unless  such  proceeding  is  commenced  within 
•ix  months  after  the  commission  of  the  offence ;  or  if  both  or  either  of  the  parties  to 
the  proceeding  happen  during  such  time  not  to  be  within  the  jurisdiction  of  any 
eonrt  capable  of  dealing  with  the  case,  unless  the  same  is  commenced  within  two 
months  after  they  both  first  happen  to  arrive  or  to  be  at  one  time  within  such 
jurisdiction: 

(8.)  No  order  for  the  payment  of  money  shall  be  made  under  this  Act  in  any  summary 
proceeding  instituted  in  the  United  Kingdom  unless  such  proceeding  is  commenced 
within  six  months  after  the  cause  of  complaint  arises ;  or,  if  both  or  either  of  the 
parties  happen  during  such  time  to  be  out  of  the  United  Kindom,  unless  the  same 
is  oommenosd  within  six  months  after  they  both  first  happen  to  arrive  or  to  be  at 
one  time  within  the  same : 

(4.)  No  order  for  the  payment  of  money  shall  be  made  under  this  Act  in  any  summaiy 

proceeding  instituted  in  any  British  possession,  unless  such  proceeding  is  commenced 

within  six  months  after  the  cause  of  complaint  arises ;  or,  if  both  or  either  of  the 

parties  to  the  proceeding  happen  during  such  time  not  to  be  within  the  jurisdiction 

of  any  court  capable  of  dealing  with  the  case,  unless  the  same  is  commenced  within 

six  months  after  they  both  first  happen  to  arrive  or  be  at  one  time  within  such 

jurisdiction : 

And  no  provision  contained  in  any  other  Act  or  Acts,  Ordinance  or  Ordinances,  for 

limiting  the  time  within  which  summary  proceedings  may  be  instituted  shall  affect  any 

aammary  proceeding  under  this  Act. 

526.  Any  document  required  by  this  Act  to  be  executed  in  the  presence  of  or  to  be  Doeament 
attested  by  any  witness  or  witnesses,  may  be  proved  by  the  evidence  of  any  person  who  is  proved  wlthont 
able  to  bear  witness  to  the  requisite  fi^ts,  without  calling  the  attesting  witness  or  witnesses  ^ViQ^i."*^^"^ 
or  any  of  them. 

527.  Whenever  any  ii\jury  has,  in  any  part  of  the  world,  been  caused  to  any  property  potrer  ofjadge  of 
belonging  to  Her  Migesty  or  to  any  of  Her  Mijest/s  subjects  by  any  foreign  ship,  if  at  Court  of  Roeord 
any  time  thereafter  such  ship  is  found  in  any  port  or  river  of  the  United  Kingdom  or  arres^UnreJ^'^ 
within  three  miles  of  the  coast  thereof,  it  shall  be  lawful  for  the  judge  of  any  court  of  ship  that  has 
record  in  the  United  Kingdom,  or  for  the  judge  of  the  High  Court  of  Admiralty,  or  in  J^*""^*^ 
Scotland  the  Court  of  Session,  or  the  sheriff  of  the  county  within  whose  jurisdiction    *'       ' 

such  ship  may  be,  upon  its  being  shown  to  him  by  any  person  applying  summarily  that 
such  injury  was  probably  caused  by  the  misconduct  or  want  of  skill  of  the  master  or 
mariners  of  such  ship,  to  issue  an  order  directed  to  any  officer  of  customs  or  other  officer 
named  by  such  judge,  requiring  him  to  detain  such  ship  until  such  time  as  the  owner, 
master,  or  consignee  thereof  has  made  satisfiiction  in  rei»pect  of  such  ii^ury,  or  has 
given  security,  to  be  approved  by  the  judge,  to  abide  the  event  of  any  action,  suit,  or 
other  legal  proceeding  that  may  be  instituted  in  respect  of  such  iiguiy,  and  to  pay  all 
coats  and  damages  that  may  be  awarded  thereon ;  and  any  officer  of  customs  or  other 
officer  to  whom  such  order  is  directed  shall  detain  such  ship  accordingly. 

528.  In  any  case  where  it  appears  that  before  any  application  can  be  made  under  the  Poir«r  in 
foregoing  section  such  foreign  ship  will  have  departed  beyond  the  limits  therein  men-  ^r^*°  wTh!!! 
tioned,  it  shall  be  lawful  for  any  commissioned  officer  on  full  pay  in  the  military  or  naval  f^^^  appiieaUoD 
service  of  Her  Migesty,  or  any  British  officer  of  customs,  or  any  British  consular  officer,  made  to  Judge. 
to  detain  such  ship  until  such  time  as  will  allow  such  application  to  be  made  and  the 

result  thereof  to  be  communicated  to  him ;  and  no  such  officer  shall  be  liable  for  any 
coats  or  damages  in  respect  of  such  detention  unless  the  same  is  proved  to  have  been 
made  without  reasonable  grounds. 

529.  In  any  action,  suit,  or  other  proceeding  in  relation  to  such  injury,  the  person  so  ^^^^  ^^  ^ 
giving  security  as  albresaid  shall  be  made  defendant  or  defender,  and  shall  be  stated  to  defendant  tosnit 
be  the  owner  of  the  ship  that  has  occa^oned  such  damage ;  and  the  production  of  the  ^°  ""^^  ^'*'*^ 
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17  &  18  Vict.  <>^ci^  o^  ^^  jt^<tec  made  in  relation  to  such  aecorit j  Bhallbe  oondaiiTe 

c  104.        liability  of  sach  defendant  or  defender  to  eadi  action,  soit^  or  otber  pcoeeediB^ 


oltk 


abto  umiide- 


SumuiAry 
procaediogs. 


Form  of 
complaint. 


Modeofreqnir* 
log  appearaDoe 
of  defender  and 
witneMes. 


Backing  arreit- 
ments. 


Goapelling 
attendance  fo 
witneaaes. 

Prooeedinga  to 
be  Tiyft  yoce. 


Power  to  adjoam. 


Sentence  to  be  in 
writing. 


Legal  Procedure  {SeoUand}. 

530.  In  Scotland  eveiy  offence  which  bj  this  Act  is  deteribed  as  a  ieloiij  or 
meaner  maj  be  prosecuted  by  indictment  or  criminal  letten  at  the  fnstanre  of  Ba 
Majesty's  Advocate  before  the  High  Court  of  Justiciary,  or  by  criminal  libd  at  tk 
instance  of  the  Procurator  Fiscal  of  the  county  before  the  Sheriff,  and  shall  be 
with  fine  and  with  imprisonment,  with  or  without  hard  labour  in  definlt  of  paymie 
with  imprisonment,  with  or  without  hard  labour,  or  with  both,  as  the  ooori  may 
fit,  or  in  the  case  of  felony  with  penal  serritude,  where  the  court  is  oompeteai 
and  such  court  may  aUo,  if  it  think  fit,  order  payment  by  the  ofifender  of  the  costs  sad 
expenses  of  the  prosecution. 

531.  In  Scotland,  sll  prosecutions,  complaints,  actions,  or  proceedings  under  this  ict» 
other  than  proisecutions  for  felonies  or  misdemeanors,  may  be  brought  in  a  ssmmur 
form  before  the  sheriff  of  the  county,  or  before  any  two  justices  of  the  peace  of  the  couatj 
or  burgh  where  the  cause  of  sudi  prosecuUon  or  action  arises,  or  where  the  oflends  or 
defender  may  be  for  the  time,  and  when  of  a  criminal  nature,  or  for  penalties^  at  tht 
instance  of  the  procurator  fiscal  of  court,  or  at  the  instance  of  any  party  aggrieved,  wi& 
concurrence  of  the  procurator  fiscal  of  court ;  and  the  court  may,  if  it  think  fit,  order 
payment  by  the  offender  or  defender  of  the  costs  of  the  prosecution  or  action. 

532.  In  Scotland,  all  prosecutions,  complaints,  actions,  or  other  prooeedings  under  Has 
Act  mxy  be  brought  either  in  a  written  or  printed  form,  or  partly  written  and  paztlj 
printed,  and  where  such  proceedings  are  brought  in  a  summaiy  form  it  shall  not  be 
necessary  in  the  complaint  to  recite  or  set  forth  the  clause  or  danses  of  the  Act  on  whidh 
such  proceeding  is  founded,  but  it  shall  be  sufficient  to  spediy  or  refer  to  sneh  daase  or 
clauses,  and  to  set  forth  shortly  the  cause  of  complaint  or  action,  and  the  remedy  aoqg^ ; 
and  when  such  complaint  or  action  is  brought  in  whole  or  in  part  for  the  enforeemcat  of 
a  pecuniary  debt  or  demand,  the  complaint  may  contain  a  prayer  for  warrant  to  snest 
upon  the  dependence. 

533.  In  Scotland,  on  any  complaint  or  other  proceeding  brought  in  a  snmmaiy  fom 
under  this  Act  being  presented  to  the  sheriff-clerk  or  derk  of  the  peaee,  he  shall  gnni 
warrant  to  cite  the  defender  to  appear  personally  before  the  said  sheriff  or  justices  of  Iks 
peace  on  a  day  fixed,  and  at  the  same  time  shall  appoint  a  copy  of  the  same  to  be 
delivered  to  him  by  a  sheriff-officer  or  constable,  as  the  case  may  be,  along  with  the  dtir 
tion ;  and  such  deliverance  shall  also  contain  a  warrant  for  citing  witnesses  and  haven  Is 
compear  at  the  same  time  and  place  to  give  evidence  and  produce  such  writs  as  may  be 
specified  in  their  citation ;  and  where  such  warrant  has  been  prayed  for  in  the  oomplsiiifc 
or  other  proceeding,  the  deliverance  of  the  sheriff-clerk  or  clerk  of  the  peace  shall  alio 
contain  warrant  to  arrest  upon  the  dependence  in  common  form :  Provided  always,  tiiat 
where  the  apprehension  of  any  party,  with  or  without  a  warranty  is  authorised  by  thii 
Act,  such  party  may  be  detained  in  custody  until  he  can  be  brought  at  the  eaifieit 
opportunity  before  any  two  justices,  or  the  sheriff  who  may  have  jurisdiction  in  the 
place,  to  be  dealt  with  as  this  Act  directs,  and  no  citation  or  indndsd  shall  in  such  am 
be  necessary. 

534.  When  it  becomes  necessary  to  execute  such  arrestment  on  the  dependence  agaimt 
goods  or  effects  of  the  defender  within  Scotland,  but  not  locally  situated  within  the  joriv- 
diction  of  the  sheriff  or  justices  of  the  peace  by  whom  the  warrant  to  arrest  has  been 
granted,  it  shall  be  competent  to  carry  the  warrant  into  execution  on  its  being  indoned 
by  the  sheriff-elerk  or  derk  of  the  peace  of  the  county  or  buigh  respectivdy  within  whidi 
such  warrant  comes  to  be  executed. 

535.  In  all  proceedings  under  this  Act  in  Scotland  the  sheriff  or  justices  of  the  pesee 
shall  have  the  same  power  of  compelling  attendance  of  witnesses  and  hayera  as  in  esses 
falling  under  their  ordinary  jurisdiction. 

536.  The  whole  procedure  in  cases  brought  in  a  snmmaiy  form  before  theaheriffor 
justices  of  the  peace  in  Scotland  shall  be  conducted  vivd  voce,  without  written  pleadings 
and  without  taking  down  the  evidence  in  writing,  and  no  record  shall  be  kept  of  the 
proceedings,  other  than  the  complaint,  and  the  sentence  or  decree  pronounced  tfaereofl. 

537.  It  shall  be  in  the  power  of  the  sheriff  or  justices  of  the  peace  in  Scotland  to 
adjourn  the  proceedings  from  time  to  time  to  any  day  or  days  to  be  fixed  by  them,  in  tte 
event  of  absence  of  witnesses  or  of  any  other  cause  which  shall  appear  to  them  to  render 
such  acyonmment  necessary. 

588.  In  Scotland  all  sentences  and  decrees  to  be  pronounced  by  the  sheriff  or  juatioeB 
of  the  peace  upon  such  snmmaiy  complaints  shall  be  in  writing;  and  where  there iis 
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<lecree  for  payment  of  any  sun  or  sums  of  money  against  a  defender,  such  decree  shall  17  &  18  Vior. 
ooaiain  warrant  for  arrestment,  poinding,  and  imprisonment  in  default  of  payment,         e.  104. 

such  arrestment,  poinding,  or  imprisonment  to  be  carried  into  effect  by  sheriffs-officers 

or  constables,  as  the  case  may  be,  in  the  same  manner  as  in  cases  arising  under  the  l^f  g!""*^^"^  ^ 
ordinary  jurisdiction  in  the  sheriff  or  justices :  Provided  always,  that  nothing  herein  default  of 
contained  shall  be  taken  or  construed  to  repeal  or  affect  an  Act  of  the  fifth  and  sixth  payment. 
years  of  William  the  Fourth,  intituled  An  Act  for  abolishing,  in  Scotland,  Imprisonment  6  &  6  W.  4,  c.  70 
Tot  CiTil  Debts  of  small  Amount. 

539.  In  all  summary  complaints  and  proceedings  for  recovery  of  any  penalty  or  sum  Sentence  and 
of  money  in  Scotland,  if  a  defender  who  has  been  duly  cited  shall  not  appear  at  the  time  ?^f  *\^}^yj^  f  „. 
and  place  required  by  the  citation,  he  shall  be  held  as  confessed,  and  sentence  or  decree  der^appeannce. 
ahall  be  pronounced  against  him  in  terms  of  the  complaint,  with  such  costs  and  expenses 

as  to  the  court  shall  seem  fit :  Provided  always  that  he  shall  be  entitled  to  obtain  himself 
reponed  against  any  such  decree  at  any  time  before  the  same  be  fully  implemented,  by 
lodging  with  the  clerk  of  court  a  reponing  note,  and  consigning  in  his  hands  the  sum  ' 
<lecemed  for,  and  the  costs  which  had  been  awarded  by  the  Court,  and  on  the  same  day 
delivering  or  transmitting  through  the  post  to  the  pursuer  or  his  agent  a  copy  of  such 
reponing  note ;  and  a  certificate  by  the  derk  of  court  of  such  note  having  been  lodged 
shall  operate  aa  a  sist  of  diligence  till  the  cause  shall  have  been  reheard  and  finally 
disposed  of,  which  shall  be  on  the  next  sitting  of  the  court,  or  on  any  day  to  which  the 
court  shall  then  adjourn  it 

540.  In  all  summary  comphunts  or  other  proceedings  not  brought  for  the  recovery  of  Warrentto 
any  penalty  or  sum  of  money  in  Scotland,  if  a  defender  being  duly  cited,  shall  fail  to  ^eSmu^o/  ^° 
appear,  the  sheriff  or  justices  may  grant  warrant  to  apprehend  and  bring  him  before  the  appeannce. 
court. 

541.  In  all  cases  where  sentences  or  decrees  of  the  sheriff  or  justices  require  to  be  Backing  sen- 
enforced  within  Scotland,  but  beyond  the  jurisdiction  of  the  sheriff  or  justices  by  whom  *®°*^*"  **'  ecrees 
such  sentences  or  decrees  have  been  pronounced,  it  shall  be  competent  to  carry  the  same 

into  execution  upon  the  same  being  indorsed  by  the  sheriff-clerk  or  clerk  of  the  peace  of 
the  county  or  burgh  within  which  such  execution  is  to  take  place. 

542.  No  order,  decree,  or  sentence,  pronounced  by  any  sheriff  or  justice  of  the  ye&ce  in  ^'^®/"PJ'  to  be 
Scotland  under  the  authority  of  this  Act  shall  be  quashed  or  vacated  for  any  misnomer,  ^f  ^^ m .  ^cUo° 
informality,  or  defect  of  form ;  and  all  orders,  decrees,  and  sentences  so  pronounced  shall  be  final.' 

be  final  and  conclusive,  and  not  subject  to  suspension,  advocation,  reduction,  or  to  • 
any  form  of  review  or  stay  of  execution,  except  on  the  ground  of  corruption  or  malice  on 
the  part  of  the  sheriff  or  justices,  in  which  case  the  suspension,  advocation,  or  reduction 
must  be  brougkit  within  fourteen  days  of  the  date  of  the  order,  decree,  or  sentence 
complained  of :  provided  always,  that  no  stay  of  execution  shall  be  competent  to  the 
effect  of  preventing  immediate  execution  of  such  order,  decree,  or  sentence. 

543.  Such  of  the  general  provisions  with  respect   to  jurisdiction,  procedure,  and  G«n*»^  "ir"bfe 
penalties  contained  in  this  Act  as  are  not  inconsistent  with  the  special  rules  herein-before  to'extend  to 
laid  down  for  the  conduct  of  legal  proceedings  and  the  recovery  of  penalties  in  Scotland,  peua  Uvit  and 
shall,  so  fiir  as  the  same  are  applicable,  extend  to  such  last-mentioned  proceedings  and  g^U^d"^  *° 
penalties  :  provided  always  that  nothing  in  this  Act  contained  shall  be  held  in  any  way 

to  annul  or  restrict  the  common  law  of  Scotland  with  regard  to  the  prosecution  or 
punishment  of  offences  at  the  instance  or  by  the  direction  of  the  Lord  Advocate,  or  the 
rights  of  owners  or  creditors  in  regard  to  enforcing  a  judicial  sale  of  any  ship  and  tackle, 
or  to  give  to  the  High  Court  of  Admiralty  of  England  any  jurisdiction  in  respect  of 
■alvage  in  Scotland  which  it  has  not  heretofore  had  or  exercised. 


PART  XL 

MISCELLANEOITS. 

544.  tt  shall  be  lawful  for  any  master  or  owner  of  a  ship,  or  his  agent,  to  enter  Contracts  may 
into  contracts  with  Lascars  or  natives  of  the.  territories  of  the  East  India  Company,  SiHTwTin  India, 
binding  them  to  proceed   to  any  port  or  ports  in  the  Australian  colonies  either  as  under  certain 
seamen  or  as  passengers,  and  there  to   engage  themselves  as  seamen  in  any  ship  fn"^tJJi^^**'°?" 
which  may  happen   to  be  there  and  to  be  bound  to  the  United  Kingdom  or  to  any  AMtraha,  J!d 
other  part  of  Her  Mi^jesty's  dominions ;  provided   that  every  such  contract  shall  be  thence  to  lenre 
in  such  form,  and  shall  contain  such  provJBions,  and  shall  be  executed  in  such  manner,  ^  ^^^^  "^'^  ^° 
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1 7  &  18  YioT.  and  under  such  conditions  for  secoring  the  return  of  such  Lsscars  or  natiTes  to  tbdr 
c.  104.        own  country,  and  for  other  purposes,  as  the  Governor-General  of  India  in  Comci!, 

or  the  governors  of  the  respective   Presidencies  in  which  the  contract  is  made^  is 

K?nydom^  council,  may  direct ;  and   if  any  Lascar  or  other  person  who  has  bound  himself  tr 

any  such  contract  is,  on  arriving  in  any  of  the  said  colonies,  required  to  enter  into  a 

agreement  to  serve  as  a  seaman  in  any  ship  bound  for  the  United  Kingdom  or  to  s^ 

other  part  of  Her  Migesty's  dominions,  and  if  it  is  certified  by  some  officer  i^pointedfir 

that  purpose  by  the  governor  of  the  said  colony  that  such  agreement  is  a  proper  agreanat 

in  all  respects  for  such  Lascar  or  other  person  to  enter  into,  and  is  in  accordance  vitk  tk 

original  contract,  and  that  the  ship  to  which  such  agreement  relates  is  a  proper  sh^  fm 

such  Lascar  or  other  person  to  serve  in,  and  is  properly  supplied  with  provisons,  ui 

that  there  is  not  in  the  opinion  of  such  officer  any  objection  to  the  full  performaaee  ef 

the  said  contract,  such  Lascar  or  other  person  shall  be  bound  to  enter  into  the  sui 

agreement,  and  to  serve  as  a  seaman  in  the  ship  to  which  it  relates,  and  shall  therenpfli 

be  deemed  to  be  for  all  purposes  one  of  the  crew  of  the  ship ;  and  if  he  refuses  to 

into  such  agreement,  he  shall,  notwithstanding  such  refusal,  be  liable  to  the  same 

qnences,  and  be  dealt  with  in  all  respects  in  the  same  manner,  as  if  he  had  voluntsiilf 

entered  into  the  same  ;  and  for  every  Lascar  or  other  person  in  respect  of  whom  saA. 

certificate  is  applied  for  the  person  applying  for  the  same  shall  pay  to  such  officer  ai 

.  aforesaid  such  fee  as  the  governor  of  the  colony  may  appoint. 

PttJeif  *r  A**^*^'       ^^^*  N^^'^^^i^  ^^is  Act  contained  shall  be  taken  to  repeal  or  alter  any  of  the  pn- 

I6&i6vier.c.44.  visions  of  the  "Passengers  Act,  1852/'  or  of  the  Act  of  the  seventeenth  year  of  Her  |«^ 

18&17  victcisi!  sent  Migeftty,  Chapter  84. 

Corporations,  4c.      646.  The  municipal  corporation  of  any  borough,  being  a  seaport  in  the  United  King- 
forLiiora' homes.  ^^™' '^"^  ^^y  ^^^y  corporate,  association,  or  trustees  in  any  such  seaport^  existing  or 
*  constituted  for  any  public  purposes  relating  to  the  government  or  benefit  of  penooi 
engaged  in  the  British  merchant  service,  or  to  the  management  of  docks  and  haiboai^ 
or  for  any  other  public  purposes  connected  with  shipping  or  navigation,  may,  with  tit 
consent  of  Her  Majesty's  Secretary  of  State  for  the  Home  Department^  appropriate  any 
lands  vested  in  them  or  in  trustees  for  them  as  a  site  or  sites  for  a  sailors'  homeorss3<ns' 
homes,  and  may  for  that  purpose  either  retain  and  apply  the  same  accordingly,  or  convey 
the  same  to  trustees,  with  such  powers  for  appointing  new  trustees  and  continuing  Utt 
trust  as  they  think  fit 
Sriifut^ifiS^ to^**     647.  The  legislative  authority  of  any  British  possession  shall  have  power,  by  any  Act 
alter  provieions    ^^  Ordinance,  confirmed  by  Her  Migesty  in  Council,  to  repeal,  wholly  or  in  part,  say 
of  Act.  provisions  of  this  Act  relating  to  ships  registered  in  such  possession ;  but  no  such  Act  or 

Ordinance  shall  take  efifect  until  such  approval  has  been  proclaimed  in  sqph  posseesion,  or 
until  such  time  thereafter  as  may  be  fixed  by  such  Act  or  Ordinance  for  the  porpoee. 
incurredby  ^^^'  -^^^  expenses  incurred  by  the  Commissioners  of  Customs  in  the  conduct  of  raid 

oommUsionerB  of  Or  prosecutions,  or  otherwise  in  carrying  into  efifect  the  provisions  of  this  Act,  shall  be 
Dftid  r't  ^  ^  considered  as  expenses  having  reference  to  the  revenue  of  customs,  and  shall  be  paid  oat 
oonsoiidated*^  ^^  ^^^  consolidated  customs;  bat  the  Board  of  Trade  may,  with  the  consent  of  the 
eu^tnms.  Treasury,  repay  out  of  the  Mercantile  Marine  Fund  all  or  any  part  of  such  of  the 

expenses  so  paid  as  are  by  the  provisions  of  this  Act  chargeable  on  the  said  fand. 
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SCHEDULE  to  which  this  Act  refers. 


FORM  A.— (See  Section  36.) 

Cebtifioats  of  Subyitob. 


Name  of  Ship. 


British  or  Foreign 

Built. 


Port  of  Registry. 


How  Flropelled. 


Number  of  Decks 
Namber  ofMastB 
Rigging . 


By  SCeam  or  SailSy 

and  if  by  Steamy  whether  hy 

Paddles  or  /Screw, 


Stem 


Xature  of,  and  whether 
staridinff  or  rwrning 
Bowsprit, 

Boundf  tqtMre,  or  other  de- 
tcription. 


Build     . 
Gfallery 
Head     . 
Framework 


I 


Carvel  or  Clincher. 
Deecription  of. 
Kind  of. 

Wood  or  other  Ma- 
ferial. 


Measureinents. 

Lengih  from  the  Forepart  of  Stem  under  the  Bowsprit  to  the  Aftidde  of 

the  Head  of  the  Stempoet 

Main  breadth  to  Oataide  of  Plank 

I>epth  in  Hold  from  Tonnage-deck  to  Ceiling  at  Midships 


Feet. 


Tenths. 


Tonnage, 

Tonnage  under  Tonnage-deok       .... 

Cloeed-in  Spaces  above  the  Tonnage-deck,  if  any ;  viz., 
Space  or  Spaces  between  Decks  .... 

Poop 

Roundhouse     

Other  inclosed  Spaces,  if  any,  naming  them 


No.  of  Tons. 


Total 


1  - 


Additional  Particulart  for  Steamen. 

Deduction  for  Space  required  for  Propelling  Power  (say  whether  you^^'' 
or  -^ths,  or  as  measured) 


Lengtii  of  Engine  room  (if  measured) 
Engines      •..••. 
Oombined  Power  (estimated  Horse-power) 


• 

Tons. 

Feel          Tenths. 

No.  of  Engines. 

No.  of  Hones-power. 


Register  Tonnage  (fiiteir  making  Deduction  for  Space  ) 
for  Propelling  Power  in  Steamers)        .        •     •  ) 


If  the  undersigned  A.B,  of 

certify  that  the  aboTO  Particulars  are  true. 
Dated  at 

the  day  of  18    . 


y  having  surveyed  the  above-named  Ship,  hereby 
(Signed) 


Note.— Most  of  the  Forms  appended  to  the  Act  have  been  saperseded  by  New  Forms,  iasned  by  the  Com- 
missioneri  of  Customs.  We  give  the  New  Forms  of  Bill  of  Bale  and  Mortgage  immediately  after  the  respective 
Form  for  each  issned  with  the  Statute. 
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I>ECLA]li.TIOV  or  OWMBBSHIP  BT  IhBITIBUAL  OwHXR. 


Name  of  Ship. 


British  or  Foreign 
Built 


Port  of  Begiatay. 


How  Ftopelled. 


By  Steam  or  SoUm, 

and  if  by  Steam,  tehetker  % 

Paddlee  or  Screw. 


Number  of  Decks 
Number  of  MmIb 
Bigging    . 


Stem 


Natwre  of,  amd  v^ietker 
etanding  or  rwnning 
JBoveprit. 

Itownd,  d^uarey  or  other  de- 
teription. 


Build     . 
Gallery 
Head     . 
Framevork 


Carvel  or  Clincher. 
Deeer^Oonof 
Kind  of. 

Wood  or  other  Ma- 
terial. 


Meaevremente. 

Length  Mm  the  Forepart  of  Stem  under  the  Bowsprit  to  the  Aflside  of 

the  Head  of  the  Stempoit 

Main  Breadth  to  Outside  of  Flank 

Depth  in  Hold  from  Tonnage-deck  to  Ceiling  at  Midships 


Feet. 


Tcothiw 


Tonnage, 

Tonnage  under  Tonnage-deck 

Closed-in  Spaces  aboTe  the  Tonnige-deck,  if  any  ;  viz., 
Space  or  Spaces  between  Decks 

Poop 

Boundhoose 

Other  inclosed  Spaces,  if  any,  naming  them 


No.  of  Tons. 


Total 


Additional  Partieulart  for  Steamers, 

Deduction  for  Space  reqmred  for  Propelling  Power  (say  whether  &ths 
or  fJs^Bf  or  as  measured) 


Length  of  Bngine-room  (if  measured)  . 
Bngines       «....« 
Combined  Power  (estimated  Horse-power) 


Begister  Tonnage  (after  making  Deduction  for  Space ) 
for  Propelling  Power  in  Steamers)        .        •     • ) 


Tona. 


Feet 


TenUia. 


Na  of  Engiiiee. 


Na  of  HoxBes-power. 


I,  the  undersigned  ^.^.  of  in  the  County  of  ,  declare  as  follows : 

(1.)  I  am  a  natural-bom  British  Subject^  bom  at  [naming  JBirth-plaee'], 

C  and  haye  since  I  took  the  Oath  of  Allegiance  to  a  Foragn 
State  [namvng  Btale\  and  on  the  day  of  , 

taken  the  Oath  of  Allegiance  to  Her  Migesty,  and  am  resi- 
dent* at  {naming  Place],  being  a  Place  within  Her  Mi- 
^  jesty's  Dominions. 


and  haTO  neyer  taken  the  Oath  1 
of  allegiance  to  any  Foreign  >  or 
State.  J 


or 


*  If  the  Declanmt  is  a  natural-bom  Subject  who  has  taken  tho  Oath  of  AUegianoe  to  a  Foreign  State,  or  a 
Denisen  or  naturalised  Subject,  and  is  resident  in  a  Country  not  within  Her  Majesty's  Dominions,  he  must 
declare,  in  addition,  that  *' he  is  a  Member  of  some  British  Factory,  or  Partner  in  some  House  actually 
canylnff  on  Business  in  the  United  Kingdom,  or  in  some  British  Possession  [naming  the  Bouse  and  aieo  Uu 
Place  wurt  it  tarria  on  He  Sutineet.] 
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I  am 


a   0emsen    by    Letters  of 
BenizatioiL,  dated  the 
day  of 


or 


BatanJieed  by  Act  of  Par-^         f  SfiS^^JJlrCuS^^^ 
lUment  of  the  United  King-  °J  **^!  ^"^^  legialatiTe  An- 

paued     UM    Chapter   and  n«»«  w«pa«ed.  trt  CAap. 

^^"*-J  j         Iter  cmd  TUle.] 

and  am  reaident  at  [naming  Place\  bemg  a  Place  within  Her  Mi^'esty's  DominionB. 

And  I  have 
unoe  I  10  became  a  Denizen,  r  <>**  |  <unce  the  passing  of  the  said  Act  or  Ordinance 
and  on  the  day  of  taken  the  Oath  of  Allegiance  to  Her  Majesty. 

(2.)  The  Ship,  the  Description  of  which  is  prefixed  to  this  my  Declaration, 
was  bnilt  at 

i'tace]  on  the  day  _.  .      *^v   m?        u  /was  condemned  by  tMOonrt 

Name  IS  UhtsewordzS         !  u-i/     j  u     n     •        w«»  r  wr  s  day  of  , 

iobeaddediftheShipis  bnilt,  and  her  Foreign  name  i^ 

Foreign,]  J         Lis  J 

(8.)  (7.2>«  of  is  the  Master  of  the  said  Ship. 

(4.)  I  am  entitled  to  be  registered  as  *Owner  of  Shares  in  the  said  Ship. 

(5.)  To  the  best  of  my  Knowledge  and  Belief,  no  Person  or  Body  of  Persons,  other  than  snoh 
Persons  or  Bodies  of  Persons  as  are  by  the  Merchant  Shipping  Act,  1854,  qualified  to  be  Ownem  of 
British  Ships,  is  entitled  as  Owner  to  any  Interest  whateyer,  either  legal  or  beneficial,  in  the  said 
Ship. 

And  I  make  this  solemn  Declaration  conscientiously  believing  the  same  to  be  true. 
Dated  at  (Signed) 

the  day  of  ,  18    • 

Hade  and  subscribed  by  the  aboTe-named  AJB, 
in  the  Presence  of  me 

(Signed)  [Name  of  Regiitrar  or  Juttiee  of  the  Peace 

acting  in  and  for  .] 


FORM  C— (See  Section  39.) 

DlOLABATIOir  or  OwirXBSHIP  OR  BIHALF  OV  ▲  BODT  COBPOSATl  AS  OWHIA. 


Name  of  Rhip. 

BritiBh  or  Foreign 
BaUt 

Port  of  Registry. 

How  Pxvpelled. 

• 

By  Steam  or  SaiU, 
and  if  by  Steam,  whether  by 
Paddle  or  Screw, 

Number  of  Decks   • 
Number  of  Masts   . 
Sigging             .     . 

Eneni    ... 

Naiure   of,    and  whether 
itanding    or    running 
Boweprit. 

Powndy  eqwxre,  or  other  de- 
scription. 

Build    . 

GNJleiy     .        .    . 
Head    . 
Framework 

Carvel  or  Clinker. 
Description  of. 
Kind  of 

Wood  or  other  Ma- 
terial, 

Measurements. 

Length  from  the  Forepart  of  Stem  under  the  Bowsprit  to  the  Aftside  of 

the  Head  of  the  Stempost 

Main  Breadth  to  Outside  of  Plank 

Depth  in  Hold  from  Tonnage*deck  to  Ceiling  at  Midships 


Tenths. 


*  If  the  DeolaniUon  is  made  by  a  Joint  Owner  add  the  word  "Joint "  before  Own«r. 
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Tonnage. 

Tonnage  under  Tonnage-deck 

CloMd-in  Spaces  abore  the  Tonnage-deck,  if  any ;  riz., 
Space  or  Spaoei  between  Decke 

Poop 

Roondhonae  ••••... 
Other  inclosed  spaces,  if  any,  naming  them  . 


Total 


No.  ofTbOB. 


Additional  PaHiculanfor  Steamers. 
Bednction  for  Space  required  for  Propelling  Power  (say  whether  ^ths 
or  A^^  ^  ^  meaaared) 


Length  of  Bngine-room  (if  measured)    . 

Bng^ea 

Combined  Power  (estimated  Horse-power) 


Ko.  of  Tana. 


Feet 


No.  of  Rnginfla. 


Na  of  Hoi'iwM  power. 


Tonnage  (after  making  Deduction  for  Space  ) 
for  Propelling  Power  in  Steamers)        .        •     •  ) 


I,  the  undersigned  ^.^.  of  in  the  County  of  ,  [Seeretaryi  or  [duly  appointed 

puhlic  Oficer],  of  the  Company,  declare  as  follows  : 

(1.)  The  said  Company  was  incorporated  by  or  by  virtue  of 


an  Act  of  Parlia-^ 
ment  of  the  United 
Kingdom  [eke  the 
Year  of  the  Reign 
in  fohich  the  Act 
was  passed^  its 
Chapter  and  Title] 


a  Charter  granted 
by    Her    iLj 
and  dated  the 
day  of 


rihe  Act  7  Ic  8 
YictcllOyiitim 
the  day 

of  ybebg 

the  Date  of  the 
Certifioateofcoffl- 

^  plete  B^istiatiai 


an  Aot  or  Ordinance^ 
of  the  Legislature 

or  -I  )!L,  fl^  ^*^'  U  -I  rear  «.«««*  the\  >.  i 

\  Act  or  Ordinance 
j  vxu  passedf  its 
lChapterandTiUe.1) 

(2.)  The  said  Company  is  subject  to  the  Laws 

of  the  United  Kingdom,  v  or  •<  of  the  British  Possession  of 

and  has  its  principal  Place  of  Busiuess  at 

(3.)  The  Ship,  the  Description  of  which  is  prefixed  to  this  my  Declaration, 
was  built  at 

[naming  the  Country  and 
JPlace]  on  the  day 

of  ,  and  her  Foreign 

Name  is  [these  loords 

to  be  added  if  the  Ship  is 
Foreign,] 

(4).  C.J),  of  ,  is  the  Master  of  the  said  Ship. 

(5).  The  said  Company  is  entitled  to  be  registered  as  Owner  of  Shares  in  the  said  Ship. 

(6).  To  the  best  of  my  Knowledge  and  Belief  no  Person  or  Body  of  Petsons  other  than  sodi 
Persons  or  Bodies  of  Persons  as  are  by  the  Merchant  Shipping  Act^  1854,  qualified  to  be  Ownenof 
British  Ships,  is  entitled  as  Owner  to  any  Interest  whatever,  either  legal  or  beneficial^  in  the  saiil 
Ship. 

And  I  make  this  solemn  Declaration,  conscientiously  beliering  the  same  to  be  true. 

(Signed) 
Dated  at 

the  day  of  ,  18    . 

Made  and  subscribed  by  the  above-named  A.B. 
in  the  Presence  of  me 


'is  Foreign-built,  and  I  do"! 

not  know  the  Time  when  or  i  n    -*   r  r  •»„  -.t 

i-  or  ^  the  Place  where    she  was  j-  or -{  ^^^  ^^  [««~^  ^^^^  " 


built)  and  her  Foreign  name 


^was    condemned    by    the 
day  of 


at 


(Signed) 


[N^ame  of  Registrar.]  i 
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FORM  D.— (S3e  Section  44.) 

OiRTiriOATB  Of  Bbgistrt. 


No. 


Date  of  Registry 


Name  of  Ship. 


BxitiBh  or  Foreigu 
BoUt. 


Port  of  RogUtry. 


How  Propelled. 


By  Steam  or  Sails, 

and  if  by  Steam,  fehether  by 

Paddle  or  Screw, 


Number  of  Decks 
Number  of  Masts 
Bigging     . 


Stem 


Naiure  of,  and  whether 
standing  or  running 
JBotoepriL 

Bound,  square,  or  other  de- 
seription. 


Build    . 
Qallery     . 
Head     . 
Framework 


•         • 


Carvel  or  Clincher. 
Description  of. 
Kind  of. 

Wood  or  other  Ma- 
teriaL 


Measurements. 

Length  from  the  Forepart  of  Stem  under  the  Bowsprit  to  the  Aftside  of 

1^  Head  of  the  Stempost 
Main  Breadth  to  Outside  of  Plank  .        . 
Depth  in  Hold  from  Tonnage-deck  to  Ceiling  at  ICidahips 


Tonnage. 

Tonnage  under  Tonnage-deck 

dosed-in  Spaces  aboTO  the  Tonnage-deck,  if  any ;  yiz., 
Spaoe  or  Spaces  between  Decks 

Poop 

Booodhouse ....... 

Other  inclosed  Spaces,  if  any,  naming  them 


Total 


No.  of  Tons. 


AdditioncU  PartieuU»rs  for  Steamers. 

Deduction  for  Spaoe  required  for  Propelling  Power  (say  whether  jgjths 
or  ^ths,  or  as  measured)  


LengthofBugine-room  (if  measured)    . 

Engines 

Combined  Power  (estimated  Horse-powei*) 

Begister  Tonnage  (after  making  Deduction  for  Space  ) 
for  Propelling  rower  in  Steamers)         .        .     .  { 


Touf. 


Feet. 


Tenths. 


No.  of  Engines. 


No.  of  Honei-powar. 


I,  the  undersigned  A.B.,  Registrar  of  the  Port  of  ,  hereby  certify,  that, 

(L)  The  Ship,  the  Description  of  which  is  prefixed  to  this  my  Certificate,  has  been  duly  sur- 
Toyed,  and  that  the  aboTO  description  is  true. 

(2. )  0.  D.  of  ,  is  the  Master  of  the  said  Ship. 

(3.)  The  said  Ship 
was  built  at 


i naming  the  Country  and 
^lace]  on  the  day 

of  ,  and  her  Foreign 

name  is  [ihae 

words  to  be  added  if  the 
8h^  is  Foreign.] 


'is  Foreign-built,    and    the' 
Time  when  and  the  Place 
-  or  •'  whore  she  was  built  is  not  Y  or 
known,    and   her    Foreign 

^muneis 


was  oondemned  by  the 
Court  of  [fuuntfi^  Court] 
on  the  day  of 

at 


n 


T18 
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(4.)  Tha  MTenl  Penong  aad  Bodies  Corponto  whoM  luunei  are  bereiinder  wrifctaa  {or  wdor9ei\ 
are  owners  of  the  abore  Ship,  in  the  PMportionB  set  opposite  their  respeetiTe  Names. 

(Signed) 


Names  of  the  eereral  Ownon  ebora  [or  within] 
mantioiiad. 


Number  of  Sixty-fourth  Shares  held  by  eaeh  Owaer. 


[Name,] 


ThMif-iwo, 


Eiffkt. 
Eight. 


(Signed) 


Segistrsr. 


Dated  at 
the 


day  of 


,  18    . 


i^To^ioe.— >A  Oertiftcats  of  Registry  granted  nnder  the  Merehant  Shipping  Aot,  1854,  is  not  a 
Doonment  of  Title.  It  does  not  neoessarily  oontain  Notioe  of  aU  Changes  of  Ownership,  and  in  so 
case  does  it  oontain  an  Official  Record  of  any  Mortgages  affecting  tlie  Ship. 


FORM  E.— (See  Section  55.) 

Bill  of  Sali. 


No. 


DfUe  of  Rtgiglr$, 


Name  of  Ship. 

British  or  Foreign 
Built 

Port  of  Registry. 

How  FropeDed. 

By  Sleam  or  Sails, 
andifhy8Uam,fdketkerh§ 
Paddle  or  Screw. 

Number  of  Decks    . 
Number  of  Masts   . 
Rigging     .        .     . 

Stem    •        • 

Natwre   of    and   vikether 
gtanding    or    runnijig 
Bowsprit, 

Rounds  square^  or  other  de- 
scription. 

Bnild    . 

Gallery     .        .     . 
Head    . 
Framework 

Cared  or  CUntker. 
Description  of. 
Kind  of 

Wood  or  other  Ma- 
terial. 

• 

MetuwrtmenU. 

Length  from  the  Forepart  of  Stem  nnder  the  Bowsprit  to  the  Aftside  of 

theHeadoftbeStempost                

Main  Breadth  to  Ontside  of  Plank 

Depth  in  Hold  from  Tonnage-deck  to  Ceiling  at  Middiips 

Feet 

Te&ttM. 

Tonnage. 

Tonnage  nnder  Tonnage-deck 

Ciosed-in  Spaces  aboTC  the  Tonnage>deok,  if  any ;  yia., 
Space  or  Spaces  between  Decks 
Poop        ........ 

Ronndhonae  

Other  inclosed  Spaces,  if  any,  naming  them 


No.  of  Tods. 


Total 
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Additional  Partieidara  for  Steamers. 

I>edaoti<m  for  Space  reqnired  for  Propelling  Power  (say  whether  /Jjths 
or  Athi,  or  as  meaenred) 

Iiength  of  Eogine-room  (if  measured) 

Knginw 

Combined  Power  (eatimated  Horse-power) 


No.  of  Tons. 


Feet. 


Tenths. 


No.  of  Bnginee. 


Na  of  Hones-power. 


Begister  Tonnage  (after  making  Deduotion  for  Space  ) 
for  Propelling  Power  in  Steamers)         .        •     •  ) 


I  ^.^.  of  ,  in  the  Conoty  of  ,  being  Owner*  of  Shares  in  the  Ship 

above  partionlarlj  described,  in  consideration  of  £  paid  to  me  by  CD,  of  ,  in  the 

County  of  ,  hereby  transfer  to  the  said  C.  D.  the  said  Shares. 

Further  I,  A.B.,  for  myself  and  my  Heirs,  covenant  with  the  said  CD,  and  his  Assigns  that 
I  have  power  to  transfer  in  manner  aforesaid  the  said  Shares,  and  that  the  same  are  free  from 
Incnmbrancest  save  at  appears  by  the  Begistry  of  the  eaid  Ship, 

In  witness  whereof  I  have  hereunto  sabscribed  my  Name  and  affixed  my  Seal,  this 
day  of  ,  18    . 

(l.8.)  (Signed) 

Szeeated  by  the  above-named 
in  the  Pteeenoe  of 

[insert  Description  and  Place  of  Sesidenee,] 


FORM  E.  2,  being  the  New  Form  issued  by  the  Commissionera  of  Customs. 

Bill  of  Sali. 


Qgieial  Number  of  Ship 


Name  of  Ship 


Port         ) 
Number  ) 


Port  of     ) 
Registry  J 


British  or 

Foreign 

Built 


'} 


How  Pro-} 
pelled    .  / 


Where  > 
Built.  / 


When    ) 
Built.  ; 


Nnmber  of  Declcs 
Number  of  Masts 
Bigged 
Stem     ■        . 


Bdld    . 
Gfalleries  . 
Head    . 
Framework 


S 

a 

3 


'  Length  from  the  forepart  of  the  Stem  under 
the  Bowsprit  to  the  aftside  of  the  head 
of  the  stempost  Feet         Tenths. 

Main  breadth  to  outside  of  plank 
Feet  Tenths. 

Depth  in  hold  from  Tonnage-deck  to  Ceil- 
ing at  Midships         Feet  Tenths. 


Tonnage, 

Tonnage  under  Deck 

dosed-in  Spaces  above  the  Ton 
nage-deck,  if  any  ;  vis.,  Space 
or  Spaces  between  decks  . 

Poop       .... 

Bound-house        • 

Other  enclosed  Spaces  (if  any), 
naming  them 

Deduct  Allowance  for  pro 
peUing  Power  • 

Register  Tonnage     . 


No.  of  Tons. 


Additional  particulars  for 
Steamers, 


Deduction  for  Space  required  for 
propelling  Power 

Length  of  Bn^e-room  (if  mea- 
sured) Feet        Tenths. 

Number  of  Engines  . 

Combined-    Power     (estimated 
Horse-power .  .     . 


Tons. 


*  Alter,  as  necessary,  if  there  be  mors  thsn.One  Owner, 
t  Omiti  if  no  Incumbranoes,  the  words  In  Italics. 
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•  "I*or  "we.' 
t"M«"«r"u«.' 


t  "I"  or  "we." 
I  "MvBalf   and 

my.  "or  '^'ourselTea 

and  our." 

B  "  HIa."  "htr," 
or  "  their." 

5  "I "or  "we." 

>*  If  there  be  any 
■abaiating  Mort- 
ngt,  or  outatand- 
Ing  Oertiflcatto  of 
Mortgagey  add,— 
"ittTe  ai  of  the 
aaidBhip." 


in  ooniideration  of  the  Sam  of  paid  to  f  Ly 

tbe  Receipt  vhereof  is  hereby  acknowledged,  traoBfer  Sharee  is  the 

Ship  aboTO  particularly  deecribcd,  and  in  her  boats,  gnna,  ammunition,  small  anB% 
and  appurtenances  to  the  said 

Further  t  the  said  for  §  Hdn  coTCDsat 

with  the  sud  and  ||  assigns,  that  ^  have 

I>ower  to  transfer  in  manuer  aforesaid  the  premises  herein-before  expressed  to  he 
transferred,  and  that  the  same  are  free  firom  incumbrances  ** 

In  witness  whereof  ha        hereunto  subscribed  name       and 

affixed  seal  this  day  of  One  thousand  eight  hundred 

and  • 

Executed  by  the  above-named 
in  the  presence  of 


FORM  F.— (See  Section  56.) 

DlOLAaATlOV  Of  OWHEBSHIF  BT  IVDIYIDUAL  T&ASSVKBn. 


No. 


Date  of  RegiUry 


Name  of  Ship. 


British  or  Foreiga 
BuUt 


Port  of  Regiatry. 


How  Propelled. 


,         By  Steam  or  Sailtt 
and  if  by  Steam,  lokelher  hy 
Paddle  or  Screw, 


Number  of  Decks 
Number  of  Kasts 
Rigging     . 


Stem    . 


Nature  of  and  fohetKer 
ttanding  or  rwming 
Boweprit. 

Round,  iquare,  or  other  de- 
seriptton. 


Build    . 
Gallery 
Head     . 
Framework 


Carvel  or  Clinker. 
Description  of. 
Kind  of 

Wood  or  other  Ma- 
terial, 


MeaewremtnU, 

Length  from  the  Forepart  of  Stem  under  the  Bowsprit  to  the  Aftdde  of 

the  Head  of  the  Stempost 

Main  Breadth  to  Outside  of  Plank 

Depth  in  Hold  from  Tonnage-deok  to  Ceiling  at  Midships 

Tonnage, 

Tonnage  under  Tonnage-deck 

Closed-in  Spaces  aboTe  the  Tonnage-deck,  if  any  ;  viz., 

Space  or  Spaces  Wween  Decks 

Poop 

Roimdhouse 

Other  inclosed  Spaces,  if  any,  naming  them 


Feet 


TenGia. 


No  of  Tons. 


Total 
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AddUumal  Partieviart  for  Steamers. 

Dednotion  for  Spaoe  required  for  Propelling  Power  (say  whether  %ths 
or  Aihs,  or  a*  meaBured) 

Length  of  BnguM-room  ^meaaiired) 

Bnginea 

Combined  Power  (eetimated  Horae-power) 


Tons 


Feet 


Tenths. 


No.  of  Engines. 


No.  of  Horses-power. 


Bister  Tonnage  (after  making  Dednction  for  Spaoe 
for  Propelling  Power  in  Steamers)  .     . 


If  the  undersigned  A,B,f  of  ,  in  the  County  of  declare  as  follows  : 

XI*)  I  am  a  natnral-bom  Snbjeot  of  Her  Majesty,  born  at  [naming  Place  of  Birth],  ' 

fand  have  since  I  took  the  Oath  of  Allegiance  to  a  Foreign 
mud  hare  neyer  taken  the  Oath  1  State  [naming  State]  and  on  the  day  of  , 

of  Allegiance   to  any  Foreign  >  or  ^  taken  the  Oath  of  Allegianoe  to  Her  Majesty,  and  am  red- 
State.  )  dent*  at  [naming  Place]  being  a  Pl»ce  within  Her 

i^Miyesty's  Dominions. 


or 


I  am 


a    Denisen   by   Letters   of 
Denization^  dated  the 
day  of 


} 


or  - 


'naturalised  by  Act  of  Par-^ 

liament     of    the     United 

Kingdom  [cite  the  year  in 

which  the  Act  was  passed, 

lits  Chapter  and  Title,] 


'  or 


'  naturalised  by  an  Ordinaaoe 
of  the  proper  legislatiTe  Au- 
thority of  [naming 
British  Possession]  [dte  the 
Year  ta  vhieh  &e  Ordi- 
nance vias  passed,  its  Chap" 
ter  and  Title.] 

and  am  mident  at  [naming  Place],  being  a  Place  within  Her  Migesty's  I>om]nions. 
And  I  hare 

ainoe  I  so  beoame  a  Denisen,  (  e^  *{   ^^  the  passing  of  the  said  Act  or  Ordinance, 

and  on  the  day  of  ,  taken  the  Oath  of  Allegiance  to  Her  Migesty. 

(2.)  To  the  best  of  my  Knowledge  and  Belief  no  Person  or  Body  of  Persons,  other  than  such 
Persons  or  Bodies  of  Penona  as  are  by  the  Merchant  Shipping  Act,  1854,  qualified  to  be  Owners  of 
British  Ships,  is  entitled  as  Owner  to  any  Intereet  whatever,  either  legal  or  beneficial,  in  the  said 
Ship. 

And  I  make  this  solenm  Declaration,  conscientiously  believing  the  same  to  be  true. 

(Signed) 
Dated  at 
the  day  of  ,  18    . 

Made  and  sobscribed  by  the  abore-named  A.B^ 
in  the  Presence  of  me 

r  Name  of  Registrar  or  Justice  of  the  Peace 
\     acting  in  and  for 


(Signed) 


FOEM  G.— (See  Section  66.) 

DrOULKITIOH  OV  OwVSBSHIP  oh  BIHALV  OV  A  BODT  COBPORAn  18  TtULKSWESOM, 


No. 

« 

Date  of  Registry 

Name  of  Ship. 

British  or  Foreign 
BuUL 

Port  of  Registry. 

How  Propelled. 

By  Steam  or  Sails, 

and  if  by  Steam,  wheUier  by 

Pckddles  or  Screw. 

*  ir  the  Declarant  is  a  natnral-bom  Subject,  who  has  taken  the  Oath  of  Allegiance  to  a  Foreign  State,  or 
a  Denisen  or  a  naturalised  Subject,  and  is  resident  in  a  Country  not  within  Hor  Majesty's  Dominions,  he 
must  declare  in  addition,  that  "  he  is  a  Member  of  some  British  Factory,  Partner  in  some  House  actually 
carrying  on  Business  in  the  United  Kingdom  or  in  some  British  Possession  "  [naming  [tht  HouHtOnd  aUo  tkt 
Ftace  iMcrr  it  earritt  en  U$  BHtineu]. 

8  ▲ 
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Number  of  Deekt  . 
Number  of  MatU  . 
Bagging     .        .    . 


Stem 


NaiUTt  ofy  and  Vfhether 
itandmg  or  rufwing 
Sowtpni, 

Round,  agruortf,  or  other  de- 
tcription. 


Boild    . 
Gbllery     . 
Head     . 
FruD6Work 


MeatwrtmenU, 

Length  from  the  Forepart  of  Stem  nnder  the  Boviprit  to  the  Aftside  of 

theHead  oftheStempoet 

Main  Breadth  to  Outside  of  Flank 

Depth  in  Hold  from  Tonnage^eck  to  Ceiling  at  Bfidshipe 


Tonwkgt, 

Tonnage  nnder  Tonnage-deek 

Cloeed-in  Spaces  above  the  Tonnage-deck,  if  any  ;  viz., 
Spaoe  or  Spaoet  between  Decks 

Poop 

Boondhonee 

Other  inclosed  Spaces,  if  any,  naming  them 


Total 


AddUUmal  Pinriicidan  f&r  Bieamen, 

Deduction  for  Space  required  for  PropelHng  Power  (say  whether  j^ths 
or  JBjths,  or  as  measored) 


Length  of  Engine-room  (if  measured)    . 

Engines 

Combined  Power  (estimated  Horse-power) 


Begister  Tonnage  (after  making  Deduction  for  Space  ) 
for  Propelling  rower  in  Steamers)  •     •  ) 


I,  the  undersigned  A.B.,  oi  ,  in  the  County  of 

appointed  public  Officer],  of  the  Company,  dechure  as  follows  : 

(1.)  The  said  Company  wis  incorporated  by  or  by  virtue  of 


C  an  Act  or  Ordinance  "^ 
of  the  legislature  oi 
[cite 


Act  or  Ordinance 

wu     patted,     ilt 

(,Cluipter and  Title,]. 


an  Act  of  Parlia-1 

ment  of  the  United         (  a  charter   granted  \ 
Kingdom  [cite  the     ^  )  by    Her    Majesty,  f        . 
Tear  in  vhich  the^'^lBJid  dated  the  (  ^''  ^ 

Act  wot  pcueed,  its         \  day  of  ) 

Chapter  and  Title.]) 

(2.)  The  said  Company  is  subject  to  the  Laws 
oftheUnit«lKin«don,jor  jji;^^*^ 
and  has  its  principal  Place  of  B  usiness  at 

(3.)  The  said  Company  is  entitled  to  be  registered  as  Transferee  of 
Ship. 


Carvd  or  ClinAa; 
DcKripticm  ^f. 
Kindqf. 

Wood  or  other  Ma- 
terial. 


Feet. 


Te&ffai. 


Na 


Tens. 


feeCk 


TVyn^li*- 


No.  of 


No.  of  HoneftiMwar. 


[Seeretmy],  or[diilf 


the  Aet  7  ft  8  Tiet 
e.  110,  from  the 
day  of 


Tear  in  which  theior-l  being  the   Date  of 


the     Certificate    of 
complete    Begistn- 
^tion. 


Shares  in  the  aid 


And  I  make  this  solemn  Declaration,  conacientioosly  belieying  the  same  to  be  tme. 

(Signed) 
Dated  at 
the  day  of  ,  18 

Made  and  subscribed  by  the  aboTe-named  A,B. 
in  the  Presence  of  me 

(Signed) 


[iVaiiw  of  Regiitrar,] 
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FOEM  H.— (See  Section  58.) 

Dbola&atioit  bt  Owhbb  TAKiira  bt  Thjutsmissiok. 


No. 


DcUfi  of  Regiatry 


Name  of  Ship. 


British  or  Foreign 
Built. 


Port  of  Begifltry. 


How  FMpelled. 


By  Steam  or  SaUif 

and  if  by  Steam,  whethet  by 

Paddle  or  Screw, 


Kunber  of  Decks 
Number  of  Masts 
Bigging     . 


ptem 


Nature  of,  and  whether 
standing  or  running 
Bowtprit. 

Round,  square,  or  other  de- 
aeription. 


Build     . 
Gallery 
Head     . 
Framework 


Carvel  or  Clincher, 
DeteripHon  of. 
Kind  of. 

Wood  or  other  Ma- 
terial. 


Measurements. 

Length  from  the  Forepart  of  Stem  under  the  Bowsprit  to  the  Aftside  of 

tiie  Head  of  the  Stempost 

Main  Breadth  to  Oatside  of  Flank 

Depth  in  Hold  from  Tonnage-deck  to  Ceiling  at  Mid^ips 

TonTiage. 

Tonnage  under  Tonnage-deck 

Clcaed  in  Spaces  above  the  Tonnage-deck,  if  any  ;  viz. , 

Space  or  Spaces  between  Decks 

Poop 

Boundhouse 

Other  inclosed  Spaces,  if  any,  naming  them 

Total 

AdditioncU  PartieuUirs  for  Steamers. 

Deduction  for  Space  required  for  Propelling  Power  (say  whether  i^ths 
or  ^ths,  or  as  measured) 

Length  of  Bngine-room  (if  measured) 

Engines 

Combined  Power  (estimated  Horse-power) 


Feet. 


Tenths. 


No.  of  Tods. 


Tons. 


Feet. 


Tenths. 


No.  of  Engines. 


No.  of  Horses-power. 


B«giBter  Tonnage  (after  making  Deduction  for  Space  { 
for  Propelling  Power  in  Steamers)  •     •  ) 


*  I,*  the  undersigned  .i.^.,  of  ,  in  the  County  of  ,  declare  as  follows  :   ' 

(1.)  I  am  a  natural-bom  Subject  of  Her  Msjesty,  bom  at  [naming  Place  of  Birth], 

f  and  have  since  I  took  the  Oath  of  Allegiance  to  a  Foreign 
and  have  never  taken  the  Oath  )         I  State  [naming  Sta;le]  and  on  the  day  of 

of  Allegianoe    to  any  Foreign  >  or  <  taken  the  Oath  of  Allegiance  to  Her  Mi^esty,  and  am  resi- 
State.  )  dent  t  at  [naming  Place]  being  a  Plswoe  within  Her 

L  Majesty's  Dominions. 

*  Alter  acoordingly  if  more  than  One  Person  mokes  the  Declaration. 

t  If  the  Declarant  is  a  natural-bom  Subject,  who  has  taken  the  Oath  of  Allegianoe  to  a  Foreign  State,  or 
a  Doiieen  or  a  naturalised  Subject,  and  is  resident  in  a  Country  not  within  Her  Jli^eety's  Dominions,  he 
must  declare  in  addition,  that  "he  is  a  Member  of  some  British  Factory,  Partner  in  some  House  actually 
carrying  on  Business  in  the  United  Kingdom  or  in  some  British  Possession  *'  [namifig  tJu  Hmue  and  alte  th* 
Place  whert  it  earriu  en  its  3w«tn«u]. 

8  ▲  2 
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lam 


or 


by    Letten  of 
ditadthe 


} 


'natoialiied  by  Act  of  Par-^ 
liame&t     of    the     United 
Kingdom  [cUe  the  ytar  in 

vHUck  ih»  Act  VMU  fN 


^nataraliaed  bj  an  Or^nnee 

of  the  proper  l^islaittTe  Ai- 

thority  of  [ntamg 

or  <  Kingdom  \eiU  the  ytar  inV  cr  ^^  BritiSk  PoneMuml  [ede  die 

day  of  J  lo&te^  the  Act  wot  juaued,  \  Tear  in  iMek  tJu  (Mi> 

noMcewaepoMtdLtiuCSuf' 
\^terandTUle,'\ 
aad  am  resident  at  [naming  PUkoe\  being  a  PUee  within  Her  Majesty*!  ]DominioDs. 

And  I  have 

K  sinee  the  passing  of  the  said  Aet  or  Ordinanee, 

,  taken  the  Oath  of  AUegianoe  to  Her  Majesty. 


or 


'  or 


sinee  I  so  beoame  a  Deniien,   >> 

and  on  the  day  of 

(2.)  I  declare  that  the 
Person  appearing  by  the 
Register  Book  to  be  the 
Owner  of  Shares  in  the 
Ship  aboTO  deseribed*  [died 
<U  in  the  County 

of  haxingfrH 

dtdy  made  hU  WOl,  dated 
fhii  day  of  , 

whereby  he  appointed  me 
Exeeutor^  €md  I  proved  hit 
eaid  WiUonthe 
day  of  in  the  Court 

of  ^  or  [died  at 

%n  the  Connty 
of  on  the  day 

of  inteetatet  and 

that  Lettere  cf  AdnUnistra- 
turn  of  hie  Eetate  and  ^ffetU 
were  on  the  day 

of  duty  granted  to 

mehythe  Covrt  of  ]^ 

(8.)  To  the  best  of  my  Knowledge  and  Belief^  no  Person  or  Body  of  Persons,  other  than  soek 
Persons  or  Bodies  of  Persons  as  itfe  by  the  Merchant  Shipping  Act,  1854,  qualified  to  be  Ownen 
of  British  Ships,  is  entitled  as  Owner  to  any  interest  whaterer,  either  legal  or  beneficial,  in  ^ 
said  Ship. 

And  I  make  this  solemn  Deelaration,  oonscientionsly  beliering  the  same  to  be  tme. 

(Signed) 
Dated  at 
the  day  of  ,  18    . 

Made  and  subscribed  by  the  abore-named  A,B, 
in  the  Presence  of  me 

{Name  of  Beffietrar  or  Juttice  of  the  Peace' 
acting  in  and  for 


We  declare  that  C?.2>.,  the 
Person  appearing  on  the  Be- 
gister  Book  to  be  the  Owner 
of  Shares  in  the  Ship 

abore  described,  was  on  the 
day  of  *  [dnly 

adjudged  a  Bankmpt]  or 
[declared   Ineohent],    and 
that  we  were  on  the 
day  of  appointed 

assignees  of  the  said  CD., 
and  we  are  by  Law  entitled 
to  be  registered  as  Owners 
of  the  said  Shares  of 

the  said  Ship  in  place  of  the 
Lsaid  CD. 


I  declare  that  on  the 
day  of  I  inter- 

married with  and  am  nor 
the  Husband  of  CD.,  the 
Person  appearing  on  the  Be- 
gister  Book  to  be  the  Ovner 
of  Shares  in  the  said 

or  •{  Ship,  and  I  dedare  that  on 
such  Msniage  the  Interest 
of  the  said  CD.  became  by 
Law  Tested  in  me^  and  that 
I  am  entitled  to  be  Rgza- 
tered  as  Owner  of  the  nid 
Shares  in  place  of  the  mid 
ICD. 


(Signed) 


FORM  I.— (See  Section  66.) 

FOIM  OV  MOKTGAaB. 


No, 


Date  of  Begiatry 


Name  of  Ship. 


Britiah  or  Foreign 
Built 


Port  of  Registry. 


How  Propelled. 


By  Steam  or  Sailt, 

and  if  by  Steamy  whether  (y 

Paddle  or  Screw. 


*  AlUsr  aooording  to  drcumstanoai. 
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Number  of  Deeks 
Number  of  Masts 
Uigging     . 


Stem    . 


N^cUure  of,  and  whether 
etandinq  or  running 
Boufsprit. 

JUmnd,  t^iuaref  or  other  de' 
icriptwn. 


Bmld    . 
Gslleiy     . 
Head     . 
Framework 


•        • 


Carvd  or  Clincher, 
Deeeription  of. 
Kind  of 

Wood  or  other  Ma- 
(eriaL 


Meoiwrementi* 

Lengtli  from  the  Forepart  of  Stem  ander  the  Bowsprit  to  the  Aftside  of 

the  Head  of  the  Stempost 

Ifain  Breadth  to  Outside  of  Plank 

Depth  in  Hold  from  Tonnage-deck  to  Ceiling  at  Middips 


Tonnage. 

Tonnage  imder  Tonnageodeck 

OloBed-in  Spaces  abore  the  Tonnage-deok,  if  any ;  tis., 
Spaoe  or  Spaces  between  Decks 

Poop 

Bonndboase  

Other  inclosed  Spaces^  if  any,  naming  them 


No.  of  Tons. 


Total 


Additional  Partiodaire  for  Steamers, 

Dednotion  for  Space  required  for  Propelling  Power  (say  whether  ^ths 
or  ^ths,  or  as  measored) 


Iiengtk  of  Engine-room  (if  measured)  . 

Engines 

Combined  Power  (estimated  Hone-power) 


Tons. 


Feet 


Tenths. 


No.  of  Engines. 


No.  of  Hones-power. 


B^pster  Tonnage  (after  making  Deduction  for  Space  ) 
for  Propelling  Power  in  Steamers)  •     •  ( 


*  I,  the  undersigned  A,B.  of  in  the  C!ounty  of  ,  in  consideration  of  £  , 

this  dfty  lent  to  me  by  CD.  of  in  the  County  of  ,  do  hereby  fbr  myself  and  my 

Heirs  ooyenant  with  the  said  CD,,  firstly,  that  I,  or  my  Heirs,  Executors,  or  Administntors,  will 
pay  to  the  said  CD,  the  said  Sum  of  £  together  with  Interest  thereon  at  tiie  rate  of  £        by 

the  £100  in  tlie  Tear,  on  the  day  of  next ;  and  secondly,  that  if  the  said  Principal 

Sum  is  not  paid  on  the  said  day,  I,  or  my  Heirs,  Executors,  or  Admbistrators,  will  during  such 
Time  as  the  same  or  any  Part  thereof  remain  unpaid,  pay  to  the  said  CD,  Interest  on  the  whole  or 
such  Part  thereof  as  may  for* the  ^Kme  being  remain  unpaid  at  the  Bate  of  £  by  the  £100 

in  the  Tear,  by  equal  half-yearly  Payments,  on  the  *  da^y  of  and  day  of 

in  erery  Tear ;  and  for  better  securing  to  tiie  said  CD,  the  repayment  in  manner  aforendd  of  the 
said  Principal  Sum  and  Interest  I  hereby  mortgage  to  the  said  CD,  Shares  of  which  I  am 

the  Owner  in  the  Ship  aboTc  particularly  described. 

Lastly,  I,  A,S,f  for  myself  and  my  Heirs,  oorenant  with  the  said  CD,  and  his  Assigni,  that 
I  have  Power  to  mortgage  in  manner  idToresaid  the  abore-mentioned  Shares  and  that  the  same  are 
free  from  Incumbrancesf  eave  at  appeart  &y  the  Regittry  of  the  eaid  Ship, 

In  witness  whereof  I  haye  hereto  subscribed  my  Name  and  ai&xed  my  Seal,  this  day  of 

(l.*8.)  (Signed) 

Bxeeuted  by  the  abore-named  A.S, 
in  the  Presence  of  X  Y. 

*  Alter  Corenant  as  may  be  neoeesary,  ao  ss  to  seeure  a  general  Balsnce  of  Accounts  or  otherwise,  m  t 
Cms  may  reaufae. 

t  Omitk  if  no  locumbrsnocs,  the  words  In  Italics. 
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FORM  I.  2,  being  the  New  Form  issued  by  the  Commissioners  of  Custom. 

HOKTOAOB  (to  0IOTTKB  PbDTOIPAL  SvX  JLXD  IrTIBBT). 


Qficial  Number  of  Ship 

• 

Port         ) 
Numbor   ) 

Port  of 
Bogistiy 

1 

BriUslior) 
.BuUt     .  ) 

Number  of  Decks 

BaUd 

•                   • 

Number  of  Kasts 

Ghaieri< 

»  .     . 

Bigged 

Head 

•          • 

Stem     . 

• 

Framei 

rork   . 

Tannage, 

Toimage  under  Deck 

doeed-in  Spaces  abore  tbe  Ton- 
nage-deck, if  any  ;  viz.,  Space 
or  Spacet  between  Decks  .     . 

Poop 

Boundhonae 

Other  enclosed  Spaces  (if  any), 
naming  tbem 

Deduct  Allowance  for  pro- 
pelling Power .        .     . 

Begiater  Tonnage     . 


Na  of  Tons. 


Name  of  Ship 


3 


'  Length  irom  tbe  forepart  of  the  Stem  under 
tbe  Bowsprit  to  tbe  aftside  of  the  head 
of  the  sterupost  Feet  Tenths. 

Main  breadth  to  outside  of  plank 
Feet  Tenths. 

Depth  in  hold  from  Tonnage-deck  to  OeS- 
ing  at  Midships  Feet  Tenths. 


AddUwnal  particulars  for 
Steamers, 


Deduction  for  Space  required  for 
propeUing  Power         • 

Length  of  Engine-room  (if  mea- 
sured)        Feet        Tenths. 

Number  of  Engines  . 

Combined     Power     (estimated 
Horse-power)  •        .    . 


Tom. 


•  •I"or"w6." 


the  undersigned 


t 


••M6"or*«u«." 


or 


t  "Myielf 
i  ••My*or"our." 


II  "Uin*'or"we 

RTO.** 


^  Insert  the  day 
fixed  for  payment 
of  prindpNil  ss 
above. 

*•  If  any  prior 
iscuznbranoe  add, 
"lave  aa  appears 
by  the  Hegistry  of 
the  said  Ship." 


in  consideration  of 
do  hereby  for  t 
firstly :  That  * 
to  tbe  said 
the  rate  of 


this  day  lent  to  t  by 

and  §  heirs,  coTenant  with  the  said 

or  §  hdrs,  executors,  or  administnton,  will  pay 

the  said  sum  of  together  with  interest  thereon  i^ 

per  cent  per  annum  on  the  day  of  next ; 


and  secondly,  that  if  the  said  principal  sum  is  not  paid  on  the  said  day  * 
or  §  heirs,  execntors,  or  administrators,  will,  during  such  time  as  the 

same  or  any  part  thereof  remain  unpaid,  pay  to  the  said  interest  on  the 

whole  or  such  part  thereof  as  may  for  the  time  being  remain  unpaid,  at  the  rate 
of  per  cent,  per  annum,  by  equal  half-yearly  payments  on  the 

day  of  and  day  of  in  eyery  year  ;  and  for  better  seeur* 

ing  to  the  said  the  repayment  in  manner  aforesaid  of  the  said  prindpsl 

snm  and  interest  *  hereby  mortgage  to  the  said  shares,  of  whidi 

!i  the  Owner        in  the  SLip  aboTe  particularly  described,   and  in  her 

boats,  guns,  ammunition,  small  arm?,  and  appurtenances.      *  declare 

that  this  mortgage  ia  made  on  condition  that  the  power  of  sale  which  by  tbe 
Merchant  Shipping  Act^  1854,  is  Tested  in  the  said  shall  not  be  exeraaed 

until  the  said  ^  day  of  .     Lastly,*  for^ 

and  §  heirs,  covenant  with  the  said  ^d  assigns  that 

*  ha        power  to  mortgage  in  manner  aforesaid  the  above-mentioiied 

shares,  and  that  the  same  are  free  from  incumbrances  ** 


In  witness  whereof* 
affixed  §  seal 

and 


ha        hereto  subscribed  §  name        and 

this  day  of  One  thousand  eight  hundred 


Executed  by  the  abore-named 
in  the  presence  of 
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N.B.— /n  ease  a  mortgage  is  paid  off  the  following  Memorandum  of  its  JHi- 
charge  may  he  used : 
ReoeiTed  the  sum  of  in  discharge  of  the  within-'vrritten  Beenrity.     I>ated 

at  this  day  of  18 

Witness 
of 


FORM  I.  3,  being  the  New  Form  ismed  by  the  Commissioners  of  Customs 

MOBTOAOB  (to  810UB1  AOOOUVT  CUBBIHT,  &c). 


Qficial  Number  of  Ship 


Name  of  Ship 


Port         ) 
Number  ) 


Port  of 


Britikhor 

Foreign 

BuUt 


') 


How  Pro-) 
peUed    .  ) 


Where      \ 
fiuUt     .  f 


When       \ 
Built     .  / 


NVnnber  of  Decks 

Number  of  Masts 

Bigged 

Stem    •        .     . 


Build    . 
Galleries  .     . 
Head    . 
Framework   . 


S 

s 

a 


^ 


Length  from  the  forepart  of  the  Stem  nnder 
the  Bowsprit  to  the  aftside  of  the  head 
of  the  stempost  Feet         Tenths. 

Main  breadth  to  outside  oi  plank 
Feet  Tenths. 

Depth  in  hold  from  Tonnage-deck  to  Ceil- 

.    ing  at  Midships         Feet         Tenths. 


Tonnage, 

Tonnage  under  Deck 

dosed-in  Spaces  aboTe  the  Ton 
nage-deck,  if  any  ;  yii.,  Space 
or  Spaces  between  Decks  . 

Poop       .... 

Boundhouse 

Other  enclosed  Spaces  (if  any) 
naming  them 

Deduct  Allowance  for  pro 
pelling  Power . 

Register  Tonnage     . 


No.  of  TODB. 


A  dditional  particulars  for 
Steamers, 


Deduction  for  Space  required  for 
propelling  Power 

Length  of  Bngine-room  (if  mea- 
sured)       Feet         Tenths. 

Number  of  Bngines  .        .        • 

Combined     Power     (estimated 
Horse-power)  .     . 


No.  of  Tons. 


*  Here  state  by 
wsy  of  recital  tbac 
there  la  an  aooonnt 
current  between 
the  Mortgagor  (de- 
scribing him)  and 
the  Mortgagee  (de- 
acribing  him);  and 
deaeribe  the  nature 
of  tbe  transaction, 
ao  aa  to  show  how 
the  amount  of  prin- 
cipal aud  interest 
due  at  any  giren 
time  la  to  be  ascer- 
taioed,  and  the 
manner  and  Ume 
of  payment, 
t  "I"  or  "we." 
t  "Myaelf"  or 
**  onrMlrea." 

f  "  My  "  or 
"  our." 

H  "Hie"  or 
**  their.** 

^  "I  am,*  or 
"we  are." 

••  If  any  prior 
incnmbranoe  add, 
"save  as  appean 
by  the  KesiBtiy  of 
the  said  Ship.'' 


Whereas  * 

Now  i*  the  undersigned  in  consideration  of  the  premises  for 

t  and  §  heirs,  corenant  with  the  said  and  1| 

assigns,  to  pay  to  him  or  them  the  sums  for  the  time  being  due  on  this  security, 
whether  by  way  of  principal  or  interest^  at  the  times  and  manner  aforesaid.  And 
for  the  purpose  of  better  securing  to  the  said  the  payment  of  such  sums 

as  last  aforesaid,  f  do  hereby  mortgage  to  the  said  shares,  of 

which  H  the  Owner        in  the  Ship  above  particularly  described,  and  in 

her  boats,  guns,  ammunition,  small  arms,  and  appurtenances. 

Lastly,  t  for  %  and  §  heurs,  coTenant  with  the  said 

and  II  assigns  that  f  ha    power  to  mortgage  in  manner 

aforesaid  the  aboTe-mentioned  shares,  and  that  the  same  are  free  from  inonm- 
brances  ** 


In  witness  whereof  +  ha 

and  affixed  §  seal     this 

hundred  and  • 

Executed  by  the  abore-named 
in  the  presence  of 


hereto  subscribed 
day  of 


name 
One  thousand  eight 
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MetutbremewU. 

Length  from  the  Forepart  of  Stem  under  the  Bowsprit  to  the  Aftdde  of 
the  Head  of  the  Sternpost       ........ 

Main  Breadth  to  Oatride  of  PUok 

Depth  in  Hold  from  Tonnage-deck  to  Ceiling  at  Midships 


Tonnage, 

Tonnage  under  Tonnage-deck 

doeed-in  Spaces  ahoye  the  Tonnage-deck,  if  any ;  viz., 
Space  or  Spaces  between  Decks 

Poop 

Bonndhonse 

Other  inclosed  Spaces,  if  any,  naming  them 


Feet. 


NoL  of  Tods, 


Total 


Additional  Patiicvlara  for  Steamers. 

Deduction  for  Space  required  for  Propelling  Power  (say  whether  ^ths 
or  ji^ths,  or  as  measured) 


Length  of  Engine-room  (if  measured)    . 
Engines        ••.«.. 
Combined  Power  (estimated  Horse-power) 


Begister  Tonnage  (after  making  Deduction  for  Space  ) 


TboB. 


Feet* 


Tenths. 


Ka  of  Ki^nw 
No.  ci  Horaes-pover. 


for  Propelling  Power  in  Steamers) 


ACCOUNT 

OF  TITLE    OF  SUBSCRIBING  OWNERS. 

Names  of  the  seTeral  subscribing 
Owners. 

Number  of  Sixty-fourth  Sliares         ^^SSSi  ®«f**ffS2El*^^ 

held  by  each  of  the  sub-                  ^^  *1  ^JSSfrf  fflSS 

sSbingOwne™.                        a^SL'Si^tS:^*^®*" 

(i^TofiM  and  dueription  of  (hmtr.) 

(1.)  We,*  the  several  above-mentioned  Persons,  whose  Names  are  hereunto  subscribed,  bdag 
Owners  of  the  above  Ship  in  the  Proportions  set  opposite  our  respective  Names  in  the  above  Aoconnt 
of  Title,  {h\U  wibject  to  the  several  Mortgages  above  mentioned,)  hereby  appoint  A.  B.  of 
and  C.  D.  of  and  each  of  them,  our  Attomies  and  Attorney  jointly  or  severally  in  our  KsaeE 

and  on  our  Behalf  to  mortgage  our  Shares  in  the  above  Ship,  and  to  execute  and  do  all  soeh  Deedi^ 
Matters,  and  Things  as  may  be  necessary  for  canying  into  effect  the  Power  hereby  given. 

(2.)  We  declare  that  the  Amount  of  Money  to  be  raised  by  Mortgage  under  this  Power  shsll  sot 
exceed  £  and  that  the  Bate  of  Interest  at  which  the  same  is  raised  shall  not  exeeed 

£  for  every  £100  by  the  Tear. 

(8.)  We  declare  that  the  Power  of  mortgaging  hereby  given  may  be  exercised  at 

(4.)  We  declare  that  the  above  Power  shall  not  be  exercised  after  the  Expiration  of 
Months  from  the  Date  hereof. 

In  witness  whereof,  we  have  hereunto  subscribed  our  Names  and  affixed  our  Seals,  this 
day  of 

(l.8.)  KF.  of 

(L.S.)  G.B.  of 

I,  M.N.f  Registrar  of  hereby  certify,  that  the  above-wrilten  Particulars 

relating  to  the  Ship  ,  and  to  the  Title  of  the  several  above-mentioned  Owners, 


*  Alter  accordingly  if  there  is  only  One  Appointor  or  One  Attorney. 
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oonreei ;  and  I  further  eertify,  that  the  sud  Owners  hare  executed  this  Certificate 
in,  nuuuier  abo7e  appearing. 

Signed  ,  Segtetrar. 

_  N.B, — Mortffoges  created  under  thia  Power  mutt  he  indorsed  on  the  CeritHeate  in  the  fd- 
entfing  Fornix  or  cm  near  thereto  ae  Oircunutancea  permit: — 
The  Day  of 

The  vithin  mentioned  Shares  tn  the  Ship  were  this  Day  mortgaged  to 

X.  Y,  of  ,  to  aecwre  *  £  and  Interest. 


Signed 


I  Jiegistrar  or  CoTiSfUar  Officer, 


FORM  N.t— (See  Section  79.) 

Cbbtiyioatb  Of  Sals. 


No. 


Date  of  Registry 


Name  of  Ship. 


Britlah  or  Foreign 
Built. 


Fort  of  BeglBtxy. 


How  Propelled. 


Bv  Steam  or  Sails, 
and  if  by  Steam,  whether 
Paddles  or  Screw. 


Number  of  Decks 
Number  of  Masts 
Higging 

Stem     . 


Nature  of,  and  whether 
standing  or  running 
Bowsprit. 

Bownd,  square,  or  other  de- 
scription. 


Build    . 
Gallery    . 
Head     . 
Framework 


Carvel  or  Clincher. 
Description  of  ' 
Kind  of. 

Wood  or  other  Ma- 
taial. 


Measurements. 

Length  from  the  Forepart  of  Stem  under  the  Bowsprit  to  the  Aftside  of 

Uie  Head  of  the  Stempost 

Main  Breadth  to  Outside  of  Plank 

Depth  in  Hold  from  Tonnage-deck  to  Ceiling  at  Midships 

Tonnage. 

Tonnage  under  Tonnage-deck 

Glosed-in  Spaces  above  the  Tonnage-deck,  if  any  ;  viz., 

Space  or  Spaces  between  Decks 

Poop 

Boundhouse 

Other  inclosed  Spaces,  if  any,  naming  them 


Tenths. 


No.  of  Tons. 


Total 


Additional  Particulars  for  Steamers. 

Deduction  for  Space  required  for  Propelling  Power  (say  whether  ^ihs 
or  jg^jths,  or  as  measured) 


Length  of  Engine-room  (if  measured)    . 

Engines 

Combined  Power  (estimated  Horse-power) 

Begister  Tonnage  (after  making  Deduction  for  Space ) 
for  Propelling  Power  in  Steamers)        •        •     • ) 


Tons. 


Feet 


Tenths. 


No.  of  Engines. 
No.  of  Horaes-power. 


*  If  the  Mortgnge  is  to  ooT«r  Advanoeib  insert  "a  Bom  not  exceeding  £       /'  or  "General  Balance  of 
Aoooont,**  as  Case  msy  be. 

t  All  the  Owners  of  the  Ship  must  be  Parties  to  this  Document. 
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ACOOUNT  OF  TITLB  TO  THB  ABOVB-MENTIONBD  SHIP. 


Names  of  tb«  Ownen  of  the 
Bhip  aboTO-menUoQed. 


Number  of  Slxty-foarth  Siaree 
held  by  each  Owner. 


Aoooontof 
fieates  of 
granted  in 


orOirti- 
or  Bd0 

ofiyp. 


{Name.) 


I 


(1.)  We,*  tbeflerenl  above-mentioned  PeraonB  whoee  Names  axe  herennio  ambBcribed,  beng 
Ownen  of  tbe  above  Sbip  in  tbe  ProporUona  set  opposite  our  reapeetive  Names  in  the  abore-mcBliaai 
Aoooont  of  Title,  {hui  subject  to  the  ttveral  Mortgagee  above  meniumed,)  bereby  appoint  A.B. 
of  ,  and  CD.  of  ,  and  each  of  them,  our  Attomies  and  Attora^  jointly  « 

severaUj  in  our  Names  and  on  ova  Behalf  to  sell  tbe  above  Ship,  and  to  execote  and  do  all  nek 
Deeds,  Matters,  and  Things  as  may  be  necessary  for  cairying  into  effect  the  Power  hereby  prm. 

(2.)  We  dedare  that  the  Ship  shall  not  be  sold  for  a  less  sum  than  £ 

(8.)  We  dedare  that  the  Ship  may  be  sold  at 

(4.)  We  dedare  that  the  above  Power  shall  not  be  exerdsed  after  the  Bxpiration  of 
Months  from  the  date  hereof. 

In  witoesfl  whereof,  we  have  herennto  sabscribed  onr  Names  and  affixed  our  Seals,  this 
Day  of 

(L.8.)  B.P.  of 

(l.8.)  G.ff.  of 

dse. 

I,  Af.i^.,  Eegistrar  of  ,  hereby  certify  that  the  above-written  Particulars 

relating  to  the  Ship  and  to  the  l^tle  of  tiie  several  above-mentioned  Owners 

are  oorreot ;  and  I  further  certify  that  tbe  said  Owners  have  executed  this  Certificate 
in  manner  above  appearing. 

Signed  Registrar. 


FORM  0.— (See  Section  83.) 

FOBM  OF  BbTOOITIOV. 


No, 


DaU<^  Begitlbry. 


Name  of  Ship. 

British  or  Foreign 
BuUt 

Fort  of  Begiatry. 

How  Propelled. 

1 

By  Steam  or  SaOs, 

and  if  by  Steam,  vhetker  hg 

Paddles  or  Screw. 

Number  of  Decks   . 
Number  of  Masts    . 
Bigging     .         .     . 

Stem     . 

Nature   off    and   whether 
standing    or    running 
BowtprU, 

Round,   square,    or  other 
Description. 

Build    .                       Carvd  or  (Hincktr. 
Qallery     .        •     •   i  Dacriptionof. 
Head                     .1  Kind  of. 
Framework        .     .  |  Wood  or  other  Ma- 

terial. 

1 

MeasuremenU, 

Length  from  the  Forepart  of  Stem  under  the  Bowsprit  to  the  Aftdde  of 

the  Head  of  the  Stempost 

Main  Breadth  to  Outside  of  Pknk 

Depth  in  Hold  from  Tonnage-deck  to  Ceiling  at  Midships 

Feet 

Tentlia 

*  Alter  accordingly  if  only  One  Appointor  or  One  Attorney. 
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Tonnage, 

fTogmage  onder  Tonnage-deok 

Olosed-in  SpMM  ftbore  the  Tonnage-deck,  if  anj ;  yii , 
SpAoe  or  SpaoM  between  Decki 

Poop 

Sonndhovie         ...... 

Other  indoied  Spftoee,  if  any,  naming  them 

Total 


No.  of  Tons. 


Additional  Pariiculart  for  Steamera. 

I>edaction  for  Space  required  &r  Propelling  Power  (say  whether  %ths 
or  j||tha,  or  as  mearaxed) 

I^ength  of  Sngine-room  (if  measored) 

Bnginet 

Combined  Power  (estimated  Uurse- power) 


Tods. 


Poet. 


Tenths. 


No.  of  Enginet. 


No.  of  Hones-power. 


Hegisfcer  Tonnage  (after  making  Deduction  for  Spaco  ) 
for  Propelling  Power  in  Steamers)  •     •  t 

We  ,♦  Ovmert  of  the  Ship  above  described,  hereby  revoke  the  Power  of  mortgaging 

(or  selling)  the  said  Ship  given  bytuiof  by  a  Certificate  of  Mortgage  (or  Sale)  dated 

the  Day  of  .  -^   x  / 

In  witness  whereof  we  have  hereunto  subscribed  our  Names  and  affixed  our  Seals,  this 
Day  of  ^^ 

(l.s.)  E,F,  of 

(L.S.)  G,m  of 

<^. 

I,  M,N.,  Begistrar  of  ,  hereby  certify,  that  the  said  Owners  have 

executed  this  Power  of  Bevocation  in  manner  above  appearing. 

(Signed)  Begistrar. 

TABLE   P.— (See  Section  125.) 

FlS8  TO  Bl  OHABQID  WOE  MaITIBS  TBAHSAOTBD  AT  SBIPPDia  OmOBS. 


1.  Bngagement  of  Crews. 


In  Ships  under    60  Tons 
60  to  100 

100  to  200 

200  to  800 

300  to  400 

400  to  500 

600  to  600 

600  to  700 

700  to  800 

800  to  900 

900  to  1,000,, 

Above  1,000  „ 
And  so  on  for  Ships  of  larger  Tonnage,  adding 
fm  every  100  Tons  above  1, 000,  Five  Shillings. 


91 


II 


II 
>• 
it 
II 
II 
II 


£ 
0 
0 
0 
1 
1 
1 
1 
2 
2 
2 
2 
3 


8. 

4 

7 

15 

0 

5 

10 

15 

0 

5 

10 

15 

0 


d. 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


2.  Bngagement  of  Seamen  separately. 
Two  Shillings  for  each. 


3«  Discharge  of  Orews. 

In  Ships  under    60  Tons 
60  to  100 

100  to  200 

200  to  800 

800  to  400 

400  to  500 

500  to  600 

600  to  700 

700  to  800 

800  to  900 

900  to  1,000 

Above  1,000 
And  80  on  for  Ships  of  larger  Tonnage,  adding 
for  every  100  Tons  above  1, 000,  Five  Shillings. 

4.  Discharge  of  Seamen  separately. 
Two  Shillings  for  each. 


£   s. 

d. 

0    4 

0 

0    7 

0 

0  15 

0 

1     0 

0 

1    5 

0 

1  10 

0 

1  15 

0 

2    0 

0 

2    5 

0 

2  10 

0 

2  15 

0 

8    0 

0 

TABLE   Q.— (See  Section  126.) 

Sums  fo  bi  dbduoted  vrox  Waqbs  bt  way  oi  pabtial  Bbpatkbbt  or  Fbbb  ih  Tablb  P. 


1.  In  respect  of  Bngagements  and  Discharges  of 
Crews,  upon  each  Bngagement  and  each  Dis- 
charge. , 
FromWages  of  any  Mate,  Purser,  Bngineer,    ' 

Surgeon,  Gupenter  or  Steward  1     6 
all  otheiB  except  Apprentices         .  1    0 


2.  In  respect  of  Bngagements  and  Discharges  of 
Seamen  separately,  upon  each  Engagement 
and  each  Discharge. 

One  Shilling. 


*  Alter  aooording  to  Circumstanoes  the  Word«  printed  in  Itallos. 
t  lanert  Names  of  Attomiea. 
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TABLE   R.— (See  Section  188.) 

FiH  «  Bi  osAHD  OB  Bununon. 

£    t.  d. 
Por  k  Ontifiobe  m  Hxter  .  ,  .200 

For  ft  Certificata  11  lUtc     .  .      .  10    0 


TABLE   S.— (See  Section  398.) 
NviiBn  un>  Dtnmon  or  Boats  irm  waioH  Siuaona  Sura  au  m  ■ 


RuBnuD  TomfuiB. 

Ship*  «ul  ^toun 
BWpfc 

■ban  they  do 

To  b«  wiTied  by  BtMDi 

Ship*  irbieh  do  not  cairy 

ttuiBoitiiiCoLS. 

Smm 

its 

BotU.       1 

Bo>l) 

I*imch«. 

BoiiU. 

u»i»» 

ji 

H 

3 

1 

1 

II 

i 

f 

^^1 

1 

(Ill 

m 

li  »5^ 

BOO^up- 
winU. 

MO  to  BOO 

wtoeoo 
a»  to  wo 

IW  to  iOO 
DwtorlW 

l.DOO  ud 
upwu^l.. 

MO  to  1,000 

SDOtoSOO 

SOOtaUOO 

IMloMO 

00  torn 

Ondw  M 

, 

.6 

n-b. 
s 

i  t 

1  i 

1  i 

r. 

27 

: 

W 

- 

3    t 
3    8 

29 
K 

a 
a 

" 

III 
1 

-j-l- 

1 

ii::: 
'i' 

I 
I 

1 

XaU.— In  BtlUng  ShljM  earrTing  the  Kumbcr  af  Botti  i.lwi 


Urgeiof  th»  Twi 


Ts  nwciHM.  and  Staam  Shipt  c>n7iii|  Ike 
iDBidsrcd  (ufficlmt,  If  thcdr  ■ggrigiu  CdI* 

Lben  above  apedfied.  One  of  tfaa  Boati  imiit  b*  ■ 


Liunoh  of  Iha  C»Ji»cltv  ipedfied  in  Col,  I. 

Ih    ^^"'Jf  ?'"'•""''' T""^'™'"*"^  I"*",  not '*"7'»BP»"en<e^»  Dingy  may  be 

loSdllngSblpiof  IMToniliurdaiiBnd  uodei,  not  airying  PuMngen,  ■  aubatutiil  Boat  of  C^adt; 
•uffloioni  10  ouTj  the  CrowniBj  be  Buhatitnted  far  tboM  iboVB  ipedflad. 

In  aU  StWDi  Sbtpa,  Two  Faddlalwi  Boats  may  be  eubttltuted  Cor  lay  too  of  ttis  Boata  la  CoL  3. 


TABLE    T.— (See  Section  314.) 

Fna  TO  BI  OBABSES  FOE  THE  SdBTIT  01  FABBIXOII  STEUIBIta. 

Pm  SteUDsn  Dot  eiCMding  100  Tons  .  .... 

F«i  Stcamen  mceeding  100  sod  not  «ie«ediiig  SOO  Tods 

For  Bttuaen  ciceediDg  SOO  and  not  sitceding  SOO  Tons 

And  for  erery  additional  800  Tout  aa  additioiial  .  .      . 
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TABLE  v.— (See  Section  455.) 

Fees  and  BEXUEERATioir  oi  Reobivees. 

>:   9.   d 

For  every  Examination  on  Oath  institated  by  a  Becelrar  with  rcapost  t3  any  Ship  or  Boat 

'which  may  be  or  may  have  been  in  DistreBS,  a  Fee  not  exceeding     .  .        .10    0 

Bnt  BO  that  in  do  case  shall  a  larger  Pee  than  22.  be  charged  for  Examinations 
taken  in  respect  of  the  same  Ship  and  the  same  Occarrence,  whaterermay 
be  the  Nnmber  of  the  Deponents. 

For  every  Report  required  to  be  sent  by  the  Receiver  to  the  Saczetary  of  the  Committee 

for  managing  the  AflEairs  of  Lloyd's  in  London,  the  Sam  of 0  10    0 

For  Wreck  taken  by  the  ReceiTer  into  his  Costody,  a  Fer-centage  of  Five  per  Cent, 
upon  the  Value  thereof, 

Bnt  so  that  in  no  Case  shall  the  whole  Amonnt  of  Fer-centage  so  payable  exceed 
20/. 

Id  Gases  where  any  Serrices  are  rendered  by  a  Receiver,  in  respect  of  any  Ship  or  Boat 
in  Distress,  not  being  Wreck,  or  in  respect  of  the  Carg3  or  other  Articles  belonging 
thereto^  the  following  Pees  instead  of  a  Percentage ;  that  is  to  say, 

If  such  Ship  or  Boat  with  her  Cargo  equals  or  exceeds  in  Valae  6002.,  the  Sum 
of  22.  for  the  first,  and  the  Sum  of  12.  for  every  subsequent  Day  daring  which 
the  Receiver  is  employed  on  such  Service,  but  if  such  Ship  or  Boat  with  her 
Cargo  is  less  in  Value  than  6002.,  One  Moiety  of  the  above-mentioned  Sum. 


TABLE  W.— (See  Section  486.) 

Salvaos  Boeo. 

[N.B. — Any  of  the  Patiiculart  not  known,  or  not  required ,  hy  reaaon  of  the  Claim  being  only 

cufainst  the  Cargo,  d-c.,  may  be  omitted,] 

Wheeeas  certain  Salvage  Services  are  alleged  to  have  been  rendered  by  the  Ship  [insert  Names 
of  Ship  and  of  Commander],  Commander,  to  the  Merchant  Ship  [insert  Names  of  Ship  andMaster], 
Master  bebnging  to  [Name  and  Place  of  Business  or  JUsidence  of  Owner  of  Ship],  freighted  by 
[the  same  of  the  Freighter],  and  to  the  Cargo  therein,  consisting  of  [state  very  shortly  the 
Descriptions  and  Quantities  of  the  Ooods,  and  the  Names  and  Addresses  of  their  Owners  amd 
Consignees]  : 

And  whereas  the  said  Ship  and  Cargo  have  been  brought  into  the  Port  of  [insert  Name  and 
Situation  of  Port],  and  a  Statement  of  the  Salvage  Claim  has  been  sent  to  [insert  the  Name  of  the 
Consular  Qfieer  or  Vice-Admiralty  Judge,  and  of  the  Ofice  he  fUs\  and  he  has  fixed  the  Amonnt 
to  be  inserted  in  this  Bond  at  the  Sum  of  [state  the  Sum] : 

Now  I,  the  said  [Master* s  Name],  do  hereby,  in  pursuance  of  the  Merchant  Shipping  Act,  1854, 
bind  the  several  Owners  for  the  Time  bomg  of  the  said  Ship  and  of  the  Cargo  therein,  and  of  the 
Freight  payable  in  respect  of  snoh  Cargo,  and  their  respective  Heirs,  Executors,  and  Administrators, 
to  pay  among  them  sneh  Sum  not  exoe^ing  the  said  Sum  of  [state  the  sum  fixed],  in  snoh  Propor- 
tions and  to  such  Persons  as  [if  the  Parties  agree  on  any  other  Court,  suistitute  the  Name  of  it 
here,]  the  High  Court  of  Admiralty  in  England  shall  adjudge  to  be  payable  as  Salvage  for  the  Servioes 
so  alleged  to  have  been  rendered  as  aforesaid. 

In  witness  whereof  I  have  hereunto  set  my  Hand  and  Seal,  this  [insert  the  DaU]  Day  of 

Signed,  sealed,  and  delivered  by  the  said  [Master's  Name], 

(L.S.) 

In  the  Presence  ot  [Name  of  Consular  Qjficer  or  Vice-Admiralty  Judge,  and  of  the  Office 
he  fills.] 

S  B 
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(R.)    REGULATIONS  FOR  MAINTAINING  DISCIPLINE. 

SANCTIONED   BY   THE    BOARD    OF   TRADE. 
In  Pursuakoe  of  the  Msbohaitt  Shxppixo  Aot,  17  &  18  Yior.  c  104. 

These  KegulationB  are  distinct  from  and  in  addition  to  those  contained  in  the  Act,  and  aze 
sanctioned  bat  not  universally  reqaired  by  Law.  All  or  any  of  them  may  be  adopted  bj  agreemeat 
between  a  Master  and  his  Crew,  and  thereapon  the  Offences  specified  in  such  of  them  as  aze » 
adopted  will  be  legally  punishable  by  the  appropriate  Fines  or  Punishments.  These  Begnlations  sit 
all  numbered,  and  the  numbers  of  such  of  them  as  are  adopted  must  be  inserted  in  tiie  apaoe  left 
for  that  purpose  in  the  Agreement,  and  a  copy  of  these  Rejgulations  must  be  made  to  eorrespoBd 
with  the  Agreement  by  erasing  such  of  the  Regulations  as  are  not  adopted,  and  mnst  then  be 
attached  to  and  kept  with  the  Agreement  whidi  the  Master  of  the  Ship  takes  to  aea  witli  him. 
If  the  Agreement  is  made  before  a  Shipping  Master,  bis  ngnatnre  or  initials  must  be  placed  opposte 
such  of  the  Regulations  as  are  adopted. 

For  the  purpose  of  legally  enforcing  any  of  the  following  penalties  the  same  steps  must  be 
adopted  as  in  the  case  of  other  Offences  punishable  under  the  Act ;  that  is  to  say,  a  statement  of 
the  Offence  must,  immediately  after  its  commission,  be  entered  in  the  Official  I^g  Book  by  the 
direction  of  the  Master,  and  must  at  the  same  time  be  attested  to  be  true  by  the  signatoreB  of  the 
Master  and  the  Mate,  or  one  of  the  Crew  ;  and  a  copy  of  such  entry  must  be  furnished,  or  the  sane 
must  be  read  over,  to  the  Offender,  before  the  Ship  reaches  any  Port  or  departs  from  the  Port  at 
which  she  is,  and  an  entry  that  the  same  hss  been  so  furnished  or  read  over,  and  of  the  reply,  if  any, 
of  the  Offender,  must  be  made  and  tfigned  in  the  same  manner  as  the  entry  of  the  Offence.  Tluae 
entries  must,  upon  discharge  of  the  Offender,  be  shown  to  the  Shipping  Master  before  whom  the 
Offender  is  discbaiged,  or,  in  the  case  of  a  Home-Trade  Ship,  to  some  Shipping  Master  at  or  near 
tlie  pUoe  where  the  Crew  is  dischai'^ed ;  and  if  he  is  satisfied  that  the  Offence  is  proved,  and  that  the 
entries  have  been  properly  made,  the  Fine  must  be  deducted  from  the  Offender's  wages,  and  paid 
over  to  the  Shipping  Master. 

If,  in  consequence  of  subsequent  GKxmI  Conduct,  the  Master  thinks  fit  to  remit  or  reduee  any 
Fine  upon  any  Member  of  his  Crew  which  has  been  entered  in  the  Log,  and  signifies  tiie  same  to 
the  Shipping  Master,  the  Fine  shall  be  remitted  or  reduced  accordingly.  If  wages  are  contneted  fiir 
by  the  Voyage  or  by  Share,  the  amount  of  the  Fines  is  to  be  ascertained  in  the  manner  in  whiok  the 
Amount  of  Forfeiture  is  ascertained  in  similar  cases  under  Sect.  252. 
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OFFENCE. 


{ 


Amount  of 
Fine  or  Punltdunenu 


Two  Days'  Pay. 
One  Day's  Pay. 


Not  being  on  board  at  the  time  fixed  by  tho  agi'eement . 

Not  returning  on  board  at  the  expiration  of  leave . 

Insolence  or  contemptuous  language  or  behaviour  to- 
wards the  Master  or  any  Mate 

Striking  or  assaulting  any  person  on  board  or  belonging 
to  the  ship  .         .         *  .... 

Quarrelling  or  provoking  to  quarrel  .     . 

Swearing  or  using  improper  language    .... 

Bringing  or  having  on  board  spirituous  li<|Uor3  .     . 

Carrying  a  sheath-knife  

Drunkenness.     First  offence       .  .         .       -| 

Ditto.  Second  offence  .         .        . 

Neglect  on, the  part  of  the  officer  in  cbiirge  of  the  watch 
to  place  the  look-out  properly    .  ... 

Sleeping  or  gross  negligence  while  on  the  look-out 

Not  extinguishing  lights  at  the  times  ordered  .     . 

Smoking  below  ....... 

Neglecting  to  bring  up,  open  oat^  and  air  bedding,  wlien 
ordered  ...  •         .     . 

(For  the  Cook) — Not  having  any  meal  of  the  crew  ready 
at  the  appointed  time   •  • 

Not  attending  Divine  Service  on  Sunday,  unless  pre- 
vented by  sickness  or  duty  of  the  ship        .         .     . 

Interrupting  Divine  Service  by  indecorous  conduct 

Not  being  cleaned,  shaved,  and  washed  on  Sundays  .     . 

Washing  clothes  on  a  Sunday      ..... 

Secreting  contraband  goods  on  board  with  intent  to 
smuggle  .         .  .        •     . 

Destroying  or  defacing  the  copy  of  the  agreement  which 
is  made  accessible  to  the  Crew         .... 

If  any  officer  is  guilty  of  any  act  or  defiiult  which  is  made  snbject  to  a  Fine, 
he  shall  be  liable  to  a  Fine  of  tmce  the  number  of  Days'  Pay  which 
v^oiild  be  exacted  for  a  like  act  or  default  from  a  seaman,  and  such  Fine 
riK'iI'i  1,0  paid  and  applied  in  the  same  manner  as  other  Fines. 


One  Day's  Pay. 

Two  Days'  Pay. 

One  Day's  Pay. 

One  Day's  Pay. 

Three  Days'  Pay. 

One  Day's  Pay. 
Two  Days' half  allow 
ance  of  Pmvisious, 

Two  Days'  Pay. 

Two  Days'  Pay. 
Two  Days'  Pay. 
One  Day's  Pay. 
One  Day's  Pay. 

Half  a  Day's  Pay. 

One  Day's  Pay. 

One  Day's  Pay. 
One  Day's  Pay. 
One  Day's  Pay. 
One  Day's  Pay. 

One  Month's  Pay.  I 

One  Day's  Pay. 


Shipping  U«strr'« 

Sijenatiire  or 

Initials. 
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INSTRUCTIONS  FKOM  THE  BOARD  OP  TRADE 

TO  THE  RECEIVERS  OP  ADMIRALTY  DROITS  CONCERNING  THE  APPOR- 
TIONMENT OP  SALVAGE. 


In  all  cases  in  which  the  aggregate  amount  payable  for  salvage  has  been  settled  eiftiier  by 
agreement  or  by  legal  decision,  and  does  not  exceed  2001.  the  person  who  is  to  pay  it 
may,  for  the  parpose  of  ayoiding  further  litigation  or  difficulty,  apply  to  the  reeeiTer  to 
receive  it  and  distribute  it  amongst  the  several  claimants.  The  receiver  will  thereupon  as 
receive  and  distribute  it,  unless  there  are  any  special  circumstances,  Buch,*fbr  instance,  as 
a  claim  for  salvage  on  his  own  account^  or  extraordinary  questions  of  doubt  or  dxfficaltj, 
which  render  it  impossible  for  him  to  do  so.  In  all  cases  in  which  he  refuses  to  ad^  be 
will  at  once  report  the  case  and  his  reasons  for  refusing  to  the  Board  of  Trade.  Upon 
receiving  the  money  he  will  grant  a  certificate  in  the  form  marked  (Wr.  7.)  in  the 
appendix,  and  proceed  to  apportion  the  amount  among  the  salvors.  In  doing  tiiis  he 
will  avail  himself  of  the  assistance  of  the  coast  guard  officer  (if  any)  who  has  been 
present.  A  copy  of  the  certificate  should  be  kept  by  the  receiver.  Upon  payment  a 
receipt  must  be  taken  from  the  various  parties  in  form  (Wr.  8.)  in  the  appendix. 

The  principles  which  regulate  the  apportionment  of  a  salvage  reward  amongst  the 
parties  entitled  thereto  are  in  most  cases  comparatively  simple.  The  cases  whieh  vill 
fall  within  the  cognisance  of  receivers,  will  generally  be  found  to  belong  to  one  or  other 
of  the  following  classes.    Where  the  salvage  services  have  been  rendered : 

(a.)  By  revenue  cruisers  or  coast  guard  men. 
(6.)  By  smacksmen,  boatmen,  or  fishermen, 
(c.)  By  landsmen  or  beachmen. 
(d,)  By  the  master  and  crew  of  some  vessel. 

(a.)  As  regards  the  first  class  of  salvors,  the  revenue  cruisers  and  coast  guard  men, 
rules  have  been  laid  down  for  the  distribution  of  rewards  of  all  kinds  amongst  the  officeis 
and  men  engaged ;  and  the  receivers  should  therefore  pay  over  the  whole  amoimt  due  to 
the  officers  and  men  to  the  inspecting  commander  of  the  district,  who  will  distrihate  tk 
same  under  the  authority  of  the  comptroller  general  of  the  coast  guard.  A  spedsl 
report  should  be  made  by  the  inspecting  commander  in  cases  where  special  sldll  or 
enterprise  have  been  shown,  or  special  risk  incurred  by  any  individual,  in  order  that 
directions  may  be  issued,  if  necessary,  for  giving  a  special  reward. 

(6.)  With  regard  to  the  second  class  of  salvors,  the  smacksmen,  boatmen,  and  fiahennen, 
it  will  generally  be  found  that  there  is  a  scale  of  distribution  recognised  and  agreed  apon 
amongst  them ;  the  smack  or  boat  has  a  certain  number  of  shares,  and  the  remaioder 
belong  to  the  master  and  crew  in  certain  agreed  proportions.  Where  such  a  scale  erista, 
it  should  be  strictly  adhered  to  in  making  an  apportionment  of  salvage,  unless  indeed 
any  one  or  more  of  the  men  have  shown  great  ^ill  and  enterpriae,  or  incurred  greater 
risk  than  the  others,  when  an  exception  may  sometimes  be  made  in  their  favour. 

Where,  however,  salvage  has  been  awarded  to  the  crew  of  a  smack  or  boat^  amongat 
whom  there  is  no  such  agreed  scale  of  distribution,  the  receivers  will  do  well  in  makiiur 
the  apportionment  to  follow  the  scale  of  distribution  generally  adopted  amongat  tlie 
smackunen  and  boatmen  in  the  neighbourhood ;  as  such  agreements  are  generally  found 
to  be  based  upon  principles  of  justice  and  equity,  and  are  such  as  best  conduce  to  tbe 
interests  of  the  community  by  whom  they  have  been  adopted. 
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Wbere  a  cargo  offish  has  been  spoiled  or  injured  in  rendering  the  salvage  senrice.  care 
should  be  taken  in  making  the  apportionment,  to  ascertain  upon  whom  the  loss  will  fall, 
And  a  corresponding  allowance  should  be  made  to  them. 

(c)  With  regard  to  the  third  kind  of  salvors,  beachmen  and  landsmen,  it  will 
fipenerallj  be  proper  to  divide  the  salvage  equally  amongst  them  all.  They  will,  probably, 
in  most  instances,  be  found  to  belong  to  the  same  class  in  life,  to  have  incurred  the  same 
risk  and  the  same  amount  of  labour,  and  to  have  shown  the  same  skill  in  the  performance 
of  the  services.  Should  any  of  them  have,  however,  greatly  distinguished  themselves,  it 
will  be  proper  to  give  them  a  larger  proportion  of  the  salvage  award. 

(d.)  The  fourth  class  of  cases,  where  the  salvage  services  have  been  rendered  by  a 
vessel  and  her  master  and  crew,  will  be  found  by  the  receivers  to  be  the  most  difficult,  as 
the  apportionment  must  depend  upon  a  consideration  of  the  whole  circumstances  of  the 
case,  and  whether  the  preservation  of  the  property  is  due  principally  to  the  services  of 
the  salving  vessel  herself,  or  to  the  personal  exertions  and  risk  incurred  by  the  master  or 
the  crew.  As  a  general  rule,  it  may  be  stated  that  where  the  services  have  been  chiefly 
performed  by  the  vessel  herself,  as  in  the  case  of  a  derelict,  where  the  property  has  been 
towed  into  a  place  of  safety,  one-half  of  the  salvage  reward  is  given  to  the  owners  of  the 
salving  vessel,  from  one-fourth  to  one-eighth  to  the  master,  and  the  remainder  amongst 
the  crew  in  proportion  to  their  wages.  This  is  the  scale  of  distribution  usually  adopted 
where  the  salvage  services  have  been  performed  by  steamers,  and  where  it  may  generally 
he  said  that  success  is  due  chiefly  to  the  power  and  construction  of  the  vessel  herself. 
Where,  however,  the  principal  part  of  the  services  have  not  been  rendered  by  the  vessel, 
and  where  the  vessel  has  not  been  exposed  to  any  xisk  or  danger,  but  where  the  preser- 
Tstion  of  the  property  is  due  in  great  measure  to  the  personal  exertions  of  the  master  and 
crew,  then  a  mudi  smaller  portion  of  the  salvage  is  awarded  to  the  owners  of  the  vessel. 
It  is,  however,  a  question  of  appreciation,  dependent  entirely  upon  the  circumstances  of 
each  particular  case,  and  in  regard  to  which  no  positive  general  rule  can  be  laid  down. 
The  greater  the  risk  to  the  master  and  crew  and  the  less  the  risk  to  the  vessel,  the 
greater  must  be  the  proportion  awarded  to  the  actual  salvors,  and  the  less  to  the  owners 
of  the  salving  vessel. 

Finally. — It  should  be  observed  that  apprentices  are  entitled  to  share  in  an  allotment 
of  salvage ;  and  that  the  master  or  the  owners  of  the  vessel  cannot  claim  the  shares 
which  may  fall  due  to  their  apprentices ;  and  also,  that  if  a  contract  giving  up  or 
making  over  any  claim  to  salvage  to  any  person  whatever  is  made  by  any  seaman  or 
apprentice  prior  to  the  accruing  of  such  claim,  such  contract  is  absolutely  void,  as  being 
against  equity,  public  policy,  and  positive  enactment.  (See  Merehant  Shipping  Act, 
1854,  8.  2d&) 
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A5  ACT  TO  ERPEAL  OBRTAIN   ACTS   AND  PARTS  OP  AOIS  RRLATIKG  TO 
MBRCHANT   SHIPPING,    AND  TO  CONTINUE  CKETAIN   PROVISIONS 

IN  THB  SAID  ACTS. 


17  k  18  Vict. 
c.  120. 
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Whiriab  by  "The  ^lercbani  Shipping  Act,  1854/'  the  Acts  relaUng  to  mercfaart 
shipping  are  amended  and  oonaoUdated,  and  it  ia  expedient  to  repeal  oeriaia  Acts  and 
parts  of  Acta  relating  to  merchant  shipping,  and  to  make  temporaiy  proTialons  with 
respect  to  certain  of  the  matten  referred  to  in  the  said  Acts :  Be  it  therefore  enacted  bj 
the  Queen's  most  Excellent  Majesty,  by  and  with  the  adrice  and  consent  of  the  Loidf 
spiritual  and  temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  for  all  purposes  as  "  The  Merchant  Shipping  Repeal  Act^ 
1854." 

2.  In  the  construction  and  for  the  purposes  of  this  Act,  the  interpretation  of  tcnns 
contained  in  "  The  Merchant  Shipping  Act,  1854,"  shall  be  considered  as  incocpocated 
with  and  forming  part  of  this  Act 

8.  With  the  exception  of  such  provisions  of  this  Act  as  are  herein-after  expnalf 
stated  to  be  intended  to  come  into  operation  immediately  after  the  passing  Uiereo^ 
this  Act  shall  come  into  operation  at  the  same  time  as  the  Merchant  Shipping  Act, 
1854. 

4.  There  shall  be  hereby  repealed — 

The  several  Acts  and  parts  of  Acts  set  forth  in  the  First  Schedule  hereto,  to  the 

extent  to  which  such  Acts  or  parts  of  Acts  are  therein  expressed  to  be  repealed,  and  all 

f-uch  provisions  of  any  other  Acts  or  of  any  charters,  and  all  such  laws,  customs,  and 

rules  as  are  inconsistent  with  the  provisions  of  the  Merchant  Shipping  Act,  1854  : 

Provided  that  such  repeal  shall  not  affect — 

(1.)  Any  provisions  contained  in  the  Act  of  the  seventh  year  of  his  late  Miyesty  King 

William  the  Fourth,  chapter  seventy-nine,  as  to  title,  application  of  purchase  mooej, 

or  borrowing  money,  and  having  relation  to  the  power  of  purchasing  lighthooan 

given  to  the  Wnity  House  by  the  same  Act : 
(2.)  Any  security  duly  given  before  this  Act  comes  into  operation : 
(3.)  Any  thing  duly  done  before  this  Act  comes  into  operation : 
(4.)  Any  liability  accruing  before  this  Act  comes  into  operation : 
(5.)  Any  penalty,  forfeiture,  or  other  punishment  incurred  or  to  be  incurred  in  reipect 

of  any  offence  committed  before  this  Act  comes  into  operation  : 
(6.)  The  institution  of  any  investigation  or  legal  proceeding  or  any  other  remedy  for 

ascertaining,  enforcing,  or  recovering  any  such  liability,  penalty,  forfeiture,  or 

punishment  as  aforesaid : 
(7.)  Any  appointment,  byelaw,  regulation,  or  licence  duly  made  or  granted  under  aoj 

enactment  hereby  repealed,  and  subsisting  at  the  time  when  this  Act  comes  into 

operation ;    and  the  same  shall  continue  in  force,  but  shall  be  subject  to  sach 

provisions    of   the    Merchant  Shipping    Act,  1854,   as   are   applicable   thereto 

respectively. 

5.  The  local  marine  boards,  the  members  of  which  have  been  appointed  or  elected 
under  the  Mercantile  Marine  Act,  1850,  shall  continue  to  act  until  the  fourth  day  of 
February  One  thousand  eight  hundred  and  fifbyHseven,  or  until  other  boards  have  been 
constituted  in  lieu  thereof  in  purRuance  of  the  provisions  of  the  Merchant  Shipping 
Act,  1854. 
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6.  The  Fourth  and  Ninth  Sections  of  "The  Pilotage  Lav  Amendment  Act,  1853/'  17  &  18  Vict. 
slutll  be  construed  as  if  the  Fifth  Part  of  "The  Merchant  Shipping  Act,  1854/'  were        c.  120. 
"tlierein  referred  to,  in  lieu  of  the  Act  of  the  sixth  year  of  King  Geoige  the  Fourth, 

<A|jpt«onehnndred.ndtwenly.fiye.  .,„.„,,..  ,.   SSrir*"'.^^ 

7.  The  Board  of  Trade  may,  out  of  the  Mercantile  Manne  Fund,  direct  payment  to  of  the  Piiotnge 
\>e  made  of  such  expenses  for  establishing  and  maintaining  on  the  coasts  of  the  United  Lav  Amendment 
ICingdom  proper  life  boats,  with  the  necessary  crews  and  equipments,  and  for  affording  EspenaeB  of  life 
skssistance  towards  the  presenration  of  life  and  property  in  cases  of  shipwreck  and  distress  boats,  Ac.  may- 
At  sea,  and  for  the  granting  rewards  for  the  preservation  of  life  in  such  cases,  as  it  Meiamme  ^^ 
thinks  fit;  and  this  section  shall  come  into  operation  immediately  after  the  passing  of  Murine  Fund. 
^hia  Act 

8.  Nothing  in  the  Merchant  Shipping  Act,  18j4,  or  in  this  Act,  contained  shall  Si'on'^MiiSlII" 
opeiate  to  prevent  the  exercise  of  the  powers  contained  in  the  Twelfth  and  Sixteenth  ti!e  Marine  Fund 
Sdections  of  the  Merchant  Shipping  Law  Amendment  Act,  1853,  of  paying  the  debts,  eonUnaed. 
liabilities,  and  expenses  therein  mentioned  out  of  the  Mercantile  Marine  Fund :  And 

ivhereas  it  was  arranged  that  a  sum  to  be  ascertained  by  the  calculation  of  actuaries 
should  before  the  said  last-mentioned  Act  came  into  operation  be  paid  by  the  Trinity 
House  out  of  the  cash  balances  then  in  their  hands  for  the  purpose  of  supplying  a 
deficiency  in  the  funds  of  the  Cinque  Ports  pilots,  and  of  indemnifying  the  funds  of  the 
Trinity  House  pilots  against  any  loss  consequent  upon  the  settlements  to  be  made  under 
the  Pilotage  Law  Amendment  Act,  1858 :  And  whereas  when  the  Merchant  Shipping 
Law  Amendment  Act,  1853,  came  into  operation,  the  said  calculation  was  not  completed : 
Be  it  enacted,  that  such  payment  may,  with  the  consent  of  the  Board  of  Trade,  be  made 
by  the  Trinity  House  in  the  same  manner  as  payment  of  the  debts,  liabilities,  and 
expenses  referred  to  in  the  said  Twelfth  Section  of  the  said  last-mentioned  Act ;  and 
this  section  shall  come  into  operation  immediately  after  the  passing  of  this  Act. 

0.  All  monies  arising  from  any  wages  and  effects  of  deceased  seamen  or  apprentices  to  ProvlBion  as  to 
the  sea  senrice  which  were  received  before  the  first  day  of  January  One  thousand  eight  ^^5*ij*  **" 
hundred  and  fifly-two  shall  be  applied  in  the  same  manner  as  if  the  same  had  been  igg^! 
received  under  the  provisions  of  "  The  Merchant  Shipping  Act,  1854."  13  &  i*  VIcf. 

10.  The  receiver  general  of  droits  of  admiralty  shall,  an  to  all  things  to  be  done  by  lieMWer  General 
him  in  virtue  of  his  office,  conform  to  all  lawful  directions  given  for  that  purpose  by  the  to  conform  ti 
Board  of  Trade ;  and  on  a  vacancy  occurring  in  his  office  no  successor  shall  be  appointed,  J!l!!i*^5  t"*^  j 
but  thereupon  all  powers  and  privileges  vested  in  such  receiver  general  shall  be  trans- 
ferred to  the  Board  of  Trade ;  and  this  Section  shall  come  into  operation  immediately 

after  the  passing  of  this  Act. 

11.  Beoeivers  appointed  by  the  said  receiver  general  under  the  Act  of  the  tenth  year  ?«▼•«  of  Board 
of  the  reign  of  Her  present  Mi^esty,  chapter  ninety-nine,  shall  hold  their  offices  only  appo'iniment  of 
during  the  pleasure  of  the  Board  of  Trade;  and  the  Serjeants  of  the  Admiralty  of  the  receiven. 
Cinque  Ports,  their  deputies  or  other  officers,  authorised  to  perform  the  duties  and  to 

exercise  the  powera  within  the  jurisdiction  of  the  Cinque  Ports  elsewhere  performed  and 
exercised  by  such  receivers  as  aforesaid,  shall  perform  and  exercise  the  same  only  during 
the  pleasure  and  subject  to  the  directions  of  the  Board  of  Trade ;  and  all  such  receivers, 
Serjeants,  deputies,  and  other  officers  as  aforesaid  shall  possess  in  the  several  districts 
within  which  they  have  hitherto  exercised  Ihcir  duties  the  same  powers,  fights,  and 
privileges,  and  perform  the  same  duties,  as  arc  by  the  said  Merchant  Shipping  Act,  1854, 
vested  in  and  committed  to  the  receivers  tl^crein  mentioned,  save  only  that  they  shall  not 
be  entitled  to  take  the  command  in  cases  of  ships  or  boats  stranded  or  in  distress,  unless 
authorised  so  to  do  by  the  Board  of  Trade. 

12.  There  shall  be  payable  to  such  receivers,  Serjeants,  deputies,  and  other  officers  as  Payment  of 
aforesaid  such  fees  and  other  remuneration  as  are  by  the  said  Merchant  Shipping  Act,  ''^^^▼«'"* 
1854,  made  payable  to  receivers  appointed  thereunder,  and  payment  thereof  shall  be 

made  by  the  same  persons  and  in  the  same  manner,  and  shall  be  capable  of  being 
enforced  by  the  same  means,  as  payment  of  the  fees  or  other  remuneration  payable  to 
the  receivers  appointed  under  "  The  Merchant  Shipping  Act,  1854,"  are  payable  or 
capable  of  being  enforced,  or  as  near  thereto  as  circumstances  permit ;  and  save  as  afore- 
said, and  saving  also  any  expenses  actually  and  properly  incurred,  no  such  receiver, 
seijeant,  deputy,  or  other  officer  as  aforesaid  shall  be  entitled  to  demand  or  receive  from 
any  person  any  fees  or  other  sums  in  respect  of  any  services  performed  by  him  as  receiver, 
and  this  Seeiion  shall  come  into  operation  immediately  after  the  pa<«Ring  of  this  Act. 

18.  All  fees  or  other  remuneration  received  by  any  such  receiver,  serjeant,  deputy,  or  Application  of 
other  officer  as  aforesaid  may  be  applied  by  him  to  his  own  use.  f«e*> 

14.  The  provisions  contained  in  the  Ninth  Part  of  "The  Merchant  Shipping  Act,  Ninth  Part  of 
1854,"  shall  come  into  operation  at  the  same  time  as  if  the  same  were  herein  repeated,  Merchant  ship- 
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and  were  hereby  expressed  to  be  intended  to  come  into  operation  immediaidy  after  tke 
passing  of  this  Act ;  and  the  following  Acts,  that  is  to  say,  the  Act  of  the  serenth  jm 
of  King  Qeorge  the  Second,  chapter  fifteen,  the  Act  of  the  twenty-aixth  year  of  Eiag 
George  the  Third,  chapter  eighty-six,  and  the  Act  of  the  fifty-third  year  of  King  Geixgi 
the  Third,  chapter  one  hundred  and  fifty-nine,  shall  be  considered  as  repealed  immt- 
diaiely  after  the  passing  of  this  Act 

15.  All  criminal  proceedings  under  "The  Seamen's  Fond  Winding-np  Act,  1S5L* 
"The  Pilotage  Law  Amendment  Act,  1863,"  **  The  Merchant  Shipping  Law  AmeodDoi 
Act,  1853,"  or  this  Act,  shall  be  carried  on  in  the  same  manner  as  similar  proeee&si 
under  ''The  Merchant  Shipping  Act,  1854 ; "  and  all  rules  of  law,  practice,  and  eridoia 
which  are  applicable  to  such  last-mentioned  proceedings  shall  be  applicable  to  crisiial 
proceedings  under  this  Act. 

16.  If  a  native  of  any  country  in  Asia,  Africa,  or  of  any  of  the  islands  in  the  Sosik 
Sea  or  the  Pacific  Ocean,  or  of  any  other  country  not  having  any  consul  in  the  Tiiited 
Kingdom,  is  brought  to  the  United  Kingdom  in  any  ship,  British  or  foreign,  as  a  seaosii. 
and  is  left  in  the  United  Kingdom,  and  within  six  months  of  his  being  so  left  beeoflm 
chargeable  upon  the  poor  rate,  or  commits  any  act  by  reason  of  the  committal  whereof  k 
is  liable  to  be  convicted  as  an  idle  and  disorderly  person,  or  any  other  act  of  vagnac;, 
the  master  or  owner  of  the  said  ship,  or  in  case  of  a  foreign  ship  the  penon  who  is 
consignee  of  the  ship  at  the  time  of  the  seaman  being  eo  left  as  aforesaid,  shall  inenrs 
penalty  not  exceeding  SOI,,  unless  he  can  show  that  the  person  so  left  as  afore-vid  quitted 
the  ship  without  the  consent  of  the  master,  or  that  due  means  have  been  afforded  by  aodi 
master,  owner,  or  consignee,  or  one  of  them,  to  such  person,  of  returning  to  his  native 
country,  or  to  the  country  in  which  he  was  shipped ;  and  the  court  inflicting  tnA 
penalty  may  order  the  whole  or  any  part  of  such  penalty  to  be  applied  towards  the 
relief  or  sending  home  of  such  person. 


SCHEDULE  to  which  this  Act  refers. 


Acts  akd  Farts  of  Acts  to  bb  bepealbs. 


Reference  to  Act. 


Title  of  Act. 


8  Eliz.  Cap.  13.         An  Act  touching  Sea  Marks  and  Mariners. 


12  Anne,   Stat.   2, 
Cap.  18. 

i  Geo.  1.  Cap.  12. 


7  Geo.  2.  Cap.  15. 


20  Geo.  2.  Cap.  38. 


26  Geo.  2.  Cap.  19. 


An  Act  for  the  preserving  all  such  Ships  and  Goods 
thereof  which  shall  happen  to  be  forced  on  shore 
or  stranded  on  the  Coasts  of  this  Kingdom  or  on 
any  other  of  Her  Majesty's  dominions. 

Tkii  Act  for  enforcing  and  making  perpetual  an  Act 
of  the  Twelfth  Year  of  Her  late  Migesty,  inti- 
tuled "Au  Act  for  the  preserving  all  such  Ships 
"and  Goods  thereof  which  shall  happen  to  be 
'*  forced  on  shore  or  stranded  upon  the  Coasts 
**  of  this  Kingdom  or  any  other  of  Her  Majesty's 
*' Dominions;"  and  for  inflicting  the  Fonish- 
ment  of  Death  on  such  as  shall  wSfully  bum  or 
destroy  Ships. 

An  Act  to  settle  how  far  Owners  of  Ships  shall 
he  answerable  for  the  Acts  of  the  Masters  or 
Mariners. 

An  Act  for  the  Relief  and  Support  of  maimed  dis- 
abled Seamen,  and  the  Widows  and  Children  of 
such  as  shall  be  killed,  slain,  or  drowned  in  the 
Merchant  Service. 

An  Act  for  enforcing  the  Laws  against  Persons 
who  shall  steal  or  detain  ^ipwrecked  Goods, 
and  for  the  Relief  of  Persons  suffering  Losses 
thereby. 


Extent  of  Beprel. 


The  whole  Act,    except 

Section  5. 
So  much  as  is  not  ahready 

repealed. 


So  much  as  is  not  alrsady 
repealed. 


The  whole  Act. 


So  much  as  is  not  already 
repealed. 


'  So  much  as  is  notalread; 
!      repealed. 
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Refomwe  to  Aet. 


2d  Geo.  8.  Gap.  86. 


26  Geo.  3.  Cap.  101. 
28  Geo.  3.  Cap.  25. 


29  Geo.  8.  Cap.  52. 


33  Geo.  8.  Cap.  57. 
(Local  and  Per- 
sonal.) 

46  Geo.  8.  Cap.  106. 


46  Geo.  3.  Cap.  182. 


48  Geo.  8.  Cap.  ISO. 


50  Geo.  8.  Gap.  95. 


51  Geo.  8.  Cap.  66. 


52  Geo.  3.  Cap.  115. 


58  Geo.  3.  Cap.  159. 
54  Geo.  8.  Cap.  186. 


Title  of  Act. 


An  Act  to  explain  and  amend  an  Act  made  in  the 
SoTenth  Tear  of  His  late  Mageety^B  Beign,  inti- 
tuled '*An  Act  to  settle  how  far  Owners  of 
''Ships  shall  be  answerable  for  the  Acts  of  the 
Masters  or  Mariners ;"  and  for  giving  a  further 
Relief  to  the  Owners  of  Ships. 

An  Act  for  erecting  certain  Lighthouses  in  the 
Northern  parts  of  Great  Britain. 

An  Act  to  render  more  effectual  an  Act  passed  in 
the  Twenty-sixth  Tear  of  His  present  Majesty's 
Reign,  intituled  "An  Act  for  erecting  certain 
"Lighthouses  in  the  Northern  Parts  of  Ghreat 
"Britain.»» 

An  Act  to  giro  further  Powers  to  the  Commis- 
sioners for  erecting  ceiiiain  Lighthouses  in  the 
Northern  Parts  of  Great  Britain. 

An  Act  for  incorporating  the  Commissioners  ap- 
pointed for  erecting  certain  Lighthouses  in  the 
Northern  Parts  of  Great  Britain. 

An  Act  to  provide  for  the  better  Execution  of  the 
several  Acts  relating  to  the  Revenues,  Matters, 
and  Things  under  the  Management  of  the  Com- 
missioners of  Customs  and  Port  Duties,  and  of 
the  Commissioners  of  Inland  Excise  and  Taxes 
in  Ireland. 

An  Act  for  erecting  a  Lighthouse  on  the  Bell  or 
Cape  Rock  on  the  Eastern  Coast  of  Scotland, 
and  for  enabling  the  Commissioners  of  the 
Treasury  to  advance  a  certain  Sum  of  Money 
out  of  the  Consolidated  Fund  of  Great  Britain 
towards  that  Purpose. 

An  Act  for  preventing  the  various  Frauds  and 
Depredations  committed  on  Merchants,  Ship- 
ownei'S,  and  Underwriters,  by  Boatmen  and 
others,  within  the  Jurisdiction  of  the  Cinque 
Ports,  and  also  for  remedying  certain  Defects 
relative  to  the  Adjustment  of  Salvage  under  a 
Statute  made  in  the  Twelfth  Tear  of  the  Reign 
of  Her  late  Majesty  Queen  Anne. 

An  Act  to  enable  the  Corporation  for  preserving 
and  improving  the  Port  of  Dublin  to  erect,  re- 
pair, and  maintain  Lighthouses  round  the  Coast 
of  Ireland,  and  to  raise  a  Fund  for  defraying 
the  Charge  thereof. 

An  Act  to  amend  and  render  more  effectual  several 
Acts  for  promoting  the  Trade  of  Dublin,  by 
rendering  its  Port  and  Harbour  more  commo- 
dious, and  for  erecting,  repairing,  and  main- 
taining Lighthouses  round  Uie  Coast  of  Ireland, 
and  to  raise  a  Fund  for  defraying  the  Charge 
thereof. 

An  Act  to  make  more  effectual  Provision  for  ena- 
bling the  Corporation  for  preserving  and  im- 
proving the  Port  of  Dublin,  to  erect,  repair, 
and  maintain  Lighthouses  and  Lights  round 
the  Coasts  of  Ireland,  and  to  raise  a  Fund  for 
defraying  the  Charge  thereof. 

An  Act  to  limit  the  Responsibility  of  Shipowners 
in  certain  Cases. 

An  Act  for  enabling  the  Commissioners  of  the 
Northern  Lighihouses  to  purchase  the  Island 
and  Light  of  May  at  the  Entrance  of  the  Frith 
of  Forth,  for  enabling  the  CommisBioners  of  the 
Treasury  to  advance  a  certain  Sum  of  Money 
towards  that  Purpoea,  and  for  amending  several 
Aots  in  regard  to  the  Northern  Idghthooaec 


Extent  of  Repeal. 


The  whole  Act. 


The  whole  Act. 
The  whole  Act. 


The  whole  Act. 
The  whole  Act. 
Sections  75  and  76. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act,  so  far 
relates  to  Lighthoui 
and  Light  Dues. 


The  whole  Act. 


The  whole  Act. 
The  whole  Act. 
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Baferanoe  (o  Aet. 


55  Gea  8.  Gap.  Izrii. 
(Local  and  Peraonal.) 

59  Geo.  3.  Cap.  12. 

1  &  2  Geo.  4.  Gap.  76. 


4  Geo.  4.  Cap.  88. 
e  Geo.  4,  Cap.  125. 

9  Geo.  4.  Cap.  86. 

11  Geo.  4.  Cap.  20. 

4  ft  5  Wm.  4.  Cap. 
52. 


it  &  6  Wm.  4.  Cap. 
19. 


G  &  7  Wm.  4.   Cap. 
79. 


1  &  2  Vict.  Cap.  6G. 


3  &  4  Vict.  Cap.  68. 


TiUo  of  Aer. 


Extent  of  BspcftL 


I 


7&8  Vict.  Cap.  112. 


8  &  9  Viet.  Cap.  86.  I 

8  &  9  Vict  Gap.  87.  ' 
8  &  9  Vict.  Cap.  89. 
8&9Vict.  Cap.  116. 

9&10Vici;.  Cap.  99. 

12  &  18  Vict.  Cap. 
29. 


An  Act  for  enabling  the  ComminionerB  of  the 
Northern  Lighthouses  to  erect  LighthonseB  on 
the  Isles  of  Man  and  Calf  of  Man. 

An  Act  to  amend  the  Laws  for  the  Belief  of  the 
Poor. 

An  Act  to  continue  and  amend  certain  Acts  for 
prerenting  the  Tarioos  Frauds  and  Depredations 
committed  on  MerchantSi  Shipowners,  and 
Underwriters,  by  Boatmen  and  others,  within 
the  Jurisdiction  of  the  Cinque  Ports,  and  also 
for  remedying  certain  Defects  relatiTO  to  the 
Adjustment  of  Salvage  under  a  Statute  made  in 
the  Tweiah  Year  of  the  Reign  of  Her  late 
Majesty  Queen  Anne. 

An  Act  for  regulating  Vessels  carrying  Passengers 
between  Great  Britain  and  Ireland. 

An  Act  for  the  Amendment  of  the  Law  respecting 
Pilots  and  Pilotage,  and  also  for  the  better 
Presenration  of  Floating  Lights,  Buoys,  and 
Beacons. 

An  Act  to  amend  an  Act  for  the  Amendment  of 
the  Law  respecting  Pilots  and  Pilotage,  and  also 
for  the  better  Preseryatbn  of  Floating  Lights, 
Buoys,  and  Beacons. 

An  Act  to  amend  and  consolidate  the  Laws  relat- 
ing to  the  Pay  of  the  Royal  Navy. 

An  Act  to  amend  an  Act  of  the  Twentieth  Year 
of  His  Majesty  King  George  the  Second  for  the 
Relief  and  Soppoit  of  sick,  maimed,  and  dis- 
abled Seamen,  and  the  Widows  and  Children  of 
such  as  sliall  be  killed,  slain,  or  drowned  in  the 
Merchant  Service,  and  for  other  Purposes. 

An  Act  to  amend  and  consolidate  the  Laws  relat- 
ing to  the  Merchant  Seamen  of  the  United  King- 
dom, and  for  forming  and  maintaining  a  Register 
of  all  the  Men  engaged  in  that  Service. 

An  Act  for  vesting  Lighthouses,  L'ghts,  and  Sea 
Marks  on  the  Coasts  of  England  in  the  Corpora- 
tion of  Trinity  House  of  Deptford  Strond  ;  and 
for  making  Provisions  respecting  Lighthouses, 
Lights,  Buoys,  and  Beacons,  and  Sea  MArks, 
and  the  Tolls  and  Duties  payable  in  respect 
thereof. 

An  Act  for  ma'ntaining  a  Lighthouse  at  Gibraltar, 
and  respecting  Lighthouses  not  within  the 
United  Kingdom. 

An  Act  to  enable  Her  Majesty  in  Council  to  autho- 
rise Ships  and  Vessels  belonging  to  Countries 
having  Treaties  of  Reciprocity  with  the  United 
Kingdom  to  be  piloted,  in  certain  Cases,  without 
having  a  licensed  Pilot  on  board ;  and  also  to 
regulate  the  mode  in  which  Pilot  Boats  shall  be 
painted  and  distinguished. 

An  Act  to  amend  and  consolidate  the  Laws  relat- 
ing to  Merchant  Seamen ;  and  for  keeping  a 
Register  of  Seamen. 

An  Act  for  the  General  Regulation  of  the  Customs. 

An  Act  for  the  Prevention  of  Smuggling     . 

An  Act  for  the  registering  of  British  Vessels 

An  Act  for  the  Protection  of  Seamen  entering  on 
board  Merchant  Ships. 

An  Act  for  consolidating  and  amending  the  Laws 
relating  to  Wreck  and  Salvage. 

An  Act  to  amend  the  Laws  in  force  for  the  En- 
couragement of  British  Shipping  and  Navigation. 


The  whole  Act. 


Section  32. 

The  whole  Act,  exee|!t 
Seetions  1,  2,  3,  4,  5, 
15,  16,  and  18. 


The  whole  Act. 
The  whole  AcU 


The  whole  Act 


Section  82. 

So  much  as  is  not  already 
repealed. 


So  much  as  is  not  already 
repealed. 

The  whole  Act. 


The  whole  Act 


The  whole  Act. 


The  whole  Act 


Seetions  45,  51,  53,  and 

140. 
Section  10. 
The  whole  Act 
The  whole  Act 

The  whole  Aet 

The  whole  Act 
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Reforenoe  to  Act 


12  &  13  Vict.  Cap. 
88. 

18  &  14  Vict.  Cap. 
93. 

13  &  14  Viet.  Cap. 
95. 

14  &  15  Yici.  Cap. 
35. 


Title  of  Act. 


Extoat  of  Repeal. 


1 4  &  15  Vict,  at  p. 

7y. 


14  &  15  Vict  Cap. 

9tf. 
14  &  ISViot  Cap. 

102. 


16  &  17  Vict.  Cap. 
129. 


An  Act  to  amend  the  Laws  relating  to  Pilotage     . 

An  Act  for  improving  the  Condition  of  Masters, 
Mates,  and  Seamen,  and  maintaining  Discipline 
in  the  Merchant  Service. 

An  Act  to  amend  the  Laws  relating  to  the  Customs. 

An  Act  to  extend  the  Benefits  of  certain  Provisions 
of  the  General  Merchant  Seamen's  Act  relating 
to  Apprentices  bound  to  the  Sea  Service  to 
Apprentices  bound  to  the  Sea  Service  by  Boards 
of  Guardians  of  the  Poor  in  Ireland,  and  to 
enable  such  Guardians  to  place  out  Boys  in  the 
Naval  Service. 

An  Act  to  consolidate  and  amend  the  Laws  relat- 
ing to  the  Regulation  of  Steam  Navigation,  and 
to  the  Boats  and  Lights  to  be  carried  by  sea-going 
Vessels. 

An  Act  to  amend  the  Mercantile  Marine  Act)  1850. 

An  Act  to  amend  the  Acts  relating  to  the  Merchant 
Seamen's  Fund  and  to  provide  for  winding  up 
the  said  Fund,  and  for  the  better  Management 
thereof  in  the  meantime. 

An  Act  further  to  amend  the  Law  relating  to 
Pilotage. 


16  &  17  Vict.  Cap.  '  An  Act  to  amend  various  Laws  relating  to  Mer- 
chant Shipping. 


181. 
17&18Yiet.  Cap.  5. 


The  whole  Act. 
The  whole  Act. 


Section  14. 

The  whole  Act,    except 
Section  10. 


An  Act  to  admit  Foreign  Ships  to  the  Coasting 
Trade. 


The  whole  Act. 


The  whole  Act. 

Sections  29,  SO,  31,  82, 
33,  84,  85,  80,  37,  88, 
and  61. 

The  whole  Act,  except 
Sections  8,  4,  5,  8, 10, 
11, 12, 18,  and  so  much 
of  Section  9  as  relates 
to  the  Recovery  of  Pi- 
lotage Rates  by  Cinque 
Ports  Pilots  licensed 
before  the  Act  came 
into  operation. 

The  whole  Act,  except 
Seotiona  12, 18,  24,  28, 
and  29. 

Section  4. 


^ 
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18  &  10  Vict. 
c.  91. 

Enaetmeat  eon- 

ceruiug  Mvings 

iMuiki  extended 

to  M«,m«a  ia  the 

navy. 

17  &  18  Vice. 

c.  l.)l,  s.  180. 

Adultlonal 

powers  of  navU 

ooarta. 

17&18Vic». 

f.  104,  S8. 200  to 

266. 


Wreet*,  Catual- 
tiUf  and  Salvage, 

Pa»t  VIII.  of 
M«)rch%nt  Ship- 
ping Act,  1851. 

In  CM*'  of  wreck 
of  fur«li(n  ship4, 
eoasul  general  to 
be  deemed  agent 
of  owner. 

Remaoeration  fur 
eervieea  bj  coast 
guard. 


Legal  Procedure, 

Past  X.  of  Mer- 

chant  Shliiplng 

Act,  1854. 

Jurisdiettoa  in 
ciae  of  off'iiicf>H 
on  board  nhlp. 
13  A 13  Vict, 
c.  96* 


MUeeUaneoui. 

PABTXI.ofMer- 

Clinnt  Shipping 

Act,  1854. 

R«1li>rof  destl- 
tateLaseank 


coantry  to  which  they  are  to  be  sent,  as  the  Board  of  Trade  may,  under  the  circam&tan^, 
think  fit  to  make  and  issae. 

17.  The  enactment  of  the  Merchant  Shipping  Act,  1854,  relating  to  sftTings  faaiiJa 
shall  apply  to  all  seamen  and  to  their  wives  and  families,  whether  such  seamen  beloag  to 
the  royal  nary  or  to  the  merchant  serrioe,  or  to  any  other  sea  senrioe. 

18.  Any  naval  court  summoned,  under  the  provisions  of  the  Merchant  Shipping  Ad, 
1854,  to  hear  any  complaint  touching  the  conduct  of  the  master  or  any  of  the  erevof 
any  ship,  shall,  in  addition  to  the  powers  given  to  it  by  the  said  act,  hare  power  to  trr 
the  said  master  or  any  of  the  said  crew  for  any  offences  against  the  Merchant  Shippiog 
Act,  185i,  in  respect  of  which  two  justices  would,  if  the  case  were  tried  in  the  United 
Kingdom,  hare  power  to  convict  summarily,  and  by  order  duly  made  to  inflict  the  same 
punishments  for  such  offences  which  two  justices  might  in  the  case  aforesaid  inflict  open 
summary  conviction;  provided,  that  in  cases  where  an  offender  is  sentenced  to  imprisoit- 
ment  the  sentence  shall  be  confirmed  in  writing  by  the  senior  naval  or  consular  oiflioer 
present  at  the  place  where  the  court  is  held,  and  the  place  of  imprisonment,  whether  oa 
land  or  on  board  ship,  shall  be  approved  by  him  as  a  proper  place  for  the  purpose,  ao^ 
copies  of  all  sentences  made  by  any  naval  court  summoned  to  hear  any  such  complaint  as 
aforesaid  shall  be  sent  to  the  commander-in-chief  or  senior  naval  officer  of  the  station. 

19.  Whenever  any  articles  belonging  to  or  forming  part  of  any  foreign  ship  whidi  lun 
been  wrecked  on  or  near  the  coasts  of  the  United  Kingdom,  or  belonging  to  or  forming 
part  of  the  cargo  thereof,  are  found  on  or  near  such  coasts,  or  are  brought  into  any  port 
in  the  United  Kingdom,  the  consul-general  of  the  country  to  which  such  ship,  or,  in  tie 
case  of  cargo,  to  which  the  owners  of  such  cargo,  may  have  belonged,  or  any  consular 
officer  of  such  country  authorised  in  that  behalf  by  any  treaty  or  agreement  with  saeh 
coantry,  shall  in  the  absence  of  the  owner  of  such  ship  or  articles,  and  of  the  master 
or  other  agent  of  the  owner,  be  deemed  to  be  the  agent  of  the  owner,  so  far  as  relates  to 
the  custody  and  disposal  of  such  articles. 

20.  In  cases  where  services  are  rendered  by  officers  or  men  of  the  coast  guard  service 
in  watching  or  protecting  shipwrecked  property,  then,  unless  it  can  be  shown  that  such 
services  have  been  declined  by  the  owner  of  such  property  or  his  agent  at  the  time  they 
were  tendered,  or  that  salvage  has  been  claimed  and  awarded  for  such  services,  the  owner 
of  the  shipwrecked  property  shall  pay  in  respect  of  the  said  serrices  remuneration  aooord- 
ing  to  a  scale  to  be  fixed  by  the  Board  of  Trade,  so,  however,  that  such  scale  shall  not 
exceed  any  scale  by  which  payment  to  officers  and  men  of  the  coast  guard  for  extra  duties 
in  the  ordinary  service  of  the  Commissioners  of  Customs  is  for  the  time  being  regulated; 
and  such  remuneration  shall  be  recoverable  by  the  same  means  and  shall  be  paid  to  the 
same  persons  and  accounted  for  and  applied  in  the  same  manner  as  fees  reoeived  by 
receivers  appointed  under  the  Merchant  Shipping  Act,  1854. 

21.  If  any  person,  being  a  British  subject,  charged  with  having  committed  any  crime 
or  offience  on  board  any  British  ship  on  the  high  seas  or  in  any  foreign  port  or  haiboor, 
or  if  any  person,  not  being  a  British  subject,  charged  with  having  committed  any  crune 
or  offence  on  board  any  British  ship  on  the  high  seas,  is  found  within  the  jurisdiction  of 
any  court  of  justice  in  Her  Majesty's  dominions  which  would  have  had  c<^^i8ance  of  sndi 
crime  or  offence  if  committed  within  the  limits  of  its  ordinary  jurisdiction,  such  court 
shall  have  jurisdiction  to  hear  and  try  the  case  as  if  such  crime  or  offence  had  been  com- 
mitted within  such  limits :  provided,  that  nothing  contained  in  this  section  shall  be 
construed  to  alter  or  interfere  with  the  Act  of  the  thirteenth  year  of  Her  present  Kajestv, 
chapter  ninety-six. 

22.  It  shall  be  the  duty  of  the  East  India  Company  to  take  charge  of  and  send  home 
or  otherwise  provide  for  all  persons,  being  Lascars  or  other  natives  of  the  territories  under 
the  government  of  the  said  Company,  who  are  found  destitute  in  the  United  Kingdom; 
and  if  any  such  person  is  relieved  and  maintained  by  any  guardians,  overseers,  or  other 
persons  administering  the  relief  of  the  poor,  such  overseers,  guardians,  or  other  penom 
may,  by  letter  sent  through  the  post  or  otherwise,  give  notice  thereof  in  writing  to  the 
Secretary  of  the  Court  of  Directors  of  the  East  India  Company,  specifying,  so  ftr  as  is 
practicable,  the  following  particulars ;  viz., 

1.  The  name  of  the  person  so  relieved  or  maintained  : 

2.  The  presidency  or  district  or  part  of  the  territories  of  the  East  India  CompaDV  of 

which  he  professes  to  be  a  native : 

3.  The  name  of  the  ship  in  which  he  was  brought  to  the  United  Kingdom  : 

4.  The  port  or  place  abroad  from  which  such  ship  sailed,  and  the  port  or  place  in  tiic 

United  Kingdom  at  which  such  ship  arrived,  when  he  was  so  brooght  to  the 
United  Kingdom,  and  the  time  of  such  arrival : 
And  the  said  East  India  Company  shall  repay  to  the  said  overseers,  goardiaDS,  or  other 
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persons,  oat  of  the  revenaea  of  the  said  Company,  all  monies  daly  expended  by  them  in  18  &  19  Yxor. 
relieving  or  maintaining  such  destitute  person,  after  the  time  at  which  such  notice  afore-         c  91. 
is  sent  or  othenrise  given. 


23.  It  shall  be  lawful  for  any  master  or  owner  of  a  ship  or  his  agent  to  enter  into  GoatrMto  nuiy 
agreements  with  Lascars  or  natives  of  the  territories  of  the  East  India  Company,  binding  uttres^in  i^iu 
them  to  proceed  to  any  port  or  ports  in  the  United  Kingdom,  either  as  seamen  or  as  under  oertain 
passengers,  and  there  to  enter  into  a  further  agreement  to  serve  as  seamen  in  any  ship  JJ^^^j^^  ^  bo  to 
Tvhich  may  happen  to  be  there,  and  to  be  bound  to  any  port  in  the  territories  of  the  East  the  United  King- 
India  Company;  provided,  that  every  such  original  agreem^ent  shall  be  made  in  such  ^o^t  ^r.d  then  to 
form,  and  shall  contain  such  provisions,  and  shall  be  executed  in  such  manner,  and  under  ^^^  ^^  ^ 
such  conditions  for  securing  the  return  of  such  Lascars  or  natives  to  their  own  country,  and  India  or  elae- 
for  other  purposes,  as  the  Governor  General  of  India  in  council,  or  the  governors  of  the  re-  ^^^^'^^ 
spective  presidencies  in  which  the  original  agreement  is  made,  in  council  may  direct ;  and 

if  any  Lascar  or  other  person  who  has  bound  himself  by  any  such  original  agreement  is,  on 
arriving  at  the  United  Kingdom,  required  to  enter  into  a  further  agreement  to  serve  as  a 
seaman  in  any  ship  bound  to  any  port  in  the  territories  of  the  East  India  Company,  and 
if  it  is  certified  by  some  officer  appointed  for  that  purpose  by  the  East  India  Company 
that  such  further  agreement  is  a  proper  agreement  in  all  respects  for  such  Lascar  or 
other  person  to  enter  into,  and  is  in  accordance  with  the  original  agreement,  and  that 
the  ship  to  which  such  further  agrreement  relates  is  in  all  respects  a  proper  ship  for  such 
Lascar  or  other  person  to  serve  in,  and  that  there  is  not,  in  the  opinion  of  such  officer, 
any  objection  to  the  full  performance  of  the  said  original  agreement,  such  Lascar  or  other 
penon  shall  be  deemed  to  be  engaged  under  such  further  agreement,  and  to  serve  as  a 
seaman  in  the  ship  to  which  it  relates,  and  shall  thereupon  be  deemed  to  be  for  all  pur- 
poses one  of  the  crew  of  the  ship ;  and  for  every  Lascar  or  other  person  in  respect  of 
whom  such  certificate  is  applied  for,  the  person  applying  for  the  same  shall  pay  to  such 
officer  as  aforesaid  such  fee  as  the  East  India  Company  may  appoint,  not  exceeding  ten 
shillings.  g^^^ 

24.  Nothing  herein  contained  shall  be  deemed  to  repeal  or  affect  any  provisions  con-  enactmente?'™^ 
tained  in  the  twenty-fifth,  twenty-sixth,  twenty-seventh,  twenty-eighth,  twenty-ninth,  4  Geo.  4»  c  80^ 
thirtieth,  thirty-first,  or  thirty-fourth  sections  of  the  act  of  the  fourth  year  of  Ring  George  17  jf  i^^^t 
the  Fourth,  chapter  eighty,  or  in  the  sixteenth  section  of  the  act  of  the  eighteenth  year  e.  120,  a.  16. 

of  Her  present  Majesty,  chapter  one  hundred  and  twenty. 


THE  PASSENGERS  ACT,   1865. 

18  &  19  viOT.  c  119. 

AN   ACT  TO  AMEND  THE   LAW  RELATING   TO   THE   CARRIAGE   OP 

PASSENGERS  BT   SEA. 

Whirbas  it  is  expedient  to  amend  "The  Passengers  Act,  1855:"  Be  it  therefore 
enacted  by  the  Queen's  most  Excellent  majesty,  by  and  with  the  advice  and  consent  of  18  Jb  19  Yiai, 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Parliament  assembled,        c.  119. 
and  by  the  authority  of  the  same,  as  follows  : —  ■ 

1.  On  the  first  day  of  October  next,  when  this  Act  shall  commence  and  come  into  Pr^atoty  CUiuta 
force,  "  The  Passengers  Act,  1852,"  shall  be  repealed ;  except  so  far  as  the  said  Act  ^^      — 
repeals  any  former  Act  or   enactment ;  and  except  as  to  existing  Passage  Brokers'  of^thU  AecTand 
Licences,  which  shall  continue  in  force  as  mentioned  in  section  sixty-eight  of  this  Act,  repeal  of  fonner 
and  except  as  to  any  ship  which  shall  have  cleared  out  from  any  colonial  port  under  the  ^tfoiHiAbUU^ 
said  Act,  and  before  this  Act  shall  have  come  into  operation  in  such  colony ;  and  except  tice,  and  ezeept 
so  &r  as  may  be  necessary  for  supporting  or  continuing  any  proceeding  heretofore  taken  ^^  ^i^'  ^° 
or  hereafter  to  b^  taken  upon  any  bond  given  under  the  said  Act,  or  upon  any  other  i6th  Oct.  1862. 
civil  process ;  and  except  as  to  the  recovery  and  application  of  any  penalty  for  any 
offence  committed  against  the  said  Act  before  the  commencement  of  this  Act ;  and 
except  also  as  to  an  Order  in  Council  made  by  Her  Mj^esty,  with  the  advice  of  her 
Privy  Council,  on  the  sixteenth  day  of  October  one  thousand  eight  hundred  and  fifty-two, 
in  pursuance  of  the  powers  given  by  the  fifty-fiflh  section  of  the  said  Act,  which  said 
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18  ft  19  YiOT. 
e.119. 

Short  tttlo  of  thifl 
Act ;  and  in 
legal  prooMdinga 
reforaoMlo 
MOliOQl  of  thii 
Aet  by  nambf  r 
to  bo  rafBdent. 

Dollnltlon  of 
toiiDS  used  la 
thittAct. 


To  what  Tosiels 
and  Toyages  this 
.Act  extends. 


Order  in  Coimcil  shall  renutin  in  force  until  altered  or  revoked  bj  anj  Order  in  Counci 
to  be  made  under  the  prorislonB  of  this  Act 

2.  In  citing  this  Act  in  other  Acts  of  Parliament,  or  in  anj  inatmment,  doomient^  or 
proceeding,  it  shall  be  sufficient  to  use  the  expression  "  The  Passengers  Aci^lS&5;* 
and  in  any  process  for  enforcing  the  remedies  or  penalties  given  or  imposed  b  j  tliia  Act» 
it  shall  be  sufficient,  without  specifying  more  particularly  the  cause  of  complauil  cr 
ofence,  to  refer  by  number,  according  to  the  copies  of  the  Act  printed  bj  the  Qneen^ 
printer,  to  the  section  or  sections  under  which  the  proceeding  is  taken. 

8.  For  the  purposes  of  this  Act,  the  following  words  and  expressions,  whenerer  ^ef 
occur,  shall  respectiyely  have  the  following  significations,  if  not  inconsiatent  with  the 
context  or  subject  matter ;  (that  is  to  say,)  words  of  one  number  or  gender  sihall  unpeit 
both  numbers  and  all  genders  respectively ;  the  expression  "  Her  Miyesty  "  ahall  indads 
her  heirs  and  successors ;  the  expression  "  Consular  Officer  "  shall  signify  and  indnde  Her 
Migesty's  consul  general,  consul,  and  vice  consul;  the  expression  "United  Kingdom* 
fchall  signify  Great  Britain  and  Ireland,  and  the  islands  of  Guernsey,  Jersey,  Aldemcy, 
Sark,  Sdlly,  and  Man ;  the  expression  "  North  America  "  shall  signify  and  include  the 
Bermudas,  and  all  ports  and  places  on  the  eastern  coast  of  the  continent  of  NorlA 
America,  or  in  the  islands  adjacent  or  near  thereto,  or  in  the  Gulf  of  Mexico  north  of  the 
Tropic  of  Cancer ;  the  expression  "  West  Indies*'  shall  signify  the  West  India  isbuidi^ 
the  Bahamas,  British  Guiana,  and  Honduras ;  the  expression  **  Governor  "  shall  signify 
the  person  who  for  the  time  being  shall  be  lawfully  administering  the  government  of  any 
British  colony  in  which  he  may  be  acting ;  the  expression  "  Statute  Adult "  shall  sig;nify 
any  person  of  the  age  of  twelve  years  or  upwards,  or  two  persons  between  the  ages  of  one 
and  twelve  years ;  the  expression  "  Passage "  shall  indude  all  passages  except  eafaia 
passages;  the  expression  "Passengers"  shall  include  all  passengers  except  cabin 
passengers,  and  except  labourers  under  indenture  to  the  Hudson's  Bay  Company,  and 
their  &milies,  conveyed  in  ships  the  property  of  or  chartered  by  the  said  company,  and 
no  persons  shall  be  deemed  cabin  passengers  unless  the  space  allotted  to  their  cxdosiTe 
use  shall  be  in  the  proportion  of  at  least  thirty-six  clear  superficial  feet  to  each  statute 
adult,  nor  unless  they  shall  be  messed  throughout  the  voyage  at  the  same  table  with  the 
master  or  first  officer  of  the  ship,  nor  unless  the  &re  contracted  to  be  paid  by  them 
respectively  shall  be  in  the  proportion  of  at  least  thirty  shillings  for  eveiy  week  of  the  length 
of  the  voyage  as  computed  under  the  provisions  of  this  Act  for  sailing  vessels  proceeding 
from  the  United  Kingdom  to  any  place  south  of  the  equator,  and  of  twenty  shillings  for  such 
vessels  proceeding  to  any  place  north  of  the  equator,  nor  unless  they  shall  have  been 
furnished  with  a  duly  signed  contract  ticket  according  to  the  form  in  schedule  (K.)  of 
this  Act ;  the  expression  "  upper  passenger  deck "  shall  signify  and  include  the  deck 
immediately  beneath  the  upper  deck  or  the  poop  or  round  house  and  deck  house  when 
the  number  of  passengers  and  cabin  passengers  carried  in  such  poop,  round  house  or 
deck  house  shall  exceed  one  third  of  the  total  number  of  passengers  which  such  ship  can 
lawfully  carry  on  the  deck  next  below ;  the  expression  "  lower  passenger  deck,"  the  deck 
next  beneath  the  upper  passenger  deck,  not  being  an  orlop  deck ;  the  expression  "  ship  '* 
shall  signify  any  description  of  sea-going  vessel,  whether  British  or  foreign ;  the 
expression  "  passenger  ship  "  shall  signify  every  description  of  such  ship  carrying  upon 
any  voyage  to  which  the  provisions  of  this  Act  shall  extend  more  than  thirty  passengers, 
or  a  greater  number  of  passengers  than  in  the  proportion  of  one  statute  adult  to  every  fifty 
tons  of  the  registered  tonnage  of  such  ship  if  propelled  by  sails,  or  of  one  statute  adult  to 
every  twenty-five  tons  if  propelled  by  steam ;  the  expression  "  master  "  shall  signify  the 
person  who  shall  be  borne  on  the  ship's  articles  as  master,  or  who,  other  than  a  pilot, 
shall  for  the  time  being  be  in  charge  or  command  of  any  such  ship  or  "passenger ship ;** 
and  the  expression  **  emigrant  runner  "  shall  signify  every  person  other  than  a  lieensed 
passage  broker  or  his  bond  fide  salaried  clerk,  who  within  any  port  or  place  of  shipping, 
or  within  five  miles  of  the  outer  boundaries  thereof  for  hire  or  reward,  or  the 
expectation  thereof,  shall  directly  or  indirectly  conduct,  solidt,  influence,  or  recommend 
any  intending  emigrant  to  or  on  behalf  of  any  passage  broker,  owner,  charterer,  or 
master  of  a  ship,  lodging  house  or  tavern,  or  shopkeeper,  money  changer,  or  other  d^er 
or  chapman,  for  any  purpose  connected  with  the  preparations  or  arrangements  for  a 
passage,  or  shall  give  or  pretend  to  give  to  such  intended  emigrant  any  information  or 
assistance  in  any  way  relating  to  emigration. 

4.  This  Act  shall  extend  to  every  *'  Passenger  ship"  proceeding  on  any  voyage  finom 
the  United  Kingdom  to  any  place  out  of  Europe,  and  not  being  within  the  Mediterranean 
sea,  and  on  every  colonial  voyage  as  herein-after  described,  and  in  the  particulars  men- 
tioned or  referred  to  in  sections  one  hundred,  one  hundred  and  one,  and  one  hundred  and 
two,  to  every  ship  bringing  passengers  into  the  United  Kingdom  from  any  place  ont  of 
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SuropA  and  not  being  within  the  Mediterranean  sea ;  but  Bhall  not  extend  to  any  of  Her  18  ft  19  Yior. 
^[i^e8ty*8  ahipa  of  war,  nor  to  any  ships  in  the  service  of  the  oommissioners  for  executing        c.  119. 

tJie  office  of  Lord  High  Admiral  of  the  United  Kingdom,  nor  to  any  ship  of  war  or  - 

transport  in  the  aerrioe  of  the  East  India  Company,  nor  to  any  steam  vessel  regularly 
employed  in  the  conveyance  of  the  public  mails  under  an  existing  contract  with  the 
Sovemment  of  the  state  or  colony  to  which  such  steam  vessel  may  belong,  provided  the 
master  thereof  shall,  on  demand,  produce  to  the  emigration  officer  at  the  port  of  clearance 
or  port  of  departure  a  certificate  of  exemption,  in  the  form  given  in  schedule  (A.)  hereto 
Annexed  under  the  hand  of  the  Postmaster  General  of  the  United  Kingdom,  or  of  some 
person  deputed  by  him  for  the  purpose,  or  in  the  case  of  a  colony,  under  the  hand  of  the 
C^vemor  thereof,  or  in  the  ease  of  a  foreign  state,  under  the  hand  of  the  Postmaster 
General  or  other  competent  government  officer  whose  signature  shall  be  authenticated  by 
the  signatnie  of  a  British  consular  officer  in  such  foreign  state. 

5.  Such  certificate  of  exemption  shall  be  issuable  at  the  discretion  of  the  officer  Penalty  on 
anthorised  to  grant  the  same  as  hereln-before  mentioned,  and  shall  remain  in  force  for  ^'^''^^^^{I  |_ 
the  period  specified  therein  unless  sooner  revoked  or  unless  the  vessel  for  which  it  shall  or  uiing  ft«adu. 
have  been  issued  shall  sooner  cease  to  be  employed  in  carrying  the  public  mails ;  and  if  l^nt  eertlfloat«a. 
any  person  shall  make  or  attempt  to  make  any  fraudulent  use  of  any  such  certificate,  or 

shall  forge,  counterfeit,  alter,  or  erase  the  whole  or  any  part  thereof,  or  shall  use  or 
attempt  to  use  any  spurious  or  fraudulent  certificate,  the  person  so  offending,  and  every 
pemon  aiding  and  abetting  in  snch  offence,  shall  be  liable  to  a  penalty  not  exceeding 
500/.  sterling,  and  the  vessel  for  which  the  exemption  is  claimed  shall  not  be  cleared  out 
until  all  the  requirements  of  thia  Act  have  been  complied  with. 

6.  And  whereas  by  a  warrant  under  Her  Majesty's  sign  manual,  bearing  date  on  the  CommlMioneni 
twenty-seventh  day  of  November  one  thousand  eight   hundred  and  forty-seven,  Her  clmr'tiiiii* Act'* 
Majesty  was  pleased  to  appoint  certain  persons  therein  named  under  the  style  of  "  The  lato  exeouaon. 
Colonial  Land  and  Emigration  Commissioners,"  to  be,  during  Her  Mi^esty's  pleasure, 
commissioners  in  the  United  Kingdom  for  the  sale  of  the  waste  lands  of  the  crown  of 

Her  Miyesty's  colonies,  and  for  superintending  the  emigration  of  the  poorer  classes  of 
Her  Miyesty's  subjects  to  such  colonies :  And  whereas  it  is  expedient  that  such  commis- 
aioners  should  be  empowered  to  carry  this  Act  into  execution :  Be  it  therefore  enacted, 
that  the  said  commissioners,  and  their  successors  for  the  time  being,  shall  and  they  are 
hereby  empowered  to  carry  this  Act  into  execution ;  and  that  for  all  legal  and  other 
purposes  it  shall  be  sufficient  to  describe  such  commissioners  by  the  style  of  ''The 
Emigration  Commissioners." 

7.  The  said  emigration  commissioners  for  the  time  being  may  sue  and  be  sued  in  the  Emlgratlmi 
name  of  their  secretary,  or  of  any  one  of  such  commissioners  for  the  time  being,  and  legal  oommiMtonera 
or  equitable  proceedings  taken  by  or  against  the  said  commissioners  m  the  name  of  any  ^a^d  la  the  name 
one  of  them  or  of  their  secretary  shall  not  abate  nor  be.  discontinued  by  the  death  or  of  their  ■eeratarjr 
removal  of  such  secretary  or  commissioner,  but  the  secretary  for  the  time  being,  or  any  ^' 

one  of  snch  commissioners,  shall  always  be  deemed  to  be  the  plaintiff  or  defendant  (as 

the  case  may  be)  in  any  such  proceedings :  Provided  always,  that  the  said  commissioners  ^^^emotftwii 

and  their  secretary,  and  the  emigration  officers  herein-after  mentioned  respectively,  shall  lubuttj. 

in  no  case  be  personally  liable,  nor  shall  the  private  estate  and  effects  of  any  of  them  be 

liable,  for  the  pa3rment  of  any  monies  or  costs  or  otherwise  in  respect  of  any  contract 

made  or  hereafter  to  be  made  by  them  or  any  of  them,  or  in  respect  of  any  legal  or 

equitable  proceedings  taken  against  them  or  any  of  them,  or  for  any  act,  deed,  or  matter 

done  or  executed  by  them  or  any  of  them  in  their  or  his  official  capacity  and  on  the 

public  service. 

8.  In  the  United  Kingdom  the  said  commissioners  acting  under  the  sanction  of  one  of  Emigration 
Her  Majesty's  principal  secretaries  of  state,  and  in  Her  Migesty's  possessions  abroad,  the  ^j^^  ^1^ 
respective  governors  thereof  may  from  time  to  time  appoint,  and  the  said  commissioners  under  the  com- 
and  governors  may  at  pleasure  from  time  to  time  remove,  such  emigration  officers  and  miasionera,  Ac , 
anistant  emigration  officers  as  they  may  respectively  think  necessary  for  the  purpose  of  ap^^^eifte 
canying  this  Act  into  execution,  under  the  direction  of  the  said  commissioners  or  toeontinaeuatil 
governors,  as  the  case  may  be  :  Provided,  nevertheless,  that  all  existing  appointments  of  ^^^^^ 
emigration  officers  or  immigration  agents  and  of  their  assistants,  as  well  in  the  United 

Kingdom  as  in  Her  Miyesty's  possedsions  abroad,  shall  continue  in  force  under  this  Act 
until  duly  revoked. 

9.  All  powers,  fonctions,  and  duties  to  be  exercised  or  performed  by  any  such  emigration  Datlea  hy 
officer,  may  be  exercised  and  performed  respectively  by  Ids  assistant,  or,  at  any  port  where  ^^"^i  ^  ^^ 
there  shall  be  no  such  emigration  officer  or  assistant,  or  in  their  absence,  by  the  chief  customs, 
officer  of  customs  for  the  time  being  at  such  port. 

10.  The  master  of  every  ship,  whether  a  "  passenger  ship  "  or  otherwise,  fitting  or  Faoiiitiea  to  be 
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intended  for  the  carriage  of  passengerB^  or  which  shall  cany  passengers  upon  any  rojwgt 
to  which  this  Act  extends,  shall  afford  to  such  emigration  officer  as  aforesaid  at  aaj 
port  or  place  in  Her  Migesty's  dominionji,  and,  in  the  case  of  British  ships  to  Her  IfAJeitj's 
consular  officer  at  any  foreign  port  or  place  at  which  such  ship  shall  be  or  arrire,  ererj 
facility  for  inspecting  such  ship  and  for  communicating  with  the  paasengers,  and  fcr 
aftcertaining  that  the  proyiBions  of  this  Act,  so  far  as  the  same  may  be  applicable  to  eia^ 
ships,  have  been  duly  complied  with ;  the  master  of  any  ship  who  shall  omit  or  fiul  u 
comply  with  any  of  the  requirements  of  this  section  shall  be  liable  to  a  penalty  aot 
ezcee<Ung  50/. 

11.  No  ship  fitted  or  intended  for  the  carriage  of  passengers  as  a  "  passenger  ik^* 
shall  clear  out  or  proceed  to  sea  until  the  master  thereof  shall  haye  obtained  from  the 
emigration  officer  at  the  port  of  clearance  a  certificate  of  clearance  under  hia  hand  thst 
all  the  requirements  of  this  Act,  so  fsr  as  the  same  can  be  complied  with,  before  the 
departure  of  such  ship,  have  been  duly  complied  with,  and  that  such  ship  is,  in  his  opiaioB, 
seaworthy,  in  safe  trim,  and  in  all  respects  fit  for  her  intended  voyage,  and  that  her 
passengers  and  crew  are  in  a  fit  state  to  proceed,  nor  until  the  master  shall  hare  joined 
in  executing  such  bond  to  the  crown  as  required  by  the  sixty-third  section  of  this  Act : 
Provided,  that  if  such  emigration  officer  shall  refuse  to  grant  such  certificate,  and  the 
owner  or  charterer  of  such  ship  shall  appeal  in  writing  to  the  emigration  commissionen, 
such  commissioners  shall  appoint  any  two  other  emigration  officers,  or  any  two  competent 
persons,  at  the  expense  of  the  appellant,  to  examine  into  the  matter,  and  if  the  persons 
so  appointed  shall  grant  a  certificate  under  their  joint  hands  to  the  purport  herein-befon 
required,  such  certificate  sball  be  held  to  be  of  the  same  effect  as  if  grants  by  the 
emigration  officer  of  the  port  of  clearance. 

12.  If  any  ''passenger  ship"  shall  clear  out  or  proceed  to  sea  without  the  master'a 
having  first  obtained  such  certificate  of  clearance,  or  without  his  having  joined  in 
executing  such  bond,  as  by  this  Act  is  required,  or  if  such  ship  after  having  sailed  afaall 
put  into  any  port  or  place  in  the  United  Kingdom  in  a  damaged  state,  and  aball  pot  to 
sea  again  without  the  master  having  first  obtained  such  certificate  of  clearance  as  required 
by  section  fifty  of  this  Act,  such  ship  shall  be  forfeited  to  the  use  of  Her  Majesty,  and 
may  be  seized  by  any  officer  of  customs,  if  found,  within  two  years  from  the  commiaaioa 
of  the  offence,  in  any  port  or  place  in  Her  Majesty's  dominions ;  and  such  ship  shall 
thereupon  be  dealt  with  in  the  same  manner  as  if  she  had  been  seized  as  forfeited 
under  any  of  the  laws  relating  to  the  customs  for  an  offence  incurring  forfeiture  nnder 
those  laws. 

18.  No  ship  shall  carry  passengers  or  cabin  passengers  on  more  than  two  decks; 
provided,  that  cabin  passengers  in  a  proportion  not  exceeding  one  cabin  passenger  hr 
every  one  hundred  tons  of  the  ship's  registered  tonnage,  or  sick  persons  placed  in  a 
hospital,  as  herein-after  provided,  may  be  carried  in  a  poop  or  deck  house,  notwithstand- 
ing that  passengers  are  carried  on  two  other  decks,  and  if  passengers  are  carried  nnder 
the  poop  or  in  any  round  house  or  deck  house,  such  poop,  round  house,  or  deck  honse 
shall  be  properly  built  and  secured  to  the  satisfaction  of  the  emigration  officer  at  the 
port  of  clearance :  For  any  breach  of  this  enactment  the  master  of  the  ship  shall  for  each 
offence  be  liable  to  a  penalty  not  exceeding  5002.  nor  less  than  201.  steriing. 

14.  For  determining  the  number  of  passengers  to  be  carried  in  any  "  passenger  ship  * 
the  following  rules  shall  be  observed  : 

(1.)  No  ship  propelled  by  sails  only  shall  carry  a  greater  number  of  persons  (indnding 
every  individual  on  board)  than  in  the  proportion  of  one  statute  adult  to  ereiy 
two  tons  of  her  registered  tonnage : 
(2.)  No  ship  shall  carry  under  the  poop,  or  in  the  round  house  or  deck  house,  or  on  the 
"  upper  passenger  deck,"  a  greater  number  of  passengers  than  in  the  proportion 
of  one  statute  adult  to  every  fifteen  clear  superficial  feet  of  deck  allotted  to 
their  use  : 
(3.)  No  ship  shall  carry  on  her  lower  passenger  deck  a  greater  number  of  passengers 
than  in  the  proportion  of  one  statute  adult  to  every  eighteen  clear  superficial  feet 
of  deck  allotted  to  their  use :  Provided,  nevertheless,  that  if  the  height  between 
such  lower  passenger  deck  and  the  deck  immediately  above  it  shall  be  lef«  than 
seven  feet,  or  if  the  apertures  (exclusive  of  side  scuttles)  through  which  light  and 
air  shall  be  admitted  together  to  the  lower  passenger  deck  shall  be  less  in  size 
than  in  the  proportion  of  three  square  feet  to  every  one  hundred  superficial  feet 
of  the  lower  passenger  deck,  no  greater  number  of  passengers  shall  be  carried  on 
such  deck  than  in  the  proportion  of  one  statute  adult  to  every  twenty-five  clear 
superficial  feet  thereof : 
(4.)  No  ship,  whatever  be  her  tonnage  or  superficial  space  of  "passengers  decks,"  shall 


PASSENGEES  ACT,    1855.  757 

cany  a  greater  nmnber  of  passengers  on  the  whole  than  in  the  proportion  of  one  18  &  19  Yior. 
statute  adult  to  every  five  superficial  feet,  clear  for  exercise,  on  the  upper  deck        c  119. 
or  poop,  or  (if  secured  and  fitted  on  the  top  with  a  railing  or  guard  to  the  satis- 
£Etction  of  the  emig^tion  officer  at  the  port  of  clearance)  on  any  round  house  or 
deck  house : 
(5.)  In  the  measurement  of  the  passenger  decks,  poop,  round  house,  or  deck  house,  the 
space  for  the  hospital  and  that  occupied  by  such  portion  of  the  personal  luggage 
of  the  passengers  as  the  emigration  officer  may  permit  to  be  carried  there  shall 
be  included : 
TT  there  shall  be  on  board  of  any  ship  at  or  after  the  time  of  clearance  a  greater  number.  Penalty, 
either  of  persons  or  passengers  (except  by  births  at  sea),  than  in  the  proportions  respectively 
Iterein-before  mentioned,  the  master  of  such  ship  shall  be  liable  to  a  penalty  not  exceeding 
20/.  nor  less  than  51.  sterling  for  each  passenger  or  person  constituting  such  excess. 

16.  Provided  nevertheless.  That  nothing  in  this  Act  contained  shall  extend  to  repeal  or  Nothing  to 
'wry  an  Act  passed  in  the  session  of  Parliament  holden  in  the  sixteenth  and  seventeenth  extend  to  repeal 
years  of  the  reign  of  Her  present  Miyesty,  chapter  eighty-four,  intituled  "  An  Act  to  Jf^/^  ^^^ 
Amend  the  passengers  Act,  1852,  so  fitr  as  relates  to  the  passages  of  natives  of  Asia  or 
Africa,  and  also  passages  between  the  island  of  Ceylon  and  certain  parts  of  the  East 
Indies." 

16.  The  master  of  every  ship,  whether  a  "passenger  ship"  or  otherwise,  carrying  puaangen' liste 
passengers  on  any  voyage  to  which  this  Act  extends,  shall,  before  demanding  a  clearance  to  be  delirered 
for  such  ship,  sign  two  lists,  made  out  according  to  the  form  contained  in  schedule  (B.)  [SJ^mi^Si*  ^ei^re 
hereto  annexed,  correctly  setting  forth  in  the  manner  therein  directed  the  name  and  Glear»noe. 
other  particulars  of  the  ship,  and  of  every  passenger  on  board  thereof;  and  the  said  lists, 

when  countersigned  by  the  emigration  officer,  where  there  is  one  at  the  port,  shall  be 

delivered  by  the  master  to  the  officer  of  the  customs  from  whom  a  clearance  of  the  said 

■hip  shall  be  demanded,  and  such  officer  shall  thereupon  also  countersign  and  return  to 

the  said  master  one  of  such  lists,  herein-after  called  "  The  Master's  List ;"  and  the  said 

master  shall  note  in  writing  on  such  last-mentioned  list,  and  on  any  additional  lists  to  be 

made  out  as  next  herein-after  provided,  the  date  and  supposed  cause  of  death  of  any 

passenger  who  may  die,  and  the  date  of  birth  and  sex  of  any  child  who  may  be  bom  on 

the  voyage,  and  shall  exhibit  such  last-mentioned  list,  with  any  additions  which  may 

from  time  to  time  be  made  thereto,  as  herein-after  directed,  to  the  chief  officer  of  customs 

at  any  port  or  place  in  Her  Majesty's  possessions,  or  to  Her  Miyesty's  consular  officer  at 

any  foreign  port  at  which  the  said  passengers  or  any  of  them  shall  be  landed,  and  shall 

deposit  the  same  with  such  chief  officer  of  customs  or  such  consular  officer,  as  the  case 

may  be,  at  the  final  port  or  place  of  discharge,  and  such  officer  of  customs  or  consular 

oflloer  shall  thereupon  forthwith  transmit  the  particulars  respecting  any  passenger  who 

may  die,  or  of  any  child  who  may  be  born  on  the  voyage  to  the  Registrar  General  of  births, 

deaths,  and  marriages  in  England,  who  shall  file  the  same,  and  enter  a  copy  thereof,  under 

his  hand,  in  the  "  Marine  Register  Book,"  which  entry  shall  be  dealt  with  and  be  of  the 

•ame  value  as  evidence  as  any  other  entry  made  in  such  book  under  the  provisions  of  an 

Act  passed  in  the  session  of  parliament  held  in  the  sixth  and  seventh  years  of  the  reign 

of  Her  present  Majesty,  intituled  "  An  Act  for  Registering  Births,  Deaths,  and  Marriages 

in  England :"  In  case  of  noncompliance  with  any  of  the  requirements  of  this  section  on  e  ^  7  ^.4,  c.86. 

the  part  of  the  master,  or  if  such  lists  shall  be  wilfully  false,  the  master  shall  for  each 

oflTence  be  liable  to  a  penalty  not  exceeding  1002.  nor  less  than  5/.  sterling. 

17.  If  at  any  time  after  such  lists  shall  have  been  signed  and  delivered  as  aforesaid  Lists  of  ptMen- 
any  additional  passenger  shall  be  taken  on  board,  in  every  such  case  the  master  shall,  f^^*  embarked 
according  to  the  form  aforesaid,  add  to  "The  Master's  List"  the  names  and  other  to  be  delivered 
particulars  of  every  such  additional  passenger,  and  shall  also  sign  a  separate  list,  made  by  muter, 
out  according  to  the  form  aforesaid,  containing  the  names  and  other  particulars  of  every  ^mplSiui.™*"' 
such  additional  passenger,  and  such  last-mentioned  list,  when  countersigned  by  the 
emigpration  officer,  where  there  is  one  at  the  port,  shall,  together  with  "  the  master's 

list "  to  which  such  addition  shall  have  been  made,  be  delivered  to  the  chief  officer  of 
customs  as  aforesaid,  and  thereupon  such  officer  shall  countersign  "  the  master's  list,"  and 
shall  return  the  same  to  the  said  master,  and  shall  retain  the  separate  list,  and  so  on  in 
like  manner  whenever  any  additional  passenger  or  passengers  may  be  taken  on  board ; 
or  if  no  officer  of  customs  shall  be  stationed  at  the  port  or  place  where  such  additional 
passenger  or  passengers  may  be  taken  on  board,  the  said  lists  shall  be  delivered  to  the 
officer  of  customs  at  the  next  port  or  place  at  which  such  vessel  shall  touch  or  arrive  and 
where  any  such  officer  shall  be  stationed,  to  be  dealt  with  as  herelu-before  mentioned  : 
provided,  that  when  any  additional  passengers  shall  be  taken  on  board  the  master  shall 
obtain  a  fresh  certificate  from  the  emigration  officer  of  the  port  that  all  the  requirementa 
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18  k  19  ViOT.  of  iluB  Act  hare  been  duly  complied  with  before  the  ship  shall  proceed  to  sem :  in  ease  of 
0. 119.        noncompliance  with  anj  of  the  requirements  of  this  section,  the  master  of  sodi  dnp 

shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  50/.  nor  less  than  SI.  stcriii^ 

Penalty  on  18.  If  an  J  person  shall  be  found  on  board  any  passenger  ship  with  intent  to  obtain  a 

EouthBb^Mwi^  passage  therein  without  the  consent  of  the  owner,  charterer,  or  master  thereoi^  taA 

oateoDMntof      person,  and  every  person  aiding  and  abetting  him  in  such  fraudulent  intent,  shafl 

ownera,  ke.         respectively  be  liable  to  a  penalty  not  exceeding  61.,  and  in  de&nlt  of  payment  to 

imprisonment,  with  or  without  hard  labour,  for  a  period  not  exceeding  three  calen^ 

months ;  and  such  person  so  found  on  board  may  be  taken  before  any  jasUoe  of  tiie 

peace  without  warrant,  and  such  justice  may  summarily  hear  the  case,  and  on  proof  of 

the  offence  convict  such  offender  as  aforesaid. 

All  pasNoger  19.  No  ''  passenger  ship  "  shall  clear  out  or  proceed  to  sea  unless  she  shall  have  been 

'^^ad'hiib"^'    >^^^®7®^>  under  the  direction  of  the  emigration  officer  at  the  port  of  cleanmeey  boiat 

elMring  oat!       the  expense  of  the  owner  or  charterer  thereof,  by  two  or  more  competent  surveyon  to  be 

appointed  by  the  said  emigration  commissioners  for  each  port  at  which  there  may  be  an 

emigration  officer,  and  for  other  ports  by  the  commissioners  of  customs,  nor  unless  it 

shall  be  reported  by  such  surveyors  that  such  "  passenger  ship "  is  in  tiieir  opinion 

seaworthy,  and  fit  for  her  intended  voyage.    The  survey  shall  be  made  before  any  part  of 

the  cargo  is  taken  on  board,  except  so  much  as  may  be  necessary  for  baHasting  tbe  shipir 

and  such  portion  of  cargo  if  laden  on  board  shall  be  shifted,  if  required  by  the  emigration 

officer  or  surveyors,  so  as  to  expose  to  view  successively  every  part  of  the  &ame  of  the 

Penalty  on  non-   ship.     In  case  of  noncompliance  with  any  of  the  requirements  of  this  section,  the 

oompiiAnee.         owner,  charterer,  or  master  of  the  ship,  or  any  of  them,  shall  for  each  offence  be  liable 

Power  to  ownera  to  a  penalty  not  exceeding  100/.  nor  less  than  61.  sterling :  Provided  always,  thai  in  ease 

to  appeal  •■  gainst  any  *'  passenger  ship  *'  shall  be  reported  by  any  such  surveyors  not  to  be  seaworthj,  or 

of  abips  not  bfciog  ^^^  ^^  ^^^  ^^'  ^^  intended  voyage,  the  owner  or  charterer,  if  he  shall  think  fit,  maj 

■eairorthy.  require,  by  writing  under  his  hand,  the  emigration  officer,  or  in  his  absence  the  chief 

officer  of  customs,  to  appoint  three  other  competent  surveyors,  of  whom  two  at  least 

shall  be  shipwrights,   to  survey  the  said  ship,  at  the  expense  of  the  said  owner  or 

charterer ;  and  the  said  officer  shall  thereupon  appoint  such  surveyors,  who  shall  sonrey 

the  said  ship,  and  if  they  shall,  by  an  unanimous  report  under  their  hands  (bat  not 

otherwise),  declare  the  said  ship  to  be  seaworthy,  and  fit  for  her  intended  voyage  tlie 

said  ship  shall  then,  for  the  purposes  of  this  Act,  be  deemed  seaworthy  for  sneh 

voyage. 

Ae  to  the  eon-  20.  In  every  ''passenger  ship"  the  beams  supporting  the  "passenger  decks*  shall 

b^^^" dd   k    ^'^"^  P^^  ^^        permanent  structure  of  the  ship :  they  shall  be  of  adequate  stren^h, 

"'  in  the  judgment  of  the  emigration  officer  at  the  port  of  clearance,  and  shall  be  firmly 

secured  to  the  ship  to  his  satis&ction.    The  ''  passenger  decks "  shall  be  at  least  one 

inch  and  a  half  in  thickness,  and  shall  be  laid  and  firmly  fastened  upon  the  beams 

continuously  from  side  to  side  of  the  compartment  in  which  the  passengers  are  berthed. 

The  height  between  that  part  of  any  deck  on  which  passengers  are  carried  and  the 

deck  immediately  above  it  shall  not  be  less  than  six  feet    In  case  of  noncompliance  with 

any  of  the  requirements  of  this  section,  the  owner,  charterer,  or  master  of  the  ship,  or 

any  of  them,  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  50/.  nor  h 

61.  sterling. 

Arrangement  ^^'  ^^^^  shall  not  be  more  than  two  tiers  of  berths  on  any  one  deck  in  any  * 

and  size  of  ship,"  and  the  interval  between  the  floor  of  the  berths  and  the  deck  immediately  beneath 

^MitthM.  them  shall  not  be  less  than  six  inches,  nor  the  interval  between  each  tier  of  berUis  and 

between  the  uppermost  tier  and  the  deck  above  it  less  than  two  feet  six  inches :  the 

berths  shall  be  securely  constructed,  and  of  dimensions  not  less  than  six  feet  in  length 

and  eighteen  inches  in  width  for  each  statute  adult,  and  shall  be  sufficient  in  number  for 

the  proper  accommodation  of  all  the  passengers  contained  in  the  lists  of  paasengere 

herein-before  required  to  be  delivered  by  the  master  of  the  ship.    No  part  of  any  berth 

shall  be  placed  within  nine  inches  of  any  water-closet  erected  in  the  between-decks.    In 

case  of  noncompliance  with  any  of  the  requirements  of  this  section,  the  owner,  charterer, 

or  master  of  the  ship,  or  any  of  them,  shall  for  each  offence  be  liable  to  a  penalty  not 

exceeding  50/.  nor  less  than  5/.  sterling. 

Single  men  to  be      22.  In  every  "  passenger  ship  "  all  the  male  passengers  of  the  age  of  fourteen  years 

bHrthed  In  a        and  upwards  who  shall  not  occupy  berths  with  their  wives  shall,  to  the  satisfaction  of  the 

parbmentT^"^'      emigration  officer  at  the  port  of  clearance,  be  berthed  in  the  fore  part  of  the  ship,  in  a 

compartment  divided  off  from  the  space  appropriated  to  the  other  passengers  by  a 

bf        substantial  and  well-secured  bulk-head,  without  opening  into,  or  communication  with, 

and  sexes  in  one  ^^7  acyoining  passenger  berth,  or  in  separate  rooms  if  the  ship  be  fitted  with  endoeed 

berth.  berths :  not  more  than  one  passenger,  unless  husband  and  wife,  or  females  or  children 
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under  twelve  years  of  age,  aliall  be  placed  in  or  occupy  the  same  berth.    In  ease  of  18  &  19  Vior. 
AoxLcomplianee  with  any  of  the  requirements  of  this  section,  the  owner,  charterer,  or        c.  119. 

master  of  the  ship,  or  any  of  them,  shall  for  each  offence  be  liable  to  a  penalty  not  — 

ejcoeediog  50/.  nor  less  than  5L  sterling. 

23.  No  berths  in  a  "  passenger  ship  "  occupied  by  passengers  during  the  voyage  shall  ^^*Ii]?^,|®  **• 
l>e  taken  down  until  forty-eight  hours  after  the  arrival  of  such  ship  at.  the  port  of  final  p!!!^agen 
discharge,  unless  all  the  passengers  shall  have  voluntarily  quitted  the  ship  before  the  landed, 
expiration  of  that  time.    In  case  of  noncompliance  with  any  of  the  requirements  of  this 
section,  the  master  of  such  ship  shall  be  liable  for  each  offence  to  a  penalty  not  exceeding 
60L  nor  leas  than  5L  sterling. 

24.  In  every  "passenger  ship "  there  shall  be  a  sufficient  space  properly  divided  off  to  Sptoe  to  be 
the  satisfaction  of  the  emigration  officer  at  the  port  of  clearance,  to  be  used  exclusively  v"*^^'.^^  ^'^ 
ma  a  hospital  or  hospitals  for  the  passengers:  this  space  shall  be  under  the  poop,  or  in  the       ^ 
round  house,  or  in  any  deck  house  which  shall  be  properly  built  and  secured  to  the 
aatls&ction  of  such  emigiation  officer,  or  on  the  upper  passenger  deck,  and  not  elsewhere, 

WLad  shall  in  no  case  be  less  than  eighteen  clear  superficial  feet  for  every  fifty  passengers 
'which  the  ship  shall  carry.  Such  hospitals  shall  be  fitted  with  bed-places  and  supplied 
irith  proper  beds,  bedding,  and  utensils,  to  the  satisfaction  of  the  emigration  officer  at 
the  port  of  clearance,  and  throughout  the  voyage  kept  so  fitted  and  supplied.  In  case  of  penftitj. 
nonoomplianoe  with  any  of  the  requirements  of  this  section,  the  owner,  charterer,  or 
master  of  the  ship  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  50/.  nor  less 
thsn  5/.  sterling. 

25.  No  "  passenger  ship  **  shall  dear  out  or  proceed  to  sea  unless  fitted,  to  the  satis-  Radiation  m  to 
faction  of  the  emig^tion  officer  at  the  port  of  clearance,  with  at  lea^t  two  privies,  and  ®  'ostmctlon  of 
with  two  additional  privies  on  deck  for  every  one  hundred  passengers  on  board,  and  in  ^^  ^  ^' 
ships  carrying  as  many  as  fifty  female  passengers,  with  at  least  two  watercloset^  under 

the  poop,  or  elsewhere  on  the  upper  deck,  to  the  satisfaction  of  such  emigration  officer 
for  the  exclusive  use  of  the  women  and  young  children ;  all  of  which  privies  and  water- 
closets  shall  be  firmly  constructed  and  maintained  in  a  serviceable  and  cleanly  condition 
throughout  the  voyage,  and  shall  not  be  taken  down  until  the  expiration  of  forty-eight 
hours  after  the  arrival  of  the  ship  at  the  port  of  final  discharge,  unless  all  the  passengers 
sooner  quit  the  ship ;  provided  that  such  privies  shall  be  placed  in  equal  numbers  on  each 
side  of  the  ship,  and  need  not  in  any  case  exceed  twelve  in  number.  In  case  of  noncom- 
pliance with  any  of  the  requirements  of  this  section,  the  master  shall  be  liable  to  a 
penalty  for  each  offence  not  exceeding  50/.  nor  less  than  5/.  sterling. 

26.  No  "  passenger  ship  "  shall  clear  out  or  proceed  to  sea  without  such  provision  for  X%  to  it ^bt  sni 
affording  light  and  air  to  the  passenger  decks  as  the  circumstances  of  the  case  may,  in  ▼oi'tUfttion. 
the  Judgment  of  the  emigration  officer  at  the  port  of  clearance,  require ;  nor  if  there  are 

as  many  as  one  hundred  passengers  on  board,  without  having  an  adequate  and  proper 

Tentilating  apparatus,  to  be  approved  by  such  emigration  officer  and  fitted  to  his  satls- 

iaction ;  the  passengers  shall,  moreover,  have  the  free  and  unimpeded  use  of  the  whole  of 

•ach  hatchway  situated  over  the  space  appropriated  to  their  use,  and  over  each  such 

hatchway  there  shall  be  erected  such  a  boobyhatch  or  other  substantial  covering  as  shall, 

in  the  opinion  of  such  emigration  officer,  afford  the  greatest  amount  of  light  and  air, 

and  of  protection  from  wet,  as  the  case  will  admit    In  case  of  noncompliance  with  any  penaltf  oa  noa- 

of  the  requirements  of  this  section,  the  owner,  charterer,  or  master  of  the  ship,  or  any  of  compUauos. 

them,  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  50/.  nor  less  than  20/. 

27.  Every  **  passenger  ship "  shall  carry  throughout  the  voyage  a  number  of  boats 
according  to  the  following  scale ;  (that  is  to  say,) 

Two  boats  for  every  ship  of  less  than  two  hundred  tons  : 
Three  boats  for  every  ship  of  two  hundred  and  less  than  four  hundred  tons : 
Four  boats  for  every  ship  of  four  hundred  and  less  than  six  hundred  tons :  v     i  i 

Five  boats  for  every  ship  of  six  hundred  and  less  than  ten  hundred  tons :  ^^MmiDg  of 

Six  boats  for  every  ship  of  ten  hundred  and  less  than  fifteen  hundred  tons  :  boats ; 

Seven  boats  for  every  ship  of  fifteen  hundred  tons  and  upwards :  provided  that  no 
"  passenger  ship  "  shall  be  required  to  carry  a  greater  number  of  boats  than  are 
sufficient  in  the  Judgment  of  the  emigration  officer  at  the  port  of  clearance  to 
carry  all  the  persons  on  board  of  such  ship. 
One  of  such  boats  shall  in  all  cases  be  a  long  boat,  and  one  shall  be  a  properly  fitted  life  of  life  boats; 
boat,  which  shall  be  carried  in  such  a  manner  as  to  be,  in  the  opinion  of  the  emigration  t 

officer,  most  available  for  immediate  service  :  each  of  such  boats  shall  be  of  a  suitable 
size  and  description,  to  be  approved  by  the  emigration  officer  at  the  port  of  clearance, 
and  shall  be  seaworthy,  and  properly  supplied  with  all  requisites,  and  kept  clear,  at  all 
times,  for  immediate  use  at  sea :  there  shall  likewise  be  on  board  each  "  passenger  ship  " 
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18  k  19  YiOi. 
e.119. 

•ad  of  lifo  baojMf 
Kodbon,  and 
Are  tDgioMy  Ae. 


Etgnlatf  oof  M 
tomiTTiDg^an 
•flklenterew. 


Cartftln  artleleg 
prohibit*'d  •« 
cum  And  bftlUat. 


8low»g«ofcurgOy 
■tOTM,  and 

approTed  by  emi- 
gration offloer. 


Compntation  of 

TOjagMb 


if  proceeding  to  any  place  to  the  southward  of  the  equator  at  leaat  two  ehronoiiieten^ 
and  if  to  any  place  to  the  northward  of  the  Equator  at  least  one  chronometer^  and  <a 
board  of  all  "  passenger  ships  **  at  least  three  steering  and  one  admnth  cozupass,  kmr 
properly  fitted  life  buoys,  kept  ready  at  all  times  for  immediate  use,  and  aome  adeqaale 
means,  to  be  approred  by  the  emigration  officer  at  the  port  of  deaiance^  of  m^i^g 
signals  by  night  and  in  fogs ;  also  a  fire-engine,  in  proper  working  order,  and  of  such 
description  and  power,  and  either  with  or  without  such  apparatus  for  extin^iahiiig  fire  as 
such  officer  may  approTO ;  and  not  less  than  three  bower  anchors  of  such  weight,  and 
with  cables  of  such  length,  size,  and  material,  as  in  the  judgment  of  saefa  emigistiga 
officer  shall  be  sufficient  for  the  size  of  the  ship.  In  case  of  noncompliance  with  any  of 
the  requirements  of  this  section,  the  master  of  the  ship  shall  for  eadi  oflTence  be  liable  to 
a  penalty  not  exceeding  501.  nor  less  than  SI.  sterling. 

28.  Eveiy  "passenger  ship"  shall  be  manned  with  an  efficient  crew  for  her  intgndeil 
Toyage,  to  the  satisfgu^lon  of  the  emigration  officer  from  whom  a  dearance  of  Bach  slop 
may  be  demanded,  and  the  strength  of  the  crew  shall  not  be  diminished,  nor  any  of  ikt 
men  chang^  when  once  passed  by  such  emigration  officer,  without  his  consent  in  writing, 
or  that  of  the  shipping  master  of  the  port  of  clearance,  as  required  by  the  laws  then  in 
force  regulating  the  shipping  of  seamen  on  board  merchant  vessels.  Where  the  consent 
of  the  shipping  master  is  obtained,  it  shall,  within  twenty-four  hoars  theresAer,  be 
lodged  with  such  emigration  officer.  In  case  of  noncompliance  with  any  of  the  require- 
ments of  this  section,  the  master  of  the  ship  shall  for  eadi  ofience  be  liable  to  a  penalty 
not  exceeding  501. :  provided,  that  if  the  emigration  officer  shall  consider  the  crew  ineffi- 
cient, and  the  owner  or  charterer  of  the  ship  shall  thereupon  appeal  in  writing  to  the  said 
emigration  commissioners,  such  commissioners  shall,  at  the  expense  of  the  ^pellant, 
appoint  two  other  emigration  officers  or  two  competent  persons  to  ftxamine  into  the 
matter,  and  the  unanimous  opinion  of  the  persons  so  appointed,  expreaaed  under  their 
hands,  shall  be  conclusive  on  the  point. 

29.  No  "  passenger  ship  "  shall  dear  out  or  proceed  to  sea  if  there  shall  be  on  board  as 
cargo,  horses,  cattle,  gunpowder,  vitriol,  ludfer  matches,  guano,  or  green  hides,  nor  if 
there  shall  be  on  board  any  other  artide  or  number  of  articles,  whether  as  cargo  or  ballast^ 
which  by  reason  of  the  nature  or  quantity  or  mode  of  stowage  thereof  shall,  either  ongiy 
or  collectively,  be  deemed  by  the  emigration  officer  at  the  port  of  dearanoe  likely  to 
endanger  the  health  or  lives  of  the  passengers  or  the  safety  of  the  ship :  no  part  of  the 
cargo,  or  of  the  passengers'  luggage,  or  of  the  provisions,  water,  or  stores,  whether  for  the 
use  of  the  passengers  or  of  the  crew,  shall  be  carried  on  the  upper  deck  or  on  the 
**  passenger  decks,"  unless  in  the  opinion  of  such  emigration  officer  it  shall  be  so  placed 
as  not  to  impede  light  or  ventilation,  nor  interfere  with  the  comfort  of  the  pasaengers ; 
nor  unless  the  same  be  stowed  and  secured  to  the  satis&ction  of  such  emigration  officer, 
and  the  space  occupied  thereby  or  rendered,  in  the  opinion  of  such  officer,  nnavailaUe 
for  the  accommodation  of  the  passengers,  shall  (unless  occupied  by  passengers'  luggage) 
be  deducted  in  calculating  the  space  by  which,  under  the  provisions  of  this  Act,  the 
number  of  passengers  is  regulated.  In  case  of  noncompliance  with  any  of  the  require- 
ments of  this  section,  the  owner,  charterer,  or  master,  or  any  of  them,  ahall  for  each 
offence  be  liable  to  a  penalty  not  exceeding  8002.  nor  less  than  5^  sterling. 

80.  For  the  purposes  of  this  Act,  the  length  of  the  voyage  for  a  "  passenger  ship  * 
proceeding  from  the  United  Kingdom  to  the  under-mentioned  places  respectively  shall  he 
determined  by  the  following  scale ;  (that  is  to  say,} 


To  North  America  (except  theWest  Coast  thereof): — 
For  ships  deariog  oat  between  the  sixteenth ) 
day  of  January  and  the  fourteenth  day  of  > 
October,  both  days  indosive  .        .  ) 

For  ships  clearing  out  between  the  fifteenth  ) 
day  of  October  and  the  seventeenth  day  of  > 
January,  both  days  indosive     •         .         .  ) 


If  the  Ship  be  pro- 
pelled by  Sails 
alone,  or  l^  Steam 
Power  not  suffl- 
cient,  withoat  the 
aid  of  SaiU,  to 
propel  the  Ship 
after  the  rate  of 
FlveSUtateMlIee 
aa  Hour. 


Dayt, 
70 

80 


If  thie  Ship  be  pro- 
pelled either  wboOy 
or  in  aid  of  Salle  by 
Steam  Rnglnee  tt 
not  leea  power  thaa 
■alAdentI  withoat 
the  aid  of  BaiKto 
propel  thie  Ship  after 
the  rate  of  Fire  Sta- 
tote  ICilee  an  Uonr. 


Days. 
40 

45 
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To   the  West  Indies,  and  any  part  of  the  Eastl 
Coast  of  Central  or  Soath  America,  north  of  the  > 

equator J 

To  any  part  of  the  East  Coast  of  Sonth  America  1 
lying  between  the  equator  and  the  twenty-fifth  > 

degree  of  south  latitude J 

To  the  West  Coast  of  Africa  north  of  the  equator 
To  the  Coast  of  Africa  south  of  the  equator,  or  to 
the  Falkland  Islands,  or  to  any  part  of  the  Bast 
Coast  of  South  America  southward  of  the  twenty- 
fifth  degree  of  south  latitude     .... 

To  the  Mauritius,  and  to  the  Western  Coast  of ) 
America  south  of  the  equator  .         .        .         .  ( 

To  Ceylon  .         .        .        .       " . 

To  Western  Australia 

To  any  other  of  the  Australian  Colonies 

To  New  Zealand  and  to  the  Western  Coast  of) 
America  between  the  equator  and  the  fortieth  > 
degree  of  north  latitude ) 

To  the  Western  Coast  of  America  north  of  the  j 
fortieth  degree  of  north  latitude,  and  the  islands  > 
adjacent  thereto ) 


If  the  Ship  be  pro- 
pelled by  Sails 
alone,  or  by  Steam 
Power  not  auffl- 
cient,  withoat  tbe 
aid  of  Sails,  to 
propel  the  Ship 
after  the  rate  of 
Five  Statute  Miles 
an  Hour. 


If  the  Ship  be  pro- 
pelled either  wholly 
or  in  aid  of  Sails  by 
Steam  Engines  of 
not  less  Power  than 
sufAcieut,  withoat 
the  aid  of  Sails,  to 
propel  the  Ship  after 
the  mte  of  Five  Sta- 
tute Miles  an  Hour. 


18  ft 


19  ViOT. 
c.  119. 


Days, 
40 

50 
50 

65 


75 

85 

85 
90 

90 


96 


For  the  like  purpoges,  the  ?aid  emigration  commissioners,  acting  by  and  under  the 
authority  of  one  of  Her  Migesty's  principal  secretaries  of  state,  from  time  to  time,  by 
any  notice  in  writing  issued  under  the  hands  of  any  two  of  such  commissioners,  and 
published  in  the  London  OazeUe,  may  nevertheless  declare  what  shall  be  deemed  to  be 
the  len^h  of  Toyage  from  the  United  Kingdom  to  any  of  the  said  herein-before  mentioned 
places,  or  to  any  other  port  or  place  whatsoeyer,  and  may  fix  such  different  lengths  of 
Toyage  as  they  may  think  reasonable  for  such  different  descriptions  of  vessels  as  aforesaid. 

81.  Before  any  **  passenger  ship  "  shall  be  cleared  out  the  emigration  officer  at  the  port 
of  clearance  shall  survey  or  cause  to  be  surveyed  by  some  competent  person  the  provisions 
and  water  by  this  Act  required  to  be  placed  on  board  for  the  consumption  of  the 
passengers,  and  shall  satisfy  himself  that  the  same  are  of  a  good  and  wholesome  quality, 
and  in  a  sweet  and  good  condition,  and  are  in  quantities  sufficient  to  secure  throughout 
the  voyage  the  issues  herein-after  prescribed :  in  addition  to  the  allowance  of  pure  water 
for  the  use  of  each  passenger  there  shall  be  shipped  for  cooking  purposes  an  additional 
supply  of  pure  water  after  the  rate  of  at  least  ten  gallons  for  every  day  of  the  prescribed 
length  of  voyage  for  eveiy  one  hundred  statute  adults  on  board ;  and  also  for  the  use  of 
the  crew  and  all  other  persons  on  board  an  ample  supply  of  wholesome  provisions  and 
pure  water,  which  shall  not  be  inferior  in  quality  to  the  supply  of  the  same  articles  pro- 
yided  for  the  consumption  of  the  passengers :  all  such  water,  provisions,  and  stores  shall 
he  provided  and  properly  stowed  away  in  accordance  with  the  requirements  of  the 
twenty-ninth  section  of  this  Act,  by  and  at  the  expense  of  the  owner,  charterer,  or  master 
of  the  ship ;  and  if  a  clearance  be  obtained  for  any  "  passenger  ship  "  which  shall  not  be 
then  stored  with  the  requisite  quantities  of  such  water,  provisions,  and  stores  as  are 
required  by  this  Act,  the  owner,  charterer,  or  master  of  such  ship,  or  any  of  them,  shall 
for  each  offence  be  liable  to  a  penalty  not  exceeding  ZOOl,  sterling. 

82.  If  such  emigration  officer  shall  consider  that  any  of  the  provisions  or  stores  or 
water  are  not  of  a  good  and  wholesome  quality,  or  are  not  in  a  sweet  and  good  condition, 
it  shall  be  lawful  for  him  to  reject  and  mark  the  same,  or  the  packages  or  vessels  in  which 
they  are  contained,  and  to  direct  the  same  to  be  landed  or  emptied;  and  if  such  rejected 
provisions  or  stores  or  water  shall  not  thereupon  be  forthwith  landed  or  emptied,  or  if, 
after  being  landed,  the  same  or  any  part  thereof  shall  be  reshipped  in  su'^h  ship,  the 


Before  clearance 
provisioos  and 
water  to  be 
surveyed. 


Prorislons  for 
the  crew  not  to 
be  iuferlor  to 
those  for  the 
passengers. 


Penalty. 


Power  to  emlgrm- 
tion  offloer  to  • 
n^ect  and  mark 
bad  proTisions. 
Penalty  for 
re^hlpping. 
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e.119. 


Water  teaki  or 
euJu  to  be  ap- 
prorad  by  eml- 
gntlon  oAoar. 


ProTtsloii  tar 
tonehlng  at  laltr- 
inadiata  porta  to 
flUap  vattr. 


nietarr  acalM  of 
pToriafoiu. 


owner,  cliarterer,  or  muter  thereof,  or  any  of  them,  or  if  reshipped  in  anj  oCker 
"  pauenger  ahlp,'*  the  person  canting  the  same  to  be  reshipped  shall  for  each  offiaaee  be 
liable  to  a  penalty  not  exceeding  100/.  sterling. 

38.  In  every  "passenger  ship"  the  water  to  be  laden  on  board,  aa  herdn-befoe 
required,  shall  be  carried  in  tankis  or  in  casks  to  be  approved  of  by  the  emigration  ofieer 
at  the  port  of  clearance.  When  casks  are  used,  they  shall  be  sweet  and  ti^hty  of  enffideat 
strength,  and  if  of  wood  properly  charred  inside,  and  shall  not  be  capable  serenllj  ef 
containing  more  than  three  hundred  gallons  each  :  the  staves  of  the  water  casks  iball 
not  be  made  of  fir,  pine,  or  soft  wood.  In  case  of  nonoomplianoe  with  any  of  the 
requirements  of  this  section,  the  o?mer,  charterer,  or  master  of  such  ship,  or  any  of  thtm, 
shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  50/. 

34.  If  any  "  passenger  ship "  shall  be  intended  to  call  at  any  intermediate  poit  or 
place  during  the  voyage,  for  the  purpose  of  taking  in  water,  and  if  an  engagement  It 
that  effect  shall  be  inserted  in  the  bond  mentioned  in  the  sixty-third  section  of  this  Act, 
then  it  shall  be  sufficient  to  place  on  board  at  the  port  of  clearance  such  anpplj  of  wBfter 
as  may  be  requisite,  according  to  the  rate  herein-after  mentioned,  for  U&e  voyage  of  the 
said  ship  to  such  intermediate  port  or  place,  subject  to  the  following  condiiiona ;  (thai  is 
to  say,) 

(1.)  That  the  emigration  officer  signify  his  approvalin  writing  of  the  arraiigemaii, 
to  be  carried  amongst  the  papers  of  the  ship,  and  exhibited  to  the  chief  officer  of 
customs,  or  to  Her  Miyesty's  consular  officer,  as  the  case  may  be,  at  aach  inters 
mediate  port  or  place,  and  to  be  delivered  to  the  chief  officer  of  eoatonu,  or  to 
Her  Migesty's  consular  officer,  as  the  case  may  be,  on  the  arrival  of  the  said  ship 
at  the  final  port  or  place  of  discharge  : 
(2.)  That   ii  the   length   of   either  portion    of  the   voyage,   whether    to    such 
intermediate  port  or  place,  or  from  such  intermediate  port  or  place  to  the  final 
port  or  place  of  discharge,  be  not  prescribed  in  or  under  the  provisions  of  this 
Act,  the  emigration  officer  at  the  port  of  clearance  shall  in  every  anch  ease  dedare 
the  same  in  writing  to  be  carried  amongst  the  papers  of  the  ship : 
(3.)  That  the  ship  shall  have  on  board  at   the  time  a  [clearance   is  demanded 
tanks  or  water  casks,  of  the  description  herein-before  mentioned,  snfficiait  for 
stowing  the  quantity  of  water  required  for  the  longest  of  such  portions  of  the 
voyage  as  aforesaid. 
45.  The  master  of  every  ''passenger  ship  "  shall,  during  the  voyage,  including  the  time 
of  detention  at  any  place  before  the  termination  thereof,  issue  to  each  paasenger,  or, 
where  the  passengers  are  divided  into  messes,  to  the  head  man  for  the  time  being  of  eadi 
mess  on  behalf  and  for  the  use  of  all  the  members  thereof,  an  allowance  of  pure  water 
and  sweet  and  wholesome  provisions,  of  good  quality,  according  to  the  following  dietaiy 
scale ;  (that  ii  to  say,)  if  the  length  of  the  voyage,  computed  as  herein-before  mentioned, 
shall  not  exceed  eighty 'four  days  for  ships  propelled  by  sails  only,  or  fifty  days  for  ships 
propelled  by  steam,  or  steam  in  aid  of  sails,  then  according  to  the  dietary  scale 
marked  "A.;"  but  if  the  length  of  the  voyage,  computed  as  aforesaid,  shall  exceed 
eighty-four  days  for  ships  propelled  by  sails  only,  or  fifty  days  for  ships  propelled  by 
steam,  or  steam  in  aid  of  saUs,  then  according  to  the  dietary  scale  marked  "  &** 

WATaa. 

Three  quarts  of  water  daily  to  each  statute  adult,  exclusive  of  the  quantity  hereia* 
before  specified  as  necessary  for  cooking  the  articles  herein-after  required  to  be 
issued  in  a  cooked  state. 

Paovisioirg. 

Weekly,  per  statute  adult : — 


80A.LS  A. 

For  Voyages 

not  ezoe«ding  84  Days 

for  Sailing  Veflsela, 

or  60  Days  for 

Bteamen. 

Scale  B. 

For  Voyages 

exoeeding  8i  Dm 

for  Sailing  Vessels, 

or  50  Daya  for 

Steamen. 

Bread  or  biscuit,  not  inferior  in  quality  to  navy 

biscuit 

Wheaten  flour 

Oatmeal 

Aice     •        •         •                 .... 

lbs,  02. 
8     8 
1     0 
1     8 
1     8 

f&t.    OS. 

8     8 
2     0 
1     0 
0     8 
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Potatoes 


Salt 

Miutard        .... 

Slack  or  white  pepper,  ground 


Idme  juioe    . 
Preserred  meat 
Suet    . 
T^aiiiiiwi 
Butter. 


For  Voyages 

not  exceeding  84  Days 

for  Sailing  Veaaels, 

or  60  Days  for 

Steamers. 


lbs.    OS. 
1     8 


2 
1 
1 
0 
1 
0 
0 
0 


0 

4 
0 
2 
0 
2 

04 
oi 


One  gill. 


SCALK  B. 

For  Voyages 

exceeding  84  Days 

for  Sailing  Vessels,  or 

60  Days  for 

Steamers. 


18  k  19  Yioi. 
0.  119. 


lbs,    oz. 
1     8 


2 
1 
1 
0 
1 
0 
0 
0 


0 
4 
0 
2 
0 
2 
Oi 

04 


One  gill. 
0    6 


1 
0 
0 
0 


0 
6 
8 
4 


Substitutions. 

Substitutions  at  the  following  rates  may,  at  the  option  of  the  master  of  any  "  passenger 
ship/'  be  made  in  the  above  dietary  scales,  that  is  to  say: — 


1  lb.  of  preflenred  meat 

1  lb.  of  floor  or  of  bread  or  biseoit,  or ) 

^  lb.  of  beef  or  of  i)0Tk  .        .        . ) 

1  lb.  of  rice 

\  lb.  of  presenred  potatoes 

10  OS.  of  enrrants    .... 

84  OS.  of  ooooa  or  of  ooffeej  roasted  and  ) 

ground ) 

}  lb.  of  treacle 

1  gill  of  mixed  pickles 


for 

for 

for 
for 
for 


1  lb.  of  salt  pork  or  beef. 

{1}  lb.  of  oatmeal  or  1  lb.  of  rice  or 
1  lb.  of  peas. 
H  lb.  of  oatmeal,  or  vice  vertA. 
1  lb.  of  potatoes. 
8  01.  of  raisins. 


for     2  oz.  of  tea. 

for      4  lb.  of  sugar, 
for      1  gill  of  vinegar. 


Provided  that  the  substituted  articles  be  set  forth  in  the  contract  tickets  of  the 
passengers.  In  case  of  noncompliance  with  any  of  the  requirements  of  this  section, 
the  master  of  the  ship  shall  be  liable  for  each  offence  to  a  penalty  not  exceeding  501. 
sterling. 

86.  The  messes  into  which  the  passengers  in  any  passenger  ship  may  be  divided  shall 
not  consist  of  more  than  ten  statute  adults  in  each  mess,  and  members  of  the  same 
family,  whereof  one  at  least  Is  a  male  adult,  shall  be  allowed  to  form  a  separate  mess. 
The  provisions  according  to  the  above  scale  shall  be  issued,  such  of  them  as  require  to 
be  cooked,  in  a  properly  cooked  state,  daily  before  two  o'clock  in  the  afternoon,  to  the 
head  person  for  the  time  being  of  eadi  mess  on  behalf  and  for  the  use  of  the  members 
thereof  The  first  of  such  issues  shall  be  made  before  two  o'clock  in  the  afternoon  of  the 
day  of  embarkation  to  or  for  such  passengers  as  shall  be  then  on  board.  In  case  of  non- 
compliance with  any  of  the  requirements  of  this  section,  the  master  of  the  ship  shall  for 
each  offence  be  liable  to  a  penalty  not  exceeding  502. 

87.  The  said  emigration  commissioners  for  tho  time  being  acting  under  the  authority 
of  one  of  Her  Mi^esty's  principal  secretaries  of  state  may  from  time  to  time,  by  any 
notice  for  that  purpose,  issued  under  the  hands  of  any  two  of  such  commissioners,  and 
published  in  the  London  Gazette,  authorise  the  issue  of  provisions  In  any  "passenger  ship'* 
according  to  such  other  dietary  scale  (besides  that  herein-before  prescribed)  as  shall  in 
their  opinion  contain  in  the  whole  an  equivalent  amount  of  wholesome  nutriment ;  and 
after  the  publication  of  such  notice  it  shall  be  lawful  for  the  master  of  any  '*  passenger 
ship  "  to  .issue  provisions  to  his  passengers  either  according  to  the  scale  by  this  Act 
prescribed,  or  according  to  the  scale  authorised  by  the  said  commissioners,  whichever 
may  have  been  set  forth  in  the  contract  tickets  of  the  passengers :  Provided  always,  that 
the  said  commissioners  acting  under  such  authority  and  by  such  notice  as  aforesaid  may 
revoke  or  alter  any  such  dietary  scale  authorised  by  them,  as  occasion  may  require. 


Penalty  on  non- 
oompUanoe. 


Siseof 


Provlaions  to  be 
issued  dally,  and 
articles  wbteh 
require  oooUng 
tooeeooked. 


Power  to  einigia> 
Uon  oommlsBU>n- 
ers  to  authorise 
an  alternative 
dietary  seals. 


Power  to  eom. 
miasioners  to 
alter  dietary 
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eompUanee. 


AitopMMOgn 
eookf  and  oook- 
iog  appaimtu. 


Penaltj  on  lum- 
oompliAiMS* 


lawluU 


18  Ic  19  YroT.      38.  Eyery  "  passenger  ship  "  carrying  as  many  as  one  hundred  panengeiB  shsll  bare 
e.  119.        on  board  a  seafaring  person,  who  shall  be  rated  in  the  ship's  artides  as 

steward,  and  who  shall  be  approved  by  the  emigration  officer  at  the  port  of 

Ai  toMueogen  |^([  yf}^Q  g]uji  \yQ  employed  in  messing  and  serving  out  the  provisions  to  the 
and  in  assisting  to  maintain  cleanliness,  order,  and  good  discipline  among  the 
and  who  shall  not  assist  in  any  way  in  navigating   or  working  the  ship.     In 
noncompliance  with  any  of  the  requirements  of  this  section,  the  master  of  the  ship  dbfl 
for  each  offence  be  liable  to  a  penalty  not  exceeding  50/.  nor  less  than  51.  sterling. 

89.  Every  "  passenger  ship  "  carrying  as  many  as  one  hundred  passengers  shall  al» 
have  on  board  a  seafaring  man,  or  if  carrying  more  than  three  hundred  "stacsfte 
adults,**  two  seafaring  men,  to  be  rated  and  approved  as  in  the  case  of  passeogss 
stewards,  who  shall  be  employed  in  cooking  the  food  of  the  passengers :  a  conresieBt 
place  for  cooking  shall  also  be  set  apart  on  deck ;  and  a  sufficient  cooking  appacata^ 
properly  covered  in  and  arranged,  shall  be  provided  to  the  satisfiu;tion  of  the  aid 
emigration  officer,  together  with  a  proper  supply  of  fuel,  adequate,  in  his  opinion,  for  the 
intended  voyage.  In  case  of  noncompliance  with  any  of  the  requirementa  of  this 
section,  the  master  of  the  ship  shall  for  each  offence  be  liable  to  a  peiudty  not  **yA<wjing 
50/.  nor  less  than  5/.  sterling. 

40.  In  every  foreign  "  passenger  ship  "  in  which  as  many  as  one  half  of  the  paasengea 
intoriff«ten  to  be  ^^^^^  be  British  subjects,  unless  the  masters  and  officers  or  not  less  than  three  of  them 

shall  understand  and  speak  intelligibly  the  English  language,  there  shall  be  carried, 
where  the  number  of  passengers  does  not  exceed  two  hundred  and  fifty,  one  person,  and 
where  it  exceeds  two  hundred  and  fifty,  two  persons,  who  understand  and  speak  intel- 
ligibly the  language  spoken  by  the  master  and  crew  and  also  the  English  language,  and 
such  persons  shall  act  as  interpreters,  and  be  employed  exclusively  in  attendance  on  the 
passengers,  and  not  in  the  working  of  the  ship ;  and  no  such  ship  shall  clear  out  or 
proceed  to  sea  without  having  such  interpreter  or  interpreters  on  board ;  and  the 
master  of  any  such  foreign  ship  clearing  out  or  proceeding  to  sea  without  haring  sneh 
interpreter  or  interpreters  on  board  as  aforesaid  shall  for  each  offence  be  liable  to  a 
pemdty  not  exceeding  50/.  nor  less  than  5/.  sterling. 

41.  Every  "  passenger  ship"  shall  in  the  following  cases  carry  a  duly  qualified  medical 
practitioner,  who  shall  be  rated  on  the  ship's  articles : 

(1.)  When  the  duration  of  the  intended  voyage,  as  herein-before  computed,  exceeds 
eighty  days  in  the  ease  of  ships  propelled  by  sails,  and  forty-five  days  in  the  case  of 
ships  propelled  by  steam,  and  the  number  of  passengers  on  board  exceeds  fifty : 
(2.)  Whenever  the  number  of  persons  on  board  (including  cabin  passengers,  offieen^ 
and  crew,)  exceeds  three  hundred : 
In  case  of  noncompliance  with  any  of  the  requirements  of  this  section,  the  master  shall 
for  each  offence  be  liable  to  a  penalty  not  exceeding  100/.  nor  less  than  20/.  sterling. 

42.  No  medical  practitioner  shall  be  considered  to  be  duly  qualified  for  the  purposei 
of  this  Act  unless  authorised  by  law  to  practise  in  some  part  of  Her  Majesty's  dominions, 
or,  in  the  case  of  a  foreign  ship,  in  the  country  to  which  such  ship  may  belong,  as  a 
physician,  surgeon,  or  apothecary,  nor  unless  his  name  shall  have  been  notified  to  the 
emigration  officer  at  the  port  of  clearance,  and  shall  not  be  objected  to  by  him,  nor 
unless  he  shall  be  provided  with  proper  surgical  instruments  to  the  satisfaction  of  such 
officer:  Provided,  nevertheless,  that  where  the  majority  of  the  passengers  in  any 
"  passenger  ship,"  or  as  many  as  three  hundred,  are  foreigners,  any  medical  practitioner 
who  may  be  approved  by  such  emigration  officer  may  be  carried  therein.  In  case  any 
person  shall  proceed  or  attempt  to  proceed  as  medical  practitioner  in  any  *'  passenger 
ship"  without  being  duly  qualified  as  aforesaid,  or  contrary  to  any  of  the  requirements  of 
this  section,  such  person  and  all  persons  aiding  or  abetting  therein  shall  for  each  offence 
be  liable  to  a  penalty  not  exceeding  100/.  nor  less  than  10/.  sterling. 

_  _  43.  The  owner  or  charterer  of  every  "  passenger  ship"  shall  provide  for  the  use  of  (he 

mediodoomforts.  passengers  a  supply  of  medicines,  medical  comforts,  instruments,  and  other  things 
proper  and  necessary  for  diseases  and  accidents  incident  to  sea  voyages,  and  for  the 
medical  treatment  of  the  passengers  daring  the  voyage,  including  an  adequate  supply  of 
disinfecting  fluid  or  agent,  together  with  printed  or  written  directions  for  the  use  of  the 
same  respectively ;  and  such  medicines,  medical  comforts,  instruments,  and  other  things 
shall,  in  the  judgment  of  the  emigration  officer  at  the  port  of  clearance,  be  good  in 
quality,  and  sufficient  in  quantity,  for  the  probable  exigencies  of  the  intended  voyage, 
and  shall  be  properly  packed  and  placed  under  the  charge  of  the  medical  practitioner, 
when  there  Is  one  on  board,  to  be  used  at  his  discretion.  In  case  of  noncompliance  with 
any  of  the  requirements  of  this  section,  the  master  of  the  ship  shall  for  each  offence  be 
liable  to  a  penalty  not  exceeding  50/.  nor  less  than  5/.  sterling. 
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4L4,  Ko  ''passenger  ship/'  except  as  herein-after  proyided,  shall  clear  out  or  proceed  to  18  &  19  Yioi. 
until  some  medical  practitioner,  to  be  appointed  by  the  emigration  officer  at  the        c.  119. 

I>ort  of  clearance,  shall  have  inspected  snch  medicines,  medical  comforts,  and  other 

ajrtides  as  are  required  to  be  supplied  by  the  last  preceding  section,  and  also  all  the  y®^*^^  Inspec- 
passengers  and  crew  about  to  proceed  in  the  ship,  and  shall  have  certified  to  the  said  g^^S^^odi- 
emigration  officer  that  the  said  ship  contains  a  sufficient  supply  of  medicines,  medical  dnaf,  &o. 
eoxnforts,  disinfecting  fluid  or  agent,  instruments,  and  other  things  requisite  for  the 
medical  treatment  of  the  passengers  during  the  intended  voyage,  nor  until  such  medical 
prmctitioner  shall  have  certified,  and  the  said  emigration  officer  shall  be  satisfied  that 
none  of  the  passengers  or  crew  appear,  by  reason  of  any  bodily  or  mental  disease,  unfit 
to  proceed,  or  likely  to  endanger  the  health  or  safety  of  the  other  persons  about  to  pro- 
ceed in  such  vessel    Snch  medical  inspection  of  the  passengers  shall  take  place  either  on 
l>oard  the  vessel,  or,  at  the  discretion  of  the  said  emigration  officer,  at  such  convenient 
place  on  shore  before  embarkation  as  he  may  appoint;  and  the  master,  owner,  or 
charterer  of  the  ship  shall  pay  to  such  emigration  officer  a  sum  at  the  rate  of  twenty 
«liilling8  for  every  hundred  persons  so  examined :  Provided  also,  that  in  case  the  emi- 
^ration  officer  on  any  particular  occasion  shall  be  unable  to  obtain  the  attendance  of  a 
medical  practitioner,  it  shall  be  lawful  for  the  master  of  any  such  ship  to  clear  out  and 
proceed  to  sea,  on  receiving  from  the  said  emigration  officer  written  permission  for  the 
purpose.     In  case  any  "  passenger  ship"  shall  clear  out  or  proceed  to  sea  without  having  Penalty, 
complied  with  all  the  requirements  of  this  section,  the  master  of  such  ship  shall  for  each 
offence  be  liable  to  a  penalty  not  exceeding  100^.  nor  less  than  5^.  sterling. 

45.  If  the  emigration  officer  at  any  port  shall  be  satisfied  that  any  person  on  board  or  ReUndtng  of 
about  to  proceed  in  any  "  passenger  ship"  is  by  reason  of  sickness  unfit  to  proceed,  or  is  JJJJJJf^f*,?^- 
for  that  or  for  any  other  reason  likely  to  endanger  the  health  or  safety  of  the  other  ness  or  for  purl- 
persons  on  board,  the  said  emigration  officer  shall  prohibit  the  embarkation  of  such  fy^ng  Bhlps. 
person,  or  if  embarked  shall  require  him  to  be  relanded ;  and  if  such  emigration  officer 

shall  be  satisfied  that  it  is  necessary,  for  the  purification  of  the  ship  or  otherwise,  that  all 

or  any  of  the  passengers  or  persons  on  board  should  be  relanded,  the  said  emigration 

officer  may  require  the  master  of  the  ship  to  reland  all  such  passengers  or  persons,  and 

the  master  shall  thereupon  reland  such  passengers  or  persons,  with  so  much  of  their 

effects  and  with  such  members  of  their  families  as  cannot  in  the  judgment  of  such 

^emigration  officer  be  properly  separated  from  them  j  and  in  case  of  noncompliance  with  P®'**!'^* 

any  of  the  requirements  of  this  section,  the  master,  owner,  or  charterer  of  the  ship  shall 

for  each  ofifence  be  liable  to  a  penalty  not  exceeding  2001.  nor  less  than  10/. ;  and  any 

passenger  or  person  embarking  after  such  prohibition,  or  refusing  or  neglecting  to  leave 

the  ship  when  so  directed  to  be  relanded,  shall  be  liable  to  be  summarily  removed,  and  to 

a  penalty  not  exceeding  forty  shillings  for  each  day  which  he  shall  remain  on  board  after      ^V^^kST^ 

the  giving  of  such  prohibition  or  direction.  — ' 

46.  Any  passenger  so  relanded  on  account  of  the  sickness  of  himself  or  of  any  member  As  to  return  of 
of  his  family  who  may  not  be  re-embarked  and  finally  sail  in  such  ship,  or  any  emigra-  ^^|!^^n^ 
tion  officer  on  his  behalf,  shall  be  entitled  to  recover,  by  summary  process,  the  whole  of  relanded  on 
the  monies  which  may  have  been  paid  by  or  on  account  of  such  passenger  for  his  passage,  *f?2?i^4c. 
and  that  of  the  members  of  his  fiimily  so  relanded,  from  the  party  to  whom  the  same 

may  have  been  paid,  or  from  the  owner,  charterer,  or  master  of  such  ship,  or  any  of 
them,  at  the  option  of  such  passenger  or  emigration  officer. 

47.  The  master  of  any  "  passenger  ship,"  from  which  the  whole  or  any  part  of  the  Sabrirtence 
passengers  shall  be  relanded  on  account  of  any  of  the  reasons  mentioned  in  section  45^  to^piuMengen^ 
shall  pay  to  each  passenger  so  relanded  (or  if  he  shall  be  lodged  and  maintained  in  any  relanded. 
hulk  or  establishment  under  the  superintendence  of  the  said  emigration  commissioners, 

then  to  the  emigration  officer  at  the  port,)  subsistence  money  at  the  rate  of  one  shilling 
and  sixpence  a  day  for  each  statute  adult  until  he  shall  be  re-embarked  or  decline  or 
neglect  to  proceed,  or  until  his  passage  money,  if  recoverable  under  the  forty-sixth 
section  of  this  Act,  be  returned  to  him. 

48.  If  any  person  by  whom  or  on  whose  behalf  any  contract  shall  have  been  made  R«tnni  of  pa«- 
for  a  passage  in  any  ship  proceeding  on  any  voyage  to  which  this  Act  extends,  shall  ^^p|^|^ton1o 
be   at  the  place  of  embarkation  before  six  o'clock  in  the  afternoon    of  the  day  of  paeMogen  where 
embarkation  appointed  in  such  contract,  and   shall,  if   required,  pay  the  stipulated  JJJJJJJJ  ^ 
passage  money,  or  the  unpaid  balance  thereof,  and  if  from  any  cause  whatever,  other  them  aeoording 
than  his  own  refusal,  neglect,  or  default,  or  the  prohibition  of  an  emigration  officer,  to  oontraet. 

as  herein-before  mentioned,  or  the  requirements  of  any  Order  in  Council,  snch  pas- 
senger shall  not  be  received  on  board  before  that  hour,  or  if  from  any  such  cause  as 
aforesaid  any  passenger  who  shall  have  been  received  on  board  shall  not  either  obtain 
a  passage  in  such  ship  to  the  port  at  which  he  may  have  contracted  to  land,  or. 
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18  k  19  YiOT.  together  with  all  the  immediate  members  of  his  fitmily  who  may  be  indadfid  in  n^ 
c  119.        contract^  obtaia  a  passage  to  the  same  port  in  some  other  eqoallj  elig;ible  dup,  te 

sail  witliin  ten  days  from  the  expiration  of  the  said  day  of  embarkation,  aad  in  the 

meantime  be  paid  Bubaistenoe  money   from  the  time  and  at  the  rate    herei»dter 
mentioned,  such  paeaenger,  or  any  emigration  officer  on  his  behalf,  bIiaII  be  eatatki 
to  reooyer  either  from  the  party  to  whom  or  on  whose  aooount  the  aame  may  have 
been  paid,  or  (in  case  snch  contract  shall  have  been  made  with  the  owner,  cliartenr, 
or  master  of  such  ship,  or  with  any  person  acting  on  behalf  or  by  the  aathoritf  sf 
any  of  them  respectiyely,)  from  such  owner,  charterer,  or  master  of  such  ship,  or  any  d 
them,  at  the  option  of  such  passenger  or  emigration  officer,  all  monies  which  shall  hsvie 
been  paid  by  or  on  account  of  such  passengers  for  snch  passage,  and  alao  satAk  farther 
sum,  not  exceeding  102.  in  respect  of  each  such  passage,  as  shall,  in  the  opinion  of  the 
justices  of  the  peace  who  shall  abjudicate  on  the  complaint,  be  a  reaaon&ble  eompea- 
sation  for  the  loss  or  inoonyenience  occasioned  to  such  passenger  by  the  loa*  of  nek 
passage. 
BabaiJteiiM  In         49.  If  any  ship,  whether  a  "passenger  ship"  or  otherwise,  shall  not  acinally  pat  to  sea, 
oaaeofdetonaon.  ^^^  proceed  on  her  intended  Yoyage  before  three  o'clock  in  the  afternoon  of  the  day 
next  after  the  said  day  of  embarkation,  the  owner,  charterer,  or  master  of  snch  ehip^ 
or  his  or  their  agent,  or  any  of  them,  at  the  option  of  such  passenger   or  emign- 
tion  officer,  shall  pay  to  eyery  passenger  entitled  to  a  paaaage  (or  if  snch  pasKi^er 
shall  be  lodged  and  maintained  in  any  establishment  under  the  superintendence  of  the 
said  emigration  oommissionersy  then  to  the  emigration  officer  ai  the  port  of  embaika- 
tion,)  subsistence  money  after  the  rate  of  one  shilling  and  sixpenoe  for  each  statute 
adult  in  respect  of  each  day  of  delay  for  the  first  ten  days,  and  afterwards  three  shillings 
a  day  for  each  statute  adult,  until  the  final  departure  of  such  ship  on  such  yoyage^  and 
the  same  may  be  reooyered  in  manner  herein-after  mentioned ;  proyided  thai  if  the 
passengers  be  maintained  on  board  in  the  same  manner  as  if  the  yoyage  had  oommeneed, 
no  such  subsistence  money  shall  be  payable  for  the  first  two  days  next  alter  the  said  day 
of  embarkation,  nor  if  they  shall  be  maintained  shall  such  subsistence  money  be  payable 
if  the  ship  be  unayoidably  detained  by  wind  or  weather,  or  by  any  cause  not  attzibntable 
in  the  opinion  of  the  emigration  officer  to  the  act  or  defiuilt  of  the  owner,  chaxterar,  or 
master. 
Bbifw  pottinv         50.  If  any  "  passenger  ship  "  shall,  after  dearanoe,  be  detained  in  port  for  more  than 
back  torepiraUh  aeyen  days,  or  shall  put  into  or  touch  at  any  port  or  place  in  the  United  Kingdom,  she 
^"^^    ^'"^  shall  not  put  to  sea  again  until  there  shall  haye  been  kden  on  board,  at  the  expense  of 

the  owner,  charterer,  or  master  of  such  ship,  such  further  supply  of  pure  water,  whole- 
some proyisions  of  the  requisite  kinds  and  qualities,  and  medi«d  comforts  and  stores,  as 
may  be  necessary  to  make  up  the  full  quantities  of  those  articles  herein-before 
to  be  laden  on  board  for  the  intended  yoyage,  nor  until  any  damage  she  may  have 
tained  shall  be  effectually  repaired,  nor  until  the  master  of  the  said  ship  shall  have  obtained 
from  the  emigration  officer  or  his  assistant,  or,  where  there  is  no  such  officer,  or  in  his 
absence,  from  the  officer  of  customs  at  such  port  or  place,  a  certificate  to  the  same  effect 
Penalty  on  ss  the  certificate  herein-before  required  to  enable  the  ship  to  be  cleared  out ;  and  in  esse 

T^Vt  ^  ^^  ^^^  default  herein  the  said  master  shall  be  liable,  on  oonyicUon  as  herein-alter  men- 

°  tioned,  to  a  penalty  not  exceeding  100/.  nor  less  than  50/.  sterling ;  and  if  the  master  of 

BblM  pnttin?      any  "  passenger  ship  "  so  putting  into  or  touching  at  any  port  or  place  as  aforesaid  shall 
^^*Ftedto* T      ^^^  within  twelye  hours  thereafter  report  in  writing,  his  airiyal,  and  the  canse  of  lus 
Son  offlo^r^'^  putting  back,  and  the  condition  of  his  ship,  and  of  her  stores  and  proyisions,  to  the 
emigration  officer,  or,  as  the  case  may  be,  to  the  officer  of  customs  at  the  port^  and  shall 
Penalty  on  mas-  not  produce  to  such  officer  the  official  or  "  master  s  list "  of  passengers,  sudi  master  shall 
ter  for  neglect,     for  each  offence  be  liable  to  a  penalty  not  exceeding  202.  nor  less  than  21.  sterling. 
In  eaae  of  wreck       51,  If  any  "  passenger  ship  "  shall  put  into  any  port  or  place  in  the  United  fiangdom 
Bmsnmtohi^    in  a  damaged  state,  and  the  master,  charterer,  or  owner  shall  not  glye  a  written  nnder- 
proyided  irith  a   taking  that  the  said  ship  shall  be  made  sound  and  seaworthy,  and  shall  within  six  weeks 
pasMge  hj  some  from  the  day  of  her  so  putting  into  such  port  or  place  ag^in  proceed  with  her  paaeengera 
mafntaTned'in^^  on  her  intended  yoyage,  and  if  the  said  ship  shall  not  accordingly  be  made  8eaw<»ihy 
the  meantime,     and  proceed  on  her  intended  yoyage  within  that  period,  or  if  any  such  ship  shall  after 
the  commencement  of  her  yoyage  be  wrecked,  sunk,  or  otherwise  destroyed,  or  shall 
from  any  cause  whatsoeyer  not  land  her  passengers  at  the  place  where  they  may  haye 
respectiyely  contracted  to  land,  the  owner,  charterer,  or  msster  thereof  shall  proyide  the 
passengers  with  a  passage  in  some  other  eligible  ship  to  sail  within  six  weeks  to  the  port 
or  place  at  which  they  respectiyely  may  haye  originally  contracted  to  land,  and  shidl  in 
the  meantime,  if  the  passengers  be  not  lodged  and  maintained  on  board  in  the  same 
manner  as  if  the  ship  were  at  sea,  pay  to  such  passengers  (or  if  such  passengers  shall  be 
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lodged  or  maintained  in  any  hulk  or  establifihment  under  the  superintendenoe  of  the  ig  &  19  Yiot. 
said  emigration  commissionerB,  then  to  the  emigration  officer  at  snch  port  or  place,)         e.  119. 

aubsifltenoe  money  after  the  rate  of  one  shilling  and  Bixpence  sterling  for  each  statute 

adiUt  in  respect  of  each  day  of  delay  untU  such  pasgengers  are  duly  forwarded  to  their 
destination ;  and  if  default  shall  be  made  in  any  of  the  requirements  of  this  section.  In  default,  paa. 
Buch  passengers  reepectiyely,  or  any  emigration  officer  on  their  behalf,  shall  be  entitled  to  JI^J^^^*^  ^^  ^ 
recover,  by  summary  process,  as  herein-after  mentioned,  all  monies  which  shall  have 
been  paid  by  or  on  account  of  such  passengers  or  any  of  them  for  such  passage,  from  the 
party  to  whom  or  on  whose  account  the  same  may  have  been  paid,  or  from  the  owner, 
charterer,  or  master  of  such  ship,  or  any  of  them,  at  the  option  of  such  passenger  or 
emigration  officer  :    Provided  that  the  said  emigration  officer  may,  if  he  shall  think  it  Power  to  remove 
necessary,  direct  that  the  passeugers  shall  be  removed  from  such  "passenger  ship"  at  P<|Mengen  from 
the  expense  of  the  master  thereof;   and  if  after  such  direction  any  passenger  shall  panenem^^'^ 
refose  to  leave  such  ship,  he  shall  be  liable  to  a  penalty  not  exceeding  forty  shillings  or  refiuiag. 
to  imprisonment  not  exceeding  one  calendar  month. 

52.  If  the  passengers  or  cabin  passengers  of  any  "  passenger  ship  "  shall  be  taken  off  Secretary  of 
from  any  such  "passenger  ship"  or  shall  be  picked  up  at  sea  from  any  boat,  raft,  or  ^'^^Ksof 
otherwise,  it  shall  be  lawful,  if  the  port  or  place  to  which  they  shall  be  conveyed  shall  be  taking  off  puaen- 
in  the  United  Kingdom,  for  one  of  Her  Majesty's  principal  secretaries  of  state,  or  if  in  ^^  ^'  "^^ 
any  of  Her  Mi^'esty's  colonial  possessions,  for  the  governor  of  such  colony,  or  for  any 

person  authorised  by  him  for  the  purpose,  or  if  in  any  foreign  country,  for  Her  Majesty's 
consular  officer,  at  such  port  or  place  therein,  to  defray  all  or  any  part  of  the  expenses 
thereby  incurred. 

53.  If  any  passenger  or  cabin  passenger  of  any  "  passenger  ship "  shall,  without  any  Ooyemon  or 
neglect  or  default  of  his  own,  find  himself  within  any  colonial  or  foreign  port  or  place  on^|2lIen*^**°* 
other  than  that  at  which  he  may  have  contracted  to  land,  it  shall  be  lawful  for  the  if  the  master  of 
governor  of  snch  colony,  or  for  any  person  authorised  by  him  for  the  purpose,  or  for  ^*  '^P  ^^^  to 
Her  Majesty's  consalar  officer  at  such  foreign  port  or  place,  as  the  case  may  be,  to      '^' 
forward  such  passenger  to  his   intended  destination,  unless  the  master  of  such  ship 

shall,  within  forty-eight  hours  of  the  arrival  of  such  passenger,  give  to  the  governor  or 
eonsnlar  officer,  as  the  case  may  be,  a  written  undertaking  to  forward  or  carry  on 
within  six  weeks  thereafter  such  passenger  or  cabin  passenger  to  his  original  destination, 
and  unless  such  master  shall  accordingly  forward  or  carry  him  on  within  that  period. 

54.  All  expenses  incurred  under  the  last  two  preceding  sections  or  either  of  them,  by  Expenses  in- 
or  by  the  authority  of  such  secretary  of  state,  governor,  consular  officer,  as  aforesaid,  carred  nnder  the 
including  the  oost  of  maintaining  the  passengers  until  forwarded  to  their  destination,  slotl^^^be 
and  of  all  necessary  bedding,  provisions,  and  stores,  shall  become  a  debt  to  Her  Migesty  croim  debt. 
and  her  successors  from  the  owner,  charterer,  and  master  of  such  ship,  and  shall  be 
recoverable  from  them,  or  from  any  one  or  more  of  them,  at  the  suit  and  for  the  use  of 

Her  Miyesty,  in  like  manner  as  in  the  case  of  other  crown  debts ;  and  a  certificate  purport- 
ing to  be  under  the  hand  of  any  such  secretary  of  state,  governor,  or  consular  officer,  (as 
the  case  may  be,)  stating  the  total  amount  of  such  expenses,  shall  in  any  suit  or  other 
proceeding  for  the  recovery  of  such  debt  be  received  in  evidence  without  proof  of  the 
handwriting  or  of  the  official  character  of  such  secretary  of  state,  governor  or  consular 
officer,  and  shall  be  deemed  sufficient  evidence  of  the  amount  of  such  expenses,  and  that 
the  same  were  duly  incurred  :   Provided,  nevertheless,  that  in  no  case  shall  any  laiger 
sum  be  recovered  on  account  of  such  expenses  than  a  sum  equal  to  twice  the  total  amount 
of  passage  money  received  by  the  owner,  charterer,  or  master  of  such  passenger  ship,  or 
any  of  them,  from  or  on  account  of  the  whole  number  of  passengers  and  cabin  passengers 
who  may  have  embarked  in  such  ship ;  which  total  amount  of  passage  money  shall  be  ^^^^^^fby 
proved  by  the  defendant,  if  he  will  have  the  advantage  of  this  limitation  of  the  debt ;  but  Governor,  *r. 
if  any  such  passengers  are  forwarded  or  conveyed  to  their  intended  destination  under  the  *®^  entitled  t«> 
provisions  of  the  last  preceding  section,  they  shall  not  be  entitled  to  the  return  of  their  money, 
passage  money,  or  to  any  compensation  for  loss  of  pausage  under  the  provisions  of  this  Act 

65.  No  policy  of  assurance  effected  in  respect  of  any  passages,  or  of  any  passage  or  JJUSSe^onev 
compensation  monies,  by  any  person  by  this  Act  made  liable,  in  the  events  aforesaid,  to  not  to  be  votd'^n 
provide  such  passages  or, to  pay  such  monies,  or  in  respect  of  any  other  risk  under  this  account  of  the 
Act,  shall  be  deemed  to  be  invalid  by  reason  of  the  nature  of  the  risk  or  interest  sought  riak.*^  ^  *^^ 
to  be  covered  by  such  policy  of  assurance. 

56.  If  any  passenger  in  any  ship,  whether  a  "  passenger  ship  "  or  otherwise,  shall  be  Penalty  on 
landed  at  any  port  or  place  oilier  than  the  port  or  place  at  which  he  may  have  contracted  wrongfully 
to  land,  unless  with  his  previous  consent,  or  unless  such  landing  shall  be  rendered  neces-  ^''^'^''"S  pm- 
saiy  by  perils  of  the  sea,  or  other  unavoidable  accident,  the  master  shall  for  each  offence      ^^'* 
be  liable  to  a  penalty  not  exceeding  50^.,  nor  less  than  102.  sterling. 
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18  &  19  VioT.      57.  Every  passenger  in  a  "  passenger  ship  "  shall  be  entitled  for  at  least  forty-e^ 
c.  119.        hours  next  after  his  arrival  at  the  end  of  his  voyage  to  sleep  in  the  ship,  and  to  be  pn»- 

—  vided  for  and  maintained  on  board  thereof  in  the  same  manner  as  during  the  voyigcv 

Pusengers  to  be  unless  within  that  period  the  ship  shall  quit  such  port  or  place  in  the  further  praaeoitiffa 
mainuiMdror     of  her  voyage.    In  case  of  noncompliance  with  any  of  the  requirements  of  this  ><ctii, 
aftOTlrrirai.^*^  the  master  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  51.  stoiing. 
Penalty.    ^  58.  Nothing  herein  contained  shall  take  away  or  abridge  any  right  of  action  iHoA 

olrictklnpro^*^*  may  accrue  to  any  passenger  in  any  ship  or  to  any  other  person,  in  respect  of  the  brack 
serred.  or  nonperformance  of  any  contract  made  or  entered  into  between  or  on  behalf  of  any  mdk 

passenger  or  other  person,  and  the  master,  charterer,  or  owner  of  any  snch  ship,  or  hu  « 
their  agent,  or  any  passage  broker. 
Ml»eeUam4out,        59.  It  shall  be  lawful  for  Her  Majesty,  by  any  order  in  oonnciU  to  prescribe  saek 
Her  Mi^tr       ^^  '^^^  regulations  as  to  Her  Migesty  may  seem  fit  for  the  following  parpasa; 
may,  hj  oidsn     <that  is  to  say,) 

^y°1^  Ist.  For  preserving  order,  promoting  health,  and  socuring  cleanliness  and  vcntfls- 

S>r  purpoaea^  ^^^^  ^^  board  of  "  passenger  ships  "  proceeding  from  the  United  Kingdom  to  asf 

berein  deeerlbed.  port  or  place  in  Her  Mi^esty's  possessions  abroad. 

2nd.  For  permitting  the  use  on  board  of  "  passenger  ships  "  of  an  apparatus  fir 
distilling  water,  and  for  defining  in  such  case  the  quantity  of  fresh  water  to  be 
carried  in  tanks  or  casks  for  the  passengers. 
8rd.  For  prohibiting  emigration  from  any  port  or  ports  at  any  time  when  eholenle 
or  any  epidemic  disease  may  be  generally  prevalent  in  the  United  Kingdom  or 
any  part  thereof,  or  for  reducing  the  number  of  passengers  allowed  to  be  eacriei 
in  "  passenger  ships  "  generally,  or  from  any  particular  ports  under  the  provisiMs 
of  this  Act. 
4th.  For  requiring  duly  qualified  medical  practitioners  to  be  carried  in  ^  pssnenggr 
ships/'  in  cases  where  they  would  not  be  required  to  be  carried  under  the 
provisions  of  this  Act. 
Any  such  order  in  council  may  from  time  to  time  in  like  manner  be  altered,  amended, 
and  revoked,  as  occasion  may  require..    Any  copy  of  such  order  in  eouneil  contained  in 
Qsrette  end         the  "  London  Gazette,'*  or  purporting  to  be  printed  by  the  Queen's  printer,  shall  throngb- 
Qaeen*8  prinfer^  ^^^  ^^  Majesty's  dominions  be  received  in  all  legal  proceedings  as  good  and  sufficient 
to  be  evidenoe  of  evidence  of  the  making  and  contents  of  any  such  order  in  coundL 
orders,  &c.  qq^  jq  every  such  "  passenger  ship  "  the  medical  practitioner  on  board,  aided  by  the 

Mailterto  exact  master  thereof,  or,  in  the  absence  of  such  medical  practitioner,  the  master  of  such  ship 
obedience  to  is  hereby  empowered  to  exact  obedience  to  all  rules  and  regulations  which  may  be  pre- 
SttonlT*  "^  scribed  by  any  such  order  in  council  to  be  observed  on  board  passenger  ships  as  afoie- 
Penaity  on  ^^^  '*  ^^^  '^J  person  on  board  who  shall  neglect  or  refuse  to  obey  any  such  rale  or 

refoaal.  regulation,  or  who  shall  obstruct  the  medical  pn^ctitioner  or  master  of  sneh  ship  in  the 

execution  of  any  duty  Imposed  upon  him  by  any  such  rule  or  r^^lation,  or  who  shall 
offend  against  any  of  the  provisions  of  this  Act,  or  who  shall  be  guilty  of  riotous  or 
insubordinate  conduct,  shall  be  liable  for  each  offence  to  a  penalty  not  exceeding  2(. 
sterling,  and,  in  addition  thereto,  to  be  confined  in  the  common  gaol  for  any  period  not 
exceeding  one  month,  at  the  discretion  of  the  justices  who  shall  adjudicate  on  the 
complaint. 
Emigration  Com-     61.  The  said  emigration  commissioners  shall  from  time  to  time  prepare  sndi  abstracts 
miMiooers  to       ^  ^y^^y  ^j^y  think  proper  of  the  whole  or  any  part  of  this  Act,  and  of  any  such  order  im 
efnuStof^Aet  and  council  as  aforesaid ;  and  four  copies  of  such  abstracts,  together  with  a  copy  of  this  Aet» 
Orders  In  shall,  on  demand,  be  supplied  by  the  principal  officer  of  customs  at  the  port  of  dearanee 

CoaodL  ^  ^^^  master  of  every  "  passenger  ship  "  proceeding  from  the  United  Kingdom  to  any 

Sneb  abetract  to  port  or  place  in  Her  Majesty's  possessions  abroad ;  and  such  master  shall,  on  request 
be  poated  up  in  made  to  him,  produce  a  copy  of  this  Act  to  any  passenger  on  board,  for  his  pemsal,  and, 
eaeb  eblp.  further,  shall  post,  previous  to  the  embarkation  of  the  passengers,  and  shall  keep  posted 

so  long  as  any  passenger  shall  be  entitled  to  remain  in  the  ship,  in  at  least  two  con- 
spicuous places  between  the  decks  on  which  passengers  maybe  carried,  copies  of  such 
Penalty  on  Mas-  abstracts ;  and  such  master  shall  be  liable  to  a  penalty  not  exceeding  forty  shiHings 
ter  for  negleet ;  gterling  for  every  day  during  any  part  of  which  by  his  act  or  default  such  abstracts  shall 
and  on  person  fail  to  be  so  posted ;  and  any  person  displacing  or  defacing  such  abstracts  so  posted  shall 
defacingabetraet.  y^  ji^^yg  ^^  ^  penalty  not  exceeding  forty  shillings  sterling. 

Sale  of  spirits  62.  If  in  any  "  passenger  ship  "  any  person  shall  during  the  voyage,  directly  or  indi- 

probibited  on       rectly,  sell  or  cause  to  be  sold  any  spirits  or  strong  waters  to  any  passenger,  he  shall  be 
bojud  passenger   ^^yAq  for  every  such  offence  to  a  penalty  not  exceeding  20Z.  nor  less  than  5^  sterling. 
BoDd  to  be  given      ^3.  Before  any  "  passenger  ship  "  shall  clear  out  or  proceed  to  sea,  the  master,  together 
by  Masters  of      with  the  owner  or  charterer  of  the  ship,  or,  in  the  event  of  the  absoice  of  such  owner  or 


«« 
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c^liarterer,  or  if  the  master  be  the  owner  or  charterer,  one  other  good  and  sufficient  person,  18  &  19  Yior. 
to    be  approved  by  the  chief  officer  of  ciutoms  at  the  port  of  clearance,  shall  enter  into  a        c.  119. 

joint  and  several  bond,  in  the  sum  of  2000/.,  to  Her  Miyesty,  her  heire  and  successors, 

Bording  to  the  form  contained  in  schedule  (C.)  hereto  annexed.    Such  bond  shall  not  fore/^p^^sen  -er 
liable  to  stamp  duty,  and  shall  be  executed  in  duplicate.  ships.  ^ 

64.  It  shall  be  the  duty  of  the  chief  officer  of  customs  at  the  port  of  clearance  of  any  Counterpart  of 
passenger  ship  "  bound  to  any  of  Her  Miyesty's  possessions  abroad,  to  certify  on  one  ^J**  *<***•  *''''- 

of  such  bond  that  it  has  been  duly  executed  by  the  said  master  of  such  ship  and  the 'colony  to 
-tlie  other  obligor,  and  to  forward  the  same  by  post  to  the  colonial  secretary  of  the  vbich  bhip 
(solony  to  which  such  "  passenger  ship "  may  be  bound ;  and  such  certificate  shall,  in  ^"JiJ'jJ  J^u* 
ax^y  colonial  court  of  judicature  in  which  the  bond  may  be  put  in  suit,  be  deemed  con-  denoe  irithout 
cslnsive  evidence  of  the  due  execution  of  the  bond  by  the  said  master  and  the  other  JSJI^iP"^*^  ^' 
obligor,  and  it  shall  not  be  necessary  to  prove  the  handwriting  of  the  officer  of  customs 
^vrho  may  have  signed  such  certificate,  nor  that  he  was  at  the  time  of  signing  it  chief 
officer  of  customs  at  the  port  of  clearance  :  Provided  that  no  such  bond  shall  be  put  in 
suit  in  any  of  Her  M^'esty's  possessions  abroad  after  the  expiration  of  three  calendar 
xnonths  next  after  the  arrival  therein  of  the  said  ship,  nor  in  the  United  Kingdom  after 
the  expiration  oi  twelve  calendar  months  next  after  the  return  of  the  said  ship  and  of 
the  said  master  to  the  United  Kingdom. 

65.  In  the  absence  of  any  agreement  to  the  contrary,  the  owner  shall  be  the  party  i»  the  ahaence 
ultimately  responsible,  as  between  himself  and  the  other  persons  hereby  made  liable  in  the  oontrarvMio 
respect  of  any  default  in  complying  with  the  requirements  of  this  Act ;  and  that  if  any  owner  to  be 
Badi  last-mentioned  person  shall  pay  any  monies  hereby  made  payable  to  or  on  behalf  responsible  in 
of  any  such  passengers  as  aforesaid,  the  person  so  paying  the  same  shall  be  entitled,  in 

the  absence  of  any  such  agreement  as  aforesaid,  to  sue  for  and  recover  from  the  owner 
the  amount  so  paid,  together  with  costs  of  suit 

66.  No  person  whatever  shall  directly  or  indirectly  act  as  a  passage  broker  in  respect  Pauagt  Brokers. 
of  passages  from  the  United  Kingdom  to  any  place  out  of  Europe,  and  not  being  within  ^^  pe^^to  act 
the  Mediterranean  Sea,  or  shall  sell  or  let,  or  agree  to  sell  or  let,  or  be  in  anywise  con-  eg  e  pesHSKo 
cemed  in  the  sale  or  letting  of  passages  in  any  ship,  whether  a  "passenger  ship"  or  Jjroker without » 
otherwise,  proceeding  from  the  United  Kingdom  to  any  such  place  as  aforesaid,  unless 

such  person,  with  two  good  and  sufficient  sureties  to  be  approved  by  the  emigration 
officer  at  the  port  nearest  to  the  place  of  business  of  such  person,  shall  have  previously 
entered  into  a  joint  and  several  bond,  in  the  sum  of  lOOOZ.  to  Her  Miyesty,  her  heirs  and 
BQCcessors,  according  to  the  form  contained  in  schedule  (D.)  hereto  annexed,  which  bond 
shall  be  renewed  on  each  occasion  of  obtaining  such  licence  as  herein-after  mentioned, 
and  shall  be  in  duplicate,  without  stamps,  and  one  part  thereof  shall  be  deposited  at  the 
office  in  liondon  of  the  said  emigration  commissioners,  and  the  other  part  thereof  with 
the  emigration  officer  at  the  port  nearest  to  the  place  of  business  of  such  person ;  nor 
unless  such  person  shall  have  obtained  a  licence,  as  herein-after  mentioned,  to  let  or  sell 
passages,  nor  unless  such  licence  shall  then  be  in  force ;  and  if  any  person  shall  offend  in 
any  particular  against  this  enactment,  every  person  so  offending  shall  for  each  offence  be 
liable  to  a  penalty  not  exceeding  502.  nor  less  than  20/.,  to  be  sued  for  and  recovered  as 
herein-afler  mentioned :  Provided,  that  such  bond  shall  not  be  required  of  any  person  who 
shall  be  one  of  the  sworn  brokers  of  the  city  of  London :  Provided  also,  that  there  shall  Emigration  Com- 
be excepted  from  the  operation  of  this  section  the  said  Emigration  Commissioners,  and  any  ^^^^^^  ^^ae 
persons  contracting  with  them,  or  acting  under  their  authority,  and  also  any  person  brokers  ex- 
acting as  the  agent  of  any  passage  broker  in  pursuance  of  an  appointment  made  in  the  empted  fh>m  this 
form  prescribed  by  schedule  (I.)  hereto  annexed,  signed  by  such  passage  broker,  and  "^^"^°' 
countersigned  by  such  emigration  officer  as  aforesaid  :  Provided  further,  that  the  acts  and  Passage  brokers 
defaults  of  any  person  acting  under  the  authority  or  as  agent  of  any  passage  broker  shall,  to  be  responsible 
for  the  purposes  of  this  Act,  be  deemed  to  be  also  the  acts  and  defaults  of  such  passage  '^'  ^^^  sgents. 
broker :  Provided  also,  that  nothing  herein-before  contained  shall  be  held  or  construed  to 
prevent  the  said  emigration  officer  from  accepting  the  bond  of  a  guarantee  society,  such 
bond  and  such  guarantee  society  as  shall  have  been  approved  by  the  Ix>rds  Commissioners 
of  Her  Majesty's  Treasury,  in  lieu  of  the  bond  of  two  good  and  sufficient  securities  as 
aforesaid. 

67.  Any  person  wishing  to  obtain  a  licence  to  act  as  a  passage  broker  in  respect  of  How  passage 
passages  from  the  United  Kingdom  to  any  place  out  of  Europe,  and  not  being  in  the  |j|]^y^^obta!ntd. 
Mediterranean  Sea,  shall  make  application  for  the  same  to  the  justices  at  the  petty 

sessions  held  for  the  district  or  place  in  which  such  person  shall  have  his  place  of 
business;  and  such  justices  are  hereby  authorised  (if  they  shall  think  fit)  to  grant  a 
licence  for  that  purpose,  according  to  the  form  in  the  schedule  (E.)  hereunto  annexed, 
which  licence  shall  continue  in  force  until  the  thirty-fint  day  of  December,  in  the  year 

8  D 
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18  &  19  YicT.  in  which  rach  licence  shall  be  gxanted,  and  for  thirtj-one  days  afterwards,  nnlea 
clip.        forfeited,  as  herein  mentioned ;  and  upon  granting  such  licence  the  justices  shall 

notice  thereof  according  to  the  form  in  schedule  (F.)  hereto  annexed  to  be 

iot'iS^  Eml^n.  forth^tJ^  ^7  t^e  post  to  the  said  Emigration  Commissioners  at  their  office  in  Londgs: 
tion  CommUMmi*  Provided  always,  that  no  such  licence  shall  be  granted  unless  the  party  applying  kr  tk 
etH  of  lioeuce  same  shall  show  to  the  satisfaction  of  the  justices  that  he  has  ^ven  such,  bond  to  Ba 
Not?ce  to  be  Majesty,  her  heirs  and  successors,  as  hereinbefore  required,  and  has  deposited  one  pst 
Kiveo  to  Eiuigra-  thereof  at  the  office  in  London  of  the  said  commissioners,  or  is  a  sworn  broker  of  iht 
eraof ?mJnd^a°"  ^^^^  ^^  London,  and  has  in  either  case  given  notice  to  the  said  comnusBionets  fomteak 
application  for  clear  days  at  least  before  such  application  of  his  intention  to  apply  for  the  same,  wlaA 
licences.  notice  shall  be  transmitted  by  the  post  to  the  office  in  London  of  the  said  coniTniflrioaeg, 

Power  to  J  luticpi  and  shall  be  according  to  the  form  contained  in  the  schedule  (G.)  hereto  annexed:  Pko- 
^  fc***'  f*^*!J*"  ^^®*^  *^°'  ^*'  "^y  justices  of  the  peace  who  shall  adjudicate  on  any  offence  against  tlui 
who  Bhau  give  -^^^^  ^^  ^^  ^^7  breach  or  nonperformance  of  any  of  the  requirementa  thereof  are  ho^ 
notice  of  the  authorised,  if  they  shall  think  fit,  and  the  offender  is  a  passage  broker,  to  order  his  lieeaee 
tiS  amiKSi?^  ^  ^  forfeited,  and  the  same  shall  thereupon  be  forfeited  accordingly ;  and  the  aid 
aionen.  justices  making  such  order  shall  forthwith  cause  notice  of  such  forfeiture,  in  the  fiini 

contained  in  the  schedule  (H.)  hereunto  annexed,  to  be  transmitted  by  the  post  to  the 
As  to  application  said  commissioners  at  their  office  in  London :  in  Scotland,  where  any  person  wishing  so 
8 'ti'^d^'  ^      obtain  such  licence  sliall  make  application  for  the  same  to  the  sheriff  or  steward  or  sheriff 
substitute  or  steward  substitute,  in  place  of  to  such  justices  of  the  peace  as  aforeBaid,  the 
forms  given  in  the  said  schedules  (D.),  (E.),  (F.),  (G.)^  and  (H.)  respectively,  shall  still  be 
adhered  to,  with  such  alterations  as  may  be  necessary. 
Existing  Uoenoet     ^8.  Every  passenger  broker's  licence  in  force  at  the  commencement  of  this  Act  ahall, 
to  eontiniie  in      unless  adjudged  to  be  forfeited,  continue  in  force  until  the  first  day  of  Febmary  One 
Feb!  ^6.  thousand  eight  hundred  and  fifty-six,  but  no  longer ;  and  all  acts  done  nnder  snch  lioenee 

while  in  force  shall  be  as  valid  as  if  done  under  any  licence  granted  under  this  AcL 
Paasnge  broken  69.  No  passage  broker  shall  employ  as  an  agent  in  his  business  of  passage  broker  any 
aieS?except  pc™on  not  holding  from  him  the  appointment  of  agent  as  herein-before  mentioned ;  and 
tboee  expresKiy  every  person  holding  such  appointment  shall  produce  the  same,  on  the  demand  of  any 
appointed  by  emigration  officer,  or  of  any  person  treating  for  a  passage  under  this  Act :  for  any 
®'°'  breach  or  violation  of  this  enactment  in  any  particular,  the  offender  sliall  be  liable  for 

duM°the*ir  ap^     ®*^  offence  to  a  penalty  not  exceeding  601.  nor  less  than  20/. 

pointmenta  o  70.  If  any  person  shall  by  false  representation  as  to  the  size  of  a  ship,  or  otherwise, 

demand.  qj.  ^j  m^y  fi^^  pretence  or  fraud  whatsoever,  induce  any  person  to  engage  a  passage  in 

Penalty  on  per-  any  ship,  the  person  so  offending  shall  for  each  offence  be  liable  to  a  penalty  not  exceedinf 
SdiS;;  o"the"i^  20/.  nor  less  than  51.  sterling. 

to  engage  71.  Every  person  whatever,  except  the  said  Emigration  Commissioners  and  penoni 

paiMgea.  acting  for  them  and  under  their  direct  authority,  who  shall  receive  money  from  any 

^r'cabin  and^^'   person  for  or  in  respect  of  a  passage  in  any  ship,  or  of  a  cabin  passage  in  any  "  passenger 
other  passengers,  ship  "  proceeding  from  the  United  Kingdom  to  any  place  out  of  Europe,  and  not  beiBg 
witliin  the  Mediterranean  Sea,  shall  give  to  the  person  paying  such  money  a  contiad 
ticket,  signed  by  the  owner,  charterer,  or  master  of  the  ^ip  or  "  passenger  ship  **  (ss 
the  case  may  be)  in  which  the  passage  is  to  be  provided,  or  by  some  person  in  their  or 
his  name,  and  on  their  or  his  belialf :  such  contract  ticket  shall  be  made  out  in  plain  and 
legible  characters  on  a  printed  form,  which  in  the  case  of  cabin  passengers  sliall  be 
according  to  the  form  contained  in  schedule  (E.)  hereto  annexed,  and  in  the  case  of  all 
other  passengers  in  the  form  contained  in  schedule  (L.)  hereto  annexed,  or  according  to 
such  other  form  as  in  either  case  may  from  time  to  time  be  prescribed  by  the  said  Emiga* 
tion  Commissioners  in  any  notice  issued  under  their  hands,  or  the  hands  of  any  two  of 
them,  and  published  in  the  London  Qazette :  and  any  directions  contained  on  the  fiuse  of 
such  form  of  contract  ticket  shall  be  obeyed  in  the  same  manner  as  if  herein  set  forth. 
In  case  of  noncompliance  with  any  of  the  requirements  of  this  section,  or  of  any  of  the 
directions  on  such  form  of  contract  ticket  not  inconsistent  with  this  Act,  the  person  so 
offending  shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  50/.  nor  less  than  5L 
sterling :  provided  always,  that  such  con^ct  tickets  shall  not  be  liable  to  any  stamp 
duty. 
Penalty  for  in-         ^^'  -^^7  person  who  shall  alter  or  cause  to  be  altered,  after  it  is  once  issued,  or  shill 
dueing  any  one    induce  any  person  to  part  with,  render  useless,  or  destroy  any  such  contract  ticket, 
contracni'cket.     ^^^^S  the  continuance  of  the  contract  which  it  is  intended  to  evidence  (except  in  the 
case  of  cabin  passengers  who  may  have  consented  thereto),  shall  be  liable  in  each  case  to 
a  penalty  not  exceeding  20/.  sterling. 
Bummanr  73.  Any  question  which  may  arise  respecting  the  breach  or  nonperformance  of  any  of 

remedy  for  ^j^^  stipulations  in  any  such  contract  ticket,  may,  at  the  option  of  any  passenger  or  cabin 
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passenger  interested  therein,  be  heard  and  determined  in  a  summarf  way  by  the  justices  18  &  19  Yict. 
of  the  peace,  magistrates,  sherifik,  or  other  officers  herein-afber  authorised  to  abjudicate        c.  110. 

on  offences  and  complaints  under  the  Act,  who  are  hereby  authorised  to  try  such 

questions,  and  if  they  shall  find  that  a  breach  of  contract  has  been  committed,  to  \^f^  ®^  ®°*^* 
&ward  to  the  complainant  such  damages  and  costs  as  they  may  think  fit,  not  exceeding 
in  any  case  the  amount  of  the  passage  money  specified  in  such  contract  ticket  and  20^. ; 
and  if  such  damages  and  costs  be  not  at  once  paid,  payment  thereof  shall  thereupon 
be  enforced,  in  the  same  manner  and  by  the  same  processes  as  the  payment  of  subsistence 
money,  or  the  return  of  passage  money,  may  be  enforced  under  this  Act :  Provided 
that  if  any  passenger  shall  haye  obtained  compensation  or  redress,  under  any  of  the 
other  proTisions  of  this  Act,  he  shall  not  be  entitled  to  sue  under  this  section  for 
damages  for  the  same  matter  or  cause  of  complaint. 

74.  If  any  cabin  or  other  passenger  shall,  on  demand  of  any  emigration  officer,  refuse  Penalty  on 

or  omit  to  produce  his  contract  ticket,  or  if  any  owner,  charterer,  or  master  of  a  ship  ^'don^llaatera" 
shall  on  like  demand  refuse  or  omit  to  produce  to  any  emigration  officer  in  the  United  &c  omittinf?  to' 
Kingdom  the  counterpart  of  any  contract  ticket  issued  by  them,  or  on  their  behalf,  for  produce  contract 
the  inspection  of  such  emigration  officer,  and  for  the  purposes  of  this  Act,  every  person  ^'^  ^  ' 
Bo  offending  against  the 'requirements  of  this  section  shall  for  each  offence  be  liable 
summarily  to  a  penalty  not  exceeding  10/. 

75.  Any  person  who  shall  act  as  an  "enugrant  runner "  without  having  previously  Penalty  on  per- 
been  licensed  and  registered  as  herein-after  mentioned,  or  who  while  so  acting  shall  JuUne^  wubout 
omit  to  wear  conspicuously  on  his  breast  such  badge  as  herein-after  mentioned,  or  who  licence  ami 
shall  employ  as  an  "emigrant  runner  "any  person  not  duly  licensed  and  registered,  budge,  and  nn 
shall  for  each  offence  be  liable  to  a  penalty  not  exceeding  five  pounds  nor  less  than  employlng^tkeiu 
twenty  shillings. 

76.  The  justices  of  the  peace  at  any  petty  sessions  held  for  the  district  or  place  within  Uodeof  iicenalng 
which  any  person  wishing  to  act  as  an  "  emigrant  runner "  is  to  carry  on  his  business  Ji^n'SS!**^'^^"* 
may  upon  the  recommendation  in  writing  of  an  emigration  officer  or  of  the  chief 

constable  or  other  head  officer  of  police  of  such  district  or  place  (but  not  otherwise)  grant 
if  they  shall  think  fit,  to  such  person  wishing  to  act  as  runner  a  licence  for  that 
purpose  according  to  the  form  in  schedule  (M.)  hereto  annexed,  and  such  runner  shall 
within  forty-eight  hours  thereafter  (under  a  penalty  not  exceeding  forty  shillings  for  any 
default)  lodge  such  licence  with  the  nearest  emigration  officer,  who  shall  register  the 
name  and  abode  of  such  runner  in  a  book  to  be  kept  for  that  purpose,  and  shall  number 
each  name  registered  in  arithmetical  progression,  and  shall  supply  to  such  runner,  on 
his  paying  a  sum  not  exceeding  seven  shillings  for  the  same,  a  badge  of  such  form  and 
description  as  shall  be  approved  by  the  said  Emigration  Commissioners. 

77.  Every  such  "  emigrant  runner's "  licence  shall  continue  in  force  until  the  thirty-  Emigrant  run- 
first  day  of  December  in  the  year  in  which  it  shall  be  granted,  unless  sooner  revoked  by  PJ''"  '^^"?®  *^ 
any  justice  of  the  peace,  for  any  offence  against  this  Act  or  for  any  other  misconduct  nonuaiiy. 
committed  by  the  holder  of  such  licence.    In  case  of  any  renewed  licence  it  shall  be 
infficient  for  the  emigration  officer  to  note  the  fact,  and  the  date  of  the  renewal,  in  his 

registry  book  against  the  original  entry  therein  of  the  name  of  the  runner  holding  such 
renewed  licence. 

78.  If  any  "  emigrant  runner  "  shall  refuse  or  fail  to  produce,  on  demand,  his  badge  Penally  on  run- 
for  inspection,  or  to  permit  any  person  to  take  the  number  thereof,  or  if  he  shall  fail  *^  of  misooi" 
within  forty-eight  hours  to  give  to  the  emigration  officer  of  the  port  or  place  within  Uact. 

which  he  is  licensed  to  act  notice  in  writing  of  any  change  in  his  place  of  abode,  in 

order  that  his  new  abode  may  be  registered,  or  of  the  loss  of  his  badge,  or  if  he  shall 

mutilate  or  deface  his  badge  or  wear  the  same  while  unlicensed,  or  wear  any  other  than 

the  one  delivered  to  him  by  such  emigration  officer  as  aforesaid,  or  permit  any  other 

person  to  use  his  badge,  he  shall  for  each  such  offence  be  liable  to  a  penalty  not  exceeding 

forty  shillings  and  to  the  forfeiture  of  his  licence,  if  the  convicting  justices  or  magistrate 

shall  so   determine;   and   any   person   retaining  or  using  any  "emigrant  runner's "  ^<^"^1'7 '<>i' 

badge  not  issued  to  him  under  the  provisions  of  this  Act,  or  counterfeiting  or  forging  any  luny^ig^ed.*^ 

such  badge,  shall  for  each  such  offence  be  liable  to  a  penalty  not  exceeding  £/. 

79.  Such  emigration  officer  as  last  aforesaid  may,  if  he  thinks  fit,  on  payment  to  him  iiow  frosh 

of  the  sum  of  five  shillings,  deliver  a  new  badge  to  any  licensed  **  emigrant  runner  "  who  oSiiSu'e?*^  ^ 
shall  satisfy  such  officer  that  he  has  lost  his  original  badge,  or  who  shall  deliver  up  the 
same  in  a  mutilated  or  defaced  state. 

80.  No  "emigrant  runner"  shall  be  entitled  to  recover  from  any  passage  broker  any  Runners  nn- 
fee,  commission,  or  reward  for  or  in  consideration  of  any  service  connected  with  *"'??'l"?**'  °"* 
emigration,  unless  he  shall  be  acting  under  the  written  authority  of  such  passage  broker,  mission.    ^^"^ 
nor,  under  a  penalty  for  each  offence  .not  exceeding  5^,  shall  take  or  demand  from  any 

3  D  2 
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18  &  1 9  Vict,  person  about  to  emigrate  any  fee  or  reward  for  the  procuring  of  his  passage,  or  in  nj 
c.  119.        way  relating  thereto. 

81.  Every  passage  broker  shall  exhibit  and  keep  constantly  exhibited  in.  tone  eo«- 

to  be^exhrbitDd     Bpicuous  place   in  his  office  or  place  of  business  a  correct  list,  in  plain  and  legibfe 
hf  broken  aod     characters,  containing  the  names  and  addresses  in  full  of  every  person  for  the  time  bda( 
tT'^offl^™*^^'    holding  such  authority  to  act  as  his  agent  or  as  an  emigrant  runner  for  him  as  afeienti 
^     *^^'**        and  shall  on  or  before  the  fifth  day,  or  if  that  day  be  a  Sunday,  on  or  before  the  foszth 
day  in  every  month,  transmit  a  true  copy  of  such  list,  duly  signed  by  him,  to  & 
emigration  officer  stationed  nearest  to  the  place  of  business  of  such  licensed  pasngs 
broker,  and  shall  report  to  such  emigration  officer  every  discharge  or  fresh  engagesoi 
of  an  agent  or  of  an  "emigrant  runner"  within  twenty-four  hours  of  the  same  taki^ 
place.    In  case  of  noncompliance  with  any  of  the  requirements  of  this  aactioi,  tbe 
person  so  offending  shall  be  liable  for  each  offence  to  penalty  not  exceeding  5^.  nar  ksi 
than  22. 
Trustees  of  82.  It  shall  be  lawful  for  the  trustees  or  other  persons  chaiged  with  the  maaagemeit 

doekfl  may  ptBs    of  any  docks  or  basins  in  any  port  within  the  United  Kingdom  from  which  **  pasMBger 
repiiatln^'the     ships "  are  despatched  to  make,  and  from  time  to  time  to  alter,  amende  or  repeal,  sbA 
Unding  and         rules  and  byelaws  as  may  be  necessary  for  prescribing  the  docks,  basinsy  or  other  plaeei 
fntradhsofemu'    ^^  which  persons  arriving  by  sea  at  such  ports  for  the  purpose  of  emigrating,  or  aetoallj 
frranto  and  for'     emigrating  therefrom,  shall  be  landed  and  embarked,  and  the  mode  of  their  bmdinf 
Hoenting  emi-     mid  embarkation,  and  for  licensing  porters  to  carry  their  luggage  and  otherwise  to  att^ 
grant  purten.      ^^^^^  them,  and  for  the  storing  and  safe  custody  of  their  luggage,  and  for  admitting 
persons  to  and  excluding  persons  from  access  to  such  docks  or  basins,  and  for  attachiag 
a  penalty  not  exceeding  52.  for  the  breach  of  any  of  such  rules  or  byelaws,  such  penalty 
to  be  sued  for  and  recovered  as  other  penalties  are  by  this  Act  directed  to  be  recovered, 
except  that  instead  of  an  emigration  officer  such  trustees  or  other  persons  as  aforcasid 
shall  sue  for  and  recover  the  same :  And  it  shall  further  be  lawful  for  such  trustees,  by 
their  officers  or  servants,  or  by  any  police  officer,  to  arrest  and  detain  any  person  diaiged 
with  the  breach  of  any  such  rule  or  byelaw  until  brought  before  any  justice  of  the  peiee, 
who  is  hereby  authorised  to  adjudicate  on  the  offence  in  a  summary  way :  Provided 
approy ed^r^      ^^^^  ^^  ^^^  ^^  ^'  byelaws  shall  take  effect  until  they  shall  have  been  approved  by 
Seonurf  of        onc  of  Her  Mijesty's  principal  Secretaries  of  State,  and  published  by  his  anthority  in  the 
fuh^di^Ui^"^    2x>fuion  OazeUe,  which  publication  shall  for  all  purposes  be  deemed  conclo&ive  evidenoo 
London  Gazette,  of  such  rules  and  byelaws,  and  of  the  approval  thereof  by  such  Secretary  of  State. 
PenaitT  for  fiilei-     ^^'  ^^^  whereas  the  said  Emigration  Commissioners  and  persons  acting  under  thor 
tf  lag  docamenta  authority  issue  from  time  to  time  certain  forms  of  application  and  other  papers  for  the 
aamfrom^l-  ^^  ^^ persons  desirous  of  emigrating  by  their  assistance :  And  whereas  it  is  exponent 
graUon  Commts-  to  afford  additional  security  against  tiie  falsification  or  misuse  of  such  forma  and  piipea, 
stonera,  and  for    and  of  any  certificate  of  marriage  or  of  birth  or  baptism,  or  other  document  or  stato- 
persona  qn.         ment   adduced  in  support  of  any  application  to   the  said  commissioners  for  suck 
assistance :  be  it  therefore  enacted,  that  if  any  person  shall  falsely  represent  himself 
to  be  or  fiJsely  assume  to  act  as  the  agent  of  the  said  commissioners,  or  shall  sell  any 
such  form  of  application,  paper,  or  embarkation  order,  or  shall  wilfully  make  any  fiilse 
representation  in  any  such  form  of  application,  paper,  certificate,  or  document  as  a£)^^ 
said,  or  shall  forge  or  fraudulently  alter  any  signature  or  statement  contained  therein 
respectively,  or  shall  personate  any  person  named  therein  respectively,  or  shall  aid  or 
in  any  way  abet  any  person  in  any  such  false  representation,  forgery,  alteration,  or 
personation,  the  person  so  offending  shall  be  liable  for  each  such  offence  to  a  penalty  not 
exceeding  50^.  nor  less  than  21.  sterling. 
Procedure  for        84.  All  penalties  and  forfeitures  imposed  by  this  Act  shsll  be  sued  for  in  the  United 
PmdUiM,  Ac.    Kingdom  by  any  emigration  officer  or  his  assistant,  or  by  any  person  authorised  thereto 
By  whom^Mnal-  ^^  ^^®  ^^  emigration  commissioners  under  the  hands  of  any  two  of  them,  or  by  say 
tiuaaretobo       collector  or  comptroller  of  Her  Mijesty's  customs,  or  by  any  other  officer  of  Her 
recovered.  M^esty's  customs  authorised  thereto  in  writing  by  the  Commissioners  of  Her  Kiyesty'i 

Customs,  and  in  any  of  Her  Mi^esty's  possessions  abroad  by  any  government  emigiatioa 
officer  or  agent,  or  by  any  such  collector  or  comptroller  of  customs,  or  other  ofiicer  of 
customs  so  authorised  as  aforesaid,  or  by  any  officer  authorised  to  sue  for  penalties  and 
forfeitures  under  this  Act  by  writing  under  the  hand  and  seal  of  the  governor  of  so? 
such  possession ;  and  the  said  Emigration  Commissioners,  and  the  Commissioners  of  Her 
Maje8ty*s  Customs,  and  every  such  governor,  are  hereby  respectively  empowered  to  griot 
Hf  irhom  paa-      Buch  authority  as  aforesaid :  and  all  sums  of  money  made  recoverable  by  this  Act  u 
8406,  aubatstence  return  of  passage  money,  subsistence  money,  damages,  or  compensation  may  be  sued  for 
Hon  mMSea  may  ^^^  recovered  by  and  for  the  use  of  any  passenger  entitled  thereto  under  this  Act»  or  bf 
be  reoovered.       any  such  officer  as  aforesaid,  for  and  on  behalf  and  to  the  use  of  any  such  passenger  or 
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an  J  number  of  such  paasengen  respectively,  and  in  any  case  either  by  one  or  several  18  &  19  Yicr. 
ix^foimationB  or  complaints.  c.  119. 

85.  All  penalties  imposed  and  all  sums  of  money  made  recoverable  nnder  this  Act  by 

"wmy  of  passage  money,  subsistence  money,  compensation,  or  damages  for  the  breach  of  TfJ*^?,"*^''^' 
any  stipulation  in  any  contract  ticket,  shall  and  may  be  sued  for  and  recovered  before  oflbncefl^MrT/com 
&oy  two  or  more  justices  of  the  peace  acting  in  any  part  of  Her  Majesty^s  dominions  or  piainrK  under 
possessions  in  which  the  offence  shall  have  been  committed  or  the  cause  of  complaint  ^^^  ^^^ 
sliall  have  arisen,  or  in  which  the  offender  or  party  complained  against  shall  happen  to 
l>e,  or  acting  in  any  county  or  borough,  or  place  adjacent  to  any  navigable  river  or  inlet 
of  the  sea  on  whidi  such  offence  shall  have  been  committed  or  cause  of  complaint  have 
mrisen ;  and  upon  information  or  complaint  made  before  any  one  justice  of  the  peace 
acting  as  aforesaid,  he  shall  issue  a  summons,  according  to  the  form  in  the  schedule  (N.) 
Hereto  annexed,  requiring  the  party  offending  or  complained  against  to  appear  at  a  time 
mnd  place  to  be  named  therein ;  and  every  such  summons  shall  be  served  on  the  party 
offending  or  complained  against,  or  shall  be  left  at  his  last  known  place  of  abode  or  of 
l»aslne8s,  or  on  board  any  ship  to  which  he  may  belong ;  and  if  such  party  shall  not 
appear  accordingly,  then  (upon  proof  of  the  due  service  of  the  summons  by  delivering 
the  summons  or  a  copy  thereof  to  the  party,  or  at  his  last  known  place  of  abode  or  of 
business,  or  on  board  any  ship  to  which  he  may  belong,  to  the  person  in  charge  of  any 
snch  ship,)  any  two  of  such  justices  so  acting  as  aforesaid  may  either  hear  and  deter- 
mine the  case  in  the  absence  of  the  party,  or  either  of  them  may  issue  his  warrant  for 
apprehending  and  bringing  such  party  before  them  or  any  two  justices  so  acting  as 
aforesaid ;  or  the  justice  before  whom  the  charge  shall  be  made,  if  he  shall  have  reason  to 
suspect,  from  information  upon  oath,  that  the  party  is  likely  to  abscond,  may  issue  such 
warrant  in  the  first  instance,  without  any  previous  summons;   and  either  upon  the 
appearance  of  the  party  offending  or  complained  against,  or  in  his  absence  as  aforesaid, 
any  two  of  such  justices  so  acting  as  aforesaid  may  hear  and  determine  the  case,  either 
with  or  without  any  written  information  or  complaint ;  and  upon  proof  of  the  offence, 
or  of  the  complainant's  claim,  (as  the  case  may  be,)  either  by  confession  of  the  party 
offending  or  complained  against,  or  upon  the  oath  of  one  or  more  credible  witness  or 
witnesses  (and  the  justices  are  hereby  authorised  to  summon  and  swear  any  witnesses 
who  may  be  deemed  necessary),  it  shall  be  lawful  for  such  justices  so  acting  as  aforesaid 
to  convict  the  offender,  or  to  abjudicate  upon  the  complaint,  (such  conviction  or  adjudi- 
cation to  be  drawn  up  according  to  one  of  the  forms  of  conviction  or  abjudication  con- 
tained in  schedule  (0.)  hereto  annexed,  or  as  near  thereto  as  the  circumstances  of  the 
case  will  admit,)  and  upon  every  such  conviction  to  order  the  offender  to  pay  such  penalty 
as  they  may  think  proper,  not  exceeding  the  penalties  herein-before  imposed,  and  upon 
eveiy  such  adjudication  to  order  the  party  complained  against  to  pay  to  the  party  suing 
for  the  same  the  sum  of  money  or  damages  sued  for,  or  so  much  thereof  as  such  justices 
shall  think  the  complainant  justly  entitled  to,  together  with,  in  every  case,  the  costs  of 
the  proceedings ;  and  if  the  monies  and  costs  mentioned  in  such  conviction  or  adjudi- 
cation be  not  paid  immediately  or  within  the  time  limited  in  the  order  it  shall  be  lawful 
for  any  two  of  such  justices  so  acting  as  aforesaid,  by  warrant,  (and  although  the  written 
order  of  conviction  or  acyudication,  or  any  minute  thereof,  may  not  have  been  served,)  to 
cause  the  party  offending  to  be  committed  to  gaol,  there  to  be  imprisoned,  with  or  without 
hard  labour,  according  to  the  discretion  of  such  justices,  for  any  term  not  exceeding 
three  calendar  months,  unless  such  monies  and  costs  be  sooner  paid  and  satisfied : 
Provided  always,  that  in  all  proceedings  taken  nnder  this  Act  for  which  no  form  is  herein 
expressly  provided  it  shall  be  lawful  to  use  forms  similar,  as  nearly  as  circumstances  will  ProviM   here 
admit,  to  those  contained  in  the  schedule  to  an  Act  passed  in  the  session  of  parlia-  °o  ||p/°^'  of  pro- 
ment  holden  in  the  eleventh  and  twelfth  years  of  the  reign  of  Her  present  Majesty,  gcribed  by  this 
chapter  forty-three.  Aet 

86.  Every  police  or  stipendiary  magistrate,  and  in  Scotland  every  sheriff  or  steward  Police  and  ett- 
and  sheriff  substitute  or  steward  substitute  of  a  county  or  stewartry  within  his  own  {||^^^/^*^ 
county  or  stewartry,  shall  have  such  and  the  like  powers,  privileges,  and  functions,  and  be  sootiuid  shwiff, 
entitied  to  exercise  such  and  the  like  jurisdiction  under  this  Act,  as  any  justice  or  two  Ac.,  to  have  the 
justices,  or  justices  at  petty  sessions,  have  or  is  or  are  entitled  to  exerdse  under  the  jaJiJu^of^tho^ 
provisions  of  this  Act ;  and  all  Acts,  matters,  and  things  competent  to  be  done  under  peace. 

the  provisions  of  this  Aet,  by  or  before  any  justice  or  two  justices  of  the  peace,  or  justices 
at  petty  sessions  or  otherwise,  may  be  done  by  and  before  any  police  or  stipendiary 
magistrate,  and  in  Scotland  by  and  before  any  sheriff  or  steward  or  sheriff  substitute  or 
steward  substitute  within  his  own  county  or  stewartry. 

87.  No  objection  shall  be  taken  or  allowed  to  any  complaint,  information,  summons,  NoolJecUon  to 
or  wammt  under  this  Act,  for  any  alleged  defect  therein,  either  in  substance  or  in  form,  be  allowed,  nor 
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18  &  19  YiOT.  or  for  any  variance  between  such  complaint  or  information  and  the  evidence  aAdood 
c.  119.        on  the  hearing  thereof :  bat  if  any  variance  shall  appear  to  the  jnatice  or  jnsticeB  pxcaeat 

and  acting  at  such  hearing  to  be  such  that  the  party  so  summoned  and  appealing  ku 

convictJona  to  be  been  thereby  deceived  or  misled,  it  shall  be  lawful  for  such  justice  or  justices^  upon  ndi 

2? form  '     ^'"*  terms  as  he  or  they  shall  think  fit,  to  adjourn  the  hearing  of  the  case  to  some  future  diy, 

and  in  the  meantime  to  commit  the  defendant  to  such  safe  custody  as  the  said  jnstke  or 

justices  may  think  fit,  or  to  discharge  him  upon  his  recognisance,  with  or  without  suntM, 

to  appear  at  such  time  and  place  as  may  be  appointed :  no  conviction,  order,  adjudicatko, 

or  other  proceeding  under  or  in  pursuance  of  this  Act  shall  be  quashed  or  vaeatedls 

want  of  form. 

AppllcAtlon  of         88*  All  penalties  imposed  by  this  Act  shall,  when  recovered,  and  notwithsiandhigiDT 

penalties.  local  Act  of  Parliament  to  the  contrary,  be  paid  to  the  emigration  officer  or  offieer  ot 

customs  at  whose  suit  the  same  shall  have  been  recovered,  for  the  use  of  Her  M^estj  aai 

Her  successors,  and  if  recovered  in  the  colonies  shall  be  paid  over  by  the  party  reeeiTi^g 

the  same  into  the  colonial  treasury,  and  shall  form  part  of  the  general  revenue  of  tks 

colony,  and  if  recovered  in  the  United  Kingdom  shall  be  paid  over  to  the  said  Emigntioa 

Commissioners  if  the  party  at  whose  suit  the  same  shall  have  been  recovered  be  is 

emigration  officer  or  his  assistant,  and  to  Her  Majesty's  Commissioners  of  Customs  if 

the  party  at  whose  suit  the  same  shall  have  been  recovered  by  an  officer  of  custom^  to 

be  by  such  Emigration  Commissioners  and  Commissioners  of  Customs  respectively  dnh 

accounted  for ;  and  all  such  penalties  as  may  be  recovered  in  the  United  Kingdom  dtsQ 

be  appropriated  to  such  purposes  and  in  such  manner  as  the  Lord  High  Treasurer  or  tiie 

Commissioners  of  Her  Majesty's  Treasury  may  from  time  to  time  direct  and  appoint : 

jasticeA  mny       Provided  always,  that  it  shall  be  lawful  for  the  justices  of  the  peace  who  shall  impose  taj 

award  coropeiisa-  g^ch  penalty  at  the  same  time  to  direct,  if  they  shall  think  fit,  that  a  part,  not  eiceedi^j 

it«H  to"part7^"^ '  one  moiety  thereof,  be  applied  to  compensate  any  passenger  for  any  wrong  or  damage 

aggrieved.  which  he  may  have  sustained  by  the  Act  or  default  in  respect  of  which  such  penalty  or 

forfeiture  shall  have  been  imposed. 

Burden  of  proof       89.  If  in  any  suit,  action,  prosecution,  or  other  legal  proceeding  under  this  aei  any 

to  be  on  pefbons   question  shall  arise  whether  any  ship  was  or  was  not  exempted  from  the  proviaioiB  of 

uoufrom^Act?^    ^^  -^ot  or  any  of  them,  the  burden  of  proving  that  such  ship  was  so  exempted  ahaUUe 

on  the  party  claiming  the  benefit  of  the  exemption,  and  failing  such  proof  it  shall  for 

any  sudi  purpose  as  {foresaid  be  taken  and  acyndged  that  the  ship  did  come  within  Ae 

Proof  of  nega-     provisions  of  this  Act;  and  it  shall  not  be  necessary,  in  any  information,  complaint,  or 

lives.  other  process  or  proceeding,  to  negative  any  exemption,  proviso,  or  condition  contaiaed 

in  any  section  of  this  Act  on  which  such  information,  complaint,  or  other  proees  or 

proceeding  shall  be  framed,  neither  shall  it  be  necessary  for  the  complainant  to  profe  the 

negative,  but  the  defendant  may  prove  the  affirmative  thereof,  if  he  will  have  adnntage 

of  the  same. 

Proof  of  a  par(7       ^^'  ^^  ^  ^^7  proceeding  before  any  justice  or  justices  of  the  peace  under  this  Aety  or 

being  an  emJgra-  upon  any  action,  suit,  or  other  proceeding  whatsoever,  against  any  person,  for  anjthisg 

Uon  offloer.  ^^^^  either  contrary  to  or  in  pursuance  of  this  Act,  a  question  should  arise  whether  any 

person  is  an  emigration  officer  or  assistant  emigration  officer,  or  an  officer  of  casio1n^ 

vivd  voce  evidence  may  be  given  of  such  &ct  by  the  officer  himself,  and  shall  be  deemoi 

legal  and  sufficient  evidence. 

PassengexB  suing     ^l-  Any  passenger  suing  under  this  Act  for  any  sum  of  money  made  recoverable  hf 

not  inoompetont  this  Act  as  passage  money,  subsistence  money,  or  compensation  or  damages,  shall  ooi  be 

witnesses.  deemed  an  incompetent  witness  in  any  proceeding  for  the  recovery  thereof,  notwithstand* 

ing  the  same,  if  recovered,  shall  be  applicable  to  his  own  use  and  benefit. 

Tender  of  92.  No  plaintiff  shall  recover  in  any  action  against  any  emigration  officer,  his  aasut* 

amends.  ^j^^^  government  emigration  agent,  or  officer  of  customs,  or  other  person,  for  anything 

done  in  pursuance  of  this  Act,  if  tender  of  sufficient  amends  shall  have  been  made  before 

such  action  brought,  or  if,  after  action  brought,  a  sufficient  sum  of  money  shall  have  been 

paid  into  court,  by  or  on  behalf  of  the  defendant. 

Limitationof  93^  jj ^  action  or  suit  shall  be  commenced  against  any  emigration  officer,  his aaBstaat 

officers  executing  government  emigration  agent,  officer  of  customs,  or  other  person,  for  anything  dmic  in 

the  Act.  pursuance  of  or  under  the  authority  of  this  Act,  until  ten  dear  days  notice  in  vxitin& 

specifying  distinctly  the  cause  of  action,  has  been  given  to  the  officer,  agent,  or  person  » 

aforesaid  against  whom  such  action  or  suit  is  intended  to  be  brought,  nor  after  thru 

calendar  months  next  after  the  act  committed  and  mentioned  in  such  notice  for  vhidi 

such  action  or  suit  shall  be  so  brought;  and  every  such  action  shall  be  brought,  laid,  t^ 

tried  where  the  cause  of  action  shall  have  arisen,  and  not  in  any  other  place ;  and  tlie 

Defendant  may    defendant  in  such  action  or  suit  may  plead  the  general  issue,  and  give  this  Act  and  117 

iMTO,  Ac.*^*^*^  Bpecial  matter  in  evidence,  at  any  trial  which  shaU  be  had  thereupon;  and  if  the  nitltf 
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or  thing  shall  appear  to  hare  been  done  under  or  by  Tirtue  of  this  Act,  or  if  it  shall  18  &  19  Yior. 
appear  that  snch  action  or  suit  was  brought  before  ten  clear  days  notice  thereof  given  as        c.  119. 

mforesaid,  or  if  any  action  or  suit  shall  not  be  commenced  within  the  time  herein-before -    -  - 

limited,  or  shall  be  brought  or  laid  in  any  other  place  than  as  aforesaid,  then  the  jury 
shall  find  a  verdict  for  the  defendant  therein ;  and  if  a  verdict  shall  be  found  for  stfch  costs. 
defendant^  or  if  the  plaintiff  in  such  action  or  suit  shall  become  nonsuited,  or  suffer  a 
discontinuance  of  such  action,  or  if  upon  any  demurrer  in  such  action  judgment  shall  be 
given  for  the  defendant  thereon,  then  and  in  any  of  the  cases  aforesaid  such  defendant 
shall  recover  full  costs  of  suit  as  between  solicitor  and  client,  and  shall  have  such  remedy 
for  recovering  the  same  as  any  defendant  may  have  for  his  costs  in  any  other  case 
by  law. 

94.  Where  no  time  is  expressly  limited  within  which  any  complaint  or  information  is  Limitation  of 
to  he  made  or  laid  for  any  breach  or  nonperformance  of  any  of  tiie  requirements  of  this  {nfJ^i'^J^y 
Act,  the  complaint  shall  be  made  or  the  information  laid  within  twelve  calendar  months 

firom  the  time  when  the  matter  of  such  complaint  or  information  respectively  arose,  or  in 
case  the  master  of  any  ship  is  the  offender  or  party  complained  against,  within  twelve 
calendar  months  next  after  his  return  to  the  country  in  which  the  matter  of  complaint  or 
informaUon  arose.  Colrniudjyagts. 

95.  And  whereas  it  is  expedient  to  provide  in  certain  cases  for  the  carriage  of  pas*  Colonial  yojages 
sengeiB  by  sea  from  Her  Miyesty's  possessions  abroad :  Be  it  therefore  enacted  as  defined- 
follows:  For  the  purposes  of  this  Act  the  term  "colonial  voyage"  shall  signify  any 

voyage  firom  any  place  within  any  of  such  possessions  (except  the  territories  under  the 
government  of  the  East  India  Company  and  the  island  of  Hong  Kong)  to  any  place 
whatever,  where  the  distance  between  such  places  shall  exceed  four  hundiid  miles,  or  the 
deration  of  the  voyage,  to  be  prescribed  as  herein-after  mentioned,  shall  exceed  three 
days. 

96.  This  Act  shall  apply,  so  far  as  the  same  is  applicable,  to  all  ships  carrying  pas-  This  act  to 
sengers  on  any  such ''  colonial  voyage,"  except  as  to  such  parts  of  the  Act  as  relate  to  the  *w^7  to  all 
foUowing  matters;  (that  is  to  say,)  S^°p^  JSuSI' 

1.  To  passage  brokers  and  their  licences  :  to  matters  horela 

2.  To  passengers  contract  tickets ;  '**°**^- 

3.  To  emigrant  runners : 

4.  To  the  giving  bond  to  Her  Miyesty : 

5.  To  the  keeping  on  board  a  copy  of  this  Act : 

6.  To  Orders  in  Council  regulating  emigration  from  the  United  <  Kingdom,  or  pre- 
scribing rules  for  promoting  health,  deanliness,  order,  and  ventilation : 

Provided  that  if  the  prescribed  duration  of  any  "colonial  voyage"  be  less  than  three  if  any  colonial 
weeks,  then,  in  addition  to  the  matters  lastly  herein-before  excepted,  the  provisions  7^^^  ^  ^^ 
of  this  Act  shall  not  extend  or  apply,  so  &r  as  they  relate  to  the  following  subjects ;  this^letnot  to  ^' 

(namely,)  apply  to  aabjeots 

The  construction  or  thickness  of  the  decks :  ^^'^  ''""•**• 

The  bertha  and  berthing : 

The  height  between  decks : 

Privies: 

HospitalB: 

lAf^i  and  ventilation : 

Mumlng: 

Passengers  stewards : 

Ptesengen  cooks  and  cooking  apparatus : 

The  surgeon,  and  medicine  chest : 

The  maintenance  of  passengers  for  forty-eight  hours  after  arrival : 
Provided  also,  that  in  the  case  of  such  "  colonial  voyages,"  whereof  the  prescribed  dura- 
tion is  less  than  three  weeks,  the  requirements  of  this  Act  respecting  the  issue  of  provi- 
sions shall  not,  except  as  to  the  issue  of  water,  be  applicable  to  any  passenger  who  may 
have  contracted  to  furnish  his  own  provisions. 

97.  It  shall  be  lawful  for  the  governor  of  each  of  Her  Mijesty's  possessions  abroad,  by  corernor  of 
any  proclamation  to  be  by  him  from  time  to  time  issued  for  that  purpose  (which  shall  J^"i^JSS' ^^ 
take  effect  from  the  issuing  thereof),  to  declare  what  shall  be  deemed  for  the  purposes  of  Sedaro  lenRth  of 
this  Act  to  be  the  length  of  the  voyage  of  any  ship  carrying  passengers  from  such  posses-  ▼^W^  "«*  P'** 
rion  to  any  other  place  whatsoever,  and  to  prescribe  such  s(atle  of  diet  for  the  use  of  the  ^^^^^  medicines, 
pansengers  during  the  voyage  as  he  shall  think  proper,  and  also  to  declare  what  medicines,  and  medical 
medical  comforts,  medical  instruments,  and  other  matters  shall  be  deemed  necessary  for  comforts. 

the  medical  treatment  of  the  passengers  during  such  "  colonial  voyage ;"  and  the  proifisions 
and  reqnirementa  of  erexy  such  proclamation  shall  be  enforced  in  all  Her  Mioesty's 
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18  &  19  Vict 
c.  119. 

CnplM  of  pro- 
clMtDftt'on*  to 
h«  received  u 
tTldenoe. 


Provltion  for 
Nurvey  of  ship 
ill  the  oolonleti, 
nnd  for  appoint- 
ing Kurgui-n 
thereto. 


Power  to  the 
Gov-mor  Gene- 
ral of  India  in 
Council  hf  any 
Act  to  be  passed 
for  that  purpose, 
tA  adopt  this 
Ant  for  India, 
And  to  malce 
rules  reiipecting 
food,  paBsengers, 
snrgeontf,  Ac. ; 


snd  to  declare  in 
what  manner 
pcMisliief,  Ac. 
nisy  be  sued  for 
and  recovered. 


Indian  Art  may 
tjo  enforced  in 
•  hn  colonies  in 
lilce  manoer  ai 
this  Act. 


Voyage  to  the 
United  Kingdom. 

List  of  paasen- 
Rers  brought  into 
the  United 
Kingdom  to  be 
delivered  by  the 
masier  of  the 
Khip  to  the  emi- 
gration officer. 

I'enalty  f.  r 
neglect. 

Returns  of  births 
iind  deaths  at  sea 
to  b»  mnde  to 
ih«  Regidtrar 
Ueneral. 


6  &  7  V.  4,  c.  86. 

Penalty  on  mas- 
ters for  having 
on  board  a 
greater  nnmber 
of  persons  than 


dominions  as  if  they  were  incorporated  in  this  Act,  and  in  like  manner  fts  the  pfonBani 
of  this  Act  may  be  enforced ;  and  a  copy  of  any  snch  proclamation,  purporting  to  be  imdsr 
the  hand  of  the  governor  of  the  colony,  wherein  the  same  may  have  been  issued,  tni 
under  the  public  seal  of  such  colony,  shall  in  any  part  of  Her  Majesty's  dominions  vhetcia 
the  same  shall  be  produced  be  received  as  good  and  sufficient  evidence  of  the  due  isniBs 
and  of  the  contents  of  such  proclamation,  unless  it  shall  be  proved  that  snch  copy  is  bm 
genuine. 

98.  It  shall  be  lawful  for  the  governors  of  any  such  possessions  respectively  to  anthflda 
such  person  or  persons  as  they  may  think  fit  to  make  the  like  survey  and  eTami nation  q< 
"  passenger  ships'*  sailing  from  such  possessions  respectively  as  is  herein-before  reqniied 
to  be  made  by  two  or  more  competent  surveyors  in  respect  of  "  passenger  ships**  ssDia^ 
from  the  United  Kingdom,  and  also  to  authorise  in  such  cases,  as  to  snch  goyemon  naj 
i^cem  proper,  any  competent  person  to  act  as  medical  practitioner  on  board  anj  "passenser 
ship"  proceeding  on  a  "colonial  voyage." 

99.  This  Act  shall  not  apply  to  any  of  the  territories  or  places  under  the  govenimeit 
of  the  East  India  Company :  It  shall,  however,  be  lawful  for  the  GoTemor>Oenenl  of 
India  in  Council,  from  time  to  time,  by  any  Act  or  Acts  to  be  passed  for  that  pniptMe, 
to  declare  that  this  Act  or  any  part  thereof  shall  apply  to  the  carriage  of  passengers  upoa 
any  voyage  from  any  ports  or  places  within  such  territories,  to  be  specified  in  auch  Act  or 
Acts,  to  any  other  places  whatsoever,  to  be  also  specified  in  such  Act  or  Acts ;  and  also 
in  like  manner  to  authorise  the  substitution,  as  respects  such  voyages  of  other  articles  of 
food  and  provisions  for  those  herein-before  enumerated;  and  to  declare  the  rale  of 
computation  by  which  the  length  of  any  such  Yoyage  shall  be  estimated ;  and  to  determine 
the  persons  or  officers  who  in  such  territories  shall  be  entitled  to  exercise  or  perform  the 
powers,  functions,  or  duties  herein-before  given  to  or  imposed  upon  the  emigration  officen 
and  officers  of  customs  in  the  United  Kingdom ;  and  to  authorise  the  employment  oa 
board  any  ship  of  a  medical  practitioner  duly  qualified  by  law  to  practise  as  a  physiciaii, 
surgeon,  or  apothecary  within  such  territories ;  and  to  declare  for  the  purposes  of  tliis 
Act  the  space  necessary  for  passengers,  and  the  age  at  which  two  children  shall  be 
considered  equal  to  one  statute  adult,  in  ships  that  may  clear  out  from  any  port  or  place 
within  such  territories ;  and  also  to  declare  in  what  manner,  and  before  what  authorities, 
and  by  what  form  of  proceedings,  the  penalties  imposed  and  the  sums  of  money  made 
recoverable  by  this  Act  shall  be  sued  for  and  recovered  within  such  territories,  and  to 
what  uses  such  penalties  shall  be  applied  :  And  on  the  passing  of  such  Indian  Act  or 
Acts,  and  whilst  the  same  shall  remain  in  force,  all  such  parts  of  this  Act  as  shall  be 
adopted  therein  shall  apply  to  and  extend  to  the  carriage  of  passengers  upon  such  voyages 
OS  in  the  said  Indian  Act  or  Acts  shall  be  specified.    The  provisions  of  such  Indian  Act 
shall  be  enforced  in  all  Her  Majesty's  possessions  in  like  manner  as  the  provisioDS  of  this 
Act  may  be  enforced:   Every  such  Indian  Act  shall  be  subject  to  disallowance  and 
repeal,  and  shall  in  the  same  manner  be  transmitted  to  England,  to  be  laid  before  both 
houses  of  parliament,  as  in  the  case  of  any  other  law  made  by  the  GovemoivGeneial  in 
Council. 

100.  The  master  of  every  ship  bringing  passengers  into  the  United  Kingdom  from  sny 
place  out  of  Europe,  and  not  within  the  Mediterranean  Sea,  shall  within  twentyfoor 
hours  after  arrival  deliver  to  the  emigration  officer  or  his  assistant,  or  in  their  absence  to 
the  chief  officer  of  customs  at  the  port  of  arrival,  a  correct  Ust,  signed  by  such  master, 
and  specifying  the  names,  ages,  and  callings  of  all  the  passengers  embarked,  and  also 
the  port  or  ports  at  which  they  respectively  may  have  embarked,  and  showing  vhicfa, 
if  any  of  them,  may  have  died,  with  the  supposed  cause  of  death,  or  been  bom  on  the 
voyage ;  and  if  any  master  shall  fail  so  to  deliver  such  list,  or  if  the  same  shall  be 
wilfully  false,  he  shall,  on  conviction,  as  herein-before  mentioned,  be  liable  to  a  pensltj 
not  exceeding  50Z.  Such  emigration  or  customs  officer  shall,  upon  receipt  of  such  list, 
transmit  the  particulars  respecting  any  passenger  named  therein  who  may  have  died, 
with  the  supposed  cause  of  death,  or  been  bom  on  the  voyage,  to  the  Registrar- 
General  of  Births,  Deaths,  and  Marriages,  who  shall  file  the  same,  and  enter  a  copy 
thereof  under  his  hand  in  the  "Marine  Register  Book,"  which  entry  shall  be  deslt 
with  and  be  of  the  same  value  as  evidence  as  any  other  entry  made  in  snch  book 
under  the  provisions  of  an  Act  passed  in  the  session  of  Parliament  held  in  the  sixth  and 
seventh  years  of  the  reign  of  Her  present  Miyesty,  intituled  An  Act  for  Begisteiing 
Births,  Deaths,  and  Marriages  in  England. 

101.  If  any  ship  bringing  passengers  into  the  United  Kingdom  from  any  place  oni  of 
Europe  shall  have  on  board  a  greater  number  of  passengers  or  persons  than  in  the  pro- 
portions respectively  prescribed  in  the  fourteenth  section  of  this  Act  for  ships  curyiag 
passengers  from  the  United  Kingdom,  the  master  of  such  ship  shall  be  liable,  on  ndi 
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conviction  as  herein-before  mentioned,  to  a  penalty  not  exceeding  102.  nor  leas  tlian  5L^^  ^  n<7^^* 
for  each  snch  person  or  statute  adult  constituting  any  such  excess.  °' 

102.  The  master  of  every  passenger  ship  bringing  passengers  into  the  United  King-  preseHbrd  br 
dom  from  any  place  out  of  Europe  shall  make  to  each  statute  adult  during  the  voyage,  section  14  of 
including  the  time  of  detention,  if  any,  at  any  port  or  place  before  the  termination  '^^"  ^^ 
thereof,  issues  of  pure  water  and  of  good  and  wholesome  provisions  in  a  sweet  condition,  ^J^lJ^o^JI  jJJ*  j 
ID  quantities  not  less  in  amount  than  is  prescribed  in  the  thirty-fiflh  section  of  this  Act  to  paMeugers 
for  passengers  proceeding  from  the  United  Kingdom ;  and  in  case  of  non-compliance  ij'^y^l'U'^^^  t^" 
with  any  of  the  requirements  of  this  section,  the  master  of  such  ship  shall,  on  such  con-  ^y^  g^g^^  as^io"" 
viction  as  herein-before  mentioned,  be  liable  for  each  oflfence  to  a  penalty  not  ex*  ships  carrying 

cceding  M.  f "  uXd  '"'" 

103.  The  Schedules  to  this  Act  shall  be  deemed  to  be  part  of  this  Act,  and  all  the  Kingdom, 
directions  therein  contained  shall  be  duly  followed  and  enforced,  under  a  penalty  not  ex-  penalty  for 
ceeding  10^.  on  the  person  failing  to  obey  the  same  respectivelv.  tinfauit. 

pari  o(  tbe  Act. 


SCHEDULES  to  wliicli  the  foregoing  Act  refers. 


SCHEDULE   (A), 

Pork  of  Cirtificate  exempting  a  Mail  Stkamer  from  tbe  Provisions  of  the 

British  Passengers  Act,  1855. 

N.6. — This  Certificate  mast  be  produced,  on  Demand,  to  the  Emigration  Officer  or  his 
Assistant,  or  if  there  be  no  such  Officer  to  the  Chief  Officer  of  Customs  at  the  Port  of 
Clearance  or  Port  of  Departure,  by  the  Master  of  any  Steam  Vessel  claiming  Exemption 
from  the  Passengers  Act,  otherwise  the  Exemption  will  not  be  allowed. 

This  is  to  certify,  That  the  Steam  Vessel  of  Tons,  registei'ed  *  Tonnage,      •  Omit  this 

Wlonging  to  the  Port  of  ,  is  duly  authorized  to  carry  Mails  under  a  Contract  with  word  if  inapplie- 

thc  (iovemment  of  f  between  f  and  t  ,  and  is  therefore  exempt  ****  J"  V**  **•• 

from  the  Operations  of  the  "Passengers  Act,  1855,"  from  the  Date  hereof  to  the  vessel^^  ^ 

^y^'  18     .  tln-erthere 

Given  under  my  Hand  at  ,  this  Day  of  18.  "»•  """o  of  <»»• 

i'  Postmaster-General  of  the  United  Kingdom  or  his  Deputy  (or 
Governor  or  Postmaster- General,  &c.  of  [name  the 

Colony  or  Fureiyn  State],  at  the  Case  may  be). 


Britisb  Consults  Cbrtifioatb  in  the  Case  of  a  Foreign  Steam  Vessel. 

The  above  Signature  is  to  the  best  of  my  Belief  the  Signature  of 
the  [here  insert  the  Title  of  ike  Officer  signing  the  preceding  Certificate],  the  Officer 

duly  authorized  by  the  Government  of  to  grant  the  same. 

/g.      .      X  J  Her  Biitannic  Majesty^s  Consul-General,  Consul,  or  Vice- 

^    ®  '        '  (      Consul  of  (rt«  tJie  Case  may  &f ) . 


I 
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SCHEDULE  (B). 

Form  ot  FAflsmons  List. 


Ship's 
Name. 


ICaster's  Name. 


Tons 
per  Register. 


Aggregate  Number  of 

Superficial  Feet  in  the  sere- 

ral  Compartmente  set 

apart  for 

Passengers  other  than 

Cabin  Paasengen. 


Total  Number  of  Btatate 
Adults,  exclusive  of  Master, 

Crew,  and  Cabin 

Passongers,  which  the  Ship 

can  legally  carry. 


Bound. 


I  hereby  certify,  that  the  Frovisioiis  actually  laden  on  board  this  Ship  are  sufficient^  aooording  to  the 
Bequirements  of  the  Fasaengers  Act^  for  Statute  Adults  for  a  Voyage  of  d^7& 


(Date). 


(Signature) 
185    . 


Naxbs  axd  Dbscbiptioks  of  Fassbkoers. 


Names  of 
Passengers. 

Affe  of  each  Adult  of  12 
Years  and  upwards. 

Children 

TnfrtTifM 

Profession, 
Occupation, 

Passengor. 

State 
whether 
English, 
Scotch,  or 

Irish. 

FMtat 

Ports  of 
Embarka- 

Harried.  ' 

Single. 

1  &  12  Years. 

wUchfts- 

haTsoon- 

tractsdto 

land. 

tion. 

1 

• 

• 

■ 

• 

• 

at 

• 

Male. 

• 

B 

«> 

t 
1 

SUXXABT. 


Number  of  Souls. 

Equal 
toStatats 

English. 

Sootch. 

Irish. 

Total. 

Adotti. 

Adults        .... 
Children  between  1  and  12  . 
Infants 

Total 

We  hereby  certify,  that  the  above  is  a  correct  List  of  the  Names  and  Descriptions  of  all  the  Fassenge* 
who  embarked  at  the  Fort  of . 

(Signed) . Master* 

Emigration  Officer. 

(Countersigned) Officer  of  Cnstoms  at 

Date 185   . 

N.S.—Unei  aikotdd  he  ruled  in  ike  same  Form  for  any  Additions  io  the  Ud  aJUr  ike  Skip  firtt  eUart  out;  and  nmikr 
CeHiflcaiee  be  eui^ointd  to  tuck  Additione  aeeording  to  the  MejiUremenis  0/  Ike  AcL 
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18  &  19  YiOT. 

SCHEDULE    (C).  c  119. 

Form  of  Bond  to  be  given  by  tbe  Master  and  by  tbe  Owner  or  Charterer  of  a 

**  Passenger  Ship.'' 

Kkow  all  Men  by  theee  Presents,  that  we,*  are  Held  and  firmly  bound  nnto  onr     «  jnsert  here 

Sovereign  by  the  Ghnoe  of  God,  of  the  United  Kingdom  of  Great  Britain  and  the  Christian 

Ireland  Defender  of  the  Faith,  in  the  snm  of  Two  thousand  Pounds  of  good  and  J^d  Surnames  in 

lawful  Money  of  Great  Britain,  to  be  paid  to  our  said  the  Heirs  Jitlons  and     ' 

and  Suoeesaors  ;  to  which  Payment  well  aad  truly  to  be  made  we  bind  ourselves  and  Addresses  of 
every  of  us,  jointly  and  severally,  for  and  in  the  whole^  our  Heirs,  Bzecutors,  and  "jcjj  of  the  Tw^o 
Administrators,  and  every  of  them^   firmly  by  these  Presents.     Sealed  with  our  Seals,  ^hiigon. 
Dated  this  Day  of  One  thousand  eight  hundred  and  fifty 

Whereas  by  the  'Tassengers  Act,  1855,"  it  is  amongst  other  things  enacted,  that  before 
any  "Passenger  Ship"  shall  clear  out  or  proceed  to  Sea,  the  Master,  together  with  the  Owner 
or  Charterer  of  the  Ship,  or  in  the  Absence  of  such  Owner  or  Charterer,  or  if  the  Master  be 
the  Owner  91:  Charterer,  One  other  good  and  sufficient  Person,  to  be  approved  by  the  Chief 
Officer  of  Customs  at  the  Port  of  Clearance,  shall  enter  into  a  Bond  to  Majesty, 

Heirs  and  Successors,  in  the  Sum  of  Two  thousand  Pounds  : 

Now  the  Condition  of  this  Obligation  is  such,  that  if  the  Ship  whereof  the  above 

bounden  is  Master,  bound  to  is  in  all  respects  seaworthy,  *[and  if  the  said     *  The  clause 

Ship  shall  call  at  the  Port  of  and  there  shaU  be  shipped  on  board  at  such  Port  pure  JJ*{J*i?n"rted 

Water  for  the  Use  of  the  Passengers,  sufficient  in  Quantity  to  afford  an  Allowance  of  Three  only  when  the 
Quarts  daily  to  each  Statute  Adult  for  the  Period  of  Days  on  the  Voyage  from  such  8hip  is  to  call  at 

Port  to  the  final  Port  or  Place  of  Discharge  of  such  Vessel,]  and  if  (notwithstanding  any  p"i°{S™Se*la* 
Penalty  by  the  said  Act  imposed,  and  whether  the  same  may  have  been  sued  for  and  recovered  water  as'^pro*'^ 
or  not»)  all  and  every  the  Requirements  of  the  said  Passengers  Act,   1855,  (except  such  of  vided  by  s.  84, 
them  as  relate  exclusively  to  Passage  Brokers  and  Runners,)  and  of  the  Emigration  Com-  of  '^e  Act. 
missioners  acting  in  the  Manner  prescribed  by  tbe  said  Act,  and  of  any  Order  passed  by  Her 
Kigesty  in  Council  relating  to  *' Passenger  Ships*'  and  now  in  force,  shall  in  all  respects  be 
well  and  truly  performedf  [and  if  the  Master  for  the  Time  being  of  the  said  Ship  shall  submit     |  This  Clause 
himself,  in  like  Manner  as  a  British  Subject  being  the  Majster  of  a  British  Passenger  Ship,  to  to  be  inserted 
the  Jurisdiction  of  the  Tribtmals  in  Majesty's  Possessions  abroad,  empowered  by  the  ^p^^i,*^  ^^^  ^pu- 

said  Act  to  adjudicate  on  Offences  committed  against  the  said  Act],  and  if  moreover  all  gengor  Ship  pro-* 
Penalties,  Fines,  and  Forfeitures  which  the  Master  of  such  Ship  may  be  adjudged  to  pay  for  ceedingto  any 
or  in  respect  of  the  Breach  or  Nonfulfilment  of  any  of  such  Requirements  as  aforesaid  shall  of  theBridah 
be  well  and  truly  paid,  and  if  all  Expenses  incurred  by  the  Secretary  of  State  or  any  Governor  ^^'^'^^*''* 
or  British  Consular  Officer  under  the  Provisions  of  this  Act  shall  also  be  well  and  truly  paid, 
then  this  Obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Signed,  sealed,  and  delivered  by  the  above-bounden  and  in  the 

Presence  of  t  t  In»rt  Names 

and  Addresses  in 

full  of  the  Wit- 
§  [I  hereby  certify,  that  the  above  Bond  was  duly  signed,  sealed,  and  delivered  according  nesses. 
to  the  Law  of  Great  Britain  by  the  said  Master  of  the  said  Ship  and  by  ^Jj!^^^^ 

th«  said  {other  Obligor)  ].  Chlef^cer of 

{Customs  and 
Chief  Officer  of  Customs  for  the  Port  of  .       '?"»'*'*«^  ▼*?* 

the  Bond  to  the 

Date  185     .  Colony,  accord- 

»  ing  to  B.  64,  of  the 

Act. 


SCHEDULE  (D). 

Form  ov  Passagb  Bkokxr*b  Annual  Bond,  with  two  sureties  to  be  approved  by  the 

Emigration  Officer  at  the  nearest  Port. 

Know  all  Men  by  these  Presents,  That  we,  A.  £.*  of  C.  D,  of,  &c.  and     •  Insert  Chris* 

E.  F,  0^  fce.  are  held  and  firmly  bound  unto  our  Sovereign  by  the  **"  J^jn^XJJi 

Grace  of  Qod,  of  the  United  Kingdom  of  Great  Britain  and  Ireland  Defender  of  ^|^  Oocupatfoos 

the  Eaith,  in  the  sum  of  One  Thousand  Pounds  of  good  and  lawful  Money  of  Great  and  Address  of 
Britain,  to  be  paid  to  our  said  the  Heirs  and  Successors ;  to  which  ^^^  otfXM 

Payment  weU  and  truly  to  be  made  we  bind  ourselves  and  every  of  us,  jointly  and  ^^"**'* 
severally,  for  and  in  the  whole^  our  Heirs,  Executors,  and  Administrators,  and  every  of 
them,  firmly  by  these  Presents.    Sealed  with  our  Seals.  •  Dated  this  day  of 

One  thousand  eiglht  hundred  and  fifty 

Whbbsab  by  the  *' Passengers  Act,  1855,"  it  is  amongst  other  thbgs  enacted,  that  no 
Person  whatever,  save  as  therein  excepted,  e^ll  directly  or  indirectly  act  as  a  Passage  Broker 
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e.  Ud. 


18  Jc  19  ViOT.  in  respect  of  Faaaages  from  the  United  Kingdom  to  any  Place  ont  of  Borape,  and  not  bdog 
within  the  Mediterranean  Sea,  or  shall  sell  or  let^  or  agree  to  sell  or  let»  or  be  in  aayviM 
concerned  in  the  Sale  or  Letting  of  Passages  in  any  Ship,  whether  a  "Passenger  Shqp**  or 
otherwise  proceeding  from  the  United  Kingdom  to  any  saeh  place  as  aforesaid,  nnlesi  wtA 
Person,  with  Two  good  and  snfficient  Sureties,  to  be  approved  by  the  Emigratioa  Ofiev  st 
the  Port  nearest  the  Place  of  Basiness  of  snch  Person,  shall  hare  prerionsly  eaiered  into  a 
joint  and  sereral  Bond  to  Her  Majesty,  Her  Hein  and  Sacoessors,  in  the  sun  of  One 
Thousand  Pounds :  And  whereas  the  said  C  D.  and  E,  F.  bare  been  duly  approfed  by  the 
proper  Bmigration  Officer  as  Sureties  for  the  said  A,  B,\ 

Now  the  Condition  of  this  Obligation  is  such,  that  if  the  abore-bonnden  A,  B.^  a  d  eroy 
Agent  whom  he  may  employ  in  his  Business  of  a  Passage  Broker,  shall  well  and  truly  ohsene 
and  comply  with  all  the  Requirements  of  the  said  recited  Act,  so  far  as  tbe  same  idate  to 
Passage  Brokers,  and  further  shall  well  and  truly  pay  all  Fines,  Forfeitures,  and  Penaltiei, 
and  also  all  Sums  of  Money,  by  way  of  Subsistence  Money,  or  of  Betom  of  Passage  Mosej 
and  Compensation,  to  any  Passenger,  or  on  his  Account^  together  with  all  Costs  whieh  the 
aboTe-bounden  A.  B.,  or  any  of  his  Agents  as  aforesaid,  may  at  any  time  be  a4Jiidged  to  pay 
under  or  by  Tirtue  of  any  of  the  ProTisions  of  the  said  recited  Act,  then  and  in  uath  Que  tins 
Obligation  to  be  yoid,  otherwise  to  remain  in  full  Force. 

SigneO,  sealed,  and  delirercd  by  the  above-bounden  A.  B.,  C»  D.,  and  B,  F.y  in  the 
Presence  of*  .  

N,B, — ^This  Bond  is  to  be  executed  in  Duplicate,  in  the  Preaenoe  of  and  to  be  attested  by 
an  Bmigration  Officer  or  his  Assistant^  or  an  Officer  of  Customs,  or  a  Magistrate^  or  a  Notary 
Public  One  part  is  to  be  deposited  with  the  Bmigration  Commissioners  in  London,  sad  the 
other  Part  with  the  Bmigration  Officer  at  the  Port  nearest  to  the  Place  of  Business  of  the 
Broker.  Bach  Member  of  a  Firm  or  Partnership  who  acta  as  a  Paange  Broker  most  gire  a 
separate  Bond  with  Two  Sureties. 

[The  Bond  is  exempt  from  Stamp  Duty,  but  must  be  renewed  annually  with  Licence]. 


*  Insert  the 
NaiDM  and  Ad- 
clresa^a  Id  ftill  of 
the  Witnesiei. 


t  The  ChriK- 
tian  and  Sar- 
uames  in  fall, 
with  the 
Addre«e  end 
Trade  or  Ocou- 
patioa  of  th« 
PArty  applyioff 
fur  the  Ltcenco, 
mint  be  cofKuily 
insertfd.    If  a 
Member  of  a 
Firm,  the  Chris- 
tian and  Sur- 
names of  all  the 
Mnmbers  must 
1m  i^iren. 


SCHEDULE   (E). 

FoEX  of  Passagb  Bsokbr^s  Licknck.* 

A .  B.\  of  in  the  haying  shown  to  the  satia£action  of  me  (or  us)  the 

undersigned,  that  he  hath  given  Bond  to  Migesty,  as  by  the  '*  Passengers  Act^  1855," 

required,  and  also  given  Fourteen  Days'  previous  Notice  to  the  Bmigration  Commisnonen  of 
his  Intention  to  mikjd  Application  for  a  Licence  to  carry  on  the  Business  of  a  Passage  Broker 
in  respect  of  passages  from  the  United  Kingdom  to  any  Place  out  of  Burope,  and  not  being 
within  the  Mediterranean  Sea,  I  (or  we),  the  undersigned,  having  had  no  sufficient  Gauss  shovn 
to  me  (or  us),  and  seeing  no  valid  Beason  why  the  said  A,  B.  should  not  receive  saeh 
Licence,  do  hereby  license  and  authorise  the  said  ^.  ^.  to  cany  on  the  Business  of  a  Pasnge 
Broker  as  aforesaid  until  the  End  of  the  present  Tear,  and  Thirty-one  Days  afterwards, 
unless  this  licence  shall  be  sooner  determined  by  Forfeiture  for  Misooniluct  on  the  Part  of  the 
said  ii.  ^.  as  in  the  **  Passengers  Act,  1855,'*  is  provided. 

Given  under  my  Hand  and  Seal  (or  out  respective  Hands  and  Seals),  this  day  of 

185    at 

f  Justices  of  the  Peace,  Police,  w  Stipendiary  Magistrate,  or 
Signature  {^^')\      Sheriff  or  Steward,  or  Sheriff  or  Steward  Substitute^  as 

I     the  Ccue  may  be» 

*  N.B.— Each  Member  of  a  Firm  or  Partnership  who  acts  as  a  Passage  Broker  must  have  a  sepanla 

lAcenze. 


•  Insert  (he 
Christian  and 
t^urnames  In  full, 
with  the  Address 
and  Occupation 
uf  (be  Part/. 


SCHEDULE   (F). 

FotLH  of  Konos  to  be  given  to  the  Emigration  Commisdoners  by  Justices  granting  a  Lioenee< 

Gentlemen, 

This  is  to  give  you  Notice,  That  we  {or  I),  the  undersigned,  did  on  the  Dif  of 

185    license  A,  B.  of*  to  carry  on  the  Business  of  a  Passage  Broker  nader 

the  Provisions  of  the  ''Passengers  Act,  1855/' 


Signatures 
Place  .    Date 

To  the  Emigration  Commissioners,  London. 


I  Justices  of  the  Pe.\ce,  or  <u  tite  catt  may  he. 
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18  k  19  Vict. 

SCHEDULE   (G).  "'  ^^^' 

FoKX  of  Notice  to  bo  given  to  the  Emigration  Commiisioners  by  any  Applicant  for  a  Passage 

Broker's  Licence. 
Gentlemen, 

If  A,  B.*  o{  in  do  hereby  give  you  notice,  That  it  is  my  Intention  to     ,  ,^^^  Chris. 

^Pplji  A^i*  ^he  Expiration  of  Fourteen  clear  Days  from  the  putting  of  this  Notice  into  the  tian  Names  and 

Post,  to  the  Justices  to  be  assembled  in  Petty  Sessions  to  be  held  f  (or  to  the  Police  Surname  in  full, 

or  Stipendiary  Magistrate  for  the  City  or  Borough  or  District  of  or  if  in  Scotland  to  J^J'g^Jnd^rado 

the  Sheriff  or  Steward  of  at  the  Com  may  be,)  for  a  Licence  to  carry  on  the  Business  or  Ooenpatiou  of 

of  a  Passage  Broker  under  the  Provisions  of  ''The  Passengers  Act,  1S65.''  the  Party  appiy- 

Ing  lor  a  Licence, 
Signature  .     Date  must  he  here 

To  the  Emigration  Commissioners,  London.  serted.  ^ 

t  The  Place  or 

District  In  which 

the  Party  lilving 
the  Notice  has 
his  Place  of 

SCHEDULE  (H).  ^^^"*-' 

Fouf  of  NoTiOE  to  be  given  by  the  Justices  to  the  Emigration  Commissioners  of  Forfeiture, 

of  a  Passage  Broker's  Licence. 
Gentlemen, 

This  is  to  give  yon  Notice,  That  the  Licence  granted  on  the  D>iy  of  185 

to  ^  .^.*  of  in  to  act  as  a  Passage  Broker,  was  on  the  Day  of 

now  last  past  duly  declared  by  me  (or  us)  the  undersigned  Justices  of  the  Peace  in   .  *  "^JJ^  g**'J'' 
Petty  Sessions  assembled,  to  be  forfeited. f  names  in  fhlf, 

Signatures  .    Place  and  Date  185    .  rnfxwdtor'"'* 

To  the  Emigration  Commissioners,  London.  Oocnpationofthe 

*  ruiy,  to  be  bere 

inserted. 

♦  Here  state 

generally  the 
KeaaoQ  of  For^ 

SCHEDULE    (I).  '***.•*"' 

FoR¥  of  ApponrrxiVT  of  Passage  Broker's  Agent.  DiaionoMs. 

1,  A,B.9  of,  dse.  (or  aathe  Case  may  he)  One  of  the  Partners  and  on  behalf  of  the  Firm  insertltTthe 
of,  dte.  (furaie  all  the  Paiinert  and  the  Style  of  the  Firm)  carrying  on  the  Business  of  proper  Places  the 

at  ,  do  hereby  nominate  and  appoint  you,    C.  D.  o^  dsc,  to  act  as  my  christian  and 

A.Kent  and  on  my  Behalf  in  the  Sale  or  Letting  of  Passages  and  otherwise  in  thd  Business  wk^hX^met 
of  a  Passage  Broker,  according  to  the  Provisions  of  **  The  Passengers  Act,  1856.'*  Addresses  and 

Signature  in  full  .    Place  and  Date  185    .  the  Constituent 

r  and  Agent 

Counter  Signature  ]  Emigration  OflScer  at  the  Port  of  respeetively. 
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PABaENQEBS  ACT,   1856. 


iint«rp(irt  oT  E 
[si'i  Contnct  T 


and  to  b*  dalinnd  t^ 
tliA  PiHennr  to  tu 
Emlsntion  OOnr  (t  th* 
IVinorBmb>rkitlDD(or. 
tf  no  such  offloer,  to  th« 
OaoTOfCiKtoiiu),  or  to 
tjty  ona  KppolntiBd  by 
him  to  ncdTS  It,  under 

itr" 


sntlonod    below 
prorlded  with  a 

--''-■  the  Port 

Bhip  or  Tona 

Cubio  F»t  for  Iriisffua 
for  MCh  autntg  Adult. 


aa»r£iig  to  tho  Digiuy 
Bala  prucribed  by  Iaw. 
Tbo  Sblp  to  ncoire  bar 
PMHngsn  It  OD. 

tha  dajror 


SCeEDFLB  (L). 

PASSENaEB'S  COSTBACT  TICKET. 
scDlroctlDni       1.  A  Contnot  Tlgliot  in  (bis  Fotm  mint  ba  givoi 


n  purt  of.    ■ 


I       ].  A  Coutnat  Tlvkot  in  (bis  F 
I    evory  Puungar  enffoging  a  Fsm 


ropn  am 


ujllDE  Scala  Ibr  tha  Voyago  must  be  priatod 

'thelicliet. 

Iliuki  muat  be  correcUy  Slled  In.  and  tbs 

le  lt»rib!y  ilgned  with  tbo  Cbrietian  Namot 

■md  Addnwa  hi  riill  of  tha  party  iiaolag  the 

, miut  be  inaerted  hi 

S.  Whaa  once  lauod.  thla  Ttoket 
Inwn  Irom  tha  FaMantror,  nor  any ' 
ir  Erasure  made  In  it. 


lU 


p     ,1,,  aballbeprovldedwlthaBtoaneaPusageto,  aodsballba 

hI*  ^  landed  at,  iba  Port  of  In  to  the  Ship 

irfl.iia  "ith  not  le™  than  Ten  Cubic  Foot  for  Lugi^aga  foraach 

aoiiiia.  amtpta  Adult,  andahall  bo  vteliiallod  during  the  Voyage 


id  Hoad  Money,  it  any,  at  the  Placo  at 
Bry  other  Chargo,  oicopt  Freight  for 

boTQud  the  quant"-  ->• '"- 

' 1-1— .tEs™ 


Lugmga 
'"{^'rtlf*^^'' 


»lndthoSumoe£ 


The  foUovlDg  QuiutitleB,  at  leut.  of  Water  and  Fi 
(to  be  Iiauad  daily)  iriU  bs  supplied  by  tl 
the  Ship,  u  required  by  law.  Tia.  :   to  0 
Adult  t  quart!  o 
negeiaary   for  cookiiig  thi 

Paiaengan  Aiit  to  be  bsuei . 

Weakly  Allowanosof  PiorlaiMi*  according  to  the  fol- 
lowing Seals : 


tha  Anlclea 


iqulred  by  tb* 


,._ ,T  tha  Pu- 

iwi^ra  Act.  l&AA.  or  that  Bcala  modlAed  by  the 
Introduotion  of  Artldoi  authoHaed  by  the  Act.  (o 
be  Bubatltoted  Ibr  Oatmeal,  Rloe,  and  Fotatoea]. 

[N.B.— iritosiUtenallBBnd  Bedding  an  to  be 
proTldad  by  tha  Ship,  tbg  8tIt>ulatUia  muat  bo 
[naertad  hwe.] 
Signature  In  (VJL 
PUoa  and  dale. 
[ItaigtiDd  by  a  Broker  or  Agent,  italoonwhOM  bohalf.] 


Te    be    algnodA 

la  fullby  thef 
Party  Inulng  f 
the  Ticket.     J 


*  Inaert  Numbor  o 


1,  If  Paaaengon,  through  no  Defaultoflhalr  Dwn.ara  ni 
on  the  day  named  in  their  Contract  Tlokata,  or  (kll  to  obh 
Bblp.  they  aboiild  apply  to  tha  OoTemment  Emigration 

d  carefully  kaap  thla  part  of  thehr 


uirad  on  board 


.— ThI*  Contract  Ticket  I 


■  at  the  P. 
niAct 
.tnwt  Ticket  till 

ipt  from  Stamp  ]>uty- 
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18  k  19  VioT. 
c.  119. 


•  Thp  Chrl*. 
tian  and  8ur- 
iiamM  in  fnll, 
with  the  Address 
of  the  P«rty 
applying  for  the 
Licence,  maRt  bo 
liere  correctly 
interted. 

t  CitT,  Tovn, 
or  Diitrtct  in 
vhich  the  Emi- 
grant Runner  ie 
to  carry  on  hlB 
BiuinesB. 


SCHEDULE  (M). 

FoBM  of  ExiGRAVT  KuRirsB*8  Annual  Licence. 

A.  B,  ({*)  o(  in  the  having  made  application  in  Writing  to  ua,  the  waHa- 

BigDed  Jnstioes  of  the  Peace  asaembled  in  Petty  Semions,  for  the  (f)  of  te 

grant  to  him  a  Licence  to  enable  him  to  be  registered  as  an  Emigrant  Runner  in  and  for  (^ 
,  and  the  said  [A,  B.]  having  also  b^n  recommended  as  a  proper  Person  to  nctin 
snch  Licence  by  an  Emigration  Officer,  or  by  the  Chief  Constable  [or  Uher  Head  Ofeer  tf 
Police^  as  the  Case  may  be]  of  [the  District,  Town  or  Place  in  vAieA  tkesaidA.  B, 

is  to  carry  on  his  Business] :  We,  the  under-mentioned  Justices,  havins;  no  snffideDt  Casae 
shown  to  as,  and  seeing  of  ourselves  no  valid  Reason  why  the  said  A,  B,  should  not  reeei^ 
snch  Licence,  do  hereby  grant  to  him  this  Licence  for  the  Purpoees  aforesaid,  anbjeei  never- 
theless to  be  revoked  for  mificondnot  on  the  Part  of  the  said  A,  B,^  as  in  the  "  PaaMogen  Ae^ 
1865,"  is  provided. 


•  Imert  tbii 
when  the  De- 
fendant Is 
•ummooed. 


f  Tnnert  tliU 
fa  case  a  Wit- 
ueas  is  sum- 
moned. 


•  State  whether 
Emigration  Offi- 
cer or  Officer 
of  Castoma, 
or  OoTcrnment 
Emigration 
Agent,  or  Passen- 
ger of  the  ship 

,  as  the  Case 
maybe. 

t  Here  describe 
briefly  and  In 
general  Terms 
the  Require- 
ment (or  Require- 
ments) of  the 
Act  which  has 
not  been  ful- 
filled. 

X  Name  the 
Witness,  or  Wit- 
nesses if  more 
than  One. 

8  Omit  these 
Words  where 
there  is  no  Con- 
viction, but  only 
an  Order  of 
Adjudication. 

II  Insert  this 
in  Gases  where 
Compensation  is 
awanded. 

f  Name  the 
Passenger  or 
Passengers  by 
or  on  whose  be- 
half the  Com- 
pensation is 
awarded. 

•*  Insert  this 


SCHEDULE   (N). 

Fork  of  Suxxoira  for  a  Defbndakt  or  a  Withxss. 


A,  B.  Compliunant. 
C.  D.  Defendant. 


This  is  to  command  yon  to  appear  withont  fiul  on  the 
Day  of  instant  (or  next)  at  o'Cloek  in  the 

noon  at  before  me^  or  other  the  Magistrate  or 

Justices  of  the  Peace  then  and  there  present  (*)  [to  answer  the 
Complaint  of  (an  Emigration  Officer,  or  Asostant  Eml- 

(os  the  Case  (  gration  Officer,  or  Officer  of  Customs,  or  (tn  the  Colomes  a 
Government  Emigration  or  Immigration  Agent,  as  the  Case 
may  he)  for  a  Breach  of  the  Section  (or  Sections,  as  Ike 

Case  may  he)  of  the  Passengers  Act,  1855,]  (f)  [or  to  give  Evidence  in  the  Complaint  o(A.B. 
against  C.  D,  for  Breach  of  the  Passengers  Act,  1855]. 

i  Justice  of  the  Peace,  or  Police  or  Stipendiary  Msgtstnte^ 
<  or  Sheriff  or  Steward,  or  Sheriff  Snbstitate^  or  Stewazd 
(     Suhstitute,  as  the  Case^  may  he. 


County,  or  City,  or  Bo- 
rough, or  Police  District 
of 
may  he). 


Signed 


To 


Dated  this 


Day  of 


One  thousand  eight  hundred  and 


SCHEDULE   (0). 

Form  of  Cokyiction  and  Ordsr  of  Adjudicarov  nnder  the  Passengers  Act)  1855,  when  the 

Dbfendjlnt  appears. 


A ,  B.  Complainant. 
C,  D.  Defendant. 


Bs  it  remembered,  That  on  the  Day  of 

\  instant,  C,  D.  of  personally  came  before  me  {or  us,  of 

the  Case  may  6«),  at  to  answer  the  Compbuot  of 

County,   or  City,    or  Bo-\  A.  B.  {*)  for  a  Breach  of  the  Section  (or  Seetioss,  m 

rough,  or  Police  District,  I  the  Case  may  he)  of  the  Passengers  Act,  1855,  in  that,  «£•«.  (t) 
or  Stewartry  of  i  or  (as  the  Case  may  he)  for  a  Breach  of  the  Contract  contained 

(as  the  Case  may  he)  )  in  a  certain  Contract  Ticket^  dated  ,  and  israed  bj 

'to  for  a  Passage  to  in  the  Ship 

Whereupon  I  (or  we)  did  proceed  to  examine  into  the  Complaint  so  made  against  the  saiJ 
C,  D.^  and  the  same  having  been  (admitted  to  be  true  by  the  said  C.  1>.,  or  ai  the  Case  may 
be)  fully  proved  to  my  (or  our)  Satisfaction  by  the  Testimony  on  oath  of  E.  F.  (t)  a  cr^lible 
Witness  (or  Witnesses),  I  (or  we)  (§)  [do  convict  him  the  said  C.  D,  of  the  Offence  (or  Offmoesl 
aforesaid  ;  and  I  (or  we)]  do  adjudge  and  order  that  he  shall  pay  to  the  said  A.  B,  ms  such 
(Emigration  Officer,  or  Qovemment  Emigration  Agent,  or  Officer  of  Customs,  or  Passenger  of 
the  Ship  ,  as  the  Case  may  he)  the  sum  of  £  by  way  of  Penalty  (or  by  mj 

of  Subsistence  Money,  or  of  Betum  of  Passage  Money,  or  as  Damages  for  Breach  of  snch 
Contract  as  aforesaid,  as  the  Case  may  he)  [(||)  and  shall  also  pay  to  the  said  A.B.  the 
further  Sum  of  £  as  Compensation  for  the  loss  and  Inconvenience  occasioned  to  (?) 

by  the  Loss  of  Passage  in  the  Ship  ]. 

(**)  [And  I  (or  we)  do  also  adjudge  and  order  that  the  Licence  granted  to  the  nid  C  D.  to 
act  as  a  Passage  Broker  be  forfeited.  ] 
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(*)  [And  I  {or  we)  do  liereby  also  a^jadge  and  order  that  the  Sum  of  £  being  a  18  &  19  Vict. 

Paxi  not  ezoeeding  one  Moiety  of  the  said  Penalty  of  £  be  applied  to  oompensate  ^t)         c.  119. 

for  the  wrong  or  damage  which  he  (^e  or  they)  has  or  have  sustained  in  this 

matter.  where  the  Offon- 

And  I  (or  we)  do  farther  adjndge  and  order  that  the  said  C.  D,  shall  forthwith  pay  to  the  ^^^  <>  «  ^T?f  * 
said  A,  B,  the  further  sum  of.£  for  the  Costs  and  Charges  by  him  the  said  il.  ^.  Lteenee^^de-' 

incurred  in  the  Prosecution  of  this  Matter.  dared  forfeited. 

GKren  under  my  hand  and  Seal  {cr  our  Hands  and  Seal)  this  Day  of  wh«re  Compen- 

One  thousand  eight  hundred  and  Mtioa  oat  of  the 

(  Justice  of  the  Peace,  Police,  or  Stipendiary  Magistrate,  awaided  to  any 
Signature  <      orSheriff  or  Steward,  or  Sheriff  or  Steward  Substitute,  aggrieved 

(     <uthc  Ccue  may  be,  for  J  'Tn  JSTthe 

Passenger  or 

— ■ —  PaM«nger8. 

X  Stete  County 
or  District^  Sec 

PoEK  of  CovYionoH  and  O&dsb  of  Adjudicatioh  where  the  Dbfbhdaiit  does  not  appear.     f>  *he  Caie  may 

be. 

A .  B.  Complainant.  )      Bi  it  remembered,  That  0. 2),  of  being  duly  sum- 

C  J>.  Defendant.  )  moned  to  answer  the  complaint  of  A.  B.  (§)  for  a  Breach  of   8  State  whether 

the  Section  {or  Sections)  of  the  Passengers  Act,  1855,  ^"**^offl"^^" 

Coonty,    or  City,   or   Bo- Jin  that,  <fcc  (H)  or  (as  the  Case  may  be),  for  a  Breach  of  the  Sj»tom8,o?' 
rough,  or  Police  District,  f  Contract  contained  in  a  certain  Contract  Ticket,  dated  Qov-emment 

or  Stewartry  of  ,  i  and  issued  by  to  for  a  Passage  to  in  Emlgratloa 

CM  the  Ccue  maybe,  )  the  Ship  ,  did  not  appear  before  me  (or  us),  pursuant  ^Sgerof ^e*" 

to  the  said  Summons.     Nevertheless,  I  {or  we)  did  proceed  to  ship         ,  an 
examine  into  the  Complaint  so  preferred  against  tbe  said  C,  />.,  and  the  same  having  been  the  Case  may  be 
duly  proved  to  my  {or  our)  Satisfaction  by  the  Testimony  on  Oath  of  E.  P,  (U)  a  credible  -J  P®"*  a*!* 
Witness  (or  Witnesses),  I  {or  we)  do,   {ie.  proceed  as  in  preceding  Form  of  conmction  genenil^erms 
according  to  the  eirewmstances  of  the  Case),  the  Requirement 

(or  Require- 
mentii)  of  the 
Act  which  has 
not  been  ful- 
filled. 

t  Name  th 
Witness  or 
Witneasea. 


8  B 


FORMS  FOR  BOTTOMRY  AND  RESPONDENTIA. 


BOTTOMRY  BOND  ON  SHIP  AND  FREIGHT. 

Evow  all  men  hj  these  presents,  that  I,  A.  B.,  master  of  the  ship  "  Albany,**  of  London, 
am  held  and  firmly  bound  unto  C.  D.,  of  Bombay,  merchant,  in  the  sum  of  lawfiil 

British  money,  to  be  paid  to  the  said  C.  D.,  or  his  certain  attorney,  execnton,  administiBtoi^ 
or  assigns,  for  which  payment  veil  and  truly  to  be  made,  I  bind  myself,  my  hein,  execuUn^ 
and  administrators,  and  also  the  said  ship,  her  tackle,  apparel,  and  furniture,  and  the  fiieight  to 
be  earned  by  her  on  the  voyage  after  mentioned,  firmly  by  these  presents.  Sealed  vith  mj 
seal.    Dated  this  day  of  one  thousand  eight  hundred  and 

Whereas  the  said  ship  is  lately  arriTed  in  the  roadstead  of  Bombay  from  London,  laiisg 
on  her  said  Toyage  sustained  damage  [describe  the  damage\,  and  being  in  want  of  repun  and 
proTisions  to  enable  her  to  proceed  on  her  voyage  from  Bombay  to  London,  for  whidi  port  sbe 
is  now  bound  and  about  to  return,  and  the  said  A.  B.,  in  order  to  be  enabled  to  procnie  the  isid 
repairs  and  provisions,  and  to  pay  for  the  same  and  for  the  lawful  and  necessary  disbunemeats 
and  expenses  of  the  said  ship  at  the  said  port  of  Bombay,  hath  requested  the  said  C.  D.  to  lend 
the  sum  of  for  the  aforesaid  purposes ;  and  the  said  C.  D.  hath  accordingly  leni  the 

said  sum  for  the  aforesaid  purposes,  on  the  hazard  and  adventure  of  the  said  vessel  on  her  aid 
intended  voyage  from  Bombay  to  London. 

Now  the  condition  of  the  above  obligation  is  such,  that  if  the  said  ship  do  and  shall  with 
all  reasonable  and  convenient  speed,  sail  from  the  port  of  Bombay  aforesaid,  on  the  said 
intended  voyage  to  London,  and  that  without  deviation  (the  perils,  damages,  aoddento  and 
casualties  of  the  seas  and  navigation  excepted) ;  and  if  the  above  bounden  A.  B.,  his  faein, 
executors,  or  administrators,  or  the  owners  of  the  said  ship,  do  and  shall  within  ten  days  after 
the  said  vessel  shall  arrive  at  liondon  aforesaid,  well  and  truly  pay  or  cause  to  be  paid  unto  the 
sud  C.  D.,  his  agent,  attorney,  executors,  administrators,  or  assigns,  the  said  sum  of 
lawful  British  money,  together  with  pounds  per  centum,  bot^mry  premium  thereon ; 

or  if  on  the  said  voyage  the  said  vessel  shall  be  utterly  lost,  cast  away,  or  destroyed,  in  con9^ 
quence  of  fire,  enemies,  pirates,  storms,  or  other  the  unavoidable  perils,  dangers,  accidents,  or 
casualties  of  the  seas  and  navigation,  to  be  sufficiently  shown  or  proved  by  the  said  A.  B.,  his 
executors  or  administrators,  or  by  the  owners  of  the  said  ship,  their  executors  or  administiatoTB : 
then  the  above  written  bond  or  obligation  to  be  void :  otherwise  to  remain  in  full  force  and 
virtue. 

A.  B.  (Seal) 

Signed,  sealed,  and  delivered,  where  no  stamped  ) 
paper  is  to  be  had,  in  the  presence  of  ) 


BOTTOMRY  BILL,  ON  SHIP,  FREIGHT  [AND  CARGO]. 

To  all  men  to  whom  these  presents  shall  come.  I,  A.  B.,  of  Bengal  [part  owner  and], 
master  of  the  ship  called  the  "  Exeter,"*  of  the  burden  of  five  hundred  tons  and  upwards,  nov 
riding  at  anchor  in  Table  Bay,  at  the  Cape  of  Gk>od  Hope,  send  greeting ; 

Whereas  I,  the  said  A.  B.,  [part  owner  and]  master  of  the  aforesaid  ship  called  the  "Exeter," 
now  in  prosecution  of  a  voyage  from  Bengal  to  the  port  of  London,  having  put  into  Table  Bsj^ 
for  the  purpose  of  procuring  provisions  and  other  supplies  necessary  for  the  continuation  and 
performance  of  the  voyage  aforesaid  am  at  this  time  necessitated  to  take  up  upon  the  adren- 
ture  of  the  said  ship  called  the  ''  Exeter,"  the  sum  of  10002.  lawful  monies  of  Great  Britain,  for 
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setting  the  said  ship  to  sea,  and  furnishing  her  with  proyi^ons  and  necessaries  for  the  said 
voyage,  which  snm  0.  D.  of  the  Cape  of  €k>od  Hope,  master  attendant,  hath  at  my  request  lent 
unto  me,  and  supplied  me  with  at  the  rate  of  12202.  sterling  for  the  said  lOOOZ.,  heing  at  the 
rate  of  122^.  for  every  1001,  adyanced  as  aforesud,  during  the  voyage  of  the  said  ship  from  Table 
Bay  to  London.  Now  know  ye,  that  I,  the  said  A.  B.,  by  these  presents,  do,  for  me,  my 
executors,  and  administrators,  covenant  and  grant  to  and  with  the  said  C.  D.,  that  the  said  ship 
shall,  [with  the  first  convoy  that  shall  offer  for  England]  [or,  with  all  reasonable  and  convenient 
speed]  after  the  date  of  these  presents,  sail  and  depart  for  the  port  of  London,  there  to  finish  the 
Toyage  aforesaid,  and  that,  without  deviation  during  the  course  thereof  (the  perils,  damages, 
accidents,  and  casualties  of  the  seas  and  navigation  excepted).  And  I,  the  said  A.  B.,  in  con- 
sideration of  the  sum  of  10002.  sterling  to  me  in  hand  paid  by  the  said  C.  D.  at  and  before 
the  sealing  and  delivery  of  these  presents,  do  hereby  bind  myself,  my  heirs,  executors,  and 
administrators,  my  goods  and  chattels,  and  particularly  the  said  ship,  the  tackle  and  apparel  of 
the  same,  and  also  the  freight  of  the  said  ship  which  is  or  shall  become  due  for  the  aforesaid 
voyage  from  Bengal  to  the  port  of  London,  [and  also  the  cargo  shipped  on  board  the  said 
vessel  for  the  voyage  aforesaid]  to  pay  unto  the  said  C.  D.,  his  executors,  administrators  or 
assigns,  the  sum  of  12202.  of  lawful  British  money,  within  tliirty  days  next  after  the  safe  arrival 
of  the  said  ship  at  the  port  of  London  from  the  same  intended  voyage. 

And  I,  the  said  A.  B.,  do,  for  me,  my  executors,  and  administrators,  covenant  and  grant  to 
and  with  the  said  C.  D.,  his  executors  and  administrators,  by  these  presents,  that  I,  the  said 
A.  B.,  at  the  time  of  sealing  and  delivering  of  these  presents,  am  [a  true  and  lawful  part  owner 
and]  master  of  the  said  ship,  and  have  power  and  authority  to  charge  and  engage  the  said  ship 
with  her  freight  [and  cargo]  as  aforesaid,  and  that  the  said  ship,  with  her  freight  [and  cargo], 
shall  at  all  times  after  the  said  voyage,  be  liable  and  chargeable  for  the  payment  of  the  said 
1220f.  according  to  the  true  intent  and  meaning  of  these  presents. 

And  lastly,  it  is  hereby  declared  and  agreed  by  and  between  the  said  parties  to  these  pre- 
sents, that  in  case  the  said  ship  shall  be  utterly  lost,  miscarry,  be  cast  away,  or  otherwise 
destroyed  in  consequence  of  fire,  enemies,  pirates,  and  any  other  perils  and  dangers  of  the  seas 
and  navigation,  before  her  arrival  at  the  said  port  of  London  from  the  said  intended  voyage, 
that  then  the  payment  of  the  said  1220/.  shall  not  be  demanded,  or  be  recoverable  by  the  said 
C.  D.,  his  executors,  administrators,  or  assigns,  but  shall  cease  and  determine,  and  the  loss 
thereby  be  wholly  borne  and  sustained  by  the  said  C.  D.,  his  executors  and  administrators,  and 
that  then  and  from  thenceforth  every  act,  matter,  and  thing  herein  mentioned  on  the  part  and 
behalf  of  the  said  A.  B.  shall  be  void,  anything  herein  contained  to  the  contrary  notwith- 
standing. 

In  witness  whereof  the  parties  have  interchangeably  set  their  hands  and  seals  to  four  bonds 
of  this  tenor  and  date,  one  of  which  being  paid,  the  others  to  be  null  and  void. 

At  the  Cape  of  Good  'Hope,  this  fifteenth  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 


CE.  F. 
J,    {  G.  H. 
(  I.  K. 


Witness,    {  0.  H.  A.  B.  (L.  S.) 


RESPONDENTIA  BOND. 

Know  all  men  by  these  presents,  that  I,  A.  B.,  master  of  the  ship  "  Albany."  am  held  and 

firmly  bound  unto  C.  D.,  of  Odessa,  merchant,  in  the  sum  of  lawful  British  money,  to 

be  paid  to  the  said  C.  D.,  his  certain  attorney,  or  his  executors,  administrators,  or  assigns,  to 

which  payment  I  bind  myself  firmly  by  these  presents.    Sealed  with  my  seal.    Dated  this 

day  of  one  thousand  eight  hundred  and 

Whereas  the  said  ship  "  Albany,"  having  laden  on  board  a  cargo  of  com,  was  accidentally 
stranded  and  suffered  g^reat  damage,  and  was  taken  into  the  harbour  of  Odessa  by  salvors,  and 
her  eax^go  discharged,  some  being  damaged ;  and  whereas,  great  expense  for  salvage  and  other 
charges  were  necessarily  incurred,  and  were  charged  on  the  said  cargo,  and  which  the  said 
master  was  unable  to  pay ;  and  whereas  the  said  C.  D.  did  contract  and  agree  with  the  said 
A.  B.  to  advance  the  sums  of  money  necessary  to  enable  him  to  pay  the  same  charges  and 
expenses  upon  the  goods  and  merchandise,  lately  the  cargo  of  the  said  ship  "  Albany,'*  to  be 
re-shipped  and  forwarded  from  Odessa  to  their  destination,  that  is  to  say,  to  the  port  of  London 
in  England,  it  being  expressly  agreed  before  afiy  part  of  such  advance  was  made,  that  such 
advance  should  be  by  way  of  respondentia  on  the  said  cargo  in  the  voyage  last  aforesaid ;  and 
whereas  under  and  pursuant  to  the  agreement  last  aforesaid  the  sum  of  was  advanced 
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as  aforesaid,  and  a  part  of  the  said  merchandise  was  laden  at  Odessa  in  and  on  board  tiie  ddp 
"  Otseonthe/'  to  be  carried  to  London  aforesaid,  in  a  voyage  to  be  thereafter  commeooed  snd 
prosecoted  bj  the  said  ship  "  Otseonthe ;"  and  while  the  process  of  lading  the  same  was  goisg 
on,  the  said  ship  "  Otseonthe"  took  fire,  and  together  with  a  part  of  the  said  merchandise  tki 
on  board,  was  destroyed,  and  the  residue  of  the  said  merchandise  on  board  waa  so  dmnsgedu 
to  render  a  sale  thereof  necessary. 

Now  in  pursuance  of  the  original  agreement,  and  in  ezecation  of  the  same,  so  br  as  tfae 
execution  thereof  has  not  been  rendered  impossible  by  the  act  of  God,  and  without  intending  to 
displace  or  prejudice  any  claim,  right,  or  lien  of  the  said  C.  D.,  in  or  to  what  was  saved  from 
the  merchandise  so  shipped  on  board  the  "  Otseonthe,"  but  on  the  contrary,  expressly  sdmit- 
ting  and  declaring  that  according  to  the  understanding  of  the  undersigned  A.  B.,  in  equity  sad 
good  conscience,  the  same  is  to  stand  affected  and  bound  unto  him  the  sud  C.  D.,  in  like 
manner  as  the  residue  of  the  said  goods  and  merchandise  which  have  now  been  Inden  at  Oda» 
on  board  the  ship  called  the  "Tempest,"  and  bound  for  London,  are  hypothecated  snd 
assignaed  over  by  way  of  respondentia  security,  as  the  same  are  hereby  declared  to  be  hypotll^ 
cated  and  assigned  over  for  that  end,  and  that  the  same  are  to  be  delivered  to  no  other  me 
whatsoever. 

Now  the  condition  of  the  above  written  obligation  is  such,  that  if  the  said  ship  "Tempcrt* 
do  and  shall  depart  from  Odessa,  and  sail  to  and  arrive  at  London,  and  if  the  said  A.  B.  shsS 
pay  unto  the  said  C.  D.,  or  his  legal  representatives,  within  ten  days  after  such  arrival,  the  foil 
sum  of  together  with  a  premium  thereon  of  pounds  per  centum ;  or  if  in  the 

said  voyage  an  utter  loss  of  the  said  ship  by  any  perils  of  the  sea  which  are  insured  against 
under  policies,  a  form  of  which  is  hereto  annexed,  shall  unavoidably  happen,  and  the  said  A.  E 
or  those  for  whom  he  acta  shall  well  and  truly,  without  delay,  account  with  the  said  C.  D.  or  his 
representatives  or  assigns,  for  the  just  salvage  which  shall  be  received  from  and  on  aoconnt  of 
the  said  hypothecated  merchandise,  and  shall  well  and  truly  pay  or  deliver  the  same  onto  him 
or  them,  and  shall  not  deliver  the  said  merchandise  to  any  other  use  whatsoever,  without  pay- 
ment of  the  principal  and  interest,  and  premium  due  on  this  bond.  Then  this  obligation  shidl 
I  e  void,  otherwise  to  remain  in  full  force. 

A.  B.  (Seal) 

Signed,  sealed,  and  delivered,  where  no  stamped  ) 
paper  is  to  be  had,  in  the  presence  of  ) 


P"~H^^Mi 


CLEARANCE  INWARDS  AND  LIEN  FOR  FREIGHT  BILL. 


Pctsaed  by  the  House  of  Commons  in  1860,  and  afterwards  post/poned  for  warU  of 

time  to  consider  it  in  the  House  of  Lords, 

It  provides  in  certaiii  cases  of  improper  delay  on  the  part  of  the  consignee,  that  the  ship- 
owner who  brings  goods  into  the  United  Kingdom  from  foreign  parts,  may  enter  and  land  them 
as  if  he  were  the  proprietor ;  that  by  notice  to  the  wharfinger  or  warehouse  keeper  he  may  pre- 
senre  still  sach  lien  as  he  had  on  the  goods  before  landing  them ;  that  such  lien  is  discharged 
by  the  production  of  the  shipowner's  receipt  for  the  amount  claimed,  or  by  the  deposit  of  an 
equal  amount ;  that  such  deposit,  in  the  absence  of  any  notice  of  detainer,  is  payable  at  the  end 
of  fifteen  days  to  the  shipowner ;  or  in  case  of  notice  of  detainer  within  the  fifteen  days,  and  no 
proceedings  taken  witliin  thirty  days  from  the  date  of  that  notice  for  settlement  of  the  dispute, 
or  no  notice  in  writing  of  such  proceediugs  senred  on  him,  that  he  is  to  pay  over  the  money  to 
the  owner  of  the  goods.  On  the  contrary,  if  the  lien  is  not  discharged  and  no  deposit  made,  he 
may  sell  the  goods  by  public  auction  duly  advertised,  at  the  expiration  of  ninety  days  from  the 
time  of  the  goods  being  placed  in  his  custody,  or  earlier  if  they  are  perishable,  the  proceeds  of 
the  sale  to  be  applied  as  directed  by  the  Act. 


ADDENDUM. 


SIMPSON  V,  FOGG. 

The  ownen  of  a  Britiah  ship  mortgaged  her  in  England,  and  aftenrards  sent  her  on  a 
voyage  to  New  Orleans,  where  she  was  attached  by  creditors,  who  took  proceeding;^  in  the 
courts  there  for  the  purpose  of  making  her  ayailable  for  their  demands^  The  English  mort 
gagees  intenrened  in  these  proceedings  for  the  purpose  of  asserting  their  rights^  but  their  daim 
was  wholly  disregarded,  the  law  of  New  Orleans  not  recognising  a  mortgage  of  chattels;  and 
under  an  order  of  the  court  the  ship  was  sold  to  a  British  subject.  The  ship  having  afterviids 
arrived  in  England  with  a  cargo,  the  mortgagees  filed  a  bill  to  enforce  their  claim :  held,  upon 
demurrer,  first,  that  the  judgment  of  the  court  of  New  Orleans  was  a  proceeding  m  penomtm, 
and  not  in  rem,  and  was  therefore  not  binding  upon  persons  not  parties  to  the  litigation. 

Secondly,  that  the  intervention  of  the  mortgagees  in  the  foreign  proceedings  was  not  snflir 
cient  to  deprive  them  of  their  right  to  sue  in  this  countiy,  they  not  having  initiated  the  pio- 
ceedings,  nor  having  invoked  the  aid  of  the  foreign  court  in  any  way. 

Thirdly,  that  the  judgment  of  the  court  of  New  Orleans  having  proceeded  in  utter  disre- 
gard of  the  lex  loci  contractus,  was  not  conclusively  binding  upon  the  courts  of  this  oountiy.— 
Coram  Wood,  V.  C,  29  L.  J.  (Oh.)  667. 
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ABANDONMENT 

of  seamen  abroad,  a  mifldemeanor,  242,  650 

xuAem  the  proriBionB  of  the  statnte  are  complied  wiih,  242,  651 
of  foreign  seamen  in  distress  in  United  Kingdom,  peoaliy  for,  746 
of  ship^  to  insurers  on  ship,  result  of  to  insurers  on  freight,  481 
is  not  presumed  of  goods  jettisoned,  582 

ABATEMENT.     (See  PUadmg.) 

ABSENCE  (see  SMmen,  DUeipline,  DeseHum,  MUetrnduet) 

of  seamen  from  ship  without  leaye^  within  24  houis  of  sailing,  how  punished, 
220,  286,  659 

or  at  any  time,  not  amounting  to  desertion,  220,  286,  659 

ACCIDENTS.     (See  CoUinon.) 

power  of  the  Board  of  Trade  to  inquire  into  causes  of,  by  inspectors  sent  to  the 

spot  or  port,  590,  614,  692 
duty  of  the  master  of  any  steam-ship  to  give  notice  of,  to  the  Board,  within  24 

hours,  or  as  soon  after  as  possible,  otherwise  a  penalty,  591,  675 
duty  of  owner  of  steam-ship  to  give  notice  of  apprehended  loss  of,   otherwise 

penalty,  591,  675 
collisions  to  be  entered,  if  possible,  in  the  official  log,  675 

ACCIDENTS,  PREVENTION  OP. 

rules  imposed  on  decked  vessels  leaTing  United  Kingdom  to  carry  certain  number 
of  boats,  life-boat,  life-buoys,  350  n.,  669 
penalties  for  neglect  of,  850  n.,  669 

cleanmoe  or  trausire  to  be  refused  to  ships  neglecting  these,  850  n.,  669 
rules  as  to  lights  and  fog  signals,  meeting  and  passing,  266,  270,  669,  670 
rules  applicable  to  the  build  of  iron  steamers,  2,  670 

dearanoe  or  transire  to  be  refused  to  steamers  not  built  accordingly,  671 
shelter  for  deck  passengers  on  home-trade  steamers  in  passenger  traffic,  671 
penalty  for  improper  weight  on  safety-yalve  of  steam-ship,  671 
regulations  for  the  periodical  surrey  of  passenger  steamers,  804,  671 
definition  of  passenger  steamer,  671 

survey  twice  a  year  by  surveyors  appointed  by  Board  of  Trade,  804,  671 
times  of,  672 
duty  imposed  on  owners  to  have  this  done  by  these  surveyors,  672 

who  are,  if  satisfied  to  give  the  owners  declarations  as  to  the  vessels, 
672 
contents  of  declarations,  672 

to  be  forwarded  by  owners  to  Board  of  Trade,  672 
within  14  days,  otherwise  a  penalty,  672 
Board  of  Trade  to  give  certificates,  678 
power  to  cancel  certificates  and  require  fresh  declarations,  678 
copy  of  certificate  to  be  put  up  in  a  conspicuous  part  of  the  ship,  so  long  as  it  is  in 

force,  673 
clearance  or  transire  to  be  refused  to  vessel  without  a  certificate,  674 
penalty  for  carrying  over  the  number  of  passengers  certified  for,  674 
forgery  of  declaration  or  certificate  a  misdemeanor,  674 
returns  by  surveyors,  674 

passengers  forcing  their  way  on  board  to  pay  a  penalty,  674 
refusing  to  quit,  674 
avoiding  payment  of  &res,  674 
such  persons  refusing  to  give  their  names  and  address,  675 
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ACCIDENTS,  PREVENTION  OF— (ccmiinti^d). 

penoDB  dmnk  or  migoonduciing  themaelyes  on  board  may  be  removed,  675 
dangeroiu  goodB  may  be  refused,  and  suspected  packagies  may  be  opened  to  ascer- 
tain whether  the  contents  be  dangerous,  877,  675 

penalty  on  proprietor  for  not  giving  notice  o^  877,  675 

ACCOMMODATION.     (See  Seamen,  Panengert.) 

to  be  provided  for  seamen  on  board,  240,  657 

free  from  encroachment  and  in  proper  condition,  240,  657 
common  law  right  thereon,  240 
for  paaaengers,  296 

ACCOUNT.     (See  Ship'e  Stuhand.) 

duty  of  8hip*s  husband  to  render,  to  the  owners,  167 
consequences  of  neglect,  167 

ACQUISITION  OF  SHIP  PROPEBTT.     (See  Shipt. ) 
1st,  by  construction,  1 

when  the  property  vests,  2,  3,  5 
2nd,  by  purchase,  7 

maxims  of  the  law  as  to  bargains,  8 

what  representations  are  actionable,  8,  9,  10 

conditions  of  sale,  1 1 

employment  of  puffers,  12 

means  to  deter  bidders  illegal,  18 

agreements  not  to  bid  not  illegal,  13  n. 

what  passes  under  ship,  14 
8rd,  by  capture,  16.     (See  Capture,  Prize  of  War.) 

conditions  of  lawful  capture,  16 

vesting  of  property  after  capture,  17,  18 

ACT  OP  GOD, 

exception  of,  what  is  intended  thereby,  456 
what  is  not  included  therein  as  being  too  remote,  456,  457 
is  only  for  the  protection  of  the  shipowner  unless  words  apply  it  to  the  freighter, 
461 

ACTION.     {See  PUading.) 

on  representations  of  vendor,  when  amounting  to  warranty,  8 

when  to  fraud,  10 
by  owners  on  wrongs,  should  all  be  joined  aa  plaintiffs,  114 

if  not,  defendant  should  plesd  in  abatement,  114 

after  death  of  a  part  owner,  right  of  action  survives,  114 
by  owners  on  contract,   if  not  all  joined  as  plaintifia^  the  defendant  may  take 

advantage  of  it  by  evidence,  115 
against  owners,  defendants  must  plead  nonjoinder  of  any  of  them,  115,  116 

rule,  when  it  is  ambiguous  whether  the  action  be  on  tort  or  contract,  116 
proceedings  in  case  of  loss  of  life,  117,  118 
for  negligence  causing  damage,  278,  279 
for  assault  by  the  master  on  a  passenger,  299 
proceedings  under  the  Passenger  Act,  300 
notice  of,  when  against  public  officers  under  that  statute,  301 
limitation  to,  801 

action  following  upon  summary  arrest  of  foreign  ship  for  damage,  604,  709 
summary  proceedings  by  Board  of  Trade  in  cases  of  loss  of  life  or  personal  iigurr, 

117,  705 
action  by  party  dissatisfied  therewith,  118,  706 
proceedings  at  common  law  in  uncontested  cases  of  damage,  603 

ACTION  IN  REM 

musf  be  brought  with  due  diligence,  54,  61.     (See  Admiralty,  High  Court  of,) 

for  forfeiture,  who  may  bring  it,  64 

for  necessaries  to  foreign  ships,  when,  102,  594,  595 

for  damage,  274.     (See  CoUiaion.) 

principles  at  the  foundation  of  damage  cauaes,  274,  2/8,  287 

diligence  must  be  used  in  proceeding,  287 
for  possession,  592 
procedure  in  action  in  rem,  595 
priority  of  suitors,  596 
priority  of  liens,  596—600 
marahalling  assets,  600 

ADJUSTMENT.     (See  General  Average,) 
of  general  average,  581 
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IJ>JVBTMSST—{c<nUinwd). 
statement  o^  685 

ADMINI8TRAT0B.     (See  Executor.) 

ADMINISTRATION,  LETTERS  OF.     (SeePro6a<«,  ExeciOor,  WUls.) 

ADMULALTY,  HIGH  COURT  OF. 

jariadiotion  in  respect  of  mortgage  on  property  in  arrest  under  its  process,  44 
in  respect  of  bottomry — 

none,  when  the  contract  is  not  contingent  on  maritime  risk,  49 

or  where  it  is  given  by  the  owners  on  a  British  Ship  in  a  British  port 

preparing  for  a  new  Toyage,  50,  51  and  n.  ',  140 
or  where  the  contract  is  not  reduced  into  writing,  51,  52,  60 
sccttf,  when  by  the  master  under  sufficient  necessity,  51,  13S,  189 
the  only  jurisdiction  when  the  bond  is  valid,  54 
but  it  requires  dUigence  in  the  holder,  54 
and  no  postponement  of  the  original  time  of  payment^  54 
mode  of  proceeding,  55 

gives  eflfect  to  a  bond,  if  it  is  good  in  part,  55,  188 
and  although  given  aifter  supply  obtained,  when,  48,  187 
marshals  the  assets,  48,  187,  141,  600 
when  freight  is  not  available,  48,  137,  141 
what  priority  it  gives  to  sundry  bondholders,  48,  187,  141,  596 
when  equity  will  interfere,  56 

valid  bottomry  abroad  by  an  English  master  is  governed  by  what  law, 
56,  57,  155—168 
in  respect  of  maritime  liens — 

attempt  of  the  civilians  to  enforce  an  implied  lien  as  bottomry,  60 
what  maritime  liens  are  still  enforceable  by,  60 
effect  of  such  liens  on  ship  property,  61 

what  claims  in  the  nature  of  such  liens  it  may  enforce  against  foreign 
ships  in  this  country,  102 
in  respect  of  the  employment  of  the  ship — 

to  order  the  majority  or  moiety  of  the  owners  to  give  security  for  the 

value  of  the  dissentients'  shares,  92 — 95 
but  not  to  compel  a  sale,  96 

if  the  sbues  are  not  ascertained  in  value,  it  has  no  jurisdiction,  96 
in  respect  of  foreign  ships  in  this  country — 
what  claims  it  has  xx>wer  to  enforce,  102 
oonditions  of  this  jurisdiction,  102,  103 
in  respect  of  damage — 

suitor  in,  may  be  restrained  by  equity,  when  owners  admit  their 
liability,  and  ask  Chancery  to  distribute  the  fund,  119 
in  respect  of  aiOfreightment — 

has  no  jurisdiction  to  enforce  the  contract  of  affreightment  against  ship 
and  freight  though  pledged  thereto  by  the  charter-party,  124 
in  respect  of  the  master — 

recognises  the  authority  of  the  master  to   hypothecate  cargo  when 

necessity  requires,  142 
how  it  will  marshal  the  fund  liable  in  that  case,  141,  143,  596 
may  enforce  valid  respondentia,  when  the  bond  given  is  a  proper  one, 

145 
recognises  the  authority  of  substituted  master,  153 
conditions  of  valid  substitution,  153 
has  jurisdiction  in  respect  of  master's  wages,  165,  188,  228 
and  in  that  case  to  go  into  the  accounts,  if  a  set-off  be  pleaded,  188, 

189 
how  the  master  should  shape  his  claim  in  the  first  instance,  188,  1S9 
to  remove  the  master,  187,  657 
in  respect  of  seamen's  agreements — 

the  equitable  jurisdiction  it  exercised  over  seamen's  agreements,  192 

199,  200 
exceptional  in  its  nature,  200 
is  now  extended  to  all  courts,  201 
in  ease  of  forfeiture  by  desertion,  the  court  had  formerly  no  power  to 

modify  the  penalty,  215 
when  the  court  will  presume  there  was  the  animug  revertendi,  and 

cast  the  burthen  of  proving  desertion  on  the  master,  216,  222 
it  will  not  oonstme  quitting  desertion  against  the  hasty  words  of  the 
master,  217 
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ADIORALTT,  HiaH  OOUKT  OF—jiuudiciion— (eem^tiuieiQ. 
In  reepect  of  seamen*!  agreement — 

tiieterminnsof  aseaman'sengagementaooorduig  to  the  maritime  lay,  218 
role  of  the  oonrt  as  to  foifeitnre  bj  misconduct)  219 
in  respect  of  wages — 

Uie  lien  for  wages  not  enforceable  in  any  other  court,  223,  224 
extent  of  this  lien,  223,  224 

origin  of  the  oonrt's  jurisdiction  in  respect  of  wages,  224 
restraint  thereon  hj  early  statute,  224 
is  based  on  sendee,  not  oontiact,  225,  231 
in  what  cases  it  has  jurisdiction,  225,  281 
in  what,  none,  227,  229,  230 

wages  for  a  voyage  prosecuted,  may  be  enlbroed  here  hj  a  seaman  dis- 
missed before  the  Toyage,  212 
otherwise,  if  not  prosecuted,  212 
it  presumes  that  owners*  property  will  be  exhausted  before  the  master 

hypothecate  cargo,  141 
therefore  giyes  e&ct  to  a  bond  on  cargo  for  owners*  purposes  against 

ship  and  freight,  141 
regards  bottomry  bonds  as  negotiable,  63 
when  prohibition  may  be  applied  for,  227 — ^280 
when  the  defendant  may  appear  there  under  protest,  231 
limitations  on  suits  in  this  court,  281 
no  jurisdiction  in  respect  of  wages  under  50Z.  in  amount,  except  in 

excepted  cases,  233,  646 
this  statutory  limitation  must  appear  by  protest,  238,  284 
in  respect  of  towage,  265,  596,  599 
in  respect  of  damage,  27^  288 
lilies  as  to,  274 
under  statute,  278 
in  respect  of  salvage,  523,  699,  708 
who  may  be  salvors,  524 
personal  services  only  regarded,  527 
righto  of  joint  salvors,  528 
in  case  of  derelict,  529 
apprentices  and  seamen  not  suffered  to  covenant  against  their  rights 

to  salvage^  529 
claims  of  owners  of  salving  vessels,  529 
success  must  attend  efforts,  580 
daims,  how  barred,  530 
by  general  agreement,  581 
puticular  agreement,  531 
this  must  be  proved  just,  531 
advantage  of  ignorance  not  tolerated,  531 
by  misconduct  of  salvors,  531 

imneoessary  delay  in  proceeding  to  enforce,  532 
what  are  regarded  as  salvage  services,  532 
ingrediento  in,  538 

principles  of  the  court  in  remunerating,  583,  534 
statutory  salvage,  534,  696 
life  salvsge,  535,  696 

has  priority  over  other  salvage,  535,  696 
may  be  rewarded  from  Marine  Fund,  535,  696 
cases,  535 
principles  and  cases  of  derelict^  540,  542 
property  in  derelict,  543 

when  transhipment  is  regarded  as  salvage,  544,  545 
maritime  lien  for  salvage,  546 
bail  or  payment  into  court,  547 
provisions  as  to  the  court's  jurisdiction,  547 

in  case  of  salvage  by  H.M.S.  the  court  not  to  adjudicate  without  certi- 
ficate from  Board  of  Admiralty,  550,  701 
principles  as  to  military  salvage,  551 
who  may  be  such  salvors,  551 
their  righto  and  reward,  551,  552 
as  to  wreck  of  the  sea — 

when  it  becomes  a  droit  of  the  Admiralty,  553,  696,  697,  698 
as  to  general  average  there  is  no  jurisdiction,  588 
in  possession  causes,  592 
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ADMIBALTY,  HIGH  COURT  OV'-iixxM^Mon^c(ndinu€d), 
in  poBseBnon  causes — 

limits  oi;  693 

statutory  jnrisdiction,  594 

opinion  that  the  statute  creates  no  lien  in  respect  of  foreign  ships,  594 

questioned,  595 
prooednre,  595 
ranking  of  liens,  596 
marwhalling  assets,  600 

to  assist  plaintiffs,  601 

to  protect  defendants,  601 
to  order  summary  arrest  of  foreign  ship  doing  damagOi  604^  709 

ADULT,  STATUTE, 

▼ho  is  within  Passenger  Act,  S02 

ADYANCB  FBBiaHT 

is  not  freight  at  all  within  the  meaning  of  that  term  at  common  law,  383 
no  lien  attaches  forit^  888,  488 

except  by  contract  or  usage,  487 
it  is  insurable,  442 

it  is  not  reooTerable  back,  although  ship  be  loet^  442,  448 
seeitf  if  it  were  a  mere  loan,  442,  443 

the  American  and  French  laws  differ  from  the  law  of  England  on  this,  443 
declaration  in  action  for,  884 

ADVANCE  NOTE 

not  iUegal,  198 

no  prescribed  form  for  it,  198 

ADVANCES 

to  shipowner,  distinguished  from  advance  fr^ht,  442,  444 
may  be  recovered  back,  442,  444 
are  not  insurable,  448 

AFFBEIGHTMSNT    (see    Performance^    Freight,    Non-perforrMince,   DistotuHon  of 
Contract,  Cargo,  Ca'ptwre) 

may  be  by  writing,  as  by  eharterparty,  807 

or  without  writing^  by  bailment^  835 
the  contract  in  writing  differs  in  legal  effect  under  different  instruments,  807 
classification  of,  807 
the  more  usual  is  the  affreightment  of  the  ressel  for  the  oonveyanoe  of  the 

freighter's  good%  810 
rule  of  construction  considered,  307 — 815 
fonn  and  effect  of  the  instrument,  815 — 320 

usual  stipulations  in,  820 

special  stipulations,  829 

construction  of,  by  usage,  381 

penal  clause,  884 
eireumstanoes  out  of  which  afi&«ightment  by  parol  arises,  835 
the  bailment,  835 
warranty  in  adyertisement,  886 
seaworthiness  implied  by  law,  886 
owner  of  general  ship  a  common  carrier  by  sea,  887 
bill  of  lading  giyen  for  mate's  receipts,  887 

fonn  of.  and  stamp,  837,  838 

effect  0^  as  evidence  of  a  bailment,  388 

binds  master  and  owners,  889 
to  what  extent,  839 
under  the  stotute,  389,  840 
effect  o(  as  symbol  of  property,  841 

the  contract  under,  truosferred  by  statute  only  to  transfefee  of  property,  842 
when  the  property  under,  is  transferred,  342--848 
performance  of,  849,  882.     (See  Performance,) 

payments  under,  883,  454.     (See  Freight,  Demurrage,  Primage,  Average,) 
is  not  dissolved  by  capture  merely,  imless  that  is  followed  by  condemnation  or 

authorised  unlivery,  419,  421 
may  be  dissolved  by  notice  under  embargo,  when,  471 

when  not,  471,  472 
is  dissolved  by  declaration  of  war,  when,  478,  475 

when  not,  476  « 

is  illegal,  when  the  port  of  destination  is  blockaded,  and  not  very  distant,  488, 
491,  495,  496,  497,  and  note 


I 
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LBFKRlGETMEHT—icontinued). 
18  diflaolyed  by  oonaent,  500 

bj  matter  extriiuie,  501 
by  iUegality,  501 
meaBure  of  damages  for  breach  of,  502 

AGENT.     (See  Principal  and  Agent.) 

AGRKEMENT  WITH  CREW 

to  be  in  the  aathorised  form,  191,  639 

oontaining  the  statutory  particulars,  192,  639 

be  signed  by  the  master  and  each  seaman,  190,  639 

and  in  case  of  a  foreign  going  ship,  must  be  in  presence  of  and  be  attested  by  the 

shipping  master,  190,  640 
after  being  explained  by  him,  190,  640 
contents  of,  provable  by  seamen  without  prodacing  or  giving  notice  to  prodooe  it^ 

191,  642 
not  admissible  as  evidence  for  owner  or  master  if  not  in  the  authorised  form,  192, 

613 
bnt  admissible  against  them,  192 
alterations  and  erasures  void,  unless  attested  by  a  shipping  master  or  consular 

officer,  &0.,  and  proyed  to  hare  been  made  with  consent  of  all  concerned,  191,  642 
not  to  avoid  the  instrament.  192,  642 
this  is  reqoired  and  enacted  of  ail  ships  aboTe  eighty  tons,  191,  639 

ALLOTMENT  NOTE,  643 

must  be  stipulated  for  in  articles,  196 
be  in  the  aathorised  form,  196 
who  may  sue  on,  197 

what  necessary  to  be  proved  in  order  to  recoyer,  197  and  notes 
in  defence,  oniM  pro6anc2»  of  what,  197,  198 
what  conduct  of  the  wife  defeats  her  right  to  recoyer,  197  and  notes 


of  bill  of  sale  after  execution  o^  effect,  83 

of  seaman's  agreement,  yoid,  unless  made  with  consent  of  all,  and  attested,  191, 
642 

and  do  not  avoid  the  instrument,  192,  642 
in  British  ship,  must  be  registered,  76,  628 
consequences  of  not  being  registered,  76,  628 
if  they  alter  her  identity,  must  be  surveyed  anew,  76,  629 
provisional  certificate  may  be  had  in  meantime,  82,  628 

ANCHOR  MANUFACTURERS, 

statutory  regulations  to  be  observed  by,  701 

APPORTIONMENT  OF  FREIGHT 

is  not  known  to  the  common  law,  406 

freight  for  partial  performance  is  grounded  on  a  new  contract,  406 
reason  of  this,  and  of  the  difference  made  on  this  by  the  law  maritime,  415 
the  doctrine  of  the  law  maritime,  416 

as  exhibited  in  various  foreign  laws,  416,  417 

is  not  found  in  the  Roman  or  Rhodian  laws,  416,  417 

applied  by  the  prize  court  in  the  case  of  capture,  418 

when  the  captor  must  complete  the  service  in  order  to  be  entitled  to  freight^ 

418,  420,  424 
when  the  master  need  not,  418,  420,  421,  423 
capture  does  not  dissolve  the  contract  of  afifreightment,  418,  419,  421 
when  part  freight  is  given,  421,  422 
Luke  V.  Lyde  considered,  422 
APPB£NTICES  TO  THE  SEA. 

shipping  masters  to  assist  in  binding,  190,  638 
indentures  exempt  from  stamp  duty,  190,  638 

indentures  of  parish  apprentices,  by  whom  executed,  and  in  whose  presence,  190, 
638 

after  what  inyestigation,  190,  638 
rules  as  to,  in  Great  Britain,  190,  638 
in  Ireland,  190,  638 
the  boy  must  be  produced,  with  his  Indenture,  to  the  shipping  master,  before 
being  carried  to  sea,  639 

APPROPRIATION 

of  ship  in  course  of  construction,  5 
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ABBITRATION. 

disputes  between  master  or  owner  and  seamen  may  be  submitted,  with  consent  of 
both,  in  writing,  to  arbitration  of  shipping  master,  202,  644 

master  and  others  bonnd  in  that  case  to  produce  ship's  papers  to  him,  202, 
644 

his  award  to  be  conclnsiye,  and  not  to  require  a  stamp,  202,  644 
salvage  claims  arisiog  in  United  Kingdom,  out  of  the  Cinque  Forts,  must  be  sub- 
mitted to  two  justices,  548,  696 
if  under  200/.,  548,  696 

appeal  to  superior  court,  if  aboTO  50Z.,  and  timely  notice  be  given, 

549,  697 
claims  above  2002.,  may,  with  consent,  be  referred  to  justices,  549,  696 
in  the  superior  court,  if  more  than  2001.  is  not  recovered,  costs 
are  in  discretion,  549,  696 

ARBSST 

of  ship  by  Admiralty,  595 
disallowance  of  repairs  after,  600 

of  the  master,  no  ground  of  necessity  for  a  bottomry  bond,  137 
or  of  the  ship,  137 

ARTICLES,  SHIP'S.  (See  Hiring  of  Seamen^  Seamen^  Agreement  with  Crew.) 

ASSAULT 

by  seaman  upon  his  officers,  236,  659 

ASSIGNEE  OF  FREIGHT. 

acquires  title  immediately  to,  483 

takes  subject  to  the  rights  of  a  prior  purchaser  of  the  vessel  or  shares,  99,  432,  438 
and  to  the  expense  of  earning  the  freight,  99,  100 
and  to  the  premiums  for  insurance,  when,  98,  99 

in  case  of  assignment  of  shares  and  of  freight  separately,  the  freight  passea 
to  him  who  has  the  prior  title,  433 

ASSIGNEES  IN  BANKRUPTCY. 

of  owner,  take  the  shares  in  his  name  on  the  register,  84,  85,  36 
although  previously  sold,  34,  35,  36 

notwithstanding  transferee  is  on  the  register,  if  by  fraudulent  preferenoe,  85 
liable  in  trover  for  value  of  goods  previously  stopped  t'n  trantitu  by  vendor, 
522 

ATTESTING  WITNESS 

necessary  to  bUl  of  sale  and  mortgage  of  ships,  80,  40 

and  see  Forms 
need  not  be  called  to  prove  any  instrument  required  by  the  Merchant  Shipping 

Act,  32,  606,  709 
what  will  suffice  for  proof  of  the  instrument,  82 

ATTORNEY 

under  certificate  of  sale  or  mortgage,  24,  44,  77 
must  be  named  therein,  24,  44,  77 
must  pursue  the  power  strictly,  24,  25,  77,  78 
otherwise  the  transfer  is  void,  25 
or  proctor  in  a  suit  for  seaman's  wages  is  the  person  to  whom  payment  thereof 
should  be  made,  201,  note  ' 

AUCTION.     (See  Sale,  Purchase,  Puffers.) 

in  sales  by  auction  whether  puffers  may  be  employed,  12, 13 

difference  between  law  and  equity,  as  to,  12,  13 

purchaser  not  allowed  to  take  un&ir  advantages,  18 

when  equity  will  interfere,  and  when  refuse  specific  performance,  13,  14 

intending  purchasers  may  agree  not  to  bid  against  each  other,  13 

this  is  no  fraud  in  equity,  although  so  described  in  Sugden's  ''  Vendors  and 
Purchasers,"  13,  note  ^ 
knock  out  sales,  13 
all  such  agreements  not  to  bid,  vitiate  the  sale  by  the  Scotch  law,  13 

AVERAGE. 

what  it  is,  381 

distinguidied  from  genersl  average,  556 

duty  of  freighter  to  pay,  454 


BAIL 


for  return  of  ship,  without  loss  to  dissentient  owners,  91,  92 
Admiralty  jurisdiction,  as  to^  92,  93 
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Admiralty,  jnrisdietion  as  to — 

extent  of  its  juriedietioii,  96 

JnriBdiction  of  Chanoery,  m  to^  06 
for  releaie  of  the  ship  or  car^  finom  arrest  in  a  suit  in  renif  547,  595 

BALLAST 

does  not  pass  by  pnrdhase  of  ship  without  express  mention,  14 

but  as  being  no  part  of  the  ship,  may  be  traniBferced  by  separate  instmrneni^  32 

BALLASTAGB.     (See  Mercantile  Marine  Fund.) 

BANKBUPT  (see  Auigneet  in  Bankruptcy) 

shares  in  his  name  on  the  register  are  in  his  order  and  disposition,  34,  86 

pass  to  his  assignees,  84,  85 
firandnlent  preference  by,  operates  no  valid  transfer,  35 

Tendee  being  bankrupt  or  insolyent,  the  vendor  unpaid  may  stop  the  goods  *s 
tranntu,  519 

BABBATBT, 

▼hat  it  is,  246 

one  of  the  perils  insured  agunst^  246 

acts  which  amount  to,  246 

cannot  be  committed  with  privity  of  owners,  247 

innocent  acts  may  become  barratrous,  247 

part  owner  may  oonmiit  barratry  in  respect  of  his  co-owners,  247 

the  mariners,  in  respect  of  him,  247 

barratry  possible  in  respect  of  owner  pro  kde  vios,  247,  248 

foreign  idea  of  barratry,  248 

BENBFICIAL  OWNERS, 

persons  holding  shares  which  are  registered  in  other  names,  37 

their  title  recognised  by  the  Act,  37 

means  for  preserving  it,  87 

liability  of  such  owners  to  fiscal  burthens,  87,  630 

who  may  not  be,  22 

Trustees  of  Liverpool  Borough  Bank  v.  Turner,  602 

BILL  OF  EXCHANGE 

may  be  given  with  bottomry  bond  for  the  same  debt,  the  latter  by  way  of  collateral 

security,  53 
when  it  amounts  to  payment,  442 

duty  of  master  to  dnw  and  present  it  for  acceptance  when  that  is  the  stipulated 
mode  of  settlement,  442 
oiler  of  acceptance  on  these  conditions  is  a  good  tender,  442 

BILL  OP  LADING  (see  Affreightment,  Perfiyrtnanee) 

instrument  signed  by  the  master  and  given  in  exchange  for  the  maters  reodpts, 

887 
form  0^  and  stamp,  887,  338 
number  of  parts,  387,  and  note 
is  evidence  of  a  bailment,  888 

therefore  should  not  be  given  but  in  retorm  for  mate's  receipts,  338 

therefore  master  should  not  sign  more  than  one  set,  889 

effect  of  his  doing  so,  889 

how  far  it  is  conclusive  against  owners,  339 

how  far,  by  statute,  against  the  master,  389,  340 

French  law  of,  840 
is  a  9]rmbol  of  property,  341 
rights  of  holder,  and  mercantile  use  of,  341 

contract  under,  transferred  by  statute  to  transferee  of  property,  341,  342 
property  under,  when  transferred,  842 

presumption  in  the  Court  of  Prize  as  to  the  transfer  of  property  in  cargo,  481 
modifications  of  right  under,  842,  348 
effect  of^   in  continuing  the  transit  of  goods,  for  the  purposes   of  stoppage  ta 

transitu,  509,  520 
Mr.  Abbott's  remark  on  Hoist  v.  Pownal,  512 
when  it  gives  a  title  to  transferee  indefeasible  by  stoppage  in  trcuuitu,  520 

when  not,  520 
BILL  OF  SALE  (see  Purchase,  Transfer,  Transferee^  Sale) 

the  instrument  of  transfer  of  ship-property  in  use  among  all  maritime  nations, 

28,  29 
when  executed  by  the  builder  of  the  ship  it  is  called  the  Grand  Bill  of  Sale,  29 
usual  contents  of  the  ordinaiy  instrument^  29,  80 
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BILL  OF  SAXB— (iMm^niMcQ. 

farm  and  oontenta  of  statutory  bill  of  sale,  80 

coDBidered  with  relation  to  its  fonctiona,  81 
objections  to  the  compnlsory  form,  82 
who  may  give  a  yalid  bill  of  sale,  23 — 25 
must  be  executed  in  presence  of  attesting  witness,  82 
execution  of,  how  proTod,  82,  74,  75 
The  statutory  form  requires  no  stamp, 
alterations  in,  without  consent,  by  a  stianger,  if  material,  vi^te  it^  83 

by  the  owner,  though  immaterial,  vitiate  it,  88 
registration  o^  at  the  port  of  registry,  88,  78 

it  is  the  transferee's  interest  to  produce  it  for  that  purpose,  88,  78 
it  is  the  registrar's  duty  to  record  it^  if  proper  in  form  tad  otherwise 
correct,  88 
and  to  indorse  it  with  the  date  and  hour  of  so  re^stering  it^  88 
if  he  refuse,  an  appeal  lies  to  the  Commissbners  of  Customs^  88 
the  order  of  registration  is  the  order  of  production  for  that  end,  83 

effect  of  this  rule,  88 
operation  of  unregistered  bill  of  sale,  84 

leaves  the  property  in  the  order  and  disposition  of  the  bankrupt,  84 
registration  of  a  void  bill  of  sale  is  a  nullity,  25,  84 
BIBTH 

on  board  gives  the  owner  no  right  to  additional  passage  money,  294 
to  be  entmd  in  the  official  log,  667 

BLOGEADB, 

conditions  of  valid  blockade,  487 

an  effective  force,  487 

intercourse  strioUy  prohibited  to  all  indifferently,  487 

presumption  that  it  continues  notwithstanding  accidental  interruption,  487 

secuf,  if  discontinued  in  consequence  of  the  presence  of  a  superior  force  of  the 
enemy,  487 

blockade  with  notification  is  presumed  to  continue  till  notification  of  its  discon- 
tinuance, 488 

notification  to  the  government  is  after  a  time  notice  to  every  subject  thereof,  488 

breach  of  blockade  depends  on  the  lawful  existence  of  blockade,  and  knowledge  of 
the  hciy  489 

it  is  open  to  show  one  or  both  conditions  to  be  absent,  490 

acts  that  amount  to  breach  of  blockade^  491 

sailing  for  the  x)ort,  when,  491 
to  inquire,  when,  491 

ingress  and  egress,  when,  492 

egress,  when  not,  492. 

exportation,  when  not,  492 

interposition  of  lighters  does  not  alter  the  offence,  493 

§eeu8,  if  the  communication  be  overland  by  another  port^  498 

consequences  of  the  offence,  494 
exceptions,  494 

offence  when  purged,  494 

illegality  of  a  charter-party  to  sale  forthwith  to  a  port  known  to  be  blockaded,  495 

whether  such  knowledge  be  by  notification  or  otherwise,  495,  496 

opiidon  of  Tindal,  C.J.,  to  the  contrary,  in  Medeiros  v.  Hill,  496 

this  opinion  examined  in  relation  to  the  decisions  of  Lord  Stowell,  496,  497f 
498  notes 

law  of  France  on  this  pointy  498 

Law  of  America,  500 

confusion  on  the  part  of  American  writers,  490  n.,  500  n. 
BOAT.     {SeeShipa,) 

said  by  some  not  to  pass  by  conveyance  of  '  ship,'  14 

expressly  named  in  policies  of  insurance,  15 

number  of  boats  for  passenger  ships,  804 

number  of  boats  to  be  carried  by  all  decked  vessels  leaving  the  United  Kingdom, 
850  n.,  669 

''save  risk  of  boats"  as  introduced  into  the  exception  in  the  Bill  of  Lading, 
meaning  o^  458 
BOND 

to  be  given  by  Trinity  House  pilots,  256 

this  measures  their  chief  liability,  256 

to  be  given  by  master  and  owner  of  passenger  ship,  804 

may  be  taken  by  receiver  of  wreck  for  salvage,  698 
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to  be  giTen  by  master  in  eaee  of  salTage  by  H.M.S.  abroad,  550,  701 
who  to  fix  the  amount,  550,  702 

and  retain  poaBession  of,  550,  702 
what  other  security  may  be  required  of  aliens,  550,  702 
release  of  ship  thereon,  550,  702 
to  be  enforced  by  what  court,  550,  702 
to  be  given  in  cases  of  general  salvage,  547,  703 
for  Bottomry  Bond.     (See  BoUomryj  Bondholder.) 

BONDHOLDER.     (See  Bottomry,  Lender,) 

mt^  be  owners*  agent  or  consignee  of  cargo,  provided  he  is  not  indebted  to 

owners,  50 
dvitj  of  lender  before  advancing  his  money  on  bottomry,  48 
may  be  assignee  of  lender,  the  bond  being  assignable,  53 
is  bound  to  diligence  in  putting  it  in  suit,  54 
loses  his  remedy  by  agreement  to  give  time,  54 
how  to  proceed,  55 

privity  among  bondholders,  rule  as  to,  55 
when  rule  departed  from,  56  n. 

BOTTOMRY, 

1.  nature  of  the  contract,  44,  45. 

distinguished  from  mortgages  and  pawns,  45 
fromTespondentia,  45 
from  contracts  of  contingent  personal  security,  46 

2.  oonditions  of  valid  bottomry,  46 — 50,  136 

necessity  for  supplies,  46,  47,  136 

impossibility  of  obtaining  these  on  personal  credit,  46,  47,  136 
therefore  a  bond  for  prior  advances  not  good,  47,  187 

except  under  peculiar  circumstances,  48,  137 
not  good  for  masters'  own  debts,  47,  137 

or  for  discharging  him  from  cuistody,  47,  137 

or  for  liberating  the  ship  from  arrest,  unless  combined  with 

other  circumstances,  47,  137 
or  to  cover  advances  for  other  ships  of  the  same  owner, 
47,  137 
duty  of  the  master  to  be  sure  that  both  these  conditions  exist,  and  to 
inquire  whether  on  personal  credit  he  cannot  supply  his  wants,  48,  136 
of  lender  to  make  inquiry  and  satisfy  himself  that  both  oonditions 
exist,  48 
what  that  duty  does  not  bind  the  lender  to  do,  48 
prior  consent  of  the  owners  satisfies  the  law  as  to  the  necessity,  49 
the  reason  why,  49 

therefore  a  bond  is  of  doubtful  validity  when  given  for  a  voyage  under- 
taken against  their  desire,  49 
maritime  risk  is  a  condition  of  validity,  49 
e£fect  in  law  of  the  absence  of  this,  49 
maritime  premium  not  essential  to  a  bond,  49 
amount  may  be  reduced,  if  too  high,  50 
when  equity  will  decree  ordinary  interest,  50 
8.  by  whom  given 

master  or  substituted  master,  50,  153 

but  not  by  owners  on  a  British  ship  in  a  British  port  for  a  new  Toyage^  50, 

51,  140 
civil  law,  50  n. 

4.  to  whom  given 

agent  of  owners  or  consignee  of  cargo,  50 

unless  he  is  indebted  to  the  owners,  and  then  it  in  void  pro  tomtOf  50 
American  law,  50  n. 

5.  where  given 

even  in  the  country  of  the  owner's  residence,  under  extraordinary  eircom- 
stances,  51,  138 

6.  instrument  of  bottomry 

not  valid  on  a  British  ship  unless  by  writing,  51,  52 

no  settled  form  of  the  instrument,  52 

contents  o^  51,  52 

may  be  given  as  collateral  security,  58 

is  negotiable,  but  not  at  common  law,  53 

7.  legal  effect  of  this  contract,  54 
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7.  legal  e£feci  of  the  contract — 

does  not  transfer  the  property,  but  gives  a  claim  enforceable  by  prooeifli  54 

8.  enforcement  of  the  bond — 

diligence  required,  54 

bond  eztingmahed  by  a  subsequent  agreement  to  giro  time,  54,  55 

mode  of  enforcing  it,  55 

▼hen  x>art  good  and  part  bad  Admiralty  enforces  it  pro  tanto,  55 

limits  to  this  practice,  55  n. 
marshalling  of  assets,  55y  600 
what  fireight  is  affected  by  the  bond,  55 

9.  priority  among  bondholders,  55,  596  ^ 

in  the  inyerse  order  of  their  dates,  55,  596 
except  when,  55  n.,  596,  599 
ciyil  law  rule  to  the  same  purpose,  55  n. 
considered  in  relation  to  other  liens,  596 
rule  of  ranking  as  to,  596 

if  subsequent  to  liens,  ex  delicto,  599 

10.  law  of  the  contract — 

speculations  of  Mr.  Brodie  and  Mr.  Justice  Story,  56,  57 

rule  of  the  Admiralty  Court,  according  to  the  maritime  law  of  the  flag,  66,  57 

foreign  law  to  the  same  effect,  56  n. 

recent  cases  at  variance  with  the  principle^  57 

BRITISH  FLAG.     (Bee  Flag.) 
who  may  assume  it,  63 
who  may  not^  63 
forfeiture  for  unlawfully  using  it,  63,  64,  631 

BRITISH  NATIONAL  CHARACTER 

is  carefully  guarded  against  assumption  by  foreigners  and  persons  disobedient  to 

the  law,  62,  63,  64,  620,  621,  624,  631 
offence  of  concealing  or  assuming  a  foreign  character,  62,  63,  64,  681 

BRITISH  SHIP.     (See  Register,  Registration,    Ships,) 
is  what,  68,  615 

who  may  be  owners  of,  26,  27,  68 

duty  of  disqualified  person  succeeding  to  such  property  to  petition  for  leare  to  sell, 
62^  79,  624 

otherwise  forfeiture,  62,  79,  624 
ceases  to  be  British  ship  on  accession  of  foreigner  to  her  proprietory,  22 

and  if  not  taken  off  register,  or  afterwards  assumes  the  British  flag  or  cha- 
racter, is  forfeited,  22,  62,  68,  64,  631 
means  of  ascertaining  qualification  of  owners,  70,  74,  75,  620 
evidence  abroad  and  at  home  of  her  national  character,  is  the  certificate  of  registry, 

80,  622 
consequences  of  a  ship  ceasing  to  be  recognised  as  a  British  ship^  68,  682 

BUILDER.    (See  Shipbuilder. ) 

CABIN, 

freighter  of  entire  ship  not  entitled  to  stow  cargo  in,  376 
if  he  do,  the  freight  is  a  question  for  a  jury,  876 

CABIN  PASSENGER.     (See  Passengers.) 
who  is,  within  Passenger  Act»  302 

GABLES.     (See  Marine  Store  Dealers. ) 

roles  for  marine  store  dealers  as  to,  700 

CAPTORS, 

their  right  cf  capture  limited  to  the  duration  of  actual  hostilities,   or  the  time 

allowed  by  treaty,  17 
their  right  of  property  by  capture  depends  on  their  being  properly  commissioned  at 
the  time,  17 

it  is  at  best  but  inchoate  until  sentence  by  a  competent  court,  17,  18 
but  is  before  that  assignable  and  descendible,  18 
succeed  to  the  rights  and  most  of  the  liabilities  of  shipowner  and  freighter,  418 
if  ship  is  condemned  and  not  cargo,  they  must  complete  voyage  in  order  to  obtain 

freight,  418,  419,  423 
if  cargo  is  prize  and  not  ship,  they  must  pay  full  fright  to  the  shipmaster,  418, 

419,  423,  424 
if  ship  cut  out  of  lading'port,  no  freight  is  due,  419 
Demerara  cases,  419 
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they  pay  no  freight  if  the  neutral  slilp  is  guilty  of  unnentnl  oonduet»  425 
nffident  groundB  of  capture^  478-478,  480-486,  489-496.     (See  War — JDtdarth 
<um  o/,  CapMtrt^  Blockade,  Non-performance.) 

evidence  of  such  grounds  derivable  primarily  from  the  ship,  466 

if  there  is  no  probable  ground,  captor  pays  oosts,  and  perhaps  damage^ 

467 
if  there  is  merely  eridenee  of  bad  fiuth,  and  no  ground  of  eondewmation,  he 

pays  no  costs,  and  may  be  entitled  to  receive  costs,  467 
if  a  neutral  resist  the  right  of  search,  or  show  intention  to  do  bo,  this  at 
least  is  a  ground  for  capture,  482.    (See  Priz4  Courts  Prix  of  War.) 

GAPTHBB, 

as  a  means  of  acquisition,  is  lawful  only  during  hostilities,  16,  17 
the  right  is  derived  from  the  Crown  by  oommiBsion,  16,  17 

and  must  be  expressly  against  the  nation  to  which  the  prise  bebngs  to  give 
the  captors  any  daim  to  it,  16,  17 
property  by  capture  is  vested  indefeasibly  by  the  lawful  sentence  of  a  eompetent 
court  of  prises,  18 

till  then  the  captor^s  right  is  inchoate,  17 
a  oompetent  court  of  prizes  belongs  to  the  captor^s  country,  18 

and  exercises  its  functions  there  or  in  the  country  of  an  ally  in  the  war,  18 
and  has  possession  of  the  prize  at  the  port  where  the  court  is  eTerdsing  its 
functions,  19 

American  and  continental  doctrine  on  this  point,  19  n. 
Lord  Stowell  defended  from  the  charge  of  surrendering  the  prindpks  of  the 
court,  19  n. 
effect  of,  on  seamen's  wages,  210 
does  not  of  itself  dissolve  the  contract  of  affreightment,  419,  421 

for  this  purpose  it  must  be  followed  by  condemnation  or  authorised  nn- 
Hvery,  419,  421 
what  property  is  liable  to  be  captured,  480 
the  neutnd  flag  covers  enemy's  goods,  480 

but  property  takes  character  from  the  person  of  the  owner,  or  the  soil  of 
which  it  is  the  produce,  480 
evidence  as  to  ship,  466,  481 
evidence  as  to  cargo,  466,  481 

resistanee  to  the  right  of  search  by  a  neutral  may  be  the  oeeasioin  of  condemna- 
tion, 482 

evidence  of  this  redstance,  482 
contraband  of  war  is  a  ground  of  capture,  482 
offence^  how  consummated,  488 
how  purged,  488 

articles  whidi  are  contraband  of  war,  488,  484 
conveyance  of  military  forces,  485 
conveyance  of  official  despatches,  486 
the  caution  required  of  the  master  against  oommitting  this  offisnce^  486 

GABGO. 

the  shipowners  as  common  carriers,  are  in  the  nature  of  insurers  as  to  caigo^  106 
oonddered  as  not  being  common  carriers,  their  liability  is  determined  by 
the  particular  contract,  106 
limited  respondbility  of  the  owners,  109 

to  what  owners  of  what  ships  restricted,  107,  118,  604 
extent  of  this  liabUity,  109,  110 
ship,  what  it  includes,  111 
freight^  what  it  includes,  112 
losses  on  particular  artides,  109 
The  master's  relation  to  tbe  cargo- 
is  primarily  for  the  purpose  of  conveying  it  to  its  destination,  141 
and  he  is  bound  to  make  every  reasonable  exertion  to  effect  that  object^  145 
he  may  under  suffident  neoesdty  hypothecate  the  whde,  142 
or  sell  purt,  142 

or  throw  it  overboard  under  the  extremeet  danger,  142 
or  sell  the  whole  of  it  when  the  alternative  is  complete  loss  otherwise, 
148-145 
to  what  extent  he  binds  his  owners  by  these  acts,  and  to  what  extent  the 

proprietors  of  cargo,  141-145 
he  may  effectually  subject  it  to  respondentia,  145 

by  a  bond  enforceable  in  the  Admiralty  Court  here,  145 
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the  ship  and  freight  are  the  primary  fond  when  the  oaigo  is  hypothecated 
for  ownei's  pnrposea,  141,  148 
quantity  of  cargo  to  be  sapplied  under  afi&«ightment  of  a  whole  ship,  821,  377 
must  not  be  such  as  would  impede  the  working  of  the  vessel,  865 
noMeck -lading  against  the  law,  355.     (See  Deck  Lading. ) 
frdghter  has  no  right  to  fill  the  cabin  or  to  load  the  deck,  87G 
consequences  thereof  as  to  freight,  376 
kind  of  cargo- 
should  not  be  of  uncustomed  or  prohibited  goods,  355,  376 
should  not  be  of  destructiye  goods,  at  least  without  notice,  377 
statutory  right  of  the  shipowner  or  master  to  open  packages  to  ascertain 
the  nature  of  the  contents  if  suspected,  and  to  refuse  to  receive  on 
board,  877 
kind  of  caigo  stipulated  for,  and  supplied  with  relation  to  freight,  877-879, 
887-391 
receipt  of  cargo,  858 

state  of  the  ship,  tackling,  and  crew  requisite,  358,  854 
liability  for  cargo,  on  whom  it  attaches,  and  when,  858 
stowage  of  cargo— 

dunnage  for,  duty  to  provide,  854 
duty  to  stow,  on  whom  it  falls,  354 
consequences  of  bad  stowage,  on  whom,  854,  855,  898 
care  of  the  cargo,  during  voyage,  866 

what  risks  fidl  upon  the  owners  at  common  law,  106,  866,  455 

what  under  the  usual  exceptions  in  the  charter-party  and  bill  of  lading, 

866,  455 
what  the  common  law  liabilities  of  the  common  carrier,  106,  867,  898, 455 
statutory  limitation  as  to  shipowners,  109 
contract  limitations,  456,  464 
exceptions,  act  of  Qod,  456 
fire,  457 

dangers  of  the  sea,  458 
boats,  for  the  West  Indian  trade,  458 
injury  by  rats,  459 
theft  on  the  road,  not  within  the  term  "  robbers,''  or  ** dangers  of  the 

roads,"  459 
Queen's  enemies,  464,  471,  and  see  Embargo^    War-^D&daration  of, 
Convoy,  Capture,  Blockade 
transhipment  of  cargo,  864 

if  necessary,  may  be  done,  864 

is  compulsory  by  American  law,  and  perhaps  by  the  law  of  France,  865, 
866 
not  decided  in  English  courts,  366 
considered  with  relation  to  freight,  and  salvage,  428-480,  544 
delivery  of  cargo,  to  whom,  348-848,  867 

consequences  of  delivery  to  holder  of  a  second  set  of  biUs  of  lading,  889 

what  delivery  is  a  complete  discharge,  370 

goods  landed  without  notice  and  there  destroyed  by  fire,  are  at  the  risk  of 

the  ship,  871  n. 
liability  for  imperfect  delivery,  871 

effect  thereof  on  freight,  31^6 
what  satisfies  the  oontract  as  a  right  and  true  delivery,  897 
in  what  condition,  898 

consequences  of  ill  condition  upon  freight,  498 
whether  the  merchant  may  abandon  for  freight,  399-404 
if  goods  have  been  sold  on  the  way,  what  is  to  be  paid  for  them,  871 
are  they  to  be  paid  for  if  the  ship  afterward  perish,  872-375 
detention  of,  under  lien  for  freight,  868,  488 

not  to  be  for  other  charges,  unless  under  contract,  436 

but  is  allowed  for  genexal  average  contribution,  868 

not  to  be  for  dead  freight,  or  freight  agreed  to  be  paid  in  advance,  484 

unless  the  lien  is  by  contract,  437 
of  what  gooda  for  what  freight,  368,  437 
under  what  circumstances  detention  is  improper,  869  n. 
is  not  to  be  on  board  ship,  369 
relanding  cargo^ 

only  on  condition  of  payment  of  freight,  and  a  complete  indemnity  against 
bills  of  lading,  880,  486 
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ctptore  o(  and  if  eaigo  be  prize,  the  captor  pftys  firdghi,  418 

but  if  it  is  not  prize,  the  captor  of  ship  must  cany  it  to  the  port  of 

destination  if  he  would  earn  freight,  419,  421,  423 
if  neither  ship  or  cargo  is  prize,  and  they  are  not  separated,  the  Toyige 

mnst  be  continued,  419,  421,  423 
equitable  cases  where  mere  snsplcion  attaches,  bnt  ship  is  to  blarney  part 
freightMae,  the  cargo  being  sent  on  in  other  vessels,  421 
cargo  horn  wrecked  ship  to  be  forwarded  to  its  destination,  703 
duties  leriable  on  foreign  derelict  goods,  703 
See    Salvage,    Oeneral  Average,   Non-performaneej   Performancej   Freight,   B%U  of 
Lading,  Freighter,    War—DedaraUon  of,  Embargo,  Convoy,  Blockade,  Co^vre, 
Prise  of  War,  Prize  Court. 
GASES  SUBJECT  OF  SPECIAL  COMMENT : 
Alexander,  The^  594,  695 
Appleby  v.  Dods,  199-201 
Balllie  v.  Mondigliani,  410,  411,  421 
Cammell  v.  Sewell,  165-163,  56,  57 
Clarke  v.  Spenoe,  5 
Cooke  V.  Jennings,  411 
Cowaqee  v.  Thompson,  519  n. 
Da  Costa  v.  Newnham,  571 
Dobson  V.  Droop,  451-453 
Eliza  Cornish,  The,  155-163,  56,  57 
Gibson  v.  Stnrge,  398,  894 
Gilkison  v,  Middleton,  434,  485,  439 
Harman  v,  Gandolphi,  451-453 
Hoist  V.  Pownal,  612 
Jackson  v,  Nichol,  514,  515 
Jesse  V.  Roy,  199-201 
Juliana,  The,  Ogilyie,  199,  201 
Leerv.  Tates,  451-453 
Luke  V.  Lyde,  422,  423 
Medeiros  v.  HUl,  496,  497  n. 
Minerra,  The,  Bell,  199,  201 
Neish  V.  Graham,  434,  435,  439 
Bogers  v.  Hunter,  451,  453 
Thompscm  v.  Small,  435,  436 
Tindall  v.  Taylor,  436 
CERTIFICATE  OF  COMPETENCY 

granted  to  masters  and  mates  upon  personal  exambation,  and  testimonials  of  good 

conduct  and  prerious  service,  178,  636 
classification  of,  178,  636 
examination  before  local  marine  boards,  178,  636 
Board  of  Trade  may  order  re-examination  before  other  persons,  590,  637 

may  for  suffideut  reason  at  any  tame  iuTestigate  master  or  nutte's  conduct 
or  skill  with  regard  to  any  charge^  complaint,  oonrietion,  removal,  &c, 
and  cancel  or  suspend  certificate,  187,  658 
the  possession  of  such  certificates,  or  certificates  of  serrice,  compulsoiy,  179,  637 
to  be  recorded,  and  the  entries  of  grants  and  cancellations,  or  copies  thereof  to  be 

evidence,  607,  637 
copy  to  be  granted  in  case  of  loss,  637 

forgery  o^  fraudulently  obtaining,  using,  &&,  misdemeanor,  178,  638 
penalty  for  going  to  sea  without,  or  employing  one  to  do  so,  179,  637 
CERTIFICATE  OF  MORTGAGE, 

nature  aod  intention  o^  77,  43 

conditions  on  which  granted,  77,  43,  626 

not  useable  within  the  same  possession  as  the  port  of  registry,  77,  43,  626 

powers  of,  must  be  followed  strictly,  77,  78,  44,  627 

under  what  circumstances  the  mortgage  under,  is  good,  notwithstanding  death  or 

bankruptcy  of  the  owner,  78,  44,  627 
must  appear  on  the  register,  77,  626 
mortgage  under,  may  be  indorsed  on,  77,  44,  627 
has  priority  in  its  order  of  indorsement,  77,  44,  627 
the  loss  or  obliteration  of  the  certificate  before  or  after  it  is  acted  on,  does  not  defeat 

the  purpose  of  the  parties,  628 
revocation  of,  in  what  case,  and  in  what  form,  628 
CERTIFICATE  OF  REGISTRY, 
grant  of,  80,  622 
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fonner  purpose  o^  80 
present  purpose  o^  80 
conteiitB  o(  80,  622 
improper  detention  o^  81,  622,  628 

liabUity  for,  81,  622,  623 
what  changes  are  to  be  indorsed  on,  81,  622 
may  be  renewed  if  obliterated,  worn  out,  or  damaged,  82,  622 

in  other  cases,  82 
a  provisional  certificate,  when  giren,  82,  622 
consequences  of  illegal  use  of  a  certificate,  82,  622 
delivery  up  of  certificate,  83,  628,  751 
provisional  pass  may  be  granted,  82,  630 

OBETIFICATB  OF  SALB, 

nature  and  intention  of,  77 

conditions  on  which  granted,  77,  24,  626 

not  useable  for  the  same  possession  in  which  the  port  of  registry  is  situated,  77» 

24,  626 
powers  0^  must  be  followed  strictly,  78,  25,  627 

otherwise  the  sale  is  a  nullity,  and  all  else  done  under  it,  25 
must  appear  on  the  home  register,  77,  24,  626 
■ale  under,  must  be  indorsed,  78,  79,  627 

except  when  made  to  unqnalified  owner,  79,  628 
unqualified  purchaser  acquires  no  property  by  our  law  till  he  delivers  up  the 

certificates  of  sale,  registry,  and  produces  the  bill  of  and  sale,  79,  38,  628 
the  former  register  is  dosed  by  a  sale  under  certificate  to  any  one,  79,  627,  628 
the  loss  or  obliteration  of  tiie  certificate  before  or  after  being  acted  on  does  not 

defeat  the  object  of  the  parties,  628 
revocation  of,  in  what  case  and  in  what  form,  628 

CBRTIFIOATBS  OF  SBBVICB 

granted,  on  what  grounds,  179,  687 

to  whom  granted,  179,  637 

of  what  effect,  when  granted,  179,  687 

CHABTBRBB.     (^Frdghter^  Charter-party 4) 

when  regarded  as  owner  pro  hdc  vieCt  808-815 
GHA&TBB-PABTT.     (See  Ajfreightmentj  BUI  of  Lading,) 

the  instrument  of  affroightment,  307 

differs  in  legal  effect,  according  to  the  purpose  of  the  parties,  307 

1.  classification  o^  307 

2.  when  it  amounts  to  a  lease,  considered,  308-315 

consequences  of  its  being  so,  808 

governing  rule  of  coDStruction,  the  intention  of  the  parties,  808 
this  not  always  so  hitherto,  308 
oases  upon,  309-315 
8.   parties  to  the  instrument  and  the  action  upon  it,  815 
when  under  seal,  815 
when  not  under  seal,  817 

4.  form  of,  and  stamp,  319,  820 

5.  usual  stipulations  in,  320-329 

when  one  is  in  the  nature  of  a  condition  precedent  to  all  the  rest,  820 
as  to  description  and  capacity  of  ship,  321 

and  present  engagements  o(  822 

seaworthiness,  822 

time,  322-327 

port^  327 

specifying  port^  328 

proceeding  as  near  to,  829 

oonaignee  of  ship,  329 

6.  unusual  stipulations  in,  829-831,  440 

7.  construed  by  usage^  331 

8.  penal  clause  in,  334 

9.  contract  is  not  dissolved  by  captun  merely,  unleis  followed  by  condamnatioo 

authorised  unlivery  of  cargo,  419,  421 
10.   dissolution  o(  421 

CINQUE  PORTS. 

jurisdiction  o^  in  respect  of  salvage,  548 

COLONIAL  LBaiSLATURBS 

may  adapt  Merchant  Shipping  Act  to  their  respeotire  shipping,  668 
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COLONIAL  JJRQlSJATUBJSS-iwtUinued). 

Bueh  acta  to  be  subject  to  disallowanoe,  668 
conflict  of  British  lawt,  provisioiL  for,  669 

may  repeal  wholly  or  in  part  the  Merchant  Shipping  Ael^  subject  to  disall  owanee 
by  the  crown,  712 

COLOUBS.     (See  Flag,  British  Flag. ) 

COLLISION.     (See  Mules  of  the  Sea. ) 

to  be  entered,  if  possible,  in  official  log,  675 

1.  remedies  for,  278 

in  the  Coart  of  Admiralty  the  suit  in  personam  is  obsolete,  274 
the  snit  in  rem  remains,  274 

2.  maritime  law  as  to  damage^  stated  in  four  propositions,  274 
foreign  riew  of  the  rule  that  divides  the  loss,  275 

rests  on  a  different  basis  from  the  English  rule,  276 
farther  conseqnenoe  of  this  difference,  276,  277 
English  view  of  the  same  rule,  277 
8.   common  law  and  statatoiy  law  as  to  damage^  278,  279 

4.  cases  upon  damage,  280 
nnavoidable  accident,  280 

cantion  mnst  increase  with  the  eircamstanoet,  280 

caution  not  to  supersede  seamanship,  281 

one  Teasel  has  a  right  to  presume  that  the  other  will  obsenre  the  law,  282 

cases  upon  the  rules  as  to  lights  and  fog  signals,  282 

5.  onusprohandi  in  damage  causes,  284 

6.  measure  of  damages,  285 

7.  consequential  damage,  285 

8.  lien  for  the  damage  done,  287 

extent  of  this  lien,  287 

enforceable  only  in  the  Admiralty  Court,  288 

9.  liability  in  case  of  ships  of  war  doing  damage,  288,  289 

10.  administration  of  funds  in  uncontested  cases — 

equity  jurisdiction,  119 
common  law  jurisdiction,  608 

11.  summary  arrest  of  foreign  ships  doing  damage,  604,  709 

proceedings  after,  604,  709 

COMITY  OP  NATIONS 

is  reserved  for  questions  of  municipal  law,  160 

and  is  that  courtesy  in  exercise  of  which  one  nation  gives  effect  to  the  municipal 

law  of  the  other  in  matters  of  contract,  160 
not  to  be  confounded  with  questions  of  maritime  law,  160 
Mr.  Brodie*B  and  Mr.  Justice  Story's  error  herein,  56,  160,  161 

CONDITIONS 

of  sale — 

condition  ''to  be  taken  with  all  faults  as  they  lie,**  11 

Lord  Eenyon*s  interpretation  of,  11 

present  law  as  to,  12 

representations  as  to  essential  character  of  the  ship  not  affected  thereby,  12 

condition  "without  allowance  for  any  defect  or  error  whatcTer,"  12 

vendor  under  this,  liable  only  for  fraud,  12 
of  valid  capture — 

only  during  hostilities,  16,  17 

does  not  vest  property  in  privateer  who  has  no  commission  against  the 
nation  to  which  the  prize  belongs,  16,  17 

nor  until  prize  is  condemned  by  competent  court  of  prise^  17,  18 
of  valid  sentence  of  condemnation — 

by  a  court  of  competent  jurisdiction,  19 

exercising  its  fanctions  in  the  country  of  the  captors  or  of  an  ally  in 

the  war,  18,  19 
and  having  possession  of  the  prise,  19 
of  valid  bottomry — 

necessity  for  supplies,  46,  136,  188 

impossibility  of  obtaining  them  on  personal  credit,  47,  136|  188 

and  the  bond  must  be  on  maritime  risk,  49 
of  registration — 

must  be  British  ships,  68 

how  British,  68 

identification  of  the  ship,  67,  69 
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OOin)mONS'-(con/tfMi€d). 
of  registration — 

identification  of  tbe  owners,  70 
of  Talidity  of  certificates  of  mortgage  and  sale — 
as  to  names  of  the  attorney,  77,  24,  44 
amoont  of  charge  or  price,  77,  24,  44 
and  time  and  place  of  performance,  77,  24,  44 
mnst  be  followed  strictly  by  tbe  attorney  of  the  power,  77,  78 
in  that  ease  not  liable  to  be  impeached  for  prior  death  or  bankraptqr  of  tiie 

donor,  77,  78 
otherwise  a  mere  nnllity,  25 
of  non-liability  of  part-owner  in  respect  of  employment  of  the  ship,  88,  9S 
that  he  protest  in  the  Admiralty,  or  give  notice  of  dissent,  92,  93 
of  master's  authority  to  sell  the  whole  cargo — 

inability  to  carry  or  forward  it  to  its  destination,  or  preserra  it  without 

serious  loss,  144 
certainty  of  its  destruction  from  inherent  vice,  144 
of  master's  authority  to  sell  the  ship — 

serious  loss  in  preserring  the  wreck,  148 
gradual  destruction  of  it,  148,  149 
of  Talidity  of  appointment  of  a  substitute  for  the  master-^ 
necessity  for  it,  153 
unimpeachable  integrity  of  the  act,  153 
of  obtaining  certificate  for  passenger  ship — 
execution  of  statutory  bond,  304 
ship  suryeyed  before  loading  and  pronounced  seaworthy  in  hull  and  passenger 

accommodations,  304 
inspection  of  ship  as  to  number  of  passengers,  efficiency  of  crew,  quality  and 
quantity  of  stores  and  medicines,  calculated  according  to  the  statutory 
rule,  304 
approved  in  ballast,  description  and  quantity  of  cargo  and  stowage,  804 
complete  in  point  of  auxiliaries,  304 

and  the  master  must  have  delivered  the  list  of  passengers  in  duplioate,  804 
of  transfer  of  contract  in  bill  of  ladings 

transfer  of  property,  842 
of  freight  being  due — 

performance  of  contract,  394,  406,  410,  416,  419,  405,  423 
of  validity  of  blockade — 

effectively  maintained,  487 
maintained  indifferently  against  all,  487 
of  valid  stoppage  in  transitu — 

that  it  be  in  trantilUf  508 
by  one  who  has  authority,  517,  518 
against  one  who  is  bankrupt  or  insolvent^  519 
for  one  who  is  unpaid,  519 
of  title  to  salvage  reward — 

absence  of  l^al  obligation  to  do  the  servioe,  524 
personal  service  by  the  claimant,  527 
followed  by  success,  530 

under  circumstances  of  danger  to  the  vessel  rescued,  523,  524 
of  title  to  general  average  contribution — 

a  loss  of  an  extraordinary  nature,  557 
advisedly  incurred,  559 
under  imminent  danger,  572,  574 
for  the  common  benefit^  574 

and  have  aided  at  least  in  the  accomplishment  of  that  purpose,  576 
CONDITIONS  PRECEDBNT. 

what  stipulations  in  the  charter-party  amount  to,  820,  829,  836,  460,  461 
in  the  parol  affreightment,  336 
CONFLICT  OP  BRITISH  LAWS. 

as  to  seamen,  statutory  provision,  246 

CONPLICT  OP  LAWS.     (See  Comity  of  Nations,) 

as  to  master's  authority  to  contract  for  the  ship,  superseded  hj  the  law  of  his  flag, 

155-163 
doctrine  stated,  155 
grounds  of,  155,  156 
defended,  156-161 

oonflict  of  English  deeimons,  earlier  with  later,  161 
later  decisions  conflicting,  162 
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(X)NSIGNBB.      (See  FrdgkUr^  Purckater^  Stoppage  in  transitu,   BUI  of  Ladmg^ 
Frtight.) 

OONSIGNOB.     (See  Shipper,  Freighter,  Stoppage  in  tranuitu,  Vendor,  BiU  of  Ladttig. 

OONSTEUCTION  OP  SHIPS. 
ooDtnct  for,  2 

▼hen  the  property  Teste  under,  2,  8,  5 
is  a  qnestion  of  intention,  3 

CONSTSUCTION  OP  CHA£TB&-PA£TY.     (See  Charter-party.) 

CONSULAR  AND  OUSTOMS  OPPICEBS 

may  take  porooeedings  for  declaring  a  forfeiture,  64,  84,  623,  631 

take  declarations  for  registry,  84,  619 

reoeiye  and  forward  certificate  of  registry  -when  deUYered  up  abroad,  79, 
623,  628 

giye  provisional  certificates  to  foreign  ships  become  British  owned,  82^  628 

act  as  shipping  masters  abroad,  190,  641 

attest  to  iJterations  in  agreements,  642 
duties  in  respect  of  effects  of  deceased  seamen,  243,  647 

in  respect  of  seamen  left  behind  abroad,  242,  243,  650 

distrttsed  seamen  abroad,  242,  652 

deceased  seamen  abroad,  243,  653 

in  respect  of  complaints  about  stores,  fcc,  241,  654 

in  respect  of  medical  relief  to  seamen  abroad,  656 

in  respect  of  complaints  and  offences  on  the  high  seas  and  abroad,  664 

to  inquire  into  cause  of  deaths  on  board,  243,  664 

in  respect  of  ship's  papers  delivered  by  master  of  any  ship  touching  at  a 
foreign  port  for  48  hours  or  longer,  241,  666 
CONTRABAND  OP  WAR» 
what  articles  are,  483 
offence  of  canying,  482 
when  oonsummated,  482 
when  purged,  483 

when  not  condemned,  but  purchased  for  the  government  of  the  captor,  484 
doubtful  articles  considered  with  reference  to  the  port  of  destination,  484 

CONVOY, 

warranty  to  sail  with,  what  amounts  to,  386 

consequences  of  non-compliance  with,  357,  358,  479 

what  satisfies  the  warranty,  358 

the  convoy  must  be  ships  appointed  by  competent  authority  expressly  for  the 

purpose,  358,  479 
must  depart  with  it  from  the  place  of  rendezvous,  858,  479 
must  sail  as  fieur  as  convoy  goes,  when  appointed,  in  orders  which  include  the  port 

of  delivery,  358,  479 
must  continue  with  the  convoy,  359 
must  be  under  sailing  instructions,  359 

or  use  all  endeavours  to  be  so,  360,  479 
statutory  duty,  361,  479 

CORPORATIONS 

may  own  British  ships,  68,  615 

conditions  of  such  ca])acity,  68,  615,  621 

declarations  to  be  made  for,  70,  71,  621,  see  Forms 

not  incapacitated  because  a  foreigner  is  a  member  of,  28 

how  registered,  72,  620 

may  grant  sites  for  sailors'  homes,  712 

COSTS  OP  SUIT 

in  case  of  damage,  are  not  within  the  limitation  of  responsibility,  but  faU  on  the 
owners  personally,  113 

Admiralty  Court  may  yet  award  them,  113 
when  captor  entitled  to  costs,  when  he  pays  costs,  467 

CRIMES  ON  THE  HIGH  SEAS 

by  seamen  who  are  or  have  been  employed  in  a  British  ship,  to  be  deemed  to  be 

within  the  jurisdiction  of  the  Admiralty  of  England,  664 
regulations  as  to  the  investigation  of  offences  by  consular  officers  abroad,  664 

and  the  conveyance  home  of  offenders  and  witnesses,  664 
inquiry  into  the  cause  of  death  on  board,  664 

depositions,  of  witnesses  giving  evidence  abroad  and  not  found  in  Rnglandy  may  be 
used  in  evidence,  665 
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GBDISS  ON  THE  HIGH  SRAB—{c<mHnued). 

juiiBdiciioii  as  to,  or  when  oommitted  in  any  foreign  port,  752 
saving  as  to  former  acts,  753 

DAMAGE.     (See  Collision,  Negligence,) 

wilful,  to  ship^  &c.,  by  seamen,  how  punished,  248,  660 

DAMAGES,  MEASURE  OF 

in  damage  causes,  is  a  complete  indemnification  of  the  sufferer,  285 
what  consequential  damage  will  be  included,  285 
for  non-performance  under  affreightment,  502 
tiie  amount  of  the  loss,  502 
this  is  the  freight  that  would  have  been  earned,  less  the  expense  of  earning 

it^  and  any  freight  earned  in  the  same  time,  502 
if  a  liquidated  sum  is  stipulated,  that  is  the  measure  without  deduc- 
tion, 503 

DANGEBOUS  GOODS 

not  to  be  shipped  without  notice,  377,  675 

otherwise,  penalty,  675 
light  of  master  or  owner  to  refuse  to  receive,  377,  675 

and  to  open  suspected  packages,  377,  675 
damages  in  case  of  injury  in  consequence  o^  377 

DANGERS  OF  THE  ROADS, 

exception  of,  does  not  include  theft^  459 

DANGERS  OF  THE  SEAS, 

exception  of,  what  it  includes,  458 

DATS, 

meaning  of  the  term  for  the  purpose  of  demutrage,  447 

DEATH 

of  registered  owner,   when  sole,   passes  his  shares  to  his  personal  represen- 

tatire,  I,  35 
the  executor  must  be  put  on  the  reigister  in  order  to  deal  with  the  shares,  85 
when  executor  will  be  ordered  to  perfect  the  title  of  testator^s  transferee,  35 
disqualified  successor  must  have  shares  sold,  if  he  be  permitted,  35 
of  sole  trustee,  the  Lord  Chancellor's  power  to  appoint  another  to  transfer,  &o.,  24 
of  part-owner  after  claim  for  damage  accrued  to  him,  his  right  of  action  survives  to 

the  other  part-owners,  114 
of  seaman  during  the  voyage,  effect  thereof  on  wages,  207 

provisions  for  administration  of  his  effects,  243,   647,  648,   649.      (See 

SeameUf  Wills,) 
consular  officers  to  inquire  into  cause  of  deaths  on  board,  243,  664 
of  seaman  in  distress  abroad,  duty  of  consular  officers  to  bury  the  body,  243,  658 
on  board  to  be  entered  in  the  official  log,  667 
DBCE-LADING       . 

is  prohibited  in  some  trades  between  certain  ports,  355 

ship-owner  not  entitled  to  carry,  except  under  usage  or  contract,  355 

nor  freighter,  376 

and  if  charterer,  contrary  thereto,  load  the  deck,  the  freight  is  not  his,  but  the 

owner's,  433 
gives  no  claim  to  general  average  contribution,  561 

British  mercantile  practice  and  American  law  are  to  the  same  effect^ 

561,  562 
so,  foreign  law,  562 
as  to  the  law  of  England,  561,  568 
reasons  in  &vour  of  American  and  foreign  law  as  to,  568 

DEGLARATIONS,  STATUTORY.     (See  Forms.) 
of  ownership,  70,  620,  621 

by  whom,  before  whom  made,  and  containing  what,  620,  621 
when  property  is  transmitted,  75,  624 
when  mortgages  are  transmitted,  626 
offence  and  punishment  of  making  a  false  declaration  of  qualification  to  own  a 

British  ship,  63,  631 
penalties  on  seaman  for  false  statements  by  as  to  last  ship,  &c.,  661 
false  declaration  under  Second  Fart  of  Mer.  Sh.  Act  is  misdemeanor,  751 

DEMVERY  OF  CARGO. 

duty  of  master  to  prepare  for  it  immediately  on  arrival,  867 
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DBLIVEBT  OF  CIlRGO— (continued). 

the  person  to  receire  it  is  the  lawful  holder  of  the  hill  of  lading^  807,  S39, 

343-848 
generally  it  shonld  be  made  on  payment  of  freight^  868 

lien  for  it  may  be  enforced  by  detention  of  the  Gax>^i  368 
of  what  goods,  868,  869 
what  delivery  is  sach  as  to  discharge  from  further  liability,  870 
the  delivery  shonld  be  complete,  871 
if  it  is  imperfect,  damages  are  according  as  the  cause  of  it  may  be,  871 

for  goods  sold  on  the  voyage,  ship  is  liable  for  what  value,  872  and  n. 
if  ship  perish,  is  the  owner  liable  for  such  goods  as  were  sold  before !  372 
delivery  is  an  integral  part  of  the  contract  to  be  performed  in  the  earning  of 

freight,  895 
if  it  be  imperfecti  is  the  shipowner  entitled  to  any  freight  ?  896 
exceptions,  897 

rules  as  to  living  animals,  397 
what  is  a  right  and  true  delivery,  897 
in  case  the  delivery  is  of  goods  ill-conditioned,  898 
causes  thereof  distinguished,  898,  399 
whether  merchant  may  abandon  for  freight^  899-404 
DBMUBKAGB, 

definition  of  it,  444,  445 
arises  out  of  contract  express  or  implied,  445 

in  the  absence  of  express  contract  the  law  wiU  imply  a  contract  to  pay  for  all 
delay  beyond  what  is  reasonable  for  the  purposes,  445 

but  such  delay  must  be  due  to  the  freighter's  impedimenti  446 

and  if  it  arise  from  his  ignoranoe  of  the  ships*  arrival,  he  is  yet  liaUe, 
as  he  is  not  entitled  to  notice,  446 
if  the  delay  is  caused  by  the  ship-owner  himself  the  freighter  is  not  liable, 

446 
how  to  declare  for  delay  beyond  the  stipulated  demurrage  days,  446  n. 
who  is  liable  under  bill  of  lading  for  demurrage,  at  common  law,  446 
who  by  statute,  447 

if  demurrage  is  not  mentioned  in  the  bill  of  lading,  there  is  nothing  for  the 
statute  to  operate  on,  447 
how  computed,  447 

days  and  rwiming  dayt  mean  the  same  thing  in  the  absence  of  uaage^  447 

usage  of  London,  447 

the  time  coants  from  the  arrival  of  the  ship  at  the  usual  place  of  discharge, 

447 
that  does  not  require  her  to  bo  in  a  berth,  if  she  is  in  the  docks  it  is 

enough,  448 
the  parties  may  fix  a  different  starting  polnti  however,  by  contract,  448 
if  discharging  is  followed  by  reloading  in  the  stipuUtion,  it  is  held  that  the 

stipulation  does  ^ot'  apply  to  the  final  port  of  discharge,  449 
if  time  is  mentioned  in  relation  to  a  certain  port,  and  ftnother  port  is  after- 
wards substituted  by  consent,  the  former  stipulation  applies  to  the  new 
portk  450 
where  parties  contract  manifestly  in  relation  to  known  impediments,  the 

law  will  allow  for  the  delay  in  consequence  of  them,  450 
tecusy  if  the  impediments  are  not  known  to  exist,  and  there  is  no  stipula- 
tion, 450 
if  the  delay  be  that  of  the  plaintiffs,  it  is  a  defence,  if  well  pleaded,  450 
demurrage  in  the  case  of  a  general  ship— strict  rule,  451 
rule  adopted  by  Lonl  Tenterden,  451,  452 
new  rule  suggested,  452,  458 
DENIZENS, 

who  are,  27  note  ^ 
how  made,  27 

consequences  of  denization,  27 
DEEELICT, 

not  within  the  cognisance  of  common  law,  552 

beyond  the  power  of  crown,  553 

but  claimed  as  a  droit  of  the  Admiralty,  543,  553 

when  it  becomes  wreck,  543,  553 

conflict  of  rights,  543,  558 

statutory  derelict,  543,  553 

salvage  of  derelict,  and  salvage  reward,  540 

jettison  is  not  intended  to  be  derelict,  582 
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DBSEBTION 

from  ahip  by  Beamen,  215,  222,  659 

what  amounts  to,  216 

cannot  be  where  there  is  a/nimuB  revertencU,  216 

when  the  master  by  his  own  conduct  may  shift  the  burthen  of  proof,  216 

legal  excuse  for,  217 

statutory  enactments  as  to,  215,  218,  and  note  659 

forfeits  wages,  215 

eridenee  on  which  forfeiture  is  declared,  221,  222,  661 

amount  of  forfeiture,  how  ascertained,  661 

when  seamen  may  refuse  to  serve  longer,  without  forfeiting  wages,  198,  195,  209, 

217 
apprehension  of  deserters,  660 
remission  of  imprisonment  in  whole  or  in  part,  660 
penalty  for  enticing  to,  662 

of  children  by  seaman's  wife  depriyes  her  of  the  right  to  recover  on  allotment  note^ 
196 

DESPATCHES,  ENEMT'S. 

offence  of  conveying,  485 

how  regarded  by  the  Prize  Court,  485 

necessity  for  the  master  using  the  utmost  precautions  against  imposition,  486 

DETENTION  FOR  FEEIGHT.     (See  Cargo,  Performance,  Freight,  Lien.) 

DEVIATION, 

there  is  an  implied  contract  in  charter-party  or  bill  of  lading,  against,  361 
what  usage  may  modify  this  implied  term  of  the  contract,  362 
established  usage  superseded  by  express  contract,  362 
order  of  succession  of  several  ports  in  the  charter-party,  363 

when  in  their  geographical  order,  363 

when  in  the  order  of  their  names  in  the  charter-party,  363 

usage  may  modify,  363 
humanity  and  law  justify  deviation  to  succour  distress,  863 

or  necessity  for  repairs,  provisions,  &c.,  363 

DISBUBSEMENTS 

of  master,  give  no  lien  on  the  ship,  164,  188 

the  account  for  may  be  opened  by  the  owners  in  the  Admiralty  Court,  189 

DISCHARGE  OF  CARGO.     (See  Cargo.) 

seamen's  agreement  extends  by  the  maritime  law  to  discharging  the  vessel,  218 
what  delivery  is  a  complete  dischai|^e  of  liability,  370 
what  satisfies  the  contract,  397 
in  what  condition,  398 

DISCHARGE  OF  THE  MASTER.     (See  Master.) 

by  the  owners,  should  be  with  a  proper  regard  to  his  rights  under  usage  and  he 

contract,  186 
by  any  admiralty  court  in  the  British  dominions,  187,  657 

conditions  of  such  authority,  187,  657 

how  set  in  motion,  187,  657 
by  a  naval  court  on  the  high  seas  or  abroad,  187,  6^S 

conditions  of  such  authority,  187,  663 

how  set  in  motion,  187,  662 
master's  duty  to  deliver  up  all  papers  to  his  successor,  187,  662 

his  successor's  duty  on  receipt  of  papers,  187,  662 
when  his  certificate  may  be  cancelled  or  suspended,  187,  188,  657 
consequences  thereof,  179 

DISCHARGE  OF  SEAMEN.     (See  Seaman,  Wagee.) 

from  foreign-gomg  British  ships  must  be  before  a  shipping-master,  201,  648 

what  accounts  must  be  previously  produced  to  kirn,  and  how  long,  201, 
648 
consequence  of  not  producing,  201 
statutory  release,  201,  644 

effect  of,  201,  644 
how  both  parties  should  act  when  disputes  exist  as  to  wages,  202 
discharge  by  change  of  owners,  209 
discharge  by  diminution  of  crew,  when,  195 
dischai^e  abroad,  when,  242,  650 
conditions  ot;  242,  650 
effect  0^  on  wages,  207,  206 
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DISCHABaS  OP  SBAMSN— (a>fU«niied). 

how  proTed  against  daixnant  on  allotment  note,  197,  643 
ontu  probamdif  on  whom,  197,  643 

DISCIPLINB  ON  BOA&D, 

master's  anthoiitsr  in  regard  to,  182 

in  respect  of  passengers,  182,  297,  298 

in  respect  of  the  crew,  182-184 
master  is  not  irresponsible  for  his  use  of|    184 
retroepeetiTe  Tiew  in  respect  of  discipline,  185 
seamen  owe  prompt  and  xmreserred  obedience  to  all  lawful  commands  of  tint 

master,  285 
is  necessarily  minnte,  235 
skulkers,  malingerers,  236 
open  and  yiolent  disobedience,  236* 
statutory  oifenoes  and  penalties,  236,  658 

DISOBBDIENCB.    (See  Seamen,  Muamduel,  Ahtenee,  De$eHiaii,  DiaeipUnej  Matter.) 
of  seamen  on  board,  how  regarded  by  law,  188,  235,  236 
statutory  proyisions  as  to,  659 

DISSOLUTION  OP  OONTBACT  OP  APPREiaHTMENT 
is  not  operated  by  capture  merely,  418 

unless  this  be  followed  by  unlirery  of  the  cargo,  421 

or  by  condemnation  of  ship  or  cargo^  or  of  both,  419,  421 
may  be  effected  by  mutual  consent  of  the  parties,  500 

by  matter  dehart  the  contract,  as  by  declaration  of  war,  both  parties  not  being 
neutrals  thereto,  501 

tecusy  if  both  are  neutrals,  501 

so  prohibition  of  government  affecting  the  performance  of  the  contract, 
when  neither  is  a  subject  thereof^  502 

DIVISIBILITT  OP  PBEIGHT.     (See  ApportianmetU,  Freight.) 

DEUNEENNESS.     (See  Misconduct.) 

master  or  seaman  endangering  life  or  limb  or  property  by,  guilty  of  misdemeanor, 
658 

pilot  so  acting  in  such  state,  how  punished,  682 

passenger  in  such  condition  may  be  removed,  305 

is  a  forfeiture  of  wages  of  officer,  219 
of  seaman,  219,  220 
DUBS, 

ship,  though  not  a  recognised  British  ship,  liable  to  pay,  632 

for  light  dues  see  Lighthouact. 

BMBAEGO 

is  merely  a  precautionary  measure,  471 

may  be  converted  into  an  act  of  reprisals,  471 

meantime  does  not  dissolve  the  contract  with  mariners  or  freighters,  471 

but  if  it  be  imposed  by  the  sovereign  of  the  freighter  on  a  foreign  ship^  the 

freighter  may  by  notice  rescind  the  contract,  471 
gecui — ^if  freighter  and  shipowner  be  either  both  noutnJs,  or  both  subjects  to  the 
power  laying  on  embargo,  471,  472 
law  of  Prance,  472 
in  case  the  cargo  be  perishable,  473 

EICBEZZLEMBNT 

of  cargo,  liability  of  owners  for,  at  common  law,  106 

former  statutory  modification  of,  108 
'  '  present  statutory  modification  of,  109 

offence  of  embexiling  stores  or  cargo,  how  punished  in  the  case  of  seamen,  236, 
'  660 

BMIGRATION  OPFICEBS.     (See  Passengers.) 
powers,  293,  303 
proceedings  against,  301 

by,  on  behalf  of  any  number  of  passengers,  300 

EMFLOTMENT  OP  SHIP, 

rights  of  the  part-owners  as  to,  88-96 

when  they  differ  as  to,  the  minority  or  moiety  may  apply  to  the  admiralty 
oonrt,  or  equity,  to  have  a  bond  of  security,  92,  96 
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BMFLOTMENT  OP  BElF—ieontinved). 

or  notify  their  disBent  from  the  emplognnenti  03 
otherwise  they  are  liable  to  a  share  of  all  expense,  or  loss  inenrred 
thereby,  92 
master's  anthoiity  to  contract  for  the  employment  of  the  ship,  121 

it  most  be  according  to  the  course  of  the  usual  employment  of  the  ship, 

121,  122,  123 
80  the  Roman  law,  122,  123 
General  Maritime  Law,  123 
French  law,  124 
English  cases,  125-127 

BQUITT,  JUEISDICTION  OP, 

when  it  will  interfere  to  declare  a  sale  by  auction  bad,  14 
when  it  will  refuse  specific  performance,  J.4 
doctrine  as  to  the  employment  of  puffers,  12,  13 

as  to  agreements  not  to  bid,  IS  n. 
whether  any  jurisdiction,  and  to  what  extent  in  respect  of  title,  88,  15,  34,  602 
an  acknowledged  trust,  inyolving  no  question  of  title,  may  be  enforced,  38, 

15,  34 
may  enforce  a  contract  with  regard  to  freight,  which  is  bad  as  regards  the 
'   ship,  when,  16 
may  compel  registered  owner,  when  trustee,  or  quasi  trustee,  to  transfer, 

23,  24 
may  compel  executor  to  perfect  title,  when,  85 

may  prohibit  any  dealing  with  the  property  on  the  register  for  a  time,  37, 
625 

on  the  application  of  any  interested  person,  37,  625 
may  grant  time  to  disqualified  successor  for  application  to  sell,  80 
may  grant  or  refuse  such  application  when  made,  80,  62,  35 
and  appoint  persons  to  transfer,  80,  62,  25 
in  respect  of  mortgages,  40-43 

principles  of,  under  the  Merchant  Shipping  Act,  40,  48 
subsequent  mortgagee  may  not  sell  without  leave  of  the  Court,  when,  43 
in  respect  of  bottomry — 

will  reduce  the  premium  to  ordinary  interest  when  no  risk  has  been  run,  50 
regards  such  bonds  as  negotiable,  53 

may  interfere  in  the  enforcement  of  a  bond  where  there  is  fraud  or  an 
entanglement  of  other  interests,  56 
in  respect  of  employment  of  the  ship — 

will  not  compel  a  dissentient  owner  who  expressly  notifies  his  dissent 

before  a  voyage,  to  contribute  to  the  consequent  loss,  93 
seeuSf  if  such  notice  is  not  given,  92 
will,  upon  application  in  due  time,  issue  an  injunction  against  the  ship 

sailing  till  the  shares  are  ascertained  and  security  given,  96 
but,  qtKBref  whether  in  a  plain  case,  it  will  assume  the  jurisdiction  of  the 
Admiralty  Court,  96  n. 
between  the  owners  as  partners,  97 
accounting,  98 

what  repairs  it  will  allow  for,  98 
in  case  of  claims  for  losses  and  ixguries — 

owners  may  apply  to  equity  and  admit  their  liability,  119,  706 
in  case  of  ship's  husband — 

will  compel  him  to  account,  and  visit  him  with  costs  and  interest  for  not 

doing  so,  167 
will  not  allow  him  additional  remuneration  for  additional  duties,  which  he 

need  not  assume  but  does,  165 
will  not  allow  of  incompatible  functions  in  the  same  person,  166 

B&ASURES.     {See  AUercUumtf  Seamen — ctgreetnerU  toilhf  Hiring  of  Seamen.) 

KRROB 

in  conditions  of  sale,  what  it  comprehends,  12 

BVIDBNCB 

as  to  acquisition  of  ship  property — 

of  property  in  unfinished  chattel  vesting,  2-6 

in  materials  for,  6 
of  a  warranty  by  vendor,  8 

must  appear  in  the  written  contract,  9 
of  fraud,  may  be  a/tf/nde,  10,  11 


~^ 
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JSYU>SSCR--{corUmued). 

as  to  aoqnisition  of  ship  properly — 

<*ship,'*  what  it  inclDdes,  14 

exeeatory  oontraot  of  sale,  whether  admifwihle  in  eyidence,  15,  602 
as  to  bill  of  sale — 

compulsory  form  o(  objectionable,  as  defieetire  in  eridenoe,  82 

execution  of,  how  proved,  32 

no  stamp  necessary,  32 

if  altered,  when  admissible,  33 

viewed  as  evidence  to  the  register,  83 
as  to  trusts — 

the  register  contains  no  evidence  of,  36 
as  to  mortgage — 

execution,  how  proved,  40,  32 

no  stamp  necessary,  40,  SS 
as  to  bottomry — 

must  be  evidenced  by  writing,  52 

what  particulars  must  appear  by  the  written  contract,  52 

lender  most  prove  the  necessity,  which  is  a  condition  of  valid  bottomiy,  183 
as  to  title  of  ownership.     (See  Register. ) 

register,  or  copy,  evidence  of  contents  of,  85,  86,  607,  632 

certificate  of  registry,  evidence  of  its  contents,  86,  607,  682 

declarations  under  the  Second  Fart,  evidence  of  what,  and  how  proTed, 
85,  632 
as  to  registration — 

evidence  on  which  it  proceeds,  71,  74 

evidence  of  compliance  with  the  registry  laws,   u   the    certificate    of 
registry,  80 
as  to  liability  of  owners — 

of  authority  to  contract  in  their  name,  103. 
in  case  of  master,  103,  105,  129 
in  case  of  ship*s  hosband,  105,  167 

as  to  master's  aaljiority  to  employ  the  ship,  121 

evidence  of  her  usual  course  of  employment  121,  125 
as  to  master  and  mate's  certificates  of  competency — 

evidence  of  what,  607 
how  proved,  607 

entry  of  grants  or  cancellation  of,  evidence  of  what,  607 
how  proved,  607 
as  to  seaman's  agreement — 

may  be  proved  by  parol,  and  without  notice  to  produce,  191,  607 

interlineations  and  alterations  not  attested  as  required  are  of  no  effect^  191 
as  to  allottment  notes — 

oonsideration  need  not  be  proved,  197 

what  must  be  proved  by  plaintiff,  197,  643 

what  by  defendant,  197,  643 

evidence  required  of  the  wife  as  to  her  marriage,  197,  and  note 

evidence  of  what,  necessary  to  disentitle  her,  197 

presumption  of  law  is  that  wages  are  being  earned,  197,  643 

what  evidence  requisite  to  rebut  that,  197,  643 
as  to  claims  of  seamen  on  discharge — 

the  statutory  release,  or  a  certified  copy  is  evidence  and  the  only  evidence 
of  satisfiitction  of  such  claims,  201 

what  evidence  must  be  produced  to  shipping  master  as  a  condition  precedent 
to  the  deduction  of  penalties,  201 
as  to  forfeiture  of  wages — 

what  evidence  is  required  by  statute,  221 

on  whom  the  burthen  of  proving  desertion  lies,  216,  222 

what  must  be  proved  for  that  end,  216,  222 

proof  in  defence  thereto,  216,  222 
as  to  forfeitures,  deductions  from  wages,   and  fines  on  seamen,  221,  660,   661, 
662,  667 

entries  in  official  log  conditions  of  such,  221,  660,  661,  662,  667 

entries  in  official  log  made  evidence,  668 

copies  of,  661 
as  to  collision — 

irresponsibility  under  compulsory  pilot,  by  whom  to  be  proved,  259 

difference  in  point  of  proof  and  principle  between  English  and  foreign  law 
as  to  the  role  which  halves  the  loss,  275,  276,  277 
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KnS>BNCT&—{c<mHnued). 
as  to  coIlid2>ii — 

ontu  prohandi  in  damage  causes,  284 
as  to  cbums  by  x)as8eDgers — 

in  a  salt  under  the  Passenger  Act,  the  passenger  himself  a  competent 

witness  for  himself,  301 
plaintiff  need  not  negative  exemptions,  &c.,  within  the  statute,  301 
person  claiming  benefit  of  sach  exemptions,  &c.,  must  prove  himself  within 

the  provision  in  question,  300 
public  officers  under  Passengers  Act  may  prove  what,  under  the  general 

issue,  301 
and  prove  by  parol  that  they  are  such  offioeis,  801 
as  to  parties  to  charter-party — 

admissible  to  show  the  party  executing  charter-party  not  under  seal  to  be 

an  agent  only,  but  not  to  discharge  any  party  from  the  liability  which  on 

the  face  of  the  instrument  he  has  assumed,  317-318 
bill  of  lading — 

is  not  conclusive  evidence  between  shipper  and  owners  as  to  quantity,  387 
it  is  conclusive  against  owners  for  bond  Jide  holders,  strangers,  ss  to  all 

statements  about  freight  contained  in  it,  337,  488 
and  is  conclusive  against  the  master  in  favour  of  such  a  holder  as  to  thfl 

shipment  of  goods  acknowledged  in  it,  340 
it  is  evidence  of  a  contract  to  carry  and  deliver  the  goods  bailed  for  that 

purpose,  338 
how  far  the  holder  is  the  transferee  of  the  property  mentioned  in  it,  may 

depend  upon  evidence  aliunde^  343 
as  to  documentary  evidence — 

instruments,   &o.,  required  by  the  Merchant  Shipping  Act,  except  under 

Part  Second,  to  be  in  the  form  sanctioned  by  the  Board  of  Trade,  are 

not  admissible  for  the  master  or  owners,  if  not  in  such  form,  177  n., 

192,  606,  613 
forms  under  the  Second  Part  compulsory,  606 
attesting  witnesses,  606 
documents  which  prove  themselves,  606,  618 
documents  exempt  from  stamp  duty,  606,  618 
documents  proof  of  what,  and  how  themselves  proved,   607,   682,  637, 

666,  761 
depositions  of  witnesses  abroad  when  usable  in  evidenoe,  665 

EXECUTOR 

cannot  deal  with  his  testator's  shares  until  he  is  put  on  the  register,  85 

when  he  will  be  oompelled  to  perfect  the  title  of  his  te8tator*s  trans- 
feree, 85 
as  daimant  for  damage  by  death  of  his  testator,  117,  118,  704,  705 
of  seaman,  242-246,  648,  649 

FEES, 

to  be  taken  by  Board  of  Trade,  application  of,  613 

taken  under  Second  Part  of  Act,  how  applied,  630 

to  be  paid  to  shipping-master  on  engagement  and  discharge  of  seamen,  635 

deductions  for,  from  wages,  636 

tables  of,  783 
on  running  agreements,  640 
on  examination  of  masters  and  mates,  686 

table  of,  734 
for  certificates  to  passenger  steamers,  678 
to  receivers  of  wreck,  695 

table  o(  737 

exception  of,  457 

liability  of  carrier  at  common  law  as  to^  457 
stipulated  exemption  as  to,  458 
statutory  limitation  as  to,  109,  458 

FLAG.    (^  BrUiih  Flag.) 

penalty  for  carrying  imprc^ter  colours,  being  such  as  are  osed  by  Her  M^esty*! 
ships,  681 

being  inch  as  is  appropriated  to  pilots,  679 
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FLAa,  LAW  OF  THE 

is  the  rule  of  the  muter'B  contracts  for  the  ship  abroad,  155-163 

FLOTSAM, 

is  vhat,  552,  553,  554 

is  included  in  statutory  wreck,  553 

FOG'SIGNAI^ 

rules  as  to,  272,  278,  670 
cases  upon,  282,  283 

FOREIGN  SHIP, 

evidence  of  title  to,  when  sold  in  this  country,  23 

if  condemned  and  sold,  23 
liable  for  repairs  and  necessaries  to  an  action  in  rem,  when,  102 

doubt  whether  there  is  lien  on  them  by  the  statute  in  such  a  ease,  594 
doubt  questioned,  595 
not  entitled  to  the  advantage  of  limited  liability,  604 
summaiy  arrest  of,  for  doing  damage,  604,  709 
bail  and  security  in  case  of,  604,  709 
and  action,  605,  709,  710 
parties  to,  605,  709,  710 

FOREIGNGOING  SHIPS, 
are  what,  178  n. 

FORFEITUEE 

of  a  ship,  or  shares  therein,  62-64 

by  unqualified  person  fraudulently  making  himself  owner  or  part-owner  of 
British  ship,  22,  631 

by  making  false  declaration  for  this  end,  63,  631 
by  unqualified  owner  who  does  not  obtain  leave  to  sell,  62,  63,  626 
by  such  person  or  ship  assuming  the  British  flag  and  character  on  board, 
26,  63,  631 
or  using  a  certificate  of  registry  illegally  granted,  63,  631 
or  concealing  the  British  character  of  ship  fit)m  those  entitled  to 

inquire,  64,  631 
or  assuming  a  foreign  character,  64,  631 

or  otherwise  deceiving  those  entitiod  to  inquire  into  ship's  character 
in  respect  thereof,  64,  631 
by  not  executing  the  bond  required  by  the  Passengers  Act,  64 

or  clearing  out  without  certificate  of  clearance  under  that  Act^  64 
who  may  enforce  the  forfeiture,  64,  631 
of  wages,  215-222 

by  desertion,  215,  659 
by  quitting  before  ship  secured,  2*18,  659 
amount  of  forfeiture,  how  ascertained  in  certain  cases,  660 
for  frivolous  complaints,  241,  654 
by  misconduct,  219,  659-661 
in  case  of  officers,  219 

common  seamen,  21 9,  659-661 
by  breaches  of  discipline,  220 
waiver  of  forfeiture,  220 

evidence  on  which  forfeiture  may  be  declared,  221,  661 
onus  probandif  on  whom,  222 
amount  of  forfeiture,  how  ascertained,  661 
application  of  forfeitures,  222,  661 

when  a  seaman  may  refuse  to  serve  longer  without  forfeiting  wages,  193, 
I  195,  209,  217 

FOEGEEY 

of  any  of  the  documents  required  by  the  Second  Part  of  the  act  is  felony,  630 

0^  or  fraudulent  conduct    about,   obtaining  master's  or   mat«^s  certificates  of 

competency  or  service,  misdemeanor,  178,  638 
as  to,  and  fraudulent  altering  o^  seamen's  agreements,  642 
issuing  money  orders  with  fraudulent  intent,  645 
in  applying  to  registrar  of  Admiralty  Court  for  surplus  of  wages  overpaid  to 

seaman  volunteering  into  royal  navy,  misdemeanor,  654 
in  making  or  altering  documents  relating  to  salvage  by  H.M.  S.,  punishable  by 
imprisonment  with  or  without  hard  labour,  703 

FORMS, 

when  compulsory,  32,  192,  603,  618,  623,  625,  751 
certificate  of  surveyor,  713 
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FOEMS—  {eontmued), 

dedaratioii  of  ownenbip  by  indiTidnal  owner,  714 

for  a  body  oorpoiate  aa  owner,  715 
certificate  of  registry,  717 
bill  of  sale,  718 

(substituted  form),  719 
deolaration  by  indiTidnal  transferee,  720 

for  a  body  corporate  as  transferee,  721 

by  owner  taking  by  transmission,  723 
mortgage,  724 
mortgage,  to  secure  principal  and  interest  (substituted  foi-m),  72G 

to  secure  account  current  (substituted  form),  727 
transfer  of  mortgage,  728 

declaration  by  mortgagee  taking  by  tmnsmission,  728 
certificate  of  mortgage,  729 
certificate  of  sale,  731 
reyocation  of  certificate,  782 
fees  chargeable  at  shipping  offices,  738 
dednetions  from  wages  for  fees,  783 
foes  on  examinations  for  master  and  mate,  734 
boats  required,  number  and  dimensions  of,  784 
foes  for  surrey  of  passenger  steamers,  784 
pilotsge  rates,  735,  786 
fees  and  remuneration  of  receiTers,  737 
salvage  bond,  787 
agreement  with  crew  of  home  trade  ship,  738 

of  foreign-going  ship,  739 
additional  discipline  regulations,  7iO 
seaman's  allotment  note^  741 
instructions  for  apportionment  of  salvage,  712 
schedule  of  shipping  statutes  repealed,  746 
certificate  of  exemption  from  Passengers  Act,  777 
passengers*  list)  778 
bond  for  passenger  ship,  779 
paiMige  broker*s  annual  bond,  779 

Uoenoe,  780 
notioe  of  licence  granted,  780 

applied  for,  781 

forfeited,  781 
appobtment  of  passage  broker's  agent,  781 
cabin  passengei^s  contract  ticket^  782 
passenger's  contract  ticket^  783 
emigrant  runner's  annual  licence,  784 
summons  to  defendant,  or  witness,  784 
conviction  under  Passengers  Act,  784 

when  defendant  absent^  785 
bottomry  bond  on  skip  and  freight,  786 
bottomry  bill  on  sUp,  freight  (tod  cargo),  786 
respondentia  bond,  787 
FaAUD 

is  proveable  cUtunde,  although  the  contract  is  in  writing,  11 
what  amounts  to  fraud  in  a  vendor,  10,  11 
what^  in  the  employment  of  puffers,  12,  13 

by  the  law  of  Scotland,  13  n. 
what  on  the  part  of  the  purchaser,  18,  14 

FaAUDULENT  REPRESENTATIONS 

representations  known  to  be  false  by  him  who  makes  them,  10 
or  though  not  known  to  be  fSUse,  if  made  with  a  fraudulent  intention,  10 
fraudulent  practices,  without  words,  10 

fraudulent  representations  through  an  agent  or  by  an  agent  equally  vitiate  tho 
contnot  10,  11 
FREIGHT 

is  an  incident  of  ownership^  09 

effect  of  this  doctrine  in  case  of  mortgagee,  99 
underwriter  or  purchaser  of  ship,  99 
underwriter  or  assignee  of  freight,  99 
may  be  hypothecated  by  master,  134,  140 
rule  in  marshalling  assets,  141,  601 
may  not  be  assigned  by  the  master  without  express  authority,  141 

3  G 
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18  not  snbjeot  to  any  lien  for  the  matter'a  diBbonementa,  &&,  ISi,  188 

bat  for  his  wages  it  ia,  164,  188 
earning  of,  no  longer  tk  condition  of  wages  being  dne,  204,  645 
ia  subject  to  a  lien  for  wages,  224,  228,  188,  164 

1.  definition  of  it,  888 

distinguished  from  other  payments  called  freight,  383 

2.  how  calculated — 

yarious  modes  in  which  it  is  stipulated,  384,  885 

distinction  between  ton  of  capacity  and  ton  of  goods,  885 

rules  for  the  application  of  fixed  rates  to  a  different  kind  of  cargo,  886-390 

rule  where  there  is  no  contract  rule,  390 

intermediate  voyage  whether  within  the  scope  of  the  charter-party,  880,  891 

weight  or  bulk,  is  at  common  law,  as  ascertained  by  the  Qaeen*B  scale 

or  bushel,  392 
tecuSf  if  contract  be  express  to  the  contrary,  392 
case  of  accidental  increase  of  bulk  after  shipment,  893 

3.  when  due,  at  common  law — 

not  until  earned  by  performance  of  the  contract,  394 

delivery  should  be  complete,  895 

in  case  of  imperfect  delivery,  what  freight  is  due,  if  any,  396 

recognised  exceptions  to  the  rule  requiring  complete  deUvery,  397 

rule  as  to  living  animals,  397 

what  satisfies  the  condition  of  right  and  true  delivery,  397 

ill  condition  of  the  goods  at  the  time  of  delivery  distinguished  in  its 

cause,  898 
whether  the  merchant  can  abandon  goods  in  bad  condition  for  the  fraght^ 

899-404 
voyage  must  be  completed  in  order  to  title  to  freight,  404 

unless  prevented  by  the  freighter,  405 
apportionment  of  freight  not  known  to  the  common  law,  406 
fireight  for  incomplete  voyage  rests  on  a  new  contract,  406 
when  such  new  contract  cannot  be  implied,  410 
freight,  although  stipulated  by  the  month  may  not  be  due  till  the  ead  of 

the  voyage,  411 
or  only  at  the  end  of  several  voyages,  411 
if  the  voyage  is  illegal,  freight  cannot  be  recovered,  415 

4.  when  due  by  law  maritime- 

principle  of  law  maritime,  415 

recognises  the  divisibility  of  freight,  416 

this  doctrine  is  not  to  be  found  in  the  Roman  law,  416 

or  Rhodian  laws,  notwithstanding  some  opinions  to  the  contrary,  416 
foreign  laws  with  regard  to,  417 

application  of  the  law  maritime  in  case  of  prize,  before  the  Prise  Court,  41S 
when  captor  is  entitled  to  freight,  418 

when  not,  418 
when  he  must  pay  freight,  418 

when  not,  418 
capture  does  not  dissolve  the  contract  of  affreightment,  419,  421 
freight  by  the  maritime  law  begins  with  the  service  and  is  perfected  with 
the  completion  thereof  419 

cases,  419,  420 

the  Demerara  cases,  419,  420 
if  before  condemnation  the  ship  and  cargo  are  separated,  freight  is  due,  421 
loss  of  freight  by  unneutral  conduct,  483,  485 
freight  pro  raid  only,  if  the  part  non-performance  is  due  to  suspioious 

character  of  the  ship,  421 
the  case  of  Luke  v,  Lyde  considered,  422 

national  character  of  cargo  or   of  ship  may  bar  freight,  title  thereto  is 
dependent  on  this  alternative,  424 

5.  freight,  by  whom  payable,  425 

priouurily  the  freighter  or  shipper,  425 

the  usual  condition  in  the  bill  of  lading,  '*  he  or  they  paying  freight"  is  for 

the  advantage  of  the  ship-owner,  and  does  not  bind  him  to  obtein  freight 

from  consignees  at  his  peril,  426 
the  liability  of  the  shipper  is  expressly  saved  by  the  ''Bills  of  lading  Act,"  426 
delivery  of  cargo  to  assignee  of  bill  of  lading  is  evidence  at  common  law  of 

a  contract  to  pay  freight,  426 
a  mere  agent  to  receive  the  cargo  is  not  liable,  427 
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FBBIGHT—  {cotOimted). 

▼hen  liability  onoe  attaches  to  an  agent,  he  is  not  exonsed  if  he  pay  over 

the  money  to  his  prinoipals,  not  deducting  freight,  427 
primd  fade  the  holder  of  the  bill  of  lading  is  liable  for  freight,  427 
and  a  promiBe  to  pay  freight  ia  not  to  be  implied  from  the  indorsement  of  a 

bill  of  Uding,  427 
effect  of  the  statute  on  this  law,  427 

by  whom  payable  in  caseof  transhipment  and  excess  above  the  charter  rate,  428 
l^nch  and  American  law  making  transhipment  compulsory  on  the  master 

lays  the  burthen  of  freight  on  the  merchant,  429 
English  dicta  on  this  subject,  429 
the  master  cannot  make  the  freighter  liable  for  dcnd  freight,  430 

6.  to  whom  payable — 

primarily  to  the  owner  of  the  ship,  431 

although  the  transferee  since  the  voyage  began,  431 

unless  the  charter-party  is  by  deed,  431 

to  mortgagee  who  takes  possession,  431 

to  underwriters  on  ship  to  whom  it  is  abandoned  during  voyage,  431 

bat  not  the  freight  earned  by  a  new  vessel  afterwards  used  by  the 
master  to  complete  the  contract,  432 
if  there  be  assignee  of  ship  and  assignee  of  freight^  freight  pusses  to  him 

whose  title  is  prior  in  point  of  time,  433 
freight  of  chartered  ship  used  as  a  general  ship  passes  to  charterer,  433 
subject  to  the  owner*s  lien,  433 
but  not  the  freight  of  the  deck-lading,  that  goes  to  the  owner  in  the  absence 

of  stipulation  or  usage,  433 

7.  lien  for  freight^  433 

for  what  fraight,  433 

not  for  freight  payable  in  advance,  434 

Thompson  v.  Small,  considered,  434 

Tindall  v,  Taylor  considered,  434 

no  lien  for  dead  freight,  demurrage,  port  charges,  &o.,  -130 

exoept  by  contract,  437 

lien  by  usage,  437 

on  what  goods  the  lien  attaches,  437 

for  what  amount)  438 

when  the  charter-party  and  bill  of  lading  differ,  the  lien  depends  on 

the  notice  traceable  to  the  shipper,  438 
when  the  owner's  lien  attaches,  notwithstanding  ship  chartered  to 

another,  and  goods  consigned  to  a  third  person,  438 
bill  of  lading  with  '* freight  payable  as  per  charter-party,*'  gives  a  lien 

for  the  charter-freight,  438 
a  bond  fide  holder  of  bill  of  lading  without  notice  is  bound  only  by 

what  appears  in  it|  439 
the  lien  which  attaches  in  case  of  a  general  ship  is  not  altered  by 

the  indorsement  of  bill  of  lading  to  a  third  person,  439 
Foster  v.  Colby,  440 

contract  for  lien,  leaving  freight  proper  as  at  common  law,  440 
signing  bills  '* without  prejudice  to  the  charter-party,"  meaning  of,  441 
S.  payment  of  fi^ight^  441 

dissolves  the  lien,  441 

what  amounts  to  payment,  442 

freight  paid  in  advance  cannot  be  recovered  back,  442 

seciM  when  it  is  a  mere  loan,  442 

the  Utter  is  not  insurable,  the  former  is,  443 

foreign  law  on  advance  freight,  443 

Liverpool  usage  to  give  discount  on  freights  from  certain  ports:,  444 

PRBIGHTBB. 

his  relation  to  the  ship-owner  considered,  308-315 

considered  as  a  party  to  the  contract  and  to  the  action,  315-318 

what  stipulations  amount  to  conditions  precedent  and  what  not,  320-334 

his  rights  when  his  relation  to  the  owner  is  created  by  bailment  merely,  835-340 

his  rights  against  the  owners  and  master  as  regards  performance  of  the  contract, 

^  849-875  (see  Performance^  Cargo.) 
his  duties  in  relation  to  the  owners  and  master  as  regards  performance  of  the 

contract,  375-382 
hiB  obligations  in  regard  to  payments  under  the  contract  considered,  383-454. 

(See  Freight,  Demurrage,  Primage^  and  Average,) 
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he  IB  the  person  primarily  liable  for  freight)  425 

notwithstanding   the    condition   of  the  bill  of  Udlng  be  ''on  payment 
of  freight,"   that  being  for  benefit   of  ghip-master,   not  of  shipper, 
426 
that  condition  enables  the  master  to  detain  the  gooda  for  freight^  426 
the  consignee  at  common  law  might  have  been  liable  on  an  implied  contract^  of 

which  delivery  to  him  is  evidcDce,  427 
the  liability  of  freighter  still  continueSi  and  the  Bills  of  Lading  Act  has  made  no 

difference  in  that  respect,  427 
in  case  of  transhipment,  whenever  law  imposes  this  as  a  dnty  on  the  master,  the 

increased  harden  falla  on  the  freighter,  428 
foreign  law  considered  on  thia  subject,  428-430 
English  dicta,  429 
there  in  no  English  decision,  429 
obaorvation  of  Lord  Denman  as  to  the  limit  of  duty  and  right  in  respeet  of 

tranahiiunent  and  freight,  430 
freighter  not  liable  in  such  a  case  for  dead  freight,  430 

if  the  ship  is  put  up  by  him  as  a  general  ship,  his  right  to  aocroing  fireight,  may 
or  may  not  be  subject  to  the  owner's  lien  according  to  the  nature  of  the  charter- 
party,  808-314,  433 

in  that  ease,  he  is  not  entitled  to  the  freight  for  deck-lading,  nnlea 
justified  by  express  contract  or  established  usage,  433 
in  case  of  non-performance,  the  usual  exception  in  bill  of  lading  does  not  extend  to 

him,  unless  by  express  words  inserted,  461,  464 
when  non-performance  by  the  ship-owner  is  a  good  defence  to  an  action  for  non- 
performance by  freighter,  461 
when  it  only  gives  damages,  462 

unless  he  aver  also  loss  of  all  the  benefits  of  the  voyage,  462 
on  illegality  intended  by  both  is  no  good  defence  for  either,  462 
not  excused  for  non-performance  by  subsequent  impossibility,  462 
aeeus^hy  subsequent  illegality  of  performance  of  the  contract,  463 
**  voyage,**  meaning  of,  and  when  it  commences,  so  as  to  make  the  exception 

applicable,  464 
may  rescind  contract  in  case  of  embargo,  when,  471 

when  not,  471,  472 
discharged  from  his  contract  by  declaration  of  war,  when,  473|  475, 
when  not)  476 

when  by  existence  of  blockade  495,  497  n. 
when  by  consent,  500 
when  by  illegality,  501 
See  Stoppage  in  TranzUtk^  Salvage^  Oeneral  Average,  Affreightment,   CkarUr^party, 
BUI  of  Lading, 

GENTSRAL  AVERAGE. 

1.  what  it  is,  556 

origin  of  the  doctrine,  556 

2.  general  average  loss,  557 

description  of,  557 
as  extraordinary,  557 

may  be  so,  and  yet  not  within  the  rule,  557-559 
as  a  deliberate  sacrifice,  559 

jettison,  560 

when  jettison  may  be,  and  no  general  average  loss,  560 

deck-lading,  561-564 

ransom,  564 

ship's  apparel,  565 

boats,  ship  and  cargo,  566 

incidental  damage,  566 

voluntary  stranding,  567-570 
extraordinary  expenditure,  when  within  the  rule^  570 

when  not,  570 
wages  and  provisions,  571 
under  extraordinary  danger,  572 

salvage,  573 
sacrifice  under  a  common  danger,  and  for  a  common  benefit,  574 

contrast  of  cases,  575 
success  must  crown  the  sacrifice,  576 
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GBNfiRAL  AVERAGE— (con^nuecl). 
2.  general  average  Ion — 

gacrifioe  must  be  jndicioiuly  choeeii  and  made,  577 
of  what  articles,  577 
duty  required  of  the  master  herein,  578 
S.   general  average  oontiibution — 
by  whom,  579 
in  respect  of  vhat^  579 
exceptions,  580 
as  to  provisions,  580 
bank  notes,  581 
deck-lading,  581 
freight  and  ship,  581 

4.  adjustment  of  loss,  581 

object  twofold,  and  rule  different  for  each,  581,  582 
estimation  of  value  for  loss,  582 
estimation  of  contributoiy  value,  588  * 

object  twofold,  and  a  different  rule  for  each,  5S3 

5.  general  average  statement^  585 

6.  foreign  adjustments — 

binding  and  conclusive,  587 
on  what  principle,  587 

7.  lien  for  contribution,  587 

usual  course  in  respect  of  a  general  ship,  5S8 

GENERAL  SHIP. 

meaning  of  the  term,  335 

the  contract  of  affreightment,  how  made  in  such  case,  835 

usually  implied  from  the  bailment,  in  connection  with  advertisement,  and  subject  to 

warranties,  835,  336 
implied  terms  of  this  contract^  336,  337 

how  hi  such  contract  is  subject  to  the  control  of  the  ship-owner  depends  on  the 
nature  of  the  charter-party,  and  the  notice  thereof  traceable  to  the  shipper,  80b, 
814,  368,  438 
for  what  amount  of  freight  cargo  in  such  a  ship  is  liable  to  lien,  438,  439 
"without  prejudice  to  charter-party,'^  meaning  of,  4il 
demurrage  in  case  of,  451 

c^ict  of  rights  and  liabilities,  451 

strict  rule  of  law  operates  gross  injustice  to  the  shippers,  451-453 

the  rule  laid  down  by  Lord  Tenterden,  451,  452 

rule  suggested,  458 


HIRING  OP  SEAMEN.     (See  Agreement  with  Crew,) 

for  foreign-going  ships  must  be  before  a  shipping  master,  190,  610 
this  not  compulsory  on  home  trade  ships,  190,  641 
agreement  must  be  in  writing  in  both  cases,  190,  191,  639 

be  read  over  and  expkined  to  the  seamen,  190,  640 

each  must  sign  it^  in  presence  of  whom,  190,  640 

must  be  attested  by  whom,  190,  640 

needs  no  stamp,  191,  613 

seamen  may  prove  his  case  without  it^  or  without  giving  notice  to  pr.Kluce, 
191,  642 

alterations,  &c.,  are  of  no  effect  unless  attested  by  whom,  191,  642 

and  do  not  make  void  the  agreement,  191,  642 

must  be  in  the  form  required  by  the  Board  of  Trade,  192,  618 

otherwise  not  admissible  in  evidence  for  the  master  or  owners,  192,  613 

statutory  particulars  requisite  to  a  valid  agreement,  192,  639 
effect  of,  and  construction  of,  193,  198 

void  stipulations  in,  198,  199,  645 

exceptional  principles  in  protection  of  seamen,  199,  200 

when  seamen  may  enter  into  new  agreements,  195 

when  it  may  be  a  running  agreement  for  foreign-going  ships,  194,  640 

when  a  special  agreement  for  a  home  trade  ship,  641 

HOME  TRADE  SHIPa 
are  what,  612 

need  not  be  manned  before  a  shipping  master,  190,  641 
ai^reement  must  be  in  writing,  and  in  the  authorised  form,  101,  641 
time  for  which  may  be  made,  642 
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HOME  TRADB  SBlJ^S—{eotUinued). 

production  of  agreements  to  shipping  nuuiteri  642 

discharge  of  seamen  before  a  month's  wages  earned,  how  ctunpensated,  213^  642 

special  agreements  for  service  on  board  of  more  than  one  ship,  641 

HOMB  TRADE  PASSENGER  SHIPS, 
are  what^  612 

certificates  of  competency  for  master  or  mate  o^  178,  686 
production  of,  to  shipping  master,  642 
see  Home  Track  Skips. 

HUSBAND  AND  WIPE. 

her  shares  pass  at  common  law  to  him,  85 

unless  he  is  disqualified  and  they  are  on  the  register,  85 
he  must  then  apply  within  a  certain  time  to  have  them  sold,  35 
wife  may  sue  on  allotment  notes,  107,  648 
evidence  necessary,  107 
what  things  barrier  recovery,  107 

IIYPOTHECATION.     (See  BoUamry.) 

introduction  of,  into  Roman  law,  58,  505 

introduction  from  Roman  into  Continental  law,  59,  505 

modification  of,  in  modem  law,  59,  505,  506 

INDIA— BRITISH. 

registry  enactments  not  to  affect,  66  n.,  682 

govemor>general  in  council  may  adapt  the  Merchant  Shipping  Act  to  the  flipping 

within  his  jurisdiction,  668 
as  to  the  law  now  in  force  for  British  India,  66  n. 

contracts  with  natives  o^  authorised,  711,  758 

INCAPACITY.     (See  Infant,  Lu/natic.) 

in  case  of,  who  may  observe  requirements  of  the  registry  law,  680 

INPANT. 

who  to  transfer  his  ship  property,  26,  680 

INSOLVENT. 

his  shares  pass  to  the  assignee,  84 

his  goods  may  be  stopped  in  transitu  if  the  vendor  be  unpaid,  519 

INSPECTOBfl 

to  inquire  into  the  cause  of  accidents,  &c. 

may  be  appointed  by  the  Board  of  Trade,  606,  614 
their  authority,  614,  615 

to  investigate  the  condition  of  the  medidnes  and  medical  stores  aboard,  241,  655 
by  whom  appointed,  241,  655 
their  duties,  241,  C56 

INSURANCE. 

interest  under  bottomry  bond  without  maritime  risk  not  insurable,  49 

insurance  on  ship,  who  may  authorise,  98 

underwriten  on  ship  have  the  advantage  over  underwriters  on  firei^t^  in  case 

of  abandonment^  as  to  freight,  99,  481 
subject  to  what  expenses  are  tbey  then  entitled  to  freight,  99,  481 
insurance  on  ship  may  not  be  effected  by  ship's  husband  without  express  authority, 

168,  98,  99 
what  should  go  into  a  policy  for  a  particular  voyage,  173 
policies  within  the  Passenger  Act  made  valid,  notwithstanding  the  risk  or  interest 

tbey  cover,  803 

INSURANCE  BROKER, 
his  functions,  172 

the  duty  and  skill  reM}uired  of  him,  172,  178 
his  relation  to  his  principals  in  respect  of  payments,  174 
his  duty  when  policy  is  left  in  his  hands,  174 
effect  of  passing  monies  in  account  between  him'and  underwriter,  175 
his  agency  may  be  determined  at  the  pleasure  of  his  principals,  175 
his  lien  on  the  policy,  175 

INTERNATIONAL  LAW.     (See  Law  of  Nations,) 

INJUNCTION 

to  prevent  dealing  with  the  ship  or  shares  for  a  time^  87|  625 
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INVENTORY. 

UM  0^  in  Bale  of  shipB,  0 

JBT8AH. 

18  whftty  552,  558,  554 
18  indoded  in  statutory  wreck,  558 
JBTTISON 

of  goods,  when  it  forms  Keneral  average  loss,  560,  564 
when  not,  561 

of  deck-lading  not  such  a  loss  hj  American  law,  563 
foreign  law  as  to,  considered,  562 
BngUsh  law,  561,  563 

JOINT  CAPTORS— MILITAET. 

right  to  share  in  the  salvage  reward,  551 

JOINT  SALVORS— CIVIL 
mutoal  rights,  528 


LASCARS. 

authoriBing  eertun  contracts  with,  711,  753 

penalty  for  abandoning  in  distreas  in  United  Kingdom,  746 

relief  of,  when  destitute,  752 

LAQAN. 

18  what,  552,  554 

18  included  in  statutory  wreck,  553 

LANDING 

of  cargo  18  a  duty  of  the  master,  notwithstanding  he  means  to  detain  it  for 

freifl^t,  869 
duty  of  freighter  as  to,  380 

is  bound  to  watch  for  the  vessers  arrival,  880,  446 
except  when,  357 

LAW  OP  NATIONS.      (See  Emhargo,    War^Deelaraiion  of,    Prize  of  War,    Prize 
(Jowif  Capture,  Capton,  Blockade,  Convoy j  Non-performanee.) 

prindples  o(  relating  to  prize  of  war,  as  they  were  before  1854,  465 

prise  of  war  includes  all  property  of  the  enemy  at  sea,  although  on  board  the  ship 

of  a  friend,  465,  466 
excludes  all  property  of  a  friend  who  observes  his  neutrality,  although  it  be  on 

board  the  ship  of  an  enemy,  465,  466,  425 
Prise  Court  for  determining  these  questions,  466 
principles  of  its  procedure,  466 
evidence  which  it  regards,  466 
law  of  costs,  467 
court  of  appeal,  467 
the  praetioe  of  all  nations,  467 
liable  to  be  modified  between  particular  nations,  468 
how  modified  by  the  opponents  of  England,  in  1778  and  1780,  469 
how  modified  between  Pranoe  and  Gbeat  Britain  in  1854,  469 
how  modified  by  the  Congress  of  Paris  in  1856,  470 

abolition  of  privateering,  470 

free  ships,  free  goods,  470 

blockades  must  be  effsctive,  470 

these  modifications  binding  on  all  who  should  accede  to  them,  470 

United  States  excepted  to  the  abolition  of  privateering,  470 

general  effect  of  these  modifications  on  the  law  as  it  stood  before,  471  n. 
as  to  embargo.     (See  Embargo.) 

is  a  precautionary  measure,  but  may  be  converted  into  reprisals,  471 

does  not  meanwhile  dissolve  the  contract  of  affreightment^  471,  472 

wages  run  on,  and  so^  time  freight,  471 

except  where  it  is  imposed  by  the  sovereign  of  the  freighter,  471 
06  to  declaration  of  war'^ 

is  a  prohibition  of  commercial  intercourse  with  the  enemy,  473 

who  is  an  enemy,  473 

to  what  extent  this  is  enforced,  473,  47  f 

whether  a  subjeet  in  the  enemy's  oountiy  can    remove  his  goods  after- 
wards,  474 

American  decisions,  274  n. 
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LA.W  OP  NATIONS— («Mrftn««€cO. 
aa  to  dedantion  of  war — 

Cfpinion  of  Ooort  of  Qneen*8  Bench,  474 

that  opinion  doubted,  474 
all  oontncta  diasolTed  ipBofaetOt  475,  476 
all  claimB  suspended,  475,  476 
all  contracts  made  thereafter  are  illegal,  475,  476 
a  war  which  does  not  operate  these  effects,  476 
effects  may  be  mitigated  by  the  prerogative  of  the  Crown,  477 
these  effects  are  operated  in  respect  of  allies  in  the  war,  and  may  be  enforced 

against  tbem,  477 
transfer  of  property  in  trantUfk  on  the  sea  b  not  effieetoal,  477 

till  the  property  reach  the  hand  of  the  transferee,  477 
courts  of  prize  watch  narrowly  any  attempts  to  erade  the  law,  477,  478 
the  legal  incapacity  of  the  person  attaches  to  his  property,  478 
the  alien  chaxaeter  of  the  soil  attaches  to  its  produce,  alUiongh  a  neutral  be 

landlord,  478 
ambigaous  relations  of  countries  become  hostile  afterwards  affect  transfers^  478 
transfer  not  bad  because  it  is  a  gift,  or  part  of  the  consideration  money  ia 
unpaid,  478,  479 
OS  to  laws  of  convoy.     (See  Convoy. ) 

as  to  capture.     (See  Capture^  Captort,  Prize  of  War,  PrtMe  Court.) 
what  property  remains  liable  to  capture  since  1856,  480 
character  of  the  person  impressed  on  his  property,  480 
character  of  the  country  on  its  produce,  480 
who  is  owner,  the  shipper  or  the  consignee  t  480,  481 
right  of  search  if  resisted  gives  right  of  capture,  482 
contraband  of  war,  carrying,  gives  right  of  capture,  4S2 
offence,  bow  consummated,  432 

how  purged,  483 
what  articles  are  contraband,  482 
distinction  when  the  aiiiicles  are  the  native  produce  of  the  neutnTs 

own  country,  484 
right  of  pre-emption  exercised  as  to,  484 
when  contraband  articles  may  oease  to  be,  484 
offence  of  conveying  forces,  485 
offence  of  conveying  enemy*s  despatches,  485 
duty  of  the  captain  to  guard  against  being  imposed  on,  486 
as  to  blockade— 

purpose  is  to  prevent  intercourse  with  the  part  of  the  coast  endoaed  by  the 

hostile  squadron,  487 
conditions  of  valid  blockade,  487 
maintained  by  force,  487 

excepting  when  accidents  intervene,  487 
impartially  maintained  against  all,  487 
effect  of  notification  of  blockade,  488 

when  this  is  notice  to  all  the  subjects  of  a  government,  488 
breach  of  blockade,  488 
in  what  it  consists,  489 
evidence  of  the  fact  of  blockade^  489 
knowledge  of  the  &ct  of  blockade,  what  is  a  sufficient  preBumptioa 

against  the  offender,  489 
how  the  charge  is  to  be  rebutted,  489 
what  drcumstanoes  will  shift  the  presumption,  490 
acts  amounting  to  breach  of  blockade,  491,  492 

acts  which  are  not,  although  accompanied  with  intercooiBe,  493 
consequence  of  breach  of  blockade,  493 

exception,  494 
when  the  offence  is  purged,  494,  495 
illegality  of  charter-party  to  sail  to  a  blockaded  port^  495 
when  a  vessel  may  sail  for  the  purpose  of  inquiring,  495 
when  not,  495 
Medeirosv.  Hill,  doctrine  of  considered,  496,  497,  and  notes  to  497,  498, 

499,  500 
how  modified  by  the  positive  law  of  France,  498 
law  of  America,  500 

LENDER.     (See  Bondholder,  Bottomry.) 

on  bottomry  is  bound]  first  to  inquire  whether  the  silpplieB  are  neoeflsaiy,  and 
caunot  be  furnished  on  personal  credit,  48 


INDEX.  825 

LBNDER— (eon^imietQ. 

not  bound  to  calcolftte  expediency  of  repairs,  48 

or  see  to  the  proper  application  of  the  loan,  48 

or  try  the  money  market  for  the  master,  48 

he  is  not  discharged  from  this  duty  of  inqoiry  by  taking  a  bond  at  a  public 
auction,  48 
who  may  be,  owner*8  agent  or  consignee  of  cargo,  50 

unless  indebted  to  owners  and  then  bond  is  Toid,  pro  tantOi  50 
in  what  country,  51 

must  secure  his  money  by  a  bond  in  writing,  52 
a  bond  from  owners,  when  bad,  50,  51 
may  take  bills  also  for  same  debt,  53 
is  bound  to  diligence  in  suing,  54 
loses  his  remedy  by  agreement  to  give  time,  54 
how  to  proceed,  55 
how  he  ranka  against  the  fund  with  other  bondholders,  55,  596,  599 

against  what  fund,  55,  600 

LETTERS  OP  MARQUE.     (See  Captors,  Capture,  Prize,) 

indispensable  to  the  vesting  of  property  in  captor,  16,  17 

must  be  issued  to  the  holder  against  the  country  whose  ship  is  taken,  17 

otherwise  it  is  a  droit  of  the  admiralty  if  an  enemy^s  ship,  17 
priyateering  is  abolished,  16  n. 

LICENSES 

to  persons  to  provide  seamen,  680 

penalties  on  others  interfering  or  employing  without,  639 
to  pilots,  252,  679 
to  Trinity  House  pilots,  682 

penalty  on  persons  engaging  or  employing  without,  681,  683 
to  masters  or  mates  to  act  as  pilots,  678 
to  passage  broker  and  his  runners,  804 

LIEN.     {&oe  MaMme  Lien,  Freighty  Stoppctge  in  traniiiu.) 

by  the  ancient  Boman  law  did  not  exist  without  possession,  58 
for  passage  money  on  luggage  or  property  of  the  passenger,  294 

but  not  on  property  on  his  person  at  the  time  of  quitting,  294 
lien  for  freight  is  in  whom,  308 

depends  on  the  nature  of  the  charter-party,  308-315,  368 

for  what  freight,  433 

not  for  advance  freight,  434 

not  for  dead  freight  or  other  charges,  or  unliquidated  damages,  436 

lien  by  contract  for  what,  487,  440 

lien  on  what  goods,  368,  437 

lien  for  what  amount,  438 
lien  when  determined,  and  by  what,  441,  4i2 

LIFE-BOAT 

to  be  carried  by  every  decked  ship  sailing  frt>m  United  Kingdom,  350  n.  6G9 

not  to  be  cleared,  without,  350,  669 

expenses  of,  chargeable  on  Mercantile  Marine  Fund,  745 

LIFE-BUOYS 

to  be  carried  by  ships,  350  n.,  669 
not  to  be  cleared  without,  350,  669 

LIGHT  BUBS.     (See  Lif/hthouses.) 

LIGHTHOUSES. 

management  of,  in  whom  vested,  685 

incorporation  of  Commissioners  of  Northern  Lighthouses,  686 

of  whom  to  consist,  686 

power  to  elect  new  members,  686 

power  of  Trinity  House  to  inspect  northern  lighthouses,  686 

power  of  Board  of  Trade  to  appoint  persons  to  inspeet  any  lighthouse  on  oomplaint, 

686 
power  of  general  authority  over  local  authorities,  686 
consequence  of  failure  of  duty  in  local  authorities  Lb  to  transfer  the  lighthouses 

from  their  control  to  that  of  the  general  authority,  686 
expenses  of  establishment,  690 
estimate  of  expenses  to  be  submitted  for  sanction  of  Board  of  Trade,  except  when 

matter  is  urgent,  690,  601 

without  its  sanction,  no  expenses  allowed,  691 
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LtGHTHOUSES— (tfMKfmMiQ. 
daes  to  be  leridd,  680 

may  be  reyifled  bj  EEer  Mi^esty  in  Ooundl,  687 

power  of  geneial  antboritiee  m  to^  687 

publication  of  rates  and  r^^alatioDa,  687 

no  dearanoe  or  tranare  for  a  ship  witbont  a  receipt  for,  687 

power  of  distreu  for,  687 

to  be  paid  oTer  to  general  anthority,  wbo  are  to  keep  aoeonnt^  and  ronii 
same  to  Paymaeter-Geneial,  687 

application  of  does,  687,  750 

to  be  aooonnted  for,  audited,  and  acoonnts  laid  before  Parliament,  691 
new  lightbonsea^  erection  o(  or  alteration  of  old,  placing  new  baoys  or  remoTal  of 
old,  687,  688 

under  wboee  anthority,  687,  688 

■abject  to  appeal  and  to  sanction  of  the  Board  of  Trade^  687,  688 

how  sanction  obtuned,  687,  688 

oompnlsory  powers  of  Trinity  Honse  sabject  to  Board  of  Trade,  687,  ^88 

dues  as  to  new  lighthouses,  &&,  687|  688 

Lands  Clauses  Consolidation  Act  applies,  689 

dues  in  Channel  Islands  only  to  be  leried  with  consent  of  the  States,  688 

local  Ughthouses  and  buoys  may  be  aooepted  in  suirender  or  purchased  by 
authorities,  689 

penalty  for  damaging  lighthouses,  &c.,  689 

abatement  of  false  lights,  689 

credit  funds  for  erection  of  new  lighthouses,  &c,  691,  750 

colonial  lighthouses,  power  as  to,  750 

LIGHTS. 

offence  of  exhibiting  ialse  lights,  249 
admiralty  rules  as  to  lights,  270,  278,  670 
oases  upon,  282,  288 

LIMB  OK  LBMON  JUICB.     (See  Medicines,) 
to  be  supplied  to  seamen  on  board,  655 

LIMITATION  OF  BESPONSIBILITT 
of  owners,  109 

progressive  histoxy  of,  106^  107 
in  what  cases,  109,  110 
as  to  what  ships,  109 
to  what  extent,  110 

is  an  individual  right  and  not  lost  by  privity  of  co-owner  to  the  damage,  110 
*'  ship,'*  what  it  includes  for  this  purpose.  111 
fraght,  what,  112 
in  case  of  different  losses,  what,  113 
this  a  municipal  privilege,  exdustve  of  foreigners,  113,  604 
proceedings  l^  Board  of  Trade,  117,  118 
proceedings  by  owners  in  equity,  119 
at  common  law,  603 

LIMITATIONS,  STATUTE  OP, 
in  the  Admiralty  Court,  231 
in  the  courts  of  common  law,  282 
in  respect  of  summary  proceedings  for  offences  under  the  Merchant  Shipping  Act,  608 

LISTS  OF  CREW. 

particulars  in,  665 

to  be  delivered  by  master  of  fordgn-going  ship,  when,  666 

by  home-trade  ship,  when,  666 
purpose  o(t  665 
must  produce  same  and  ship's  papers  to  consuls  and  customs  officers,  when,  666 

otherwise  a  penalty,  667 

LISTS  OF  PASSENGEBS 

must  be  filled  up  and  delivered,  804 

LOAN.    (See  Advances.) 

LOCAL  MA&INE  BOABDS, 
their  oonstitution,  688 
qualification  of  voters  for,  633 
lists  of  voters,  how  prepared,  634 
revision  of,  684 
means  of  revision,  684 
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LOCAL  MABINB  BOARDS— (am^miKd). 
expenseB  of,  borne  by  ■'whom,  684 
revised  list  attests  qiuJification,  634 
qnaUfieation  of  members  of,  634 
errors  in  election  not  to  Titiate  past  aota,  635 
minutes  and  business  of  the  boud  inspected  by  Board  of  Trade,  635 
Board  of  Trsde  may  assume  the  duties  of,  when,  635 
may  alter  arrangements  or  appointments,  635 

LODOma-HOUSB  EBBPEBS» 

penalty  on,  for  orercharging  seamen,  244,  657 

for  detaining  or  absconding  with  lus  effects,  244,  657 
going  on  board  before  the  ship  is  berthed,  244,  657 
soliciting  on  board  within  24  hours  afterwards,  244,  658 

or  taking  away  seaman's  effects  without  authority,  244,  658 
LOG. 

duty  of  master  to  have  log  regularly  kept,  182 

and  official  log,  182,  667 
entry  of  offences  in  official  log,  221,  660,  662,  667 

such  entry  must  be  produced,  in  what  cases,  or  copy  thereof,  221,  660, 
661,  662 
generally  what  entries  to  be  in  official  log,  667 

how,  667 
made  evidence,  668 
to  be  delivered  to  whom,  668 
sent  home  in  what  cases,  668 
penalties  in  respect  of  official  log,  668 

LUNATIC.    (See  Truttee,) 

when  he  who  ought  to  transfer  ship  property,  either  alone,  or  jointly  with  others, 

is  lunatic^  the  Lord  Chancellor  may  appoint  one  to  transfer,  23,  24,  751 
penon  to  make  statutory  declarations  for,  680 


MAGISTBATE. 

jurisdiction  under  Merchant  Shipping  Act,  608,  707,  708,  709,  752 
limitation  of  summary  proceedings  under,  608,  709 
orders,  how  enibroed  against  ship,  609,  708 

stipendiary  magistrate  may  do  what  two  justices  are  expressly  empowered  by  the 
Act  to  do,  609,  708 

MAKINB  8T0BB  DBALBBS, 

statutory  regulations  to  be  observed  by,  700 

MABITIMB  LAW,  BBITISH. 

as  to  bottomiy,  44-57, 186-141 

as  to  maritime  liens,  60 

as  to  respondentia,  45,  145 

employment  of  ship  by  part-owners,  91-97 

in  relation  to  the  responsibility  of  owners  for  injury  by  the  ship,  100 

master's  authority  to  hire  out  the  ship,  121-128 

to  bind  the  owners  for  necessaries,  128-184 

to  hypothecate  ship,  freight,  and  cargo,  184-143 

in  respect  of  the  cargo  generally,  142 

purpose  of  this  authority,  143 

to  sell  the  cargo,  148 

conditions  of  this  authority,  144 

to  hypothecate  cargo  on  respondentia,  145 

to  sell  the  ship,  147 

conditions  of  such  authority,  148 
authority  of  substituted  master,  152 
governs  the  mastei's  contracts  in  foreign  countries,  155-168 
in  x«]ation  to  the  mariners,  177-250.     (See  Seamm,  Waget.) 
in  relation  to  pilot,  251-263 
in  relation  to  tug,  268-266 
rules  of  the  sea,  266-268 
lights,  fog-signals,  270 
in  damage  causes,  274 

Implies  obligation  as  to  seaworthinea  of  ship,  296,  850, 851 
in  xespeet  of  perfbrmaace  of  the  oontzmot  of  affrei|^tment»  858-382 
in  relation  to  freight^  888-444 
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MARITIME  LAW,  BRITISH— ((»9Umtied). 

M  applied  bj  the  English  Frixe  Conrt  in  case  of  captore^  in  respeek  of  the  liahilx^ 

to  pay,  or  right  to  reoeiye  freight,  418-425 
in  respect  of  embaigo,  471,  472 
in  respect  of  salvage.    (See  Salvage,) 
of  wreck.    (See  Wreck,) 

MABITIMB  LAW,  aSNERAL. 
as  to  bottomry,  A6 
as  to  maritime  liens,  57-62 
as  to  respondentia,  46 

right  among  part-owners  to  employ  the  ship,  89-90 

in  relation  to  the  responsibility  of  the  owners  for  injury  done  by  the  ship,  106 
master's  aathority  to  hire  ont  the  ship,  122 

to  hypothecate  ship,  freight,  and  cargo,  134,  135,  142 

to  sell  part  of  cargo,  142 

to  sell  the  ship^  146 
rales  of  the  sea,  269 
in  damage  causes,  274 

applied  in  America  to  questions  on  passage-money,  294 
in  respect  of  deyiations  during  the  voyage,  361 

transhipment,  364 
power  of  detaining  tiie  goods  for  freight^  868 
as  to  short  delivery,  871 

payment  for  goods  sold  on  the  voyage,  872 
whether  in  case  of  imperfect  deliveiy  there  be  no  freight  due,  396,  397 
whether  in  case  of  ill-conditioned  delivery  the  merchant  may  abandon  for  freight, 

398-404 
diviribility  of  freight^  416 
applied  in  cases  of  prize,  418 

by  whom  freight  is  payable  in  case  of  transhipment,  428 
lien  for  freight,  483 
as  to  apportionment  of  freight,  416 
the  ground  of  the  right  to  freight,  416 
inception  of  freight,  and  consummation  of  title  to^  419,  423 
in  respect  of  embargo,  471,  472 

MARITIME  LIEN 

is  the  original  form  of  bottomry,  57,  58 

early  history  of,  58 

in  the  Roman  law,  58 

that  law  modified  by  way  of  necessary  concession  to  modem  commerce^  59 

continental  doctrine^  56  and  note 

American  law,  59  n. 

conflict  in  England  with  the  civilians,  60 

English  Law,  60 

admits  of  maritime  liens  in  certain  cases,  60,  61 

writing  or  possession  not  essential  to  their  existence,  5^ 

not  defeasable  by  purchase,  61 

interest  therefore  of  purchaser  to  take  indemnity  against  such  ineombranoei^ 

French  law,  61  aod  note 
ranking  of  Uens,  596 

classification  of,  596 

rule  of  priority  as  to  first  class,  596 

rule  as  to  second  class,  598 

rule  as  aflfectiug  both  classes  mutuaUy,  598-600 

MARITIME  PREMIUM 

not  essential  to  a  bottomry  bond,  49 

is  lawful  though  high,  50 

if  too  high  may  be  reduced  by  Admiralty  Court,  50 

ordinary  interest  will  be  substituted,  when  no  risk  has  been  encountered,  50 

civil  law  rale  is  to  the  same  effect,  50  n. 
must  appear  in  the  bond,  in  order  to  be  recoverable,  52 

MARITIME  RISK 

essential  to  the  validity  of  a  bottomry  bond,  49 
consequences  of  its  absence,  49 

MARRIAGE 

of  female  owner,  transmits  ship  property  to  the  husband,  1,  75 
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MARRIAQB— ((xm/tnuecf). 

neoeeity  for  registeripg  this  transmission,  67,  624 

eridenoe  reqoisite  to  be  produced  to  the  registrar,  75,  624 

in  ease  husband  be  disqualified  to  be  owner  of  British  ship,  most  apply  for  leave 

to  Bell,  79,  80,  624,  625  • 
marriages  on  board  to  be  entered  in  official  log,  667 

MASTER.     (See  Master  Mariner, ) 

1.  his  appointment,  importance  of,  120 

considered  as  a  duty  of  the  owners  to  others,  120,  121 

2.  bi«  authority  to  contract  with  regard  to  the  usoal  employment  of  the  ship,  121 

implied  in  his  appointment,  121 
binds  the  owners  thereby,  121 

and  himself  121,  122 
10  it  was  by  the  Roman  law,  122 

even  in  respect  of  substituted  masters  contrary  to  the  orders  of  the 
owners,  123 
binds  the  ship  by  the  maritime  law,  123 
by  the  French  law,  124 
cases  under  the  English  law,  124-128 
conclusion  upon  them,  127 

policy  of  holding  the  owners  responsible  on  his  contracts,  128 
not  responsible  on  a  contract  which  he  substitutes  for  one  made  by  them- 
selves, 127 
or  on  a  contract  to  carry  freight  free,  128 
S.   his  authority  to  contract  for  repairs  and  necessaries,  12S 

depends  on  the  same  principles  as  the  preceding,  1 28 

implied  in  his  appointment,  129 

cases  under  the  early  English  law,  129,  130 

he  is  personally  responsible  thereon,  128 

except  when,  128 

4.  his  authority  to  pledge  the  owners*  oredit — 

general  rule  as  to,  131 

whether  he  was  in  that  position  which  oonstituted  him  the  agent  of  the 

owners  for  the  purpose  is  a  question  for  the  jury,  132 
for  what  supplies  he  may  pledge  their  credit,  132 
such  as  a  prudent  man  would  deem  necessary,  132 
what  money  is  included,  132 
right  and  duty  of  the  lender  in  such  a  case,  133 
when  lus  authority  to  borrow  ceases,  134 

5.  hii  authority  to  borrow  on  bottomry,  134.     (See  Bott<mry,) 

general  rule  regarding,  138 

early  law  as  to^  134 

does  not  exist  except  when  wants  are  inexorable,  and  personal  credit  fiuls 

him,  186,  46 
purpose  of  Uiis  strictness  of  the  law,  136,  46 
duty  of  the  lender,  46,  48 
what  may  be  included  in  the  bond,  137 
what  not,  137 
ander  what  droumstanoes  an  English  master  may  hypothecate  in  England, 

138,  139 
when  British  owners  may  not,  140 

this  power  extends  to  ship,  freight,  and  cargo,  134,  140,  141,  142 
he  has  no  implied  authority  to  mortgage  ship  or  assign  freight,  141 

6.  his  relation  to  the  cargo — 

when  he  may  hypothecate  the  whole,  134,  140,  141,  142 

when  he  may  sell  part,  142 

when  he  may  sell  the  whole,  143 

when  he  may  subject  it  to  respondentia,  145 

7.  his  authority  to  sell  the  ship,  146 

early  foreign  law,  146 

early  English  law  as  to,  147 

present  English  law,  147 

the  condition  of  such  authority,  148 

considered,  148,  149,  150 

iUustrated,  150,  151 

purchaser's  duty,  151 
jurisdiction  of  foreign  courts  herein,  152 

8.  in  case  of  substituted  master,  152 

conditions  of  valid  appointment,  153 
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8.  in  OMe  of  inlMtitated 

ttiKjmnw  of  inch  antbori^  Biuteined,  158,  154 

9.  in  OMe  of  change  of  ownen,  154 

▼hile  at  aea,  he  is  agent  till  snpeneded  or  oonfinned,  154 

10.  the  law  of  the  maater^s  contracts  abroad,  155-163,  56,  57 

the  law  of  his  flag,  155,  56 

18  binding  on  the  foreigner,  155,  156 

proved  in  yarious  ways,  156-160 

opinions  of  Mr.  Brodie  and  Mr.  Justice  Story,  160,  56 

English  kw,  161 

decision  of  Dr.  Lushington,  162,  57 

decision  of  the  Bxcheqner  Chamber,  162,  57 

11 .  his  daty  to  the  owners,  163 

to  give  his  whole  time,  163 

to  have  no  interest  against  his  dnty,  168,  164 

12.  his  rights  against  them — 

for  his  disbursements  no  lien  on  the  ship,  164 
bnt  for  his  wages  he  now  has,  164,  646 

13.  hii  liability  to  third  persons  on  his  contracts  with  regard  to  the  ship^  104, 121, 

128,  315,  817 

14.  hii  doties,  anthority,  and  liability  in  relation  to  passengers,  considered,  290-806. 

(See  Pauengert. ) 

15.  his  duties  and  liabilities  under  the  contract  of  afieightment  conndered,  835-875. 

{See  Charter-party,  BUI  of  Ladingy  Performance,  Cargo.) 

16.  hii  right  to  primage^  381,  454 

MASTER  MAKINBR.    (See  Seamen,) 

the  Tariety  of  dnty  and  f miction  combined  in  his  office,  177 
his  qualification,  how  ascertained  and  certified,  178,  636,  637 
certificate  of  qualification  must  be  had,  179,  637 
such  certificates  to  be  registered,  and  also  the  cancellation  of  them,  637 
eTidenoe  thereof,  637 

duplicate  to  be  granted  in  case  of  loss,  637 
penalties  for  fraud  or  forgery  in  procuring,  638 
his  appointment,  120 

his  duties  in  respect  of  the  corpus  of  the  ship,  179,  180,  128,  186, 141,  146 
to  communicate  with  the  owners  respecting  injury  received,  181 
to  keep  log  and  render  account,  181, 182,  667 
to  deliver  lists  of  crew,  241,  666 
his  authority  on  board — 

measured  by  the  purpose  and  the  necesuty,  182,  235 
in  respect  of  discipline,  182,  235,  236 
general  principles,  183 
he  is  responsible  for  what  use  he  makes  of  this  authority  on  board,  184 
what  justification  he  must  make,  184 

circumstances  proper  to  be  taken  account  of  by  him  and  by  his  judge,  185 
his  duty  in  respect  of  necessaries  and  medical  stores,  186 
his  discharge,  186 
by  any  court  of  admiralty,  upon  complaint  of  whom,  187,  658 
power  of  Board  of  Trade  to  investigate  charges  of  incompetency,  and  oanoel  or 

suspend  certificate  of,  187,  188,  658 
power  of  naval  court  to  investigate  charges  and  remove  master,  187,  66^  668 
master's  duty,  on  removal,   to  hand  over  papers,  &c.  to  the  incoming  master, 

187,  662 
duty  of  incoming  master  to  receive  and  enter  receipt  of  same  in  lo&  187,  662 
his  wages  and  disbursements,  188,  646 
his  duty  to  allow  seaman  to  go  ashore  for  the  purpose  of  laying  complaint,  240 

and  to  remove  the  ground  of  complaint,  241 
his  duty  to  make  returns  of  the  crew  and  passengers,  241 
barratry  by,  246-248 

offences  with  regai*d  to  ships,  248,  249,  658 
non-resistanoe  to  enemies,  249,  250 
his  relation  to  the  pilot,  255 

how  far  he  may  interfere,  256  n. 
his  relation  to  the  passengers,  in  matters  of  discipline,  297,  298 

liable  to  action  for  excess  of  authority,  299 
may  be  required  to  deliver  up  certificate  of  competency  to  Court  of  Inquiry  into 
wrecks  and  casualties,  693 
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MATS. 

certiiloftte  of  ooxnpet«n^  or  Mmoe  finr,  indispenBable,  178,  179,  687 
bii  receipt  fbr  goodfl  to  be  ^toxl  up  before  deliTering  billi  of  ladings  887,  888 
ifl  binding  on  tiie  ownen,  888 

improper  detention  of,  opemtee  no  effect  to  change  poeMsnon  of  the  goods, 
509 

MEASIJBEMENT  OF  SHIPS, 
mlee  for,  616,  751 
to  be  marked  on  main  beam,  618 

MSDICAL  INSPEOTOBS.    {Soe  Inipectors,) 

MEDICAL  PRACTITIONEE. 
what  shipe  to  carry,  296 

MEDICINES, 

duty  of  ovnen  to  provide  on  board  for  the  crew  aooording  to  anthoriaed  scale, 

288,  655 
a  dnlj  qualified  practitioner  mnst  be  carried,  wben,  288,  657 
dnty  of  owners  to  provide  for  medical  advice  and  comforts  ashore,  289,  656 
inspection  of  medical  stores  abroad,  241,  655,  656 
penalty  for  sopplying  improper  medicines,  241,  656 
dn^  <rf  ownen  with  regard  to,  in  passenger  ships,  296,  804 

MEBGANTILE  MARINE  FUND, 

what  monies  are  payable  into,  689,  690 

provisions  as  to  ballastage  nnder  6  &  7  Yict.  c.  Ivii.  690 

establishments  for  lighthouses  and  ballastage,  690 

snperannuation  allowances,  690 

estimates  to  be  submitted  beforehand  for  approval  of  the  Board  of  Trade  as  to  ex- 
penses requisite  under  general  lighthouse  authoritiee,  690 

except  when  the  matter  is  urgent,  691 

no  expense  except  with  sanction  of  the  Board,  691 

credit  fionds  for  the  erection  of  new  lighthouses,  691 

dues,  ftc.,  to  be  accounted  for,  691 

accounts  to  be  audited  and  laid  before  parliament,  691 

propei'tj  exempt  from  taxes,  and  tolls,  &c.,  691,  692 

expenses  of  Commissioners  of  Customs  in  giving  effect  to  the  Merchant  Shipping 
Act,  may  be  defrayed  out  of,  712 

existing  liabilities  on,  continued,  745 

MILITARY  FORCES 

of  the  enemy,  offence  of  conveying,  484 

regarded  as  a  most  noxious  offence  by  the  Prize  Court,  484 

inSCONDUCT 

may  be  the  legal  occasion  of  forfeiture  of  wages,  219 
rule  as  to  what  misconduct  will  have  this  effect,  219 

in  the  case  of  officers,  219 

in  the  case  of  seamen,  219 
when  occasion  of  penalties,  220,  236 
statutory  evidence  requisite,  221 
waiver  of  forfeiture^  220 
limitation  on  declaration  of  penalties,  237 
when  it  amounts  to  a  nusdemeanor,  658 
of  passengers  on  steamers,  805 

MORTGAGE. 

no  special  form  of  instrument  under  previous  Acts,  as  under  the  present  statute^ 

39 
statutory  form  compulsory,  602,  625 
rules  under  the  former  statutes  as  to  the  operation  of  the  deed  and  its  priori^  in 

rank,  89 
under  the  present  Act,  the  deed  when  executed  passes  the  property  inter  part€i,  89 
and  when  registered,  as  against  third  persons,  89 
but  registration  does  not  appear  to  be  oompuliBoiy,  40 
entitles  mortgagee  in  possession  to  the  accruing  freight,  89 
the  priority  of  a  mortgage  is  determined  by  the  order  in  which  it  appears  with 
others  on  the  register,  40,  625 

this  order  is  not  affected  by  any  notice,  express,  implied,  or  oonstmctiTe, 

40,  42,  625 
or  by  any  power  of  tacking,  40,  42,  625 
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MORTGAGE-  (e<miinued), 

ihid  register  ib  notioe  to  the  mortgagee  of  all  it  oontiina,  and  he  is  bound  bj  noUimg 

else,  40,  42,  48 
the  ihip  registrj  provisions  compared  with  those  of  the  Irish  Land  Eegjstry  Aet^ 

40-42 
when  a  mortgage  is  effected  under  a  certificate  of  mortgage,  it  ranlcs  before  all 
othen  pnt  upon  the  register,  afler  the  entrj  thereon  of  the  certifieate,  48 

and  in  relation  to  others  effected  under  the  same  certificate,  it  ranks  in  the 
order  of  their  indorsement  on  the  certificate,  44 
the  purpose,  conditions  of  yalidity,  and  effect  of  certificates  of  mortgage,  43,  44 
the  statutory  power  of  sale  attaches  to  every  registered  mortgage,  43,  626 
conditions  and  consequences  of  the  exercise  of  the  power  of  sale,  43 
the  transmission  and  transfer  of  mortgages  may  be  registered,  42,  626 
discharge  of  mortgages  may  be  registered,  48,  44,  625 
mortgage  distinguished  from  bottomry,  45 
the  master's  power  to  mortgage  must  be  express,  141 
there  cannot  be  an  equitable  mortgage  of  ship  property,  602 
MORTGAGEE 

is  not  to  be  deemed  owner  of  the  property  under  the  registry  provisions,  39,  625 
has  property  Tested  in  him  notwithstanding,  89 
under  unregistered  deed,  inter  partes^  89 
under  registered  deed,  against  third  parties,  89 

is  therefore  protected  against  mortgagor's  execution  creditor  or  asmgnees  in 
bankruptcy,  89 
entitled  to  accruing  freight  on  taking  possession  but  not  before,  39,  40.  99, 104,  431 

and  then  is  not  liable  to  any  debts  contracted  before  that  time^  40,  104 
he  is  not  obliged  to  register,  40 

but  by  registering,  he  secures  his  right  to  the  shares  against  other  ereditoTB 
and  among  other  mortgagees,  40 
his  priority  is  according  to  hb  plaoe  in  the  order  of  registration,  40, 625 

this  priority  not  affected  by  notice,  express,  implied,  or  constructive,  40,  43 
nor  by  the  power  of  tacking,  40,  42,  625 
his  rank  under  a  certificate  of  mortgage  is  aocording  to  the  order  of  indorsement 
thereon  of  his  and  other  mortgages,  44 

and  before  all  other  dispositions  of  the  property  placed  on  the  register  alter 
entry  thereon  of  the  certificate  of  mortgage^  44 
he  has  a  power  of  sale  by  statute,  48,  626 

he  has  a  right  to  i^pear  before  the  Admiralty  to  protect  his  interests  if  the  pro- 
perty be  already  there,  44,  594 
there  cannot  be  equitaUe  mortgagee  of  ship  property,  602 

MORTGAGOR 

is  still  deemed  owner  of  the  shares,  89 

his  execution  creditor  or  bankrupt  assignees  can  do  nothing  to  the  prejudice  of  a 

registered  mortgagee,  89 
is  in  the  nature  of  cestuiqne  trust  for  the  surplus  proceeds  of  a  sale,  after  paying 

off  the  mortgage,  48 

MUTINY. 

authority  of  master  to  suppress,  184 
operates  as  forfeiture  of  wages,  219,  220 
the  quelling  of  by  H.  M.  8.  gives  no  title  to  salvage,  527 
unless  the  service  be  very  splendid,  527 

NAME  AND  NUMBER 

of  ship,  means  of  registration,  67,  69 
not  to  be  changed,  69,  618,  620 
exemption  from  painting  name  on  stem,  751 

NATIONAL  CHARACTER.     (See  British  National  Character.) 

must  be  declared  by  any  ship  in  order  to  obtain  a  clearance,  631 

NATIONS,  LAW  OF.     (See  Law  of  Nations.) 

NATURAL-BORN  BRITISH  SUBJECTS, 
who  are^  27  and  notes 

NATURALISATION.     (See  Denizem.) 
statutes  as  to,  28  n. 
how  effected,  28  n. 
consequences  thereof,  28  n. 
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NAVAL  COURT. 

by  whom  summoned,  187,  662 
on  what  oeofudon,  187,  662 
▼ith  what  powers,  187,  240,  668,  752 
orders  of  to  be  entered  in  log,  if  practicable,  663 
report  to  be  made  of  proceedings  to  Board  of  Trade,  663 

penalty  for  preTcnting  or  obstmoting  investigation  by,  or  complaint  as  ground 
for,  664 

XBCBSSABIES. 

the  master's  contract  for,  binds  the  owners,  128 
and  himself,  128 
sonroe  of  such  authority,  129 
power  to  borrow  for,  131 
to  what  extent^  132 
when  the  power  is  exhausted,  134 
power  to  hypothecate  for,  134,  136 

or  sell  part  of  the  cargo  for,  142 

the  onutprohandi  is  on  the  lender,  183 
NECESSITY 

for  supplies,  and  the  impossibility  of  obtaining  them  on  personal  credit,  prime 
conditions  of  valid  bottomry,  46,  186 
NEGLECT.     (See  DUeipline,  XHtobedience,  Seamen.) 

of  master  or  seamen  when  it  endangers  property,  life  or  limb,  a  misdemeanor,  658 
of  seamen  to  join  ship  or  proceed  to  sea,  how  punished,  286,  659 

NEGHGENCE.     (See  CoUinon.) 

of  pilots  who  answerable  for  consequences,  255,  256,  258 

of  tog,  who  answerable,  263,  265 

on  the  part  of  seamen,  105,  285,  220,  236,  305.  658,  659 

Britldi  rulefl  of  the  sea,  determining  what  is  negligence,  266,  267 

on  whom  binding,  268 
general  rules  of  the  sea,  269 

on  whom  binding,  268 
lights  and  fog  signali,  270 
maritime  law  as  to  negligence,  274 

diflferenoe  of  Continental  and  British  law  in  one  of  the  rules,  275,  276 
statutory  modification  of  the  British  law  maritime  as  to  negligence,  278 
English  common  law  agrees  with,  279 
remedy  for,  274,  279,  287 
cases  upon,  280,  287 

unavoidable  accident,  280 

when  it  is  negligence  not  to  use  additional  caution,  280 
i»hen  it  is  so  notwithstanding  caution,  281 

right  of  the  seamen  to  presume  the  rules  will  be  observed  on  board  the 
other  ship,  282 
onut  probandi  on  whom,  288,  284 
measure  of  damages,  285 
consequential  damage,  285 

lien  lor,  287 

extent  of,  287,  (see  Owners^ LiahUity  of.) 
where  enforceable,  283 
damage  by  ships  of  war,  288 

NEUTRALS 

entitled  to  full  freight  if  the  cargo  is  prize,  418,  423 
provided  the  voyage  was  begun,  419 

and  there  be  no  fault  in  the  ship,  421 
when  only  part  freight  may  be  awarded,  421 
or  none  at  all,  in  case  of  un-neutral  conduct,  425 

NON-PERFORS£ANCE  UNDER  AFFREIGHTMENT 
does  not  necessarily  give  damages,  455 

unless  the  parties  have  so  bound  themselves,  455 
by  the  shipowner — 

is  excused  at  common  law,  as  in  case  of  a  common  carrier,  in  what  event,  456 
exemptions  stipulated  by  him  usually  in  charterparty  and  bill  of  l&ding,  456 

1.  act  of  (Jod,  contemplates  the  immediate  action  of  the  spontaneous  forces  of  nature, 

456 
damage  resulting  from  their  prior  action  on  other  objects  is  too  remote  to  be 
within  the  exemption,  456,  457 

2.  fire,  common  earner  is  liable  at  common  law  for  damage  by,  457 

3  H 
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NON-FEKFOKKANCE  UNDER  AFFREIGHTMENT— (con^tmMf). 

fin,  stipulation  aguntt^  and  ftatntory  exemption  from  liability  in  eonaeqneiBee 
of  it,  458 

3.  dangen  of  the  sea,  what  ia  inelnded,  458 

iraat  of  water  on  a  bar  at  the  month  of  a  rirer  not  included,  458 

4.  exemption  in  the  West  India  trade,  meaning  of,  458 

5.  other  occasions  of  non-performanoe — 

the  shipowner  is  excused  if  his  ship  be  reasonably  sufficient^  although  a  stouter 

ship  would  hare  surrived  the  peril,  459 
exception  of  robbers,  or  of  dangers  of  the  road,  does  not  include  theft,  459 
injury  by  rats  is  not  within  the  terms  of  the  usual  exception,  459 
in  case  of  confiscation  of  cargo  abroad,  what  must  be  averred  and  proved  to  be  an 

excuse  for  the  shipowner,  459,  460 

6.  of  non-perfurmance  which  gives  damages  only,  460 

which  is  an  answer  to  the  action  on  the  charterparty,  460,  461 
by  the  freighter — 

7.  non- performance  giving  damages  only,  461 
non-performanoe  giving  complete  answer  to  the  actbn,  462 

8.  illegality  if  in  contemplation  of  both  parties  is  no  excuse  for  either,  462 
subsequent  impossibility  no  good  plea  when  the  contract  is  silent  tiiereon,  462 

unless  the  contract  is  dissolved  thereby,  468 

or  the  parties  have  expressly  stipulated  with  regard  thereto,  464 

9.  voyage,  for  the  purpose  of  exemptions  during  it^  when  shall  it  be  said  to  have 

commenced,  464 
during  hostilities — 
10.   the  Law  of  Nations  as  stated  in  1758,  465 

prize  from  the  enemy  is  a  right  of  war,  465 

there  is  no  prise  from  a  friend,  provided  he  observe  his  neutrality,  465 
goods  of  an  enemy  on  board  the  ship  of  a  friend  may  be  taken,  466 
ihb  lawful  goods  of  a  friend  on  hoard  of  an  enemy  to  be  restored,  466 
contraband  of  war  is  lawful  prize  on  board  a  friend,  466 
procedure  to  condemnation  or  acquittal,  466-469 
opposition  to  England  induced  a  difference  on  these  points  in  1778  and  1780,  469 
the  CJons^ss  of  Paris,  1856,  established  among  the  contracting  powers,  and  all 

who  should  assent^  what  principles,  470 
United  States  accept  all  but  the  abolition  of  privateering,  470 

11.  under  embargo — 

this,  although  not  one  of  the  operations  of  war,  may  yet  be  converted  into 

reprisals,  471 
meanwhile  it  operates  no  dissolution  of  the  contract  with  the  seamen  or  the 

freighters,  471 
but  if  the  detention  is  by  the  sovereign  of  the  freighter,  the  latler  may  by  notice 
determine  the  contract  without  liability  to  damages,  471 
tbis  also  the  French  law,  472 
what,  in  case  the  cargo  be  perishable,  473 

12.  after  declaration  of  war — 

this  imports  a  prohibition  of  commercial  intercourse  with  the  enemy,  478 

a  natural  born  subject  or  neutral  friend  who  is  remonmt  in  the  enemy's  country 

is  impressed  with  the  enemy  character,  473 
property  acquired  by  commercial  intercourse  with  such  a  person  is  liable  to  he 

made  prize,  473 
instances  of  this  stated  by  Lord  Stowell,  473 
qtuerty  whether  goods  purchased  before  the  declaration  of  war  may  be  brought 

away  from  the  enemy's  country  after,  474 
or  whether  goods  may  be  lawfully  acquired  after  this  from  British  subjects  or  allies 

about  to  leave  the  country  and  brought  away  from  it,  474 
there  is  reason  to  doubt  it,  474 

American  law  unfavourable  to  such  a  proceeding,  474  n. 
but  a  subject  may  quit  the  enemy's  country  with  his  goods,  if  he  do  so  withont 

delay,  475 
contracts  made  after  this  with  an  enemy,  or  one  who  is  remorant  in  his  oouiitrj, 

illegal,  475 
claims  due  before  to  enemy  are  suspended,  4^5 
executory  contracts  dissolved,  475 

partnership  with  one  who  becomes  an  enemy  thereby,  Is  dissolved,  475 
a  policy  on  enemy's  goods  is  a  nullity,  475 
if  the  declaration  of  war  reach  the  port  of  loading  before  the  expiration  of  the  lie 

days,  and  the  freighter  till  then  has  neglected  to  furnish  a  cargo,  that  is  no 

ground  of  action  agiinst  him,  476 
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NON-FBRFOBMANCB  UNDER  AFFRBIGHTMBNT— (con«titt£«(2). 

if  the  parties  to  the  contract  are  neutrals  to  the  war,  the  contract  remains  binding 
notwithstanding  any  difficulty  or  impossibility  of  performing  it,  476 

unless  they  hare    expressly  provided  for  the  events  which  have   oc- 
curred, 464 
or  imless  the   consequences  of  war   declared  are  avoided   by  express 
authority  of  the  Crown  before  the  contract  is  dissolved,  477 
afterwards  it  is  too  late,  477 
those  rules  touching  commercial  intercourse  bind  allies  in  the  war,  477 

and  may  be  enforced  by  one  sovereign  against  the  subject  of  the  other,  477 
after  declaration  of  war  there  can  be  no  transfer  of  property  in  traruitu  in  fraud 
of  the  belligerent  right  of  capture,  477 

until  such  transfer  is  made  effectual  by  possession  of  the  transferee,  477 
this  may  be  at  any  point  in  the  voyage,  477 
prize  courts  narrowly  watch  these  proceedings,  477 
property  in  such  times  follows  the  rights  of  the  person,  478,  480 
was  the  owner  at  the  time  of  seizure  entitled  to  restitution — is  he  at  the  time  of 

adjudication  in  a  capacity  to  claim  ?  478,  480 
declaration  of  war  may  have  a  retro-active  effect  when  the  relations  of  two  coun- 
tries before  that  were  ambiguous,  478,  480 
property  is  easily  impressed  with  the  character  of  the  country  of  which  it  is  the 
produce,  although  derived  from  the  estate  of  a  neutral,  478,  480 

13.  convey — 

is  a  necessity  and  a  statutory  duty  in  time  of  war,  479 

by  a  warranty  to  sail  with,  the  shipowner  contracts  an  obligation,  neglect  of  which 

involves  damages,  479 
what  will  satisfy  the  warranty,  479 

(See  Convoy,) 

14.  capture^ 

enemy's  ships  exposed  to,  480 

enemy*s  goods  in  neutral  bottoms  are  now  protected,  480 

the  colours  and  pass  the  ship  sails  under  are  conclusive  against  her,  481 

not  for  her,  481 
circumstances  of  unfavourable  presumption  against  her,  481 
as  to  the  ownership  of  property  on  board,  it  is  the  rule  of  the  court  that  property 

shipped  to  an  enemy  vests  in  the  captor,  unless  there  is  clear  evidence  of  its 

being  still  the  property  of  the  shipper,  481 
property  shipped  by  an  enemy  vests  in  the  captor,  unless  there  have  been  an  order 

for  the  goods,  or  acceptance  of  them  by  consignee  before  capture,  481 

15.  right  of  search — 

still  belongs  to  the  belligerent  power,  482 
if  resisted,  with  notice  of  the  war,  it  entails  condemnation,  482 
a  clear  intention  to  resist  is  enough,  482 

16.  contraband  of  war — 

canying  contraband  is  unneutral,  482 

the  offence  is  consummated  by  leaving  the  port,  482 

it  is  purged  by  the  discharge  of  the  contraband  articles,  488 
capture  in  the  meantime  entails  confiscation  of  all  the  property  on  board  belougiog 
to  the  owner  of  the  contraband,  483 

the  ship  too,  so  far  as  she  belongs  to  him,  483 
she  at  least  loses  fireight  and  incurs  expenses,  488 

but  by  malignant  circumstances  attaching  she  may  be  liable  to  condemna- 
tion, 483 
what  articles  are  contraband  of  war,  483,  484 
conveyance  of  military  forces  or  official  despatches  for  the  enemy  is  a  noxious 

offence,  485 
it  is  only  under  circumstances  very  peculiar,  and  after  the  greatest  caution  has 
been  used,  that  a  master  in  respect  of  cargo  or  despatches  is  allowed  to  aver 
ignorance,  485 

17.  blockade — 

must  be  constituted  and  maintained  by  an  effective  force,  487 

it  is  not  ended  by  an  accidental  interruption  due  to  the  wind,  487 

neutrals  are  bound  in  such  a  case  to  presume  as  much,  487 

tecut,  if  the  interruption  is  by  a  superior  force  of  the  enemy,  the  blockade  is 
thereby  ended,  487 

the  prohibition  of  intercourse  must  be  impartial  towards  all,  indnsive  of  the  sub- 
jects of  the  blockading  power,  487 

a  relaxation  in  favour  of  one  party  extends  to  all,  487,  488 

may  be  constituted  legally  without  notification,  488 

3  ri  2 
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without  notifioation  of  the  eommencement  there  ib  an  end  in  law  at  the  nine  time 
with  the  raising  of  the  blockade,  488  .  .  .        ..^ 

with  notification,  blockade  is  presumed  to  continne  till  it  is  repealed  by  notifi- 
cation, 488 

notification  to  a  government  is  notice  to  all  its  subjects,  488 

eyidence  requisite  to  prove  a  breach  of  blockade,  489 
existence  of  the  fact,  489 
knowledge  of  its  existence,  489 

what  amounts  in  law  to  notice,  489,  490 

the  presumption  in  law  and  the  circumstances  that  change  it,  490 

what  acts  amount  to  breach  of  blockade,  491 

intcnosition  of  lighters  changes  not  the  nature  of  the  offence,  493 

what  acts  are  not  breach  of  blockade,  although  there  is  communication,  493 

the  consequence  of  breach  of  blockade  is  confiscation  of  the  ship,  493 

generally  also  of  the  cargo,  493  .        ^   .  ^  ino 

tlie  presumption  of  law  is  to  the  prejudice  of  the  cargo  in  such  circumstances,  493 
circumstances  which  alter  this  in  respect  of  the  cargo,  494 
the  offence  of  breach  is  not  laid  aside  till  the  vessel  have  terminated  her  voyage,  494 
unless  the  blockade  terminates  before,  495  ,,,•,- 

a  charter-party  for  a  voyage  forthwith  to  a  port  that  is  known  to  be  blockaded  is 

illegal,  495, 496  "  ,^^    ,aa 

the  sailing  from  the  port  is  the  commission  of  the  offence,  495,  49o 
as  to  inquiry  by  the  way,  495 

difference  as  to  blockade  with  and  without  notification,  496 
exception  only  in  favour  of  distant  ports,  495 

Medeiros  v.  Hill  stated,  496  ,    .  .         r  t_j 

opinion  of  Tindal,  C.  J.,  examined  in    connection  with  the  deaaions  of  Lord 

Stowell,  497  n.  ... 

this  opinion  in  Medeiros  v.  Hill  appears  to  have  influenced  American  wnlere, 

499  n.,  600  n.  .,.!.,. 

the  Uw  of  France  is  express,  blockade  does  not  operate  a  dissolution  of  the 

contract,  498 
the  American  law  seems  to  agree  with  that  of  this  country,  it  operates  a  dissolutioii 

of  the  contract,  at  least,  when  it  is  the  port  of  destination  which  is  blockaded, 

500 
13.   dissolution  of  the  contract — 

by  voluntary  act  of  the  parties,  500 

by  matter  extrinsic,  already  referred  to  above,  501 

illegality  of  the  contract  may  affect  both  parties  when  they  are  subjects  of  the  same 

government,  whose  act  renders  their  contract  ill^ai,  501 
a  mere  prohibition  to  export  by  the  government  to  which  neither  is  subject  leaves 

the  contract  binding,  502 
unless  it  provides  for  such  an  event,  502 
1 0 .    measure  of  damages — 

is  the  loss  arising  from  the  breach  of  contract,  50^1 

this  loss  to  a  shipowner  from  non-performance  by  the  freighter  is  the  freight  that 

would  have  been  earned,  less  the  expense  of  earning  it  and  any  freight  eaned 

in  the  same  time,  502 
qy.  whether  the  shipowner  is  bound  to  seek  freight  elsewhere,  in  order  to  reduce 

the  amount,  502 
if  the  charterparty  substitutes  a  sum  certain  in  case  of  breach,  he  is  entitled  to 

that  without  deduction,  503 
if  the  provision  made  for  dispensing  with  performance   is  neglected  by  him, 

for  whose  benefit  it  was  inserted,  it  is  as  though  no  such  provision  ever  were 

there,  503 

NORTHERN  LIGHTHOUSES,  COMMISSIONERS  OF  (see  Lighthouses), 
incorporation  of,  686 
to  manage  wbat^  685 
to  consist  of  whom,  686 
powers  of,  686,  687,  688 

NOTICE 

of  trusts,  excluded  from  the  register,  86,  621 

not  receivable  by  the  i-egistrar,  36,  621 

of  mortgages  not  registered,  does  not  affect  the  priority  of  registered  mortgages, 

40-42 
notice  of  dissent  to  employment  of  ship  indispensable  to  save  from  loss  by  it,  92 
of  the  amval  of  the  ship,  freighter  not  entitled  to,  446 
except  when  the  outward  cargo  was  for  another,  357 
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OWNERS.     (See  AcquiiUumf  Transfer,  lUfjiiter,  Ship,  Master.) 

1.  how  beeome  bo — 

by  construction  of  ship,  1 

by  pnrchaee  of,  7 

by  capture  o^  16 

evidence  of  property  Testing,  2-6,  14,  15,  18,  22,  1^4,  26,  83,  34 

2.  vho  may  be  of  British  ship,  27,  68,  70,  615 
who  may  not  be,  35,  79 

3.  evidence  of  who  is  owner — 

the  register,  65-80,  33 

in  case  of  executory  contract,  15,  33 

in  case  of  unregistered  bill  of  sale,  34 

for  the  purpose  of  the  registrar,  70,  71,  74,  75 

for  the  purpose  of  the  creditor,  101-103 

for  the  purpose  of  the  shipper,  308-315 

4.  relation  among  themselves  and  to  others — 

as  partners  in  the  property,  87,  88 
as  part  owners,  87,  88 
in  respect  of  employing  the  ship,  88-96 
as  partners  in  the  adventure,  97 
freight  an  incident  of  ownersbip,  99 

effect  of  this  doctrine,  99 
in  case  of  bankruptcy  of  one  part  owner,  100 

5.  their  relation  to  the  ship^s  husband,  165,  166 

he  is  agent  to  them,  100,  105,  165 

to  what  extent,  105,  167 
his  duty  to  them,  166,  167 

6.  their  relation  to  the  ship-broker,  168,  169 

as  agent,  169-171 

7.  their  relation  to  the  insurance-broker — 

as  agent,  172 
as  principal,  174 

8.  their  relation  to  the  ship-master — 

as  agent,  105 

his  appointment,  120 

his  authority,  121-163 

his  duty,  163,  177-182 

his  rights  agadnst  them,  164 
to  the  pilot,  255,  257 
to  the  tug  and  pilot,  263,  264 

9.  rights  of—  • 

in  relation  to  the  master,  163,  179 
to  the  ship's  husband,  166- 
to  passenger  traffic,  293 
under  the  contract  of  affreightment,  as  ascertained  by  stipulationsi 

349-375 
under  it  in  respect  of  performance,  875-882 
under  it,  in  respect  of  payments  for  freight,  383-444  see  431-433 

in  respect  of  demurrage  and  average,  444-454 
plea  of  nou -performance  of  part  when  no  answer  to  an  action  for 

freight,  460 
when  plea  of  non-peiformanee  is  a  sufficient  answer,  460,  461 
as  to  damages  for  non-performance  by  freighter,  461 

the  usual  exceptions  do  not  apply  to  him  unless  by  express  words 

inserted,  461 
when  non-performance  by  ship-owners  is  a  good  plea  for  freighter, 

461,  463 
when  no  answer  to  the  action,  462,  468 
voyage,  when  it  commences,  to  be  within  the  exception,  464 
measure  of  damages,  502 
10.   lUbilltyof— 

to  public  imposts,  37,  680 

to  claims  on  maritime  lien,  60,  61 

to  forfeiture,  for  what,  62-64 

on  what  contracts  of  the  master,  103,  105 

as  to  the  usual  employment  of  the  ship,  121-128 
for  repairs  and  necessaries,  128-131 
through  pledging  their  credit,  131-134 

hypothecating  ship,  freight,  and  cargo,  134-143 
selling  the  ship,  146-152 
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OWNERS— (cwUinued), 
liability  of— 

in  case  of  eubstituted  master,  152-154 

new  owners,  how  &r  liable,  154,  209 

by  what  law  abroad,  155-163 

on  what  claims  of  the  master,  164 

at  common  law,  for  damage  by  negligence  of  the  pilot,  255 

tecui  under  statute,  257 

how  pleaded,  onus  of  proof^  259,  260 
in  relation  to  passenger  tiuffic,  290-306.     (See  Passengtrs.) 
under  the  contract  of  afiieightment,  807-348.     (See  Affreightmeni,  Charles 

party,  BUI  of  Lading^  Cargo.) 
in  regard  to  performance  of  this  contract,  349-875.     (See  PtrfwviaMOty 

Cargo.) 
stipulated  exceptions — 
act  of  God,  meaning  of,  456 
what  catastrophe  is  too  remote  to  be  included,  456 
fire,  considered  in  relation  to  the  common  carrier's  liability,  457 

statutory  limitation,  458 
dangers  of  the  sea,  what  it  includes,  458 

West' Indian  exception,  as  to  risk  of  boats,  458 

it  is  enough  if  the  ship  be  reasonably  fit  for  the  voyage,  459 
robbers,  thieves  not  included  in  this  exception,  459 
dangers  of  the  road,  does  not  include  theft^  459 
injury  by  rats  not  included  in  dangers  of  the  sea,  and  owners  are  liable 

although  a  cat  is  kept  on  board,  459 
confiscation  of  cargo  abroad,  how  pleaded,  in  order  to  be  a  suffideni  answer, 

459 
under  embargo,  471.     (See  Embargo,) 
after  declaration  of  war,  478.     (See  War,  Declaration  of.) 
in  respect  of  convoy,  857,  479.     (See  Convoy,) 
to  capture  and  condemnation,  480.     (See  Capture^  Price  of  War,  Non^per- 

formance.) 
in  case  of  blockade,  486.     (See  Blockade,  Non-Performance,) 
in  case  of  notice  of  stoppage  in  tranwtu,  liable  fbr  negligence,  521,  522 

11.  extent  of  their  liability — 

no  limitation  to,  at  common  law,  105, 106 

by  maritime  law,  106, 107 
limitation  by  statute,  107, 108 

French  law  as  to,  108 
•  by  Merchant  Shipping  Act)  109,  704 

this  is  restricted  to  British  sea-going  ships,  lOD,  113,  704 

does  not  extend  to  foreigners,  118,  604 
measure  of  the  limitation,  111 

ship,  what)  111 

freight,  what,  112 
in  case  of  different  losses,  118,  704 

12.  legal  proceedings — 

by  owners,  on  tort,  114 
on  contract,  115 

as  to  employment  of  ship,  92-96 

against  owners,  115,  116 

under  Merchant  Shipping  Act,  in  case  of  damage,  117,  704 
application  to  equity,  in  cases  of  uncontested  liability,  119,  706 
or  to  common  law,  603 

PASSAGE  BROKER 

must  have  a  licence,  304 

their  public  duties  in  respect  of  their  runnera,  304 

runners  to  be  licei^d,  registered,  and  wear  badge,  304 

PASSAGE  MONEY 

payment  of,  a  condition  precedent  under  the  statute,  293 
right  to  return  of,  when,  292,  293,  295 

this  right  may  be  given  up  for  advantages  under  statute,  295 
general  propositions  with  regard  to  in  American  law,  294  n. 

PASSENGER  SHIPS 

what  ships  are  so  within  the  Passengers  Act,  290,  302 
how  to  be  fitted  up  and  made  seaworthy,  304 
ballasted,  stored,  and  loaded,  804 
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PASSBNaBR  BEIB^-icotUinued). 

provisioned,  296,  804 

number  of  crev  and  passengers,  804 
these  are  conditions  of  oertifioate  being  granted,  303 
passenger  steamers  to  be  sunreyed  and  certified,  304,  671 
powers  to  prevent  oyer-crowding  of  steamers,  and  to  exclude  improper  persons,  805 

PASSBNGEB  STEAMERS 
defined,  671 
to  be  surreyed  at  least  twice  a  year  by  surTeyors  appointed  by  the  Board  of  Trade, 

804,  671 
times  of,  672 

duty  of  owners  to  require  such  surveys,  672 

duty  of  surveyors,  if  satisfied,  to  make  declaration,  and  give  same  to  owners,  672 
duty  of  owners  to  forward  these  within  fourteen  days  to  Board  of  Trade,  672 
Boflffd  may  then  issue  certificate,  673 

duration  of  certificate,  if  not  cancelled  meanwhile,  673 

to  be  put  up  in  conspicuous  part  of  the  vessel,  673 
clearance  or  transire  to  be  refused  to  ship  without  certificate,  674 
penalty  for  carrying  over  the  certified  number,  674 
forgery  of  certificate  a  misdemeanor,  674 
shelter  for  deck  passengers,  671 

PASSENGBBS 

1.  statute  and  common  law  applicable  to,  290 

not  affected  by  Merchant  Shipping  Act,  1854,  712 

2.  contract  with,  291 

must  be  in  writing  within  the  statute,  and  in  the  prescribed  form,  291 
requires  no  stamp,  291 

3.  time  of  sailing  or  embarkation — 

when  time  is  of  the  essence  of  the  contract,  delay  absolves  the  passenger 

and  gives  damages,  291 
secus,  if  it  is  not,  292 
the  statutory  form  gives  the  time  of  siuling  for  cabin  passengers,  time  of 

embarkation  for  others,  292 
statutory  rights  for  not  receiving  on  board  on  the  day  mentioned,  and  for 

not  sailing  within  a  specified  time  after,  292,  293 

4.  payment  of  passage  money — 

if  prepaid,  when  it  may  be  recovered  back  at  common  law,  293,  294 
when  under  the  statute,  293,  294,  295 

5.  performance  by  the  owners — 

under  the  statute^  steerage  passengers  may  be  sent  by  an  equally  eligible 

ship,  293 
BteuB  at  common  law,  298 
in  case  of  accident  by  the  way,  owners  bound  to  repair,  if  that  possible  and 

reasonable,  294 
whether  they  are  boand  in  all  events  to  carry  the  passengers  to  their 
destination  depends  on  the  contract,  294 
if  they  do  not,  they  are  entitled  by  American  law  to  no  passage 
money,  294  n. 
American  law  as  to  passage  money  and  performance,  294  n. 
English  kw,  294,  397 

statutory  law,  294,  295 
one  fiimily  not  to  be  separated,    unless  the  emigration  officer  think  it 
proper,  295 

6.  seaworthiness  of  the  ship — 

public  duty,  304 
private  right,  296 

7.  health  of  passengers — 

statutory  rules  as  to  accommodation,  stores,  comfurts,  and  medical  practi- 
tioner, 290 
oommon  law  duty  as  to,  296 

8.  provisions-" 

statutory  scale,  296 
oommon  law  right,  297 

statutory  right  of  steerage  passengers  when  detained  in  starting,  and  before 
landing,  297 

9.  discipline — 

right  and  power  of  the  master  as  to,  297,  298 
excess  gives  damages,  298 
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PASSBNGBBS— (corKtrnted). 

10.  legal  remedies — 

apecial  dunage,  299 
statntoiy  righto,  299 

11.  eTidoDce,  800 

12.  Biiito  againat  public  officers,  801 

18.  limitatioii  of  snito  for  breach  of  statatory  daties,  801 

14.  applicability  of  statate — 

to  persons,  801 

vho  is  a  cabin  passenger,  302 

which  is  a  passenger  ship,  302 

what  voyages  are  within  the  statute,  308 

proyision  as  to  insurances,  303 

15.  statatory  duties  and  officers — 

certificate  for  passenger  ship  requisite,  303 

conditions  of  obtaining  it,  803 

passage  brokers  and  tJ^eir  mnnets  must  be  licensed,  304 

survey  of  passenger  steamers,  804,  671 

penalty  on  persons  crowding  steamers,  304,  305,  674 
on  persons  avoiding  to  pay  iarea,  305,  674 
and  then  refusing  to  give  name  and  address,  675 

power  to  remove  improper  persons,  305,  675 

16.  remedy  of  passenger  for  damage  received  by  negligence,  305 

PAWN,  OR  PLEDGE 

distinguished  from  bottomry,  45 

from  hypothecation  by  the  civil  law,  45  n. 

PAYMENT 

of  freight  determines  the  lien  on  the  cargo,  441 

what  amounte  to  payment,  442 

preference  of  a  bill  to  cash,  442 

duty  of  the  master  to  draw  and  present  the  bill  for  acceptance,  when  a  bill  is  the 

stipulsrted  mode  of  settlement,  442 
an  offer  to  accept  on  these  conditions  is  a  good  tender,  442 

PEBFOEMANCB  UNDBB  AFFBBIGHTMENT 
By  the  master  and  owners — 

1.  Preparing  for  the  voyage — 

their  duty  to  provide  a  ship  seaworthy,  849 

resto  on  a  fundamental  principle  of  law,  850 

is  stipulated  in  chorterparty  and  bill  of  lading,  350 

and  by  the  law  of  France  there  may  be  action  for  breach,  notwithstandisg 

certificate  of  official  survey,  350 
so  it  would  be  in  English  law,  850  n.,  351 
Pothier  however  held  that  this  was  not  just  to  the  owners,  851 
as  to  boats,  requirement  of  the  statute  on  the  part  of  every  decked  ship 

proceeding  from  United  Kingdom,  350  n. 
cases  of  stipulated  non-responsibility,  351,  352 
seaworthiness  as  to  crew  and  pilot,  852,  853 
readiness  to  receive  cargo,  853 
receipt  of  cargo,  853 

manner  of,  and  commencement  of  liability,  858 
number  of  hands  to  receive  and  guard,  853 
liability  in  case  of  theft  or  robbery,  858 

and  for  accidental  damage  in  taking  on  board,  353 
dunnage,  354 
the  place  of  ballast  may  be  occupied  by  owner's  own  goods^  notwithstanding 

entire  ship  is  freighted,  354 
liability  for  the  consequences  of  bad  stowage,  854 

except  when,  354,  855 
quantity  of  cargo,  355 

should  not  be  carried  on  deck  when  that  is  illegal,  355 
cargo  should  not  beof  prohibited  or  uncustomed  goods,  or  contraband  of  war,355 
ship's  papers  should  be  regular,  856 

2.  Commencing  the  voyage — 

should  not  be  till  the  lie-days  and  if  required  the  demurrage-days  are 

ended,  356 
state  of  the  weather,  357 
duty  to  take  convoy,  857 
what  amounts  to  a  satis&ction  of  warranty  to  do  so^  857,  861 
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PBKFOBMANCB  UNDBR  AFFKBIGHTMSNT— (con^mu«(2). 

3.  pniBiiiiig  the  royage — 

there  is  an  implied  stipnlAtion  in  the  oharterparty  and  policy  of  insurance 

against  deviation,  8tfl 
consequences  of  deviating,  862 

imless  justified  by  usage  or  humanity,  862,  863 
usage  is  barred  by  the  express  contract,  862 
succession  of  ports,  order  of,  863 
calls  for  orders,  868 
repairs  to  ship,  863 

consequences  of  continuing  without  repairs  when  they  are  necessary,  361 
transhipment,  master^s  power  as  to,  364 
whether  compulsory  not  decided  by  English  courts,  364 
foreign  law  on  this  point,  864-866 
duty  to  take  care  of  cargo,  366 
as  to  damage  by  rats  on  board,  867 
oonunon  law,  liability  of  common  carriers,  867 

4.  ending  the  voyage — 

delivery  of  cargo,  367 

to  whom,  867 
on  payment  of  freight,  868 
lien  for  freight,  863 

other  charges  against  the  consignee,  368 
what  goods  may  be  detained  for  freight,  868 
detention  should  not  be  on  board,  369 
may  warehouse  them  under  the  lien,  869 
detention  of  part  after  lien  is  given  up  improper,  869  n. 
what  delivery  is  a  discharge  of  the  owners  and  master,  870 
master  bound  to  wait,  how  long,  871 

imperfect  delivery  may  be  with  &ult  in  the  owners  or  without,  871 
they  are  liable  or  not  accordingly,  871 
when  goods  have  been  sold  for  the  ship's  use  during  the  voyage,  proprietor 

may  recover  the  price  they  fetched  or  the  price  they  would  have  sold  at 

in  port  of  delivery,  872 
how  declare  for  this,  372  n. 
if  the  ship  perish  and  all  in  her  after  such  a  sale,  jurists  differ  as  to 

whether  the  goods  sold  should  be  paid  for,  372-875 
the  better  opinion  seems  to  be  that  they  must  be  paid  for,  372-375 

5.  by  the  freighter,  375 

if  he  get  the  ship  into  his  possession,  he  most  use  the  diligent  care  of  a 

prudent  man  in  respect  of  it,  375 
under  affireightment,  must  name  the  place  of  destination  within  reasonable 
time,  375 
and  may  not  put  supercargo  aboard  for  that  purpose  without  stipula- 
tion, 375 
time  for  his  performance^  in  the  absence  of  stipulation  is  implied  to  be 
reasonable,  375 

6.  as  to  cargo— 

any  authority  or  licence  necessary  to  obtaining  must  be  provided  by  him,  876 
bound  to  ship  no  uncustomed  or  prohibited  goods,  376 
not  entitled  to  load  in  nnusual  parts  of  the  ship  without  stipulation,  376 
bound  to  load  a  full  cargo  if  he  stipulate  this,  although  ship  exceeds  repre- 
sentation of  her  capacity,  377 
may  not  ship  destructive  goods  without  notice,  877 

penalty,  877 
statutory  licence  to  shipowner  to  open  and  inspect  goods  suspected  on  this 
gi-ound,  877 

or  refuse  to  take  them  on  board,  877 
what  goods  he  may  ship  to  satisfy  the  charterparty,  878,  879 
when  he  may  not  load  for  intermediate  voyage,  380 
may  not  reland  cargo,  or  have  other  bills  of  lading  executed  without  offering 
a  complete  indemnity,  880 
and  paying  freight,  486 
is  not  entitled  to  notice  of  the  arrival  of  the  ship,  880 
bound  to  discharge  within  the  stipulated  or  a  reasonable  time,  8S0 
if  a  new  contract  is  substituted  and  performed  without  his  authority  he 
may  repudiate  the  transaction,  380 
but  not  if  there  is  merely  a  dispute  about  something  of  this  kind,  880 
payment  of  primage  and  average,  381 
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PBBFOBMANGE  OF  PAflSENGEB  CONTRACT 
with  regard  to  paaaengen,  by  the  owners — 

when  they  are  bound  to  the  day  named,  291 
when  such  day  ie  matter  of  representation  only,  292 
when  under  the  statute,  292 
bound  at  common  Uw  as  to  the  particular  ship,  293 
may  send  any  except  cabin  passengers  by  an  equally  eli^ble  ship,  293 
whether  at  oommon  law  they  are  bound  to  carry  the  passengers  in  all  erents 
to  their  destinations  depends  on  the  contract,  294 

American  law  as  to  Uiis,  294  n. 

statutory  provision  on  this  point,  294,  295 
right  of  one  fiiinily  to  be  carried  together,  295 
duty  of  owners  to  provide  a  seaworthy  ship,  296,  304 

to  provide  for  the  health  of  passengers,  296,  304 

as  to  stores  and  diet,  296,  297 

PEBIL3  OF  THE  SEA.     (See  Dangert  of  the  Sea.) 

PERSONALTY 

includes  ships,  1 

personal  chattel  to  be  constructed,  law  as  to  vesting  of  property  therein,  2-7 

PILOT 

a  local  helmsman,  251 

early  incorporation  of  such  persons,  251 

existing  powers  and  jurisdiction  confirmed,  so  fiur,  252,  675 

powers  by  bye-law,  252,  676,  677 

appeal  in  regard  to  the  bye-laws,  252,  677 

the  power  of  the  pilotage  authorities  over  pilots  is  absolute,  252  n. 

pilot  qualified  by  registration  of  lioenoe  for  a  district,  252,  679 

is  bound  to  produce  his  lioenoe  to  person  employing  him,  252,  679 

and  to  deliver  it  up  on  demand  of  pilotage  authority,  252,  679 
his  rights  within  his  district  exclude  unqualified  pilots,  except  in  distress^  253,  680 

the  master  is  bound  to  engage  him,  253,  680 
except  when,  254,  681 

unqualified  pilot  superseded  by  a  qualified  pilot,  254,  681 

penalty  on  unqualified  pilot  acting  within  a  district,  and  not  under  exoep- 
tional  circumstances,  681 
his  duty  is  to  take  charge  of  the  vessel  when  required,  254 

or  lead  it  if  he  cannot  board,  254,  680 

he  must  not  misrepresent  the  condition  of  the  vessel  at  the  moment^  254,  $S0 
his  functions  on  board  make  him  paramount,  255 

the  master  bound  to  see  that  he  is  obeyed,  255 

this  is  in  consideration  of  his  responsibility,  255 

limit  of  responsibility  of  Trinity  House  pilot,  256 
his  relation  to  the  owners  at  common  law  is  that  of  agent  to  principal,  256 

qucgrey  whether  master  in  that  case  is  responsible  also,  256 

now  &r  the  master  may  interfere  with  the  pilots  prerogative,  256  o. 
under  the  statute,  his  employment  compulsory  and  their  liability  nil,  257,  680, 
683,  085 

what  words  sufiice  to  make  it  compulsory,  257 

review  of  cases  on  the  Liverpool  Act,  257  n. 

when  and  where  compulsory,  and  on  what  ships,  258,  680,  683,  684 
irresponsibility  of  owners,  how  pl^ed,  259 

how  proved,  and  by  whom,  259,  260 
pilotage  rates,  his  title  to  these  and  no  more,  261,  680,  681 

master  must  not  deceive  him  as  to  draught  of  the  diip,  261,  681 

pilot  may  earn  more  as  salvor,  261,  526 
remedy  for,  262,  681 

who  liable  for,  262,  681 

to  whom  payable,  262,  681 
relation  of  pilot  to  tug,  268 

his  presence  on  board  is  necessary  to  the  seaworthiness  of  the  ship,  when,  352 
offences  by  pilots  in  that  capacity,  and  the  penalties  and  punishment  attaohingi 

681,  682 
Trinity  House  pilots,  683,  684 

rates,  684 

pilot  fund,  685 

outport  districts,  682,  685 

PILOT  BOAT 

must  be  approved  and  licensed,  679 
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PILOT  BOAT— (continued). 

how  diatinguflhed  in  hull  and  flag,  679 

pilot  to  hoist  Mb  flag,  though  not  in  his  own  boat,  ($79 

penalty  on  any  other  boat  displaying  pilot  flag,  679 

PILOT  LIGENCB 

to  be  given  to  qualified  pilot  on  his  appointment,  679 

registered  for  the  district,  before  whom,  252,  679 
produced  to  person  employing  him,  on  request,  252,  679 
penalty  for  defi^alt,  and  for  refusal,  252,  679 
delivered  up  to  pilotage  authority  on  demand,  252  n.,  679 

PILOTAGE  AUTHORITIES 

their  jurisdiction,  252,  675 
powers,  252,  676 
bye-laws,  252,  677 
appeal  against  bye-laws,  252,  677 
returns  required  of  them,  677 
upon  £edlure  to  give  such  returns,  &c.,  Her  Majesty  in  Council  may  order  transfer 

of  their  powers  to  the  Trinity  House,  677 
power  to  license  the  master  or  mate  of  any  ship  submitting  to  be  examined  for  the 

purpose,  678,  680 
renewal  of  certificates,  678 
appeal  to  Board  of  Trade  in  respect  of,  678 
fees  upon,  678 
Trinity  House,  682,  688 

PLEADING.     (See  Action,  Action  in  rem.) 

parties,  misjoinder  of  plaintiffs  no  ground  for  abatement,  605 
judgment  may  be  given  against  all  or  some  of  them,  605 
right  to  costs  saved  for  the  defendant,  605 
and  his  right  of  set-off^  605 
all  the  owners  should  be  joined  as  plaintiflb  in  an  action  on  wrongs,  114 

otherwise,  plea  in  abatement,  114 
if  all  the  owners  are  not  joined  as  plaintiffs  in  an  action  on  contract^  the  defendant 

may  take  advantage  of  the  nonjoinder  by  evidence,  115 
if  all  the  owners  are  not  joined  as  defendants  the  nonjoinder  must  be  pleaded, 

115,  116 
rule,  when  it  is  ambiguous  whether  the  action  be  in  tort  or  contract,  116 
parties  to  the  action  on  a  charterparty  under  seal,  who  are  proper  to  be,  815'817 

who,  when  not  under  seal,  817,  818 
parties  to  the  action  on  a  bill  of  lading  in  respect  of  the  goods,  889,  848-847 

in  respect  of  freight  and  demurrage,  841,  342,  426,  427,  446 
parties  to  the  action  for  bad  stowage,  854,  855 
parties  to  the  action  following  upon  summary  arrest  of  foreign  ship  for  damage, 

604,  709 
count  for  goods  bargained  and  sold  does  not  lie  when  the  property  has  not  passed,  4 
not  necessary  to  aver  scienter  in  an  action  on  a  warranty,  9 
when  special  damage  is  laid,  it  should  not  be  too  remote,  299 
declaration  bad  for  not  showing  the  right  of  the  plaintiffs  to  sue  on  charterparty, 

315 
declaration  on  the  translation  of  a  foreign  instrument,  if  the  translation  be  wrong 

the  court  will  nevertheless  have  regard  only  to  the  tranalatiou,  320,  890 
declaration  must  be  special,  when  contract  and  not  a  mere  debt  is  the  foundation 

of  the  action,  316 
how  to  declare  for  freight  or  demurrage  against  assignee  of  bill  of  lading,  at 

common  law,  341,  426,  427,  446,  and  see  369  n. 

how  under  the  Bills  of  Lading  Act,  t6.  and  342  n. 
declaration  for  goods  sold  in  the  course  of  the  voyage  at  a  less  price  than  their 

market  value  at  the  port  of  delivery,  must  aver  special  damage  to  recover  the 

difference,  872  n. 
declaration  for  money  agreed  to  be  paid  in  advance  in  the  name  of  freight,  must 

be,  not  for  freight,  but  for  money  agreed  to  be  paid  in  consideration  of  the 

plaintiff's  taking  the  goods  on  board  his  ship  and  undertaking  to  carry  them, 

384,  397,  294  n. 
declaration  for  freight  of  a  ship  chartered  for  a  gross  sum  and  brings  home  only  a 

portion  of  the  cargo  actually  loaded  must  not  be  on  the  charterparty,  but  upon 

a  new  contract  implied  from  the  acts  of  the  parties,  396  and  note ;  and  see  as 

to  the  case  of  animals  or  passengers  dying  on  the  voyage,  397,  294  n. 
declaration  for  freight  when  the  original  royage  is  only  partially  performed  must 

be  on  a  new,  perhaps  implied  contract,  406,  410,  411 
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declumtion  on  a  charterparty  is  bad  for  omitting  to  show  p]ainiiff*B  right  to  sae 

thereon,  430  n. 

and  for  omitting  from  the  common  count  for  freight  the  worIb  *'moaej 
payable  for,*'  as  showing  a  debt  inpretefUi,  430  n. 

bat  this  may  be  amended  after  writ  of  error  brooght^  or  cured  by 
pleading  over,  430 
most  plead  nonjoinder  of  plaintifls  in  tort^  114 
«ecitf,  in  contract,  115 
must  plead  nonjoinder  of  defendants,  115 
payment  of  aliquot  part  by  a  joint  contractor  is  no  defence  for  him  as  to  the 

residne,  116 
irresponsibility  of  owners  under  compulsory  pilot,  how  pleaded,  259 
manner  of  pleading  the  Passengers  Act,  299  n. 
public  officers  under  that  statute  when  defendants  may  plead  the  general  i^sue  and 

give  the  particular  matter  in  evidence  thereunder,  301 
plea  to  dedaration  for  conversion  founded  on  special  property  under  the  bill  of 

lading,  345  and  note 
in  the  prize  court,  a  master  is  not  allowed  to  aver  ignorance  of  the  contents  of  his 

cargo,  425  n. 
plea  of  monition  from  the  Admiralty  Court  to  pay  the  freight  into  it  in  a  bottomry 

suit,  and  compliance  is  a  good  bar  to  an  action  for  the  freight,  425  n. 
plea  to  an  action  for  freight,  that  shipowner  agreed  to  insure  and  did  not,  is  not 

sustained  by  evidence  of  a  stipulation  that  freight  is  to  be  paid  subject  to  deduc- 
tions for  insurance,  425  n. 
plea  of  confiscation  of  goods  abroad,  in  order  to  be  a  good  answer  to  an  action  by 

the  merchant,  must  show  what,  459,  460 
plea  of  non-performance,  to  be  a  good  answer  to  an  action  for  freight,  must  be 

based  on  a  stipulation  in  the  nature  of  a  condition  precedent,  and  not  merely  on 

a  stipulation  giving  damages,  460,  461 

so,  to  an  action  by  shipowner  for  damages,  461 

otherwise  he  must  also  arer  loss  of  all  the  benefits  of  the  voyage  by  the 
non«performanoe  of  plaintiff  462 
what  stipulations  may  be  pleaded  as  conditions  precedent,  and  what  not,  320- 

328,  460 
plea  of  subsequent  impossibility  is  bad, 

»eeu8,  if  performance  was  also  rendered  illegal,  but  this  must  be  averred,  463 
plea  of  illegality  in  consequence  of  blockade,  considered,  496,  497  n. 
equitable  replication  to  plea  of  release,  that  before  relesse  plaintiff  had  assigned 

his  interest  in  the  freight  to  A.,  of  which  defendant  had  notice,  and  that  the 

release  was  in  fraud  of  A.,  by  whom  and  for  whose  benefit  the  action  had  been 

brought  in  plaintiff's  name,  is  good,  430  n. 

PLEDGE.     (See  Pawn.) 

PORT 

of  registry,  or  home  port,  71 

may  be  changed,  76 
limits  0^  under  stipulation,  to  saQ  from  or  depart,  327 
duty  of  shipper  to  name  port  of  discharge  within  a  reasonable  time,  328 
what  satisfies  stipulation  to  proceed  to,  or  as  near  to,  as  ship  can  safely  get,  329 
election  of  port  determined  by  bill  of  lading,  830 
port  of  call  under  usage,  362 

for  orders,  363 
order  of  several  ports  in  the  coarse  of  the  voyage,  363 

POSSESSION.     (See  Stoppage  in  Transitu. ) 

when  in  law  it  is  ceded,  508 

when  absolutely,  508 

when  conditionally,  508 

when  goods  put  on  board  ship  are  ipso  facto  out  of  the  possession  of  the  shipper,  509 
when  still  in  his  possession,  509 

possession  not  ceded  in  law  without  intention  to  do  so,  509 
possession  not  gained  in  law  without  intention  to  do  so,  510 
when  the  agent*s  possession  is  so  adverse  as  to  and  the  transitus,  510 

when  not,  511 
constructive  possession,  511-516 
possession  considered  with  regard  to  right  of  capture,  430,  481 

P&BMIUM.     (See  Mai-itime  Premium. ) 
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PRUfAGB 

meaning  of,  381 

master  entitled,  except  nnder  express  contract  to  the  contrary,  161 

and  may  recoyer  it  from  the  owners,  164 
daty  of  freighter  to  pay,  454 

PRINCIPAL  AND  AGENT 

this  not  the  usual  relation  between  part-owners,  unless  they  be  partners,  101 
therefore  insurance  on  the  ship  must  be  with  common  consent,  98 
American  law  is  somewhat  different,  101 

liability  of  the  owners,  on  the  contracts  of  the  master,  depends  on  this  relation, 
103, 105.     (See  Master.) 

in  case  of  8hip*s  husband,  103,  105.     {See  Ship^t-huehandf  hnd  aee  Shij)- 
broker,  Insurance-broker.) 
an  agent  to  execute  a  deed  must  be  authorised  by  deed,  815 

and  if,  without  this,  he  profess  to  execute  it  for  the  principal,  the  latter  is 
not  bound  by  it,  815 
form  of  deed  under  which  principals  may  sue,  although  agent  not  authorised  by 

deed,  317 
charteiparty  not  under  seal,  and  agent  bound,  notwithstanding  he  is  described 

agent,  317 
when  evidence  admissible  to  disclose  principal,  317 

when  not,  817,  318 
how  agent  to  execute,  so  as  not  to  be  liable  on  the  instrument,  318 
if  defendant  is  sued  in  a  different  capacity  than  he  appears  in  by  the  instrument, 

the  onus  probandi  is  on  the  plaintiff,  318 
upon  an  instrument  made  without  authority  no  action  lies,  but  only  against  the 

alleged  agent,  on  his  implied  warranty,  318 
what  is  evidence  of  a  general  authority,  so  as  to  make  the  principal  liable,  818 

PRIORITY 

among  mortgages  of  shipping,  how  regulated,  40-42,  44 
among  suitors  in  actions  in  rem,  596 
among  liens,  596 

rule  5[  ranking  as  to  first  class  of  liens,  596 
as  to  second  class,  598 
to  both  relatively,  598,  599 

PRIVATEER.     (See  Capture,  Captor,  Prize,  Prize  Court,) 
makes  prise  by  right  of  war,  16,  17 
the  exercise  of  this  right  limited  to  the  time  of  hostilities  unless  treaty  intervene, 

17 
acquires  no  property  in  the  prize,  except  by  gift  of  the  crown,  16, 17 
must  be  duly  commissioned  against  the  nation  whose  ships  are  captured,  16, 17 
privateering  is  abolished,  16  n.,  470 

this  principle  not  accepted  by  the  United  States,  470 
volunteering  out  of  privateer  into  the  royal  navy,  consequences  of,  on  right  to 

prize,  211 
rights  of  a  privateer,  as  a  joint  claimant  with  H.M.S.  to  military  salvage  reward, 

551 

PRIVILEGE.     (See  Maritime  Lien,) 
meaning  of,  62,  and  n. 
belongs  to  the  civil  law,  62,  and  n. 

PRIZE  ACT 

usually  passed  at  the  commencement  of  hostilities  conferring  rights  on  the  oapton, 

and  ascertaining  their  mutual  shares,  18 
makes  their  claim  to  prize  transmissible  on  death,  18 

PRIZE  COURT 

of  competent  jurisdiction,  belongs  to  the  captors,  18 

exercises  its  functions  in  their  own  country,  or  in  that  of  an  ally  in  the  war,  18 

proceeds  in  rem,  and  therefore  must  have  possession  of  the  prize,  19 

what  is  not  such  possession,  19 

American  and  Continental  doctrine  thereon,  19  n. 

Lord  Stowell  vindicated  against  the  charge  of  surrendering  the  principles  of  the 

Court,  19,  n. 
regards  freight  as  the  payment  due  for  service  done,  415,  416 
accepts  the  doctrine  of  apportionment  of  freight,  416 
in  case  of  capture,    when  it  gives  freight  to  the  shipmaster,    when    to  the 

captor,  418 
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PRIZE  OOTJB,T^(eoniinued). 

it  reqniref  the  Mnrioe  to  be  eonsummated,    anlen  tbftt  U  preTented, 

419-421,  428 
bat  the  forceable  UDlirerj  of  the  eai^go  entitles  the  ship  to  freight,  Qnles 

the  ship  is  liable  to  oondemDation,  421 
if  it  is    unliyered    partly  through  suspicion    of  ship's  chancier,   part 

freight  awarded,  421 
if  the  voyage  is  altogether  prerented  for  such  a  reason,  no  freight,  423,  424 
when  the  caigo  is  sole  cause  of  hoetile  detention,  ship  is  dismiBaed  with 

full  freight,  424 
but  any  unneutral  conduct  depriyes  the  ship  of  freight,  425 
all  capture  must  be  followed  by  judicial  investigation  in  a  court  of  the  eonntry  of 
the  captor,  466 

the  evidence  for  or  against  is  derivable  first  from  the  ship,  466 

a  claim  for  restitution  is  upon  oath,  466 

evidences  of  bad  faith  are  to  the  prejudice  of  the  claimant,  467 

and  may  have  to  pay  costs,  even  if  property  be  restored,  467 

aeetu — if  the  capture  is  without  probable  ground,  captor  pays  costs,  and 

perhaps  damages,  467 
but  if  the  evidence  of  property  is  dehors  the  ship,  the  captor  is  at  least 

excused  paying  costs,  and  he  may  receive  costs,  467 
there  is  an  appeal,  467 

this  mode  of  procedure  is  acknowledged  by  the  law  of  nations,  468 
complaint  on  the  ground  of  unlawful  proceedings  in  capture  should  be  to 

the  courts  of  the  captor^s  country,  and  not  avenged  by  way  of  reprisals, 

468,  469 
when  alone  reprisals  are  justifiable,  469 

PRIZB  OF  WAB 

upon  the  sea,  property  therein  is  not  aoquired,   except  by  the  Royal  Navy  and 

persons  duly  commissioned  by  the  Crown,  16,  17 
when  made  must  be  carried  into  a  port  belonging  to  the  captors,  or  an  aUy  in  the 

war,  18,  19,  and  n. 
practice  of  foreign  nations  on  this  point,  IP,  n. 

of  this  country,  19,  and  n.,  20,  21 
prise  IS  of  the  property  of  the  enemy,  465 

of  the    property  of  a  friend  is  not  made  unless  he  offend  against  his 
neutrality,  465,  466 
prise  might  have  been  of  the  goods  of  an  enemy  in  the  ship  of  a  friend,  466 

but  under  Treaty,  1856,  the  neutral  flag  covers  enemy's  property,  exeept 
contraband,  470 
prise  may  be  of  contraband,  466 

the  lawful  goods  of  a  friend  on  board  an  enemy's  ship  are  not  prise,  466 
the  law  of  prise  is  the  law  of  nations,  468 

subject  however  to  treaty  modifications  between  particular  powers,  468 
modifications  thereon  encouraged  by  France  in  opposition  to  Bngland  frtim  1778 

onwards  till  1856,  469 
the  armed  neutrality  of  1780,  469 
the  Treaty  of  Paris,  1856,  470 
how  tta  the  United  States  have  acceded  to  th6  prindpies  of  this  treaty,  470 

PROBATB,  OR  LETTERS  OF  ADMINISTRATION 

not  indispensable  for  sums  under  50/.,  being  effects  of  deceased  seamen,  245, 648, 649 
indispensable  for  sums  over  that  amount,  245,  648,  649 

PROCEDURE 

general  principles  as  to,  592-609 

general  provisions  as  to,  707-711.     (See  the  chief  sttbjecti  in  the  Index,  under 

vfhieh  the  particvlar  remedy  it  eonndered.) 
criminal  procedure  under  prior  statutes  to  conform  to  that  under  Merchant 

Shipping  Act^  1854,  746 

PROCESS 

service  of,  under  Merchant  Shipping  Aot»  what  shall  be  good  service,  605,  708 

PROHIBITION 

to  Admiralty  Court  in  suits  for  wages,  225,  228,  230 

in  applications  to  give  bail  for  return  of  the  ship,  93,  95,  96 

PROVISIONS.    (See  Seamen,  PasHngert.) 

quality  and  quantity  to  be  specified  m  ship's  articles,  238,  192,  639 
means  of  weighing  at  time  of  distribution,  288,  655 
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PBOYISIONS— (tfotUMiu^. 

oommon  ]«▼  right  for  breach  of  oontraeti  288 

statntory  oompensation  for  imayoidable  deficiency  or  deterioration,  238,  655 

complaint  aa  to  ship's  stores,  241,  654 

if  fiiToloiis  is  punished  by  forfeiture,  241,  654 

in  respect  of  passengers,  296,  297 

when  they  become  a  general  average  loss,  571 

PUFFEBS.    (See  Purehatef  Auetitm,  Sale.) 
employment  of  at  auctions,  12 

doctrine  of  common  law,  in  regard  thereto,  12,  13 
of  equity,  12,13 
of  Scotch  law,  13,  n. 
PURCHASB 

mode  of  acquiring  ship  property,  7 
maxims  of  the  law  relating  to  purchase,  8 
representations  of  the  seller,  when  actionable,  8 
when  they  amount  to  warranty,  8 

must  appear  in  the  written  contract,  9 
when  they  amount  to  fraud,  10 

may  be  proved  aliunde^  11 
conditions  of  sale,  11 

ship  and  stores  as  they  lie,  offset  o(  11, 12 
puffers  invalidate  the  contract  at  law,  12 

and  in  equity  when  more  than  one,  IS 

by  the  law  of  Scotland,  in  any  case,  18  n. 
knock  out  sales  not  illegal,  13  n. 
un&ir  means  to  deter  bidders,  illegal,  13 
under  'shlp^*  what  is  bought,  14 

PURCHASER.     (See  Purchau,  Sale,  Sdler,) 
is  bound  by  law  to  vigilance,  8 

when  he  may  sue  the  seller  on  his  representations,  8,  9;  10 
whether  he  is  bound  to  his  contract  when  puffers  have  been  employed,  12,  13 
may  not  use  un&ir  means  to  deter  bidders  without  vitiating  the  contract,  13 
may  legally  agree  with  another  not  to  bid  against  him,  13  n. 

not  so  in  Scotland,  18  n. 
his  right  to  accruing  freight,  99,  431 

and  liability  to  expenses  in  earning  it,  100 

and  to  premiums  of  insurance,  when,  98,  99 
his  right  to  freight  depends  on  priority  of  title,  when,  438 
of  a  bottomry  bond  by  public  auction  is  not  thereby  released  from  the  inquiries 

which  he  ought  to  make,  136 
caution  to  be  exercised  by  purchaser  of  cargo  from  the  master,  1 45 
caution  to  be  exercised  by  purchaser  of  ship  from  the  master,  148-152 
law  which  ratifies  the  bsrgain  abroad,  155*163 

of  ship  or  property  in  transitu  during  war,  is  liable  to  be  defeated  by  capture  till 
he  gains  actual  possession,  477 

but  this  he  may  gain  at  any  point  of  the  voyage,  477 

the  transfer  is  then  good  Uiough  it  be  a  gift^  or  part  of  the  consideration 
money  remain  unpaid,  479 
his  position  in  English  law  with  regard  to  property  and  possession  of  goods  after 

sale,  505 
when  he  shall  be  said  to  have  gained  possession,  510 
depends  on  his  intention,  510 
may  involve  assent  of  his  agent  as  essential,  511,  515 
constructl?6  possession  suffices  to  end  the  transit,  516 

this  he  may  obtain  during  the  voyage,  511 
if  he  is  not  bankrupt  or  insolvent,  vendor  has  no  right  of  stoppage  in  iramHUf  519 

QUALIFICATIONS 

of  master  and  mate,  how  ascertained,  1 78,  636 

how  certified,  178,  687 

by  whom,  178,  636 

under  whose  control,  178,  590,  686 

examination  for  certificate  of  competency,  178,  686 

certificate  of  competency  or  of  service  indispensable,  179,  637 

QUEEN'S  ENEMIES 

exception  ot,  applies  only  in  £fivour  of  shipowner  in  the  absence  of  express  words, 
461 
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QUBBirS  BNBMIBS-Ccofi/miKcQ. 

ezoeption  of^  oonndered,  464-500 

(See  Embiirgo,    TTor,   Declaration  off  Capture,   Captor^  Prize  of  War,  Non- 
performance,  Blockade.) 

QUITTING  SHIP.    (See  Dacrtton,  Foffeitwre,  Wages.) 
before  she  is  placed  in  secnritj,  offence,  218 
forfeitare  of  hov  much,  in  consequence,  218 

BATS 

ix^juiy  by,  not  included  within  any  of  the  tenne  in  the  UBual  exception  in  bill  of 

lading,  459 
owners  not  excused  for,  though  they  keep  a  cat  on  board,  366,  459 

BKCEIVBBS  OP  WRECK.     (See  Wreck.) 
appointment  o^  554,  693 
powers  for  securing  wreck,  554,  693,  695 
for  rendering  aid  to  distressed  ships,  555,  693,  694 
duty  to  giro  notice  of  wreck,  554,  695 

as  to  unclaimed  wreck,  554,  698 

as  to  salvage,  697,  698 
fees  o(  737.  745 

BBGISTEB  BOOKS 

in  London,  although  themselves  transcripts,  copies  from,  to  be  of  lue  same  effect 

to  all  intents  and  purposes  as  originals,  751 
this  applies  to  register  of  ships  and  of  seamen,  751 

BBGISTBR  OF  SHIPS.     (See  Certificate  of  Registry,  Certificates  of  Mortgage,  of  Sale, 
Registrar,  Registration  ) 

former  policy  o^  restrietiye  and  now  abandoned,  65 

early  history  o^  ^5  n. 

new  purpose  and  policy  of  the  register,  66,  42 

results  of  that  policy,  66  n. 

summary  liew  of  the  scheme  of,  66,  67 

what  ships  belonging  to  what  owners  must  be  registered,  68,  615 

means  of  enforcing  registration,  33,  68,  615 

exceptions  to  tiiis  necessity,  69  and  note»  615 
means  of  registration,  69,  616-620 
place  0^  71,  76,  620 
particulars  on  the  register,  72,  621 
functions  of  bill  of  sale  with  regard  to,  31 
theory  of  the  register,  72.  620 
law  of  the  register,  72,  621 
integrity  of  ^e  register,  how  preserred,  73,  621 
order  upon  the  register,  74,  624 

what  changes  must  appear  on  the  register,  76,  79,  628,  629 
certificates  of  mortgage  and  sale,  77,  626 

entries  on  ^e  register  regarding,  77,  626 

issue  of,  77,  626 

cancellation  of,  78,  79,  628 
dosing  of  the  register,  79,  628 
the  register  as  eyidenoe,  85 

BEGISTEAB  OF  SHIPS.     (See  Register,  Registration,  Certificate  of  Registry.) 
who  to  be,  83,  619 

application  for  registration  to  him,  by  whom  and  in  what  way,  69,  620 
means  of  registration  required  by  him.  69,  620 
oondiUons  of  registration  required  by  him,  63,  70,  620,  621 
evidenoe  on  which  he  proceeds  to  registration,  81,  71,  74,  621,  624 
his  locality,  70,  71,  76,  620 
his  duty  to  record  transfers,  33,  76,  624 

except  when,  31,  72  n.,  623,  624 
in  what  order,  33,  74,  624 

indorsement  of  time  of,  required  of  him,  38,  74,  624 
appeal  from  his  refusal  to  oommissioners  of  customs,  33 
caution  against  registering  improper  transfers,  25 
his  duty  not  to  record  trusts,  86,  621 
his  duty  not  to  reoeire  any  notiee  of  trusts,  36,  621 
his  duty  to  record  mortgages,  49,  625 

order  in  which  he  is  to  do  so,  49,  625 

indorsement  thereon  of  the  time  of,  49,  625 
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EEGISTEAB  OF  Bm?S--ie(mtinued). 

to  record  tnuufera,  tnnsmissioiu,  and  cancellations  of  mortgages,  42,  44,  026 
vhen  he  may  grant  certificates  of  sale  or  mortgage,  77,  62G 

conditions  on  vhioh  he  may  grant,  77,  626 
dnty  of  foreign  registrar  in  respect  of  dealings  under  such  certificates,  77,  79,  627, 

628 
dnty  of  home  registrar  in  respect  o^  78,  79,  627,  628 
what  transmissions  he  may  not  record,  79,  624,  625 
his  dnty  to  grant  certificate  of  registry,  80,  621 
to  indorse  what  changes  thereon,  81,  622 
right  to  require  delivery  up  of,  for  that  purpose,  81,  622 
who  may  so  require  it,  81,  622 
his  duty  to  renew  such  certificate,  when,  81,  622 

to  grant  provisional  certificate,  82,  623 
his  right  to  hare  final  delivery  of,  to  close  the  register,  83,  628 
what  things  he  may  dispense  with,  in  cases  of  incapacity,  83,  630 
his  duty  to  allow  inspection  of  register,  by  any  one  who  pays  the  lawful  fee,  67  n., 

629 
indemnity  of  registrar  for  mistakes  in  the  course  of  hli  duty,  84,  629 
returns  required  of  him,  629,  630 
to  what  registrar  certificate  of  registry  to  be  delivered  up  on  change  of  port,  751 

BBGISTRAR-GBNBRAL  OF  SEAMEN.     (See  Seamtn—RtgiMlratiim  of,) 
office  in  London,  665 

to  form  a  register  of  all  British  seamen,  665 

by  means  of  lists,  agreements,  &c.,  forwarded  to  him  by  shipping-masters  and 
customs  officers,  241,  665,  666 

BBaiSTBATION  OF  SEAMEN.     (See  Seamer^—RegittrcUhn  of,) 

BEQISTBATION    OF  SHIPS.      (See    Reguter,    Regiitrar,    Certificate   of  Registry, 
TroMfer,  BUI  of  Sale,  Mortgage,  Certificates  of  Sale,  of  Mortgage.) 
policy  of,  65,  42 
scheme  of,  66 
conditions  of,  68,  616 

ship  must  be  British  owned,  68,  615 

means  of  identifying  the  ship,  69,  616-620 

means  of  identi^ing  the  owners,  70,  620 

evidence  in  support,  71,  620 
port  of  registration,  71,  620 
application  to  register,  69,  620 
evidence  in  support  of  registration,  72,  621 
the  register,  72,  620,  621 
the  port  of  registry  changed,  71,  76,  629 
re^stration  anew,  76,  628 
when  oompulsory,  76,  629 
consequences  of  neglect  of  this,  76,  629 
registration  of  transfers,  compulsory,  33,  73,  623 
means  of  securing  this,  83,  73,  620-624 
who  to  produce  for  that  purpose,  33,  623 
unregiBtered  bill  of  sale,  effect  of,  34 

in  case  of  bankruptcy,  34 
registration  of  bill  of  sale  which  is  invalid  is  a  mere  nullity,  25 
order  of  registration  is  the  order  of  production,  83,  74,  624 
registration  of  mortgages  is  optional  in  the  mortgagee,  40,  74,  C25 
advantages  of  registering  mortgage,  43 
order  of  registration  of,  40,  74,  625 
doctrine  of  notice  expressly  excluded,  40,  625 
no  right  of  tacking,  40 

certifieates  of  mortgage  and  sale,  77,  43,  34,  626 
registration  of  what  particulars  necessary  to  their  issue,  77,  626 
what  registration  follows  their  execution,  78,  79,  627,  628 
registration  of  transmissions  compulsory,  73,  624 

evidence  in  case  o^  75,  624 
unqualified  successors  may  not  be  registered  as  owners,  79,  624,  625 
consequenoes  of  a  British  ship  not  registering,  85,  615 

and  yet  proceeding  as  though  a  British  ship,  62,  63,  82 
cases  of  incapacity,  26,  630 

BBLAKDING  GABQO. 

freighter  not  entitled  to  reland  cargo  without  paying  the  freight  that  might  have 
been  earned,  486 

3  X 
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EBLANDma  CARGO— (c<m<fiiue(i.) 
freighter  not  entitled,  &o. — 
exoept  when,  485,  436 

or  withont  giring  up  all  the  bills  of  lading,  or  giving  an  indemnitj  againit 
those  which  have  passed  oat  of  his  hands,  380 

RELEASE,  STATUTORY 

for  seamen^B  wages,  to  be  in  the  form  sanctioned  by  the  Board  of  Trade,  201,  644 
signed  by  owner  or  master  and  each  seaman,  and  signed  and  attested  by  the 

shipping-master,  201,  644 
copy  of,  to  be  evidence^  and  is  the  only  eridence  of  satisfiiction,  201,  644 
effect  of,  between  the  parties,  201,  644 
equity  will  not  relieve  against,  except  when,  201,  202 
not  to  be  confounded  with  the  voncher  from  the  shipping-master  to  the  master  for 

any  payment  made  by  the  latter  at  the  office  of  the  former,  644 
seaman  cannot  afterwards  sue  for  additional  wages  claimed  for  the  same  Toyage, 

202 
duty,  in  case  of  dispute,  to  make  such  a  tender  as  will  save  costs  and  penalties 

without  necessitating  a  release^  202 

RBUBF,  POOR, 

to  seaman's  family,  deductions  for,  from  wages,  646 
duty  of  owners  as  to,  647 
right  of  overseers  as  to,  647 

REMITTANCE  OP  SEAMAN'S  WAGES, 
fitcilities  for,  243,  644,  645,  752 

REPAIRS.     (See  Necetaariety  Matter,  Ship^t-husbandf  OioTiers,) 
master's  authority  to  contract  for,  128,  131,  184,  105,  103 
ship's-husband's  authority  to  contract  for,  167,  105 
what  repairs  will  be  allowed,  167,  168,  08 
remedy  of  the  shipwright,  104 
his  remedy  in  case  of  foreign  ship  in  this  country,  102 
conditions  of  such  latter  remedy,  102 
the  master's  fund  for  the  execution  of  repairs,  181,  134 
entitled  to  deviate  when  repairs  are  necessary,  863,  864 
must  not  proceed  without^  when  they  are  necessary  and  they  may  be  done,  364 

RESISTANCE  TO  ENEMIES. 

offence  of  not  resisting,  249,  250 

RESPONDENTIA.     (See  BoUomry, ) 
nature  of  the  contract,  45,  145 
distinguished  from  bottomry,  45,  145 
when  effected  by  the  master  under  proper  circumstances,  is  within  the  jurisdiction 

of  the  Court  of  Admiralty,  46,  145 
but  in  certain  forms  of  the  bond,  especially  if  by  the  proprietor  of  the  cargo,  in  a 
British  port,  there  is  no  remedy  in  this  country  against  the  goods,  45,  46,  145 

RISK.     (See  Maritime  Rith) 

ROBBEBS, 

exception  o^  does  not  include  thieves,  459 

ROYAL  NAVY, 

volunteering  into,  when  no  desertion,  216,  658 

effect  of,  on  wages,  211,  658 

ships  of,  doing  damage,  liability  on  whom,  288 

competent  to  be  salvors,  527 

proceedings  to  enforce  reward  under  control  of  the  Admiralty,  550 

statutory  provisions  as  to  preliminary  inquiry  and  security,  550,  701,  702 

in  case  of  military  salvage,  551 

who  have  joint  rights  with  them,  651 

reward  in  case  of,  551,  552 

RULES  OF  THE  SEA. 

British  rules  of  the  sea,  266-268,  670 
general  rules  of  the  sea,  269,  270 
cases  upon,  280-284 
RUNNER, 

employed  by  passage  broker,  to  be  licensed  and  wear  his  badge,  304 
name  of,  to  be  obviously  displayed  in  the  office  of  the  broker  who  employs  him, 
304 

and  to  be  sent  periodically  to  the  emigration  officer,  304 
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UNNING  AGEEEMBNTS 

may  be  made  with  seamen,  194,  640 

in  foreign  going  shipe  making  abort  voyages,  194,  640 

limit  upon,  194,  640 

fees  on,  640 


SAFETY  AND  PEEVENTION  OF  ACCIDENTS, 
regolations  for,  669 
(See  Accidents,  Prevention  of,) 

SAFETY  VALVE 

of  passenger  steamer,  weight  on  to  be  limited,  672 
by  Borveyor,  672 

SAILOBS'  HOMES, 

business  of  shipping-master  may  be  transacted  at,  in  London,  636 
municipal  corporations  empowered  to  grant  sites  for,  712 

SALE.     (See  Purchcue,  Bill  of  Sale,  CeHificcUe  of  Sale. ) 
ocmditions  of,  11 

ship  and  stores  as  they  lie,  effect  of,  11 
by  auction,  12 
empl(>yment  of  puffers  vitiates  the  contract  at  law,  12 

and  in  equity  when  more  than  one,  18 

by  law  of  Scotland,  when  any,  13  n. 
un&ir  means  to  deter  bidders,  vitiates  contract,  13  n. 
knock-out  sales,  not  illegal,  ISn. 

they  are  illegal  in  Scotland,  18  n. 
what  is  sold  under  *'ship,"  14 
sale  under  certificate  of  sale,  24 
conditions  of  validity,  24,  25 
sale  of  cargo  by  master,  142, 143 

of  ship  by  master,  146 

conditions  of  such  authority,  142,  143,  148 
by  what  law  the  validity  of  his  sales  abroad  Lb  determined,  155-163 
English  law  of  vendor  and  purchaser,  505 
Eoman  law,  505 
continental  law,  506 

SALVAGE. 

what  it  is,  528 
civil  salvage,  528 

1.  who  may  be  salvors,  524 

those  not  under  legal  obligation  to  render  the  same  services,  524 

when  the  crew  may  be,  525 

when  passengers,  526 

when  pilot  or  tug,  526 

elaims  must  be  founded  on  personal  service,  527 

rights  of  joint  salvors,  528 

in  case  of  derelict,  529 

apprentices  and  seamen  cannot  validly  agree  to  abandon  their  right  to 

salvage,  529 
owners  of  the  salving  vessel  considered,  529 
Admiralty  claims  in  that  capacity  abolished,  530 
the  services  must  be  successful,  580 

2.  how  salvage  claims  may  be  barred,  580 

by  a  general  agreement  for  mutual  assistance,  580 
does  not  apply  to  extraordinary  events,  580 

by  a  particular  agreement  for  the  occasion,  581 

not  binding  on  ignorance,  although  deliberately  made,  531 

the  court  requires  him  who  seta  up  such  an  agreement  to  prove  it  just^  531 

by  misconduct  of  the  salvors,  581 

by  unnecessary  delay  in  enforcing  the  daim,  582 
8.   the  nature  of  salvage  services,  588 

4.  how  remunerated,  583 

with  a  r^ard  for  economy,  liberality,  and  enoouragement  to  exertion,  584 

5.  statutory  salvage  within  the  United  Kingdom,  534,  696 

life  salvage,  585,  696 

has  priority  over  other  salvage,  585,  696 

may  be  rewarded  by  Board  of  Trade,  585,  696 
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SALVAGE— (eon/tntMl). 

6.  illostratioDS,  5S5-540 

in  cases  of  dereliot)  540-543 

7.  right  of  property  in  derelict^  543 

8.  tnuishipment  caaes,  544 

principle  of,  545 
inquiry  whether  it  amount  to  salvage,  545 

9.  salTors*  remedy,  546 

by  lien  at  common  lav,  546 

statutory  lien,  546,  703 

maritime  lien,  546 
ship,  &e.,  may  be  discharged  from  arrest  by  bail  or  payment  into  court,  547 
procedure  to  enforce,  595 
priority  of  salTors,  596 

of  liens,  596,  600 
marshalling  assets,  600 

10.  jurisdiction  in  salvage  cases,  547 

of  High  Court  of  Admiralty,  547,  696,  697,  698,  699 
Cinque  Forts,  548,  696 
magistrates,  548,  696,  697 

11.  award,  how  enforced,  549 

sum,  how  apportioned,  549 

12.  salvage  by  H.M.S.— 

competent  to  be  salvors,  527 

proceedings  by,  under  the  special  control  of  Admiralty,  550,  701 
statutory  provision  for  preliminary  statements  and  security,  550,  701 
military  salvage — 

who  may  be,  &nd  by  what  services,  551 

rights  of,  under  special  act,  and  by  order  in  council,  551 

reward  of,  552 

SALYOR.    (See  Salvage,  JaitU  Salvort.) 
who  may  be,  524 

SAVINGS  BANKS 

for  seamen,  to  provide,  243,  644,  645,  752 

payment  of  money  after  loss  of  orders,  244 

SCOTLAND, 

procedure  under  the  law  o^  in  virtue  of  Merchant  Shipping  Aet^  710 

SEA,  BULBS  OP.     (See  Ruiet  of  the  Sea.) 

SKAMEN.     (See  Matter,  Matter  Mariner.) 
favoured  objects  with  parliament,  189 
apprenticing  of  boys  t?  the  merchant  marine,  190,  688 
persons  to  procure  seamen  may  be  licensed,  639 

penalty  on  any  other  undertaking  the  duty,  or  demanding,  or  receiving  a  fee  for  it,  689 
and  upon  any  one  accepting  seamen  so  supplied,  689 
1.    hiring  of  seamen,  190-201,  639 

must  be  before  a  shipping-master,  or  consular  officer,  in  case  of  forugn-going 

ships,  190,  640,  641 
may  be  so  in  case  of  home-trade  ships,  but  not  necessarily,  190, 641 
agreement  in  both  instances  must  be  in  writing,  191,  639,  640 
penalty  for  the  absence  of  a  duly  executed  agreement,  641 
if  not  in  the  authorised  form,  it  is  not  admissible  in  evidence  for 

the  master  or  owners,  192,  613 
yet  the  seaman  may  prove  his  case  without  the  document,  or  giring 

notice  to  produce  it,  191,  642 
alterations  however  not  attested  by  shipping-master,  &c.,  are  of  no 

effect,  191,  642 
running  agreements,  in  what  case,  124,  640 
agreement  is  in  severalty,  193 
particulars  required  in  this  agreement^  192,  639 
as  to  description  of  voyage,  193 
number  of  bands,  195 

this  affects  the  seaworthiness  of  the  ship,  852 
wage^  196 

allotment  notes,  196,  643 
who  may  sue  on,  197 
by  what  evidence,  197 
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SJBAUBN— (eon/tfiufd). 

1.  luring  of  aeamen,  &c. — 

hov  defeated,  197 
adyanee  DoteB,  198 
penalty  for  falsifying,  642 

copy  of,  to  be  accessible  to  the  seamen  on  board,  642 
ad<Utional  and  void  stipulations,  198,  199 
exceptional  principles  in  fiivonr  of  seamen,  199,  200,  201 
when  seamen  are  free  to  make  new  agreements,  195,  209 

2.  discharge  of  seamen — 

should  be  in  case  of  foreign-going  ships,  before  a  shipping-master,  201,  643 
what  account,  and  when  to  be  rendered,  to  the  shipping- master  by  the 
captain,  201 
Btatatory  release,  effect  of;  201,  202,  604 

in  case  matters  are  in  dispute,  how  both  parties  should  act,  202,  613, 
644 

3.  wages- 

assignment  of;  not  operatire,  when,  202-657 
not  liable  to  attachment,  202,  657 
o.  when  payable,  202,  203,  643 

consequences  of  not  paying  them,  203 
legal  rights  to  wages,  645 

b.  what  amount  is  due,  204 

when  the  whole,  204-206 

when  part  only,  206-214,  642,  653 

when  no  wages  are  due,  214 

c.  forfeiture  of  wages,  215-220 

by  desertion,  215,  659 

by  misconduct,  219 

waiver  of  forfeiture,  220 

evidence  on  which  forfeiture  or  fines  may  be  declared,  221,  660,  661, 

662,  667,  668 
amount  of  forfeiture,  how  ascertained,  661 

before  what  court,  661 
forfeitures,  how  applied,  222,  661 

d.  recovery  of  wages,  646 

lien  for,  223 

enforceable  only  in  the  Admiralty  Court,  224 
jurisdiction  of  the  Admiralty  with  regard  to,  224-231 
statute  of  limitations  there,  231 
joinder  of  plaintifib  there,  232 
limitation  in  respect  of  amount,  233 
summary  procedure  for,  234,  646 
suits  abroad  for,  234 
savings  banks  for  remittance  or  deposit  of  wages,  243,  644 

4.  discipline — 

the  master's  authority  abroad,  182-185 

the  seaman*s  duty  to  obey,  235 

necessity  for  discipline  on  board,  235,  236 

statutory  offences  and  punishments,  236,  237,  658,  659 

evidence  as  to,  221,  660,  661,  662,  667,  668 

jurisdiction  as  to  offences  of  British  seamen  on  the  high  seas,  664,  752 

limitation  on  proceedings  in  courts,  237 

5.  provisions — 

legal  right  to,  238 

means  of  ascertaining,  whether  ho  is  having  his  rights,  238,  241,  655 
statutory  compensation,  238,  655 
remedy  for  iqjury  through  deprivation  of,  238 

6.  medicines — 

duty  of  master  and  owners  to  provide,  238,  239,  655 

inspection  of,  241,  656 

right  of  seamen  in  case  of  sickness,  or  hurt,  239,  656 
no  right  of  action  against  owners,  when,  239 
right  of  action  against  strangers,  240 
right  to  proper  accommodation  on  board,  210,  657 

7.  protective  laws — 

power  of  complaining,  240,  241,  654,  657,  662,  664 

statutory  duty  of  master  to  afford  opportunity  for,  240,  241,  657,  662,  664 

complaints  as  to  stores,  241,  654 
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SBAMBN— ((Mm/tntied). 

7.  protectiTe  lawi — 

penalty  for  friTolonB  complaints,  241,  664 

state  of  the  crew,  to  be  furnished  by  the  master,  24 1 

rights  of  seaman  in  case  of  discharge  abroad,  242,  243,  650 

penalties  for  abandoning  British  seamen  abroad,  650,  651 

penalties  for  abandoning  Lascars  in  distress  in  United  Kingdom,  746 

duties  of  master,  shipping-master,  or  other  British  authorities,  in  respect 

of,  242,  243,  651,  652,  751 
penalty  on  seamen  going  on  board  any  ship  without  consent  of  master,  660 
effects  of  deceased  seamen,  how  dealt  with,  243,  647 
debt  aboTe  5t.  incurred  after  articles  not  payable  till  the  same  are  serred, 

244,  657       • 
laws  against  imposition  by  lodging-house  keepers,  244,  657,  658 
disposal  of  effects  of  seamen  discharged  from  the  nary,  650 

8.  wills — 

nuncupatire  testaments  not  illegal,  but  may  be  ineffective,  244,  245,  647 

requisites  of  a  will  under  the  Merchant  Shipping  Act,  244,  245,  647 

limitation  as  to  claim  of  effects  without  will  in  writing,  245,  647 

whether  probate  is  necessary,  245,  648 

always  is  so,  for  sums  oyer  50/.,  245,  648 

claims  of  creditors  on  the  estate,  245,  649 

as  to  unclaimed  effects,  650 

forgery  of  any  will,  how  dealt  with,  650 

9.  conflict  of  laws,  246 

10.  barratry,  246-248 

11.  destroying  ships,  &c.,  248,  249 

12.  non-resistance  to  enemies,  249,  250 
18.  poor  relief  to  families  of,  646 

union  or  parish  entitled  to  be  reimbursed  for,  646 

to  what  amount  of  the  wages,  646 

notice  of  the  claim  to  be  lodged  with  the  owners,  647 

poor  law  authorities  upon  return  of  the  seaman  may  apply  summarily  to 

two  justices  for  an  order  for  reimbursement,  647 
operation  of  such  order,  647 

SBAMEN,  fiBGISTBATIOIf  OF, 

establishment  of  office  and  officers  for,  665 

means  of  registration,  lists,  agreements,  and  other  papers,    665 

Usts  of  crews,  with  particulars,  required  of  the  master,  2 II,  665 

such  lists  delivered,  when,  and  to  whom,  241,  666 

shipping-master  and  customs*  officers  to  transmit  documents  to  Registrar  Qeneral, 

666 
Begistrar  General  to  permit  inspection  of  documents  received,  and  give  copies,  6o6 
effect  of  copies  in  evidence,  666 
documents  to  be  delivered  at  a  port  abroad  to  consular  officer,  or  chief  officer  of 

customs,  241,  667 
duties  of  these  officers  in  respect  of  them,  241,  667 
penalty  on  master  for  not  delivering  them  up,  241,  667 

SEAWORTHINESS, 

warranty  of,  attaches  only  at  time  of  saUing,  254  u. 
not  implied  in  a  seaman's  engagement,  240  n. 
is  impUed  in  passenger's  contract,  296 
tho  master's  duty  to  provide  for  this,  180 

in  what  it  consists,  as  regards  the  hull,  tackle,  crew,  and  pilot  of  the  ship^ 

349-352 
this  duty  rests  upon  the  first  principles  of  law,  and  is  implied  in  every 

contract  of  affireightment,  849 
public  survey  does  not  supersede  the  obligation  here,  or  in  France,  350 
and  it  is  not  to  be  presumed  that  private  contract  dispenses  with  it,  351, 

352  n. 
statutory  provision  as  to  number  of  boats  to  be  carried  by  any  decked  ship^ 

350  n. 
statutory  provision  as  to  masters'  and  mates*  certificates,  qusre,  whether 

it  affects  the  seaworthiness  of  the  ship,  352 
the  usual  stipulation  as  to,  in  the  charter-party,  does  not  amount  to  a 

condition  precedent,  but  only  a  covenant  or  agreement,  giving  damages, 

322 
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SHIF-BBOEBR, 

liiB  fanctioiiB,  168 

appointment^  168 
title  to  brokerage,  169 

in  case  of  tML  claimants,  170,  171 
amount  of  brokerage,  171 

SHIF'BniLDEB, 

Ma  oontract,  2 

when  the  property  rests  under  it,  2,  8,  5 

when  property  in  building  materials  and  parts  Tests,  6 

is  the  person  to  transfer  a  new  ship,  23 

his  remedy  for  repairs  by  common  law  Uen,  104 

unless  deprived  of  it  by  a  usage  of  the  trade,  104 

but  he  cannot  claim  rent  for  the  period  of  detention  under  lien,  104 

has  a  right  to  proceed  against  foreign  ships  in  the  Admiralty  Court  for  repairs 

102,  594,  595 
conditions  of  such  right,  102,  594,  595 

SHIFS-HUSBAND, 

his  ordinary  functions,  165 

how  far  he  may  combine  others  with  them  profitably,  165,  166 

his  appointment,  166 

his  authority,  166,  167 

duty  to  the  owners,  167 

owners*  liability  on  his  contracts,  167 

SHIP-MASTEK.     (See  Matter.) 

SHIP-OWNER.     (See  Oumen.) 

SHIPPER.    (See  Preighler^  AffreigJUmeiU,  Freight,  Cargo,  Performance,  Non-perform- 
ance.) 

his  contract,  when  by  bailment,  385.     (See  Charter-party,  Bill  of  Lading.) 

bill  of  lading  acknowledges  receipt  of  his  goods,  339 

statutory  proyision  as  to,  340 

how  he  may  vary  the  rights  imder  bill  of  lading,  34 3-347 

his  duties  in  performing  the  contract,  375-381 

how  he  may  make  himself  liable  for  part  performance  to  pay  freight,  406,  485,  436 

when  by  law  maritime,  416,  419,  421,  423 
is  the  person  primarily  liable  for  freight,  425,  426 
liability  in  case  of  non-performance,  461-464,  502 
presumption  in  Prize  Court  as  to  the  property  being  in  him,  481 
when  inrolTed  in  the  consequenees  of  breach  of  blockade,  498 

when  not,  494 
dissolution  of  a£&eightment  contract,  495,  500 
when  he  cedes  possession  by  shipment,  508,  509.     (See  Stoppage  in  TraneUu.) 

SHIPPING-MASTERS, 

their  duties  and  fees,  635,  686 

to  be  aiding  in  binding  apprentices,  190,  638 

apprentice  and  his  indenture  to  be  produced  to,  before  being  carried  to  sea,  639 

seamen  to  be  engaged  before^  and  their  agreements  read  over  and  explained  by, 

640 
the  signature  of  seamen  to  be  adhibited  before,  640 
fees  for,  635,  640 

home-trade  diips  need  not  be  manned  before  the  shipping-master,  641 
penalty  for  carrying  seamen  to  sea  without  entering  into  an  agreement  as  directed, 

641 
changes  of  crew  to  be  reported  to,  641 
certificates  of  competency  of  master  and  mates  of  foreign-going  ships,  and  ship's 

articles  to  be  produced  to,  when,  641 
in  the  case  of  home-trade  ships,  642 
otherwiise  penalty,  642 
may  arbitrate  in  matters  between  master  and  seamen  if  both  parties  refer  them  to 

him  in  writmg,  643 
deduction  of  fines  from  wages  by,  to  be  on  what  eridence,  221,  662,  667 

SHIPPING  OFFICES 

to  be  established,  by  whom  and  where,  635 
subject  to  control  of  Board  oS.  Trade,  635 
business  of,  685 
fees  for,  685,  610 
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payable  by  whom,  686 

penalty  for  taking  more  than  the  established  fees,  636 
BQch  offices  may  be  at  custom  houses  or  sailors'  homes,  636 
power  to  dispense  with  the  transaction  of  bnsineBs  in  sach  offices,  636 
SHIPS 

are  personal  property,  1 

subject  to  the  common  law  and  the  maritime  law,  1 
1.   how  acqnired — 
by  oonstmction,  1 

requisites  of  bander's  contract^  2 
how  far  the  construction  is  controlled  by  statute,  2 
rule  of  law  as  to  the  vesting  of  property,  2 
in  a  specific  article  purchased,  2 
in  a  thing  to  be  made,  2,  8 
this  rule  modified  by  intention,  3 

so  as  to  Test  the  property  of  a  ship  in  progress  of  construction,  5 
how  fitr  this  is  applicable  to  the  materials,  6 
by  purchase,  7 

rule  as  to  the  purchaser's  yigilanoe  and  the  seller'^s  commendations,  8 
material  representations  amounting  to  warranty,  8 
must  appear  in  the  written  contract,  to  be  the  ground  of  an  action,  9 
representations  amoimting  to  fraud,  10 

actionable,  though  not  in  written  contract^  11 
conditions  of  sale^  11 

<*  ship  and  stores  as  they  lie,"  effect  of,  11,  12 
puffers  at  auction  invalidate  the  sale  at  law,  12 
equity  allows  of  one  person  to  bid  for  the  protection  of  the  property,  12, 13 

but  not  more  than  one,  18 
law  of  Scotland  agrees  with  the  common  law,  13  n. 
unfair  advantage  of  the  seller  by  the  purchaser  equally  invalidates  the  oon- 

traot^  18 
but  agreements  between  purchasers  not  to  bid  against  each  other,  not  illegal, 

or  contrary  to  equity,  18  n. 
knock-out  sales,  mischief  how  prevented,  18  n. 
law  of  Scotland  disallows  them,  18 
''ship,'*  what  it  comprehends,  li 
effect  of  executory  contract,  15,  602 
by  capture- 
conditions  of  lawful  capture,  and  acquisition  of  property  thereby,  16 
right  of  capture  derived  from  the  Crown  by  commission,  16,  17 
coeval  with  hostilities  only,  17 
when  the  property  vests  after  capture,  17,  18,  20  n. 
conditions  of  competency  in  court  of  prises,  19 
English  and  American  doctrine,  19  n. 
continental  doctrine  same  as  English,  20  n. 
'  2.  how  transferred,  22 

by  whom  transferred,  28 
I  to  whom  transferred,  26 

!  persons  qualified  to  be  owners  of  a  British  ship,  27,  615 

!  what  persons  are  British  subjects,  27  n. 

I  instrument  of  transfer,  28 

I  is  a  bill  of  sale  everywhere,  29 

j  contents  of,  29 

'  form  of  statutory  bill  of  sale  compulsory,  80 

form  considered  with  regard  to  its  functions,  81 
I  objections  to  this  compulsory  form,  82 

i  execution  of  bill  of  sale,  82 

no  stamp,  82 
registration  of  transfer,  88,  628 

it  is  the  interest  of  transferee  to  see  to,  83 

registrar  bound  to  register  it  when  correct  and  proper  and  duly  executed,  83 
appeal  from  his  refusal  to  the  commissioners  of  customs,  83 
registrar  to  indorse  the  date  and  hour  of  registration,  88,  624 
the  order  of  registration  the  order  of  production  for  that  purpose,  88,  621 
effect  of  that  rule,  83 

operation  of  unregistered  bill  of  sale,  34,  602 

on  death,  bankruptcy,  insolvency,  or  marriage^  the  property  passes  by 
common  law,  84,  85 
except  to  person  disqualified  to  be  on  the  repster,  85 
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8.  hov  dealt  with,  86 
trostfl,  602 

whether  there  may  he,  of  ship  property  under  the  statute,  86,  87,  602 
quad  truBtB  by  statute,  87,  88 

power  of  Chancery  to  prohibit  dealing  with  the  property  on  the  application 
of  any  interested  person,  37,  625 
mortgages — 

under  the  prior  statutes,  89 

under  the  present  act,  89 

property  passes  by  the  execution  of  the  instrument  inter  paHcs,  89 

and  when  registered  as  against  third  parties,  89 
form  of  mortgage  deed,  40 
priority  among  mortgages,  40 

operation  of  the  statute  on  the  doctrine  of  notice  and  tacking,  40,  41,  42 
mortgages  transmissible,  power  of  Bale  in  the  mortgagee  by  statute,  48 
certificate  of  mortgage,  purposes  of  it,  43 
conditions  of  Talidity  of  the  instrument  and  of  mortgage  created  under  it, 

48,  44 
when  mortgage  not  prejudiced  by  prior  death  or  bankruptcy  of  owner,  44 
equitable  mortgage  not  valid,  602 
bottomry — 

nature  of  this  contract^  45 

distinguished  from  mortgage  and  pawn,  45 

from  respondentia,  45 

from  contingent  personal  security,  46 
conditions  of  ralid  bottomry,  46 

first,  the  necessity  for  supplies,  46,  47 

secondly,  the  impossibility  of  obtaining  them  on  personal  credit,  47 
duty  of  lender  to  inquire  whether  both  exist,  48 

of  master,  whether  the  second  be  operatire  in  his  case,  48 

owners*  prior  consent  suffices  instead,  49 

bonds,  on  voyages  undertaken  against  their  intention,    of  doubtful 
validity,  49 

maritime  risk  an  essential  condition  of  the  bond,  49 

maritime  premium,  not  so,  49 
by  whom  may  be  given,  50 
to  whom,  50 
where,  51 

bottomry  must  be  by  writing,  52 
instrument,  form  of^  52 

contents  of;  52,  58 

is  negotiable,  53 
effect  of  such  contract,  54 
enforcement  of  bond,  54 

principles  of  the  Admiralty  Court  in  regard  to,  54,  55 
priority  among  the  bondholders,  55 
when  Chancery  interferes,  56 
what  law  governs  it,  56,  57 
maritime  liens,  57 

early  history  of,  57,  58,  59 

civil  law,  in  respect  of,  57,  58,  59 

American  law,  59  n. 

English  law,  60 

French  law,  61 

4.  how  forfisited — 

by  a  person  who  succeeds  to  such  property,  but  disqualified,  62,  63 

who,  though  disqualified,  acquires  re^stered  shipping  by  fUse  declaza- 
tions,  63 
by  using  the  British  flag,  &&,  where  there  is  no  right,  68 
by  using  a  certificate  illegally  granted,  68 

by  deceiving  the  lawful  officers  as  to  the  British  character  of  ship,  64 
by  neglecting  to  comply  with  the  requirements  of  the  Passengers  Act,  64 

5.  how  registered — 

policy  of  registration,  65,  66 
scheme  o^  66 

wbat  ships  may  and  must  be  registered,  68 

ships  identified  by  measarement,  description,  name,  and  assigned  number, 
67,69 
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5.  how  registered — 

qualified  owners  identified,  70,  71 

iJterations  registered,  76 

change  of  owners  registered,  73 

persons  who  may  be  registrars,  83 

evidence  on  which  thej  proceed,  71,  74 

port  of  registry  changed,  76 

order  of  registration  of  transfers  and  mortgages,  7i 

certificate  of  registry,  purpose  o^  80 

onstody  and  contents  of,  81 

prorisiooal  certificate  for  foreign  ships  purchased  abroad,  82 

renewal  of  certificate,  81 

deUyery  np  of^  88 

6.  in  respect  of  the  owners — 

who  may  employ  the  ressel,  88 

means  of  security  for  the  dissentient  minority  or  moiety,  91,  95 

Admiralty  Conrt  cannot  compel  sale,  96 

who  bear  the  expense  of  outfit,  92,  93 

who  liable  for  repairs  and  necessaries,  101,  103 

limitation  of  owner's  responsibility,  105, 109 

7.  in  relation  to  the  master — 

his  authority  to  employ,  121 

to  repair,  128 
means  for,  131,  134 
authority  to  hypothecate,  134 
when  he  may  sell,  146 
no  implied  authority  to  mortgage,  141 
yalidity  of  his  contracts  abroad,  155 
his  duty  in  respect  of  trading  ship,  179 
barratry,  with  regard  to,  246 

may  not  ransom,  250 

8.  barratry,  as  to- 

by master  or  seamen,  a  peril  insured  against,  246 

acts  amounting  to,  246 

innocent  acts  may  become  barratrous,  247 

not  if  done  with  piivity  of  owners,  247 

but  a  part-owner  may  be  guilty  of  barratry  in  respect  of  his  co-owners, 
247 

and  the  mariners  in  respect  of  him,  if  not  priry,  247 
foreign  meaning  of  the  term,  248 

9.  off'ences  in  wilfully  damaging  or  destroying,  243 

10.  in  relation  to  qualified  pilot — 

his  functions  and  powers  abroad,  255 

responsibility  for  ship,  255 
he  may  be  a  salvor,  261 

11.  in  relation  to  tug  and  pilots  263,  265 

who  liable  for  damage,  265 

12.  in  relation  to  collision — 

rules  of  the  sea,  British,  266 

general,  269 
lights  and  fog-signals,  270 
maritime  law  of  damage,  274 
statutory  law  as  to,  278 
cases  of  collision,  280 
remedy  for  damage,  274 
maritime  lien  for,  287 
where  enforceable,  288 
ships  of  war,  288 

13.  in  relation  to  passengers — 

what  ships  within  the  statute,  290 

how  fitted  up,  304 

must  be  certificated,  308 

conditions  of  obtaining  certificate,  304 

seaworthiness,  296,  304 

stores,  296 

14.  for  the  purposes  of  affreightment — 

who  is  owner  under  charter-party,  308-315 
description  of  ship  in  charter-party,  821 
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14.  for  the  purposes  of  afEreightmeni — 

capacity  o^  in  charter-party,  321 

engagements  and  place  of,  in  charter-party,  322 

seaworthiness  of,  322,  336,  350 

readiness  to  receive  cargo,  358 

receipt  of  cargo,  853 

stowage  of  cargo,  354 

quantity  of  cargo,  355,  376 

kind  of  cargo,  377 

ship's  papers,  356 

to  saU  when,  and  in  what  weather,  856 

to  sail  with  convoy,  how,  357 

not  to  deviate,  361 

repairs  during  voyage,  363 

transhipment,  364 

delivery  of  cargo,  867,  880 

15.  freight  if  she  perform  the  voyage,  294 

if  she  is  prevented  by  freighter  from  performing  it,  405 
if  she  performs  part  only,  freight  at  common  law  must  be  under  a  new 
contract^  406 

it  may  be  by  law  maritime  under  the  old  contract,  416-425 
provided  always  the  ship  be  not  the  cause  of  capture  and  detention, 
416-425 

16.  considered  in  relation  to  war — 

principles  and  procedure  in  respect  of  prize  of  war,  465-470 

under  embargo,  471 

after  declaration  of  war,  478 

iu  respect  of  convoy,  357,  479 

in  case  of  capture,  480 

in  relation  to  blockade,  486-500 

17.  considered  as  the  subject  of  maritime  lien — 

included  in  bond  on  cargo  for  ship's  use,  though  not  named,  601 
ranking  of  liens,  596-600 

whether  the  statute,  in  respect  of  foreign  ships,  creates  a  lien,  594,  595 
procedure  against,  595 

18.  in  respect  of  disputed  possession — 

jurisdiction  of  Admiralty  Court  herein,  592 
statutory  jurisdiction,  594 
(See  Salvage^  Oeneral  Averagty  War — DtdaraMon  of^  Prize  of  War,  EmbargOf 
Convoy f  Capture^  Captort,  Blockade,  Non-perforTnance.) 

SHIPS,  DESTROYING, 
offence  o(  248 

sinpwaiaHT  suryetoe, 

for  ike  survey  of  passenger  steamers,  304,  671 

appointed  by  Board  of  Trade,  304,  671 

employed  by  owners,  672 

to  make  dedarations  as  to  ship,  if  satisfied,  672 

terms  for  survey,  672 

fees  for  survey,  673 

may  be  required  to  make  new  declarations,  673 

SMTJGaLINe, 

or  other  illegal  conduct  of  master  or  owners,  how  affects  wages  of  seamen  not  privy 

to,  212 
by  seamen  causing  loss  to  owners,  statutory  penalty  on,  and  right  of  owners  to 
reimbursement  out  of  wages,  237,  660 

STAMPS 

not  necessary  for  statutory  bill  of  sale,  32 

for  statutory  mortgage,  40 

for  seamen's  agreement,  192 

for  sea-apprentice's  indenture,  190 

for  instruments  under  the  2nd,  3rd,  4th,  6th,  or  7th  part  of  the  Act  in 
the  authorised  form,  177  n. 

for  passengers'  contract  under  the  statute,  291 
necessary  for  charter-party,  320 

for  bill  of  lading,  888 

generally,  606,  613 
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when  of  iron,  to  be  divided  into  compartments,  2,  670 

otherwiM  cleaz»noe  or  tranaire  to  be  refused,  671 
equipment  of,  671 
shelter  for  deek-ptssengers,  671 
wei^t  on  safety  Talye,  671 

8T0PPAGB  IN  TRANSITU, 
what  it  is,  hQi 
first  introduction  of  it  into  English  law,  504 

into  Scotch  law,  504 

into  French  law,  504,  506 

into  other  European  codes,  505,  506 
relation  of  the  vendor  to  goods  after  sale,  505,  506 

after  parting  with  possession,  505 

Ebman  law  in  respect  thereof,  505 

modification  of  this  law  by  modern  nations,  505 

ancient  law  of  France,  505,  506 
principle  and  operation  of  this  act  still  matter  of  controversy,  507 

1.  when  goods  may  be  validly  stopped — 

must  be  while  they  are  in  transitu^  507»  508 

transit  defined  relatively  to  possession,  508 

possession  may  be  ceded  absolntely  or  conditionally,  508 

this  applied  to  the  subject  in  hand,  509 

whether  possession  is  parted  with,  depends  upon  intention,  509 

the  transit  begins  with  the  ceding  of  possession,  508,  509 

the  transit  ends  with  the  guning  of  possession,  510 

whether  possession  be  gained  depends  on  intention  of  vendee,  510 

considered  in  relation  to  his  agent,  510 

the  transit  may  end  before  the  voyage  ends,  511 

it  may  be  prolonged  beyond  the  voyage,  518 

but  not  by  one  who  has  no  authority,  514 
Jackson  v,  Nichol  considered,  514 
the  assent  of  the  agent  may  be  essential  to  the  ternunation  of  the  traosit. 

515 
constructive  possession  ending  the  transit  is  possible,  516 

2.  who  may  validly  stop  the  goods — 

the  unpaid  vendor,  517 
who  is  it  that  stands  in  this  relation,  517 
not  a  mere  surety,  518 
not  a  mere  stranger,  518 

but  his  act  may  be  ratified,  if  the  ratification  arrive  before  the  tmudt  ends 
in  the  possession  of  vendee,  518 

3.  under  what  circumstances  stoppage  is  valid — 

vendor  being  unpaid,  519 

vendee  being  bankrupt  or  insolvent,  519 

such  insolvency  need  not  be  judicially  declared,  620 

a  second  vendee  is  in  no  better  situation  than  the  first,  520 

unless  he  is  in  possession  of  a  bill  of  lading  properly  indoned  and 
transferred,  520 
teeut,  if  the  indorsement  or  delivery  be  qualified,  520 
right  of  stoppage  not  defeated  by  pledge,  521 

or  carrier's  general  lien,  520 

or  a  foreign  attachment,  520 

or  transfer  of  shipping-note,  or  delivery-order,  although  for  value,  520 

4.  how  valid  stoppage  in  transitu  is  effected — 

by  oorpond  touch,  521 

by  notice  to  the  person  in  possession,  521 

provided  such  notice  reach  the  person  able  to  control  the  possession  is 

time,  522 
ship-owner  bound,  on  recdving  such  notice,  to  do  all  that  he  can,  522 

STORBS.     (See  Pravmons,  Medicines,) 
inventory  of,  9 
complaint  as  to^  and  inspection  of,  241,  654 

STOWAGE, 

duty  of  the  master  in  regard  to,  354 

for  what  damage  he  is  liable,  354 
for  what  not^  355 
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the  stevedore,  355  n. 

oonseqnenceB  of  bad  stowage,  398,  402 

deatmctiye  goods  ought  to  be  so  stowed  as  not  to  injure  others,  377 
power  of  master  to  reject  such  goods,  877 
and  to  ascertain  the  character  of  suspected  packages,  877 

SURVETOE 

for  surrey  of  ship,  in  order  to  registration,  to  be  appointed  under  the  statute, 

69,  620 
rules  of  admeasurement,  69,  616,  751 
to  give  a  certi6catd  in  form  A,  620 


TACKINa 

excluded  as  to  registered  mortgages  of  ships,  40-42 

TIME 

from  which  seaman's  wages  run,  196 

when  wages  are  payable,  202,  208 

when  of  the  essence  of  tiie  passenger's  contract,  291 

of  sailing  under  the  Passengers  Act^  292 

of  embarkation  under  it,  292 

in  the  charter-psrty,  322 
for  commencing  the  voyage,  356 
for  demurrage,  begins  after  a  reasonable  time  for  loading  or  discharging,  445 

nnless  fixed  by  contract,  445 
is  counted  from  the  arrival  of  the  ship  in  the  docks,  though  not  in  a  berth,  448 

unless  a  different  period  is  fixed,  448 

such  stipulation  applies  to  a  substituted  place,  449 

**days"  and  ''running  days"  mean  same  thing,  447 
in  the  absence  of  a  different  usage,  447 
when  goods  may  be  stopped  in  tranritu,  507-516 

TONNAGE 

of  British  ship,  how  measured,  616,  751 
to  be  marked  on  mun  beam,  69,  618 
if  idtered,  must  be  re-measured,  76,  628 

TOWAGE, 

contract  of  towage,  what  it  implies,  268 

tug  is  the  agent  of  the  ship  in  tow,  263 

liability  in  case  of  damage  to  stranger,  263 

ship  in  tow  under  orders  of  tug,  268 

pilot  is  paramount  to  tug,  268 

relation  of  the  three  considered,  264 

liability  for  damage  while  the  three  are  in  relation,  265 

Admiralty  jurisdiction  for  towage^  266 

lien  for,  ranking  of,  597 

in  respect  of  liens,  ex  dilectOf  599 

TRADE,  BOARD  OF, 

its  executiye  authority  under  the  Merchant  Shipping  kd,  589,  613,  675 
powers  over  local  marine  boards,  684,  635 
over  shipping  offices,  685,  686 

over  examination  of  master  and  mates,  and  their  certificates,  686,  687 
in  respect  of  the  survey  of  passenger  steamers,  591,  671,  672,  678 
of  accidents,  591,  614,  675,  692 
of  pilots,  591,677,678 

of  lighthouses  and  lighthouse  authorities,  591,  686,  688,  691 
of  Mercantile  Marine  Fund,  592,  689-691 
of  loss  of  life  or  personal  injury,  117,  704 
to  exeroise  functions  of  Receiver-general  of  Admiralty  Droits,  on  and  after 
first  vacancy,  745 

TRANSFER 

of  ship  property,  22 
1.   who  may  transfer,  22 
a  new  ship,  23 
a  foreign  sbip,  28 
a  British  ship,  28 
a  ship  in  trust  or  qtuui  trust,  28 
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1.  who  may  trmoBlier — 

under  certificate  of  nle,  24 
lA  oMe  of  disqualified  owner,  25 
nnder  former  registry  act^  25 

2.  to  whom  it  may  be  transferred,  26 

person  qualified  to  be  owner  of  British  ship,  27 
8.   instniment  of  transfer,  28 

bill  of  sale  everywhere,  29 

statntoiy  form  and  contents  of  bill  of  sale,  29-82 

considered  in  relation  to  its  fnnekaons^  81 

objections  to  the  statutory  form,  82 

ezecntion  of  bill  of  sale  in  presence  of  attesting  witness,  82 

no  stamp,  82. 

4.  registration  of,  88,  69,  620,  623 

consequences  of  neglect  of  this,  84,  74,  602 
obligation  on  the  registrar  to  enter  it  when  regular,  69,  620,  624 
order  of  registry,  74,  624 

power  of  the  court  to  prohibit  any  dealing  with  the  property  on  flie  register 
for  a  specified  term,  87,  625 
upon  whose  application,  37,  625 

5.  transfer  of  ships  at  lea  is  ^eetual  in  ordinary  times,  477 

but  in  times  of  war  not  so,  until  possession  is  obtuned  by  the  transferee, 

477 
he  may  terminate  the  transit  of  the  ship  in  this  way  anywhere^  and  so 

end  the  risk,  477 
but  meanwhile  it  is  liable  to  capture  as  enemy's  property,  477 
ereu  if  the  contract  be  before  war  declared  but  whilst  it  is  imminent^  and 

manifestly  is  the  inducement  to  the  transfer,  it  is  ineffectual,  478 
Gourt  of  Prise  is  wakeful  on  this  question,  478 
who  is  owner  of  the  ship,  480,  481 

eridence  on  that  pointy  466,  481 
transfer  not  bad  because  a  gift  to  a  relatire,  479 

or  because  part  of  the  consideration  money  remains  unpaid,  479 

6.  transfer  of  goods  considered  with  regard  to  capture,  480,  481 

7.  transfer  of  goods  considered  with  ng^rd  to  stoppage,  in  transitu,  508-516 

TBANSFBRBB.     (See  Transfer,  Transferor,  TrusUe,  Purchaser.) 

who  may  be,  on  the  ship's  register,  27,  615 

who  u  such  a  British  subject  as  may  be  on  the  rogister,  27  n.,  28  n. 

is  bound  to  inquire  into  the  title  of  the  transferor,  22-25 

is  bound  to  see  that  the  certificate  of  sale  complies  with  the  statute,  and  that  the 

power  is  strictly  executed  by  the  attorney,  24,  25 
may  not  without  peril  neglect  to  register  the  transfer,  83,  84,  86,  87 
disqualified  transferee  under  a  certificate  of  sale  acquires  no  property  until  he 

produces  the  bill  of  sale  and  certificates  of  sale  and  registry  to  the  acting 

registrar,  88 
tnuisferee  of  fraudulent  bankrupt  is  subject  to  the  law  relating  to  fiaudulent 

preferences,  85 
tnussferee  avoids  the  bill  of  sale  if  he  alter  it  in  any  part^  though  immaterial, 

without  consent,  38 
disqualified  transferee  of  a  registered  ship  compels  her  removal  from  the  register, 

and  disuse  of  the  British  flag,  24 
if  such  a  transferee  neglect  this,  forfeiture  follows,  24 
must  obtain  possession  to  make  transfer  of  enemy's  property  effectual  in  transitu 

during  war,  477 

TBANSPEROR.     (See  Trawfer,  Transferee,  Trustee,  Vendor.) 

who  may  be — 

of  new  ship,  28 

foreign  ship,  28 

registered  ship,  23,  615 

of  ship  in  trust  or  quasi  trust,  28 

of  ship  sold  under  certificate,  24 

of  ship  transmitted  to  disqualified  owner,  25 

of  ship  under  the  old  registry  act,  25 
his  duties  under  certificate  of  sale,  24 

his  execution  of  the  bill  of  sale  must  be  in  the  presence  of  attesting  witness, 
82,  628 
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when  he  that  should  be  sole  or  joint  transferor  is  lunatic,  or  ont  of  the  joiisdiotion, 
or  not  known  to  be  liying  or  dead,  or  refuses  to  transfer,  one  may  be  appointed 
in  his  stead  to  transfer,  24,  751 
farther  prorision  for  incapacity,  630 
who  is  owner  daring  war,  480,  481 

evidence  hereon,  466,  481 
cannot  effectnally  tranEfer  in  trantiiu  daring  war,  477 
at  other  times  he  may,  477 

TRANSHIPMENT, 

when  necessity  exists,  is  in  the  power  of  the  master,  864 

whether,    nnder   any  circumstances,   it  be    compulsory  by  English    law,    not 
decided,  866 

American  law  obliges  him,  866 

foreign  law  in  regard  thereto,  865 
what  fireight  in  that  case  is  payable,  428 

French  law,  428 

American  law,  429 

foreign  ordinances,  429 

English  dicta,  429 

the  master  is  entitled  to  the  charter-freight  although  he  obtains  another 
vessel  at  less,  429 

bnt  not  entitled  to  charge  the  merchant  with  dead  freight,  430 
when  it  entitles  to  salvage  reward,  544,  545 
principles  of  the  court  in  case  of,  545 

TBANSITUS 

of  goods,  when  it  begins,  508 

defined  relatively  to  possession,  508-510 

when  it  ends,  510 

is  not  identical  with  the  voyage,  511 

may  be  ended  before  the  termination  of  the  voyage,  51 1 

so  with  regard  to  ships  at  sea  during  hoetilities,  477 

may  be  prolonged  beyond  the  voyage,  518 

but  not  by  one  who  has  no  authority,  514 
Jackson  v.  Nichol  considered,  514 
agent  may  in  efifect  prolong  it,  515 

TRANSMISSION 

of  ship  property  governed  by  the  common  law,  relating  to  personalty,  1,  34,  85 

except  where  the  successor  is  disqualified  to  hold  such  property,  then  it 

must  be  sold  if  permitted,  85,  625 
decUration  of,  624 
registration  of  claimant,  624 
when  to  disqualified  person,  his  duty,  79,  80,  264 
application  to  court  within  a  limited  time  for  leave  to  sell,  625 
the  property  is  forfeited  upon  neglect  to  apply  within  the  time  allowed,  or  upon 

refusal  to  grant  permission  to  sell,  625 
of  mortgages  on  ships  upon  death  or  otherwise  may  be  registered,  42,  626 
declaration  required  as  to,  626 

and  evidence,  626 

TREATY  OF  PARIS,  1856 

principles  affecting  the  law  of  nations  adopted  by  the  Congress,  470 
TRINITY  HOUSE.     (See  PUoty  LighOuAuu.) 

as  a  pilotage  authority,  jurisdiction  of,  682,  685 

qualifications  of  pilot  under,  682,  688 

rifi^ts  of  pilot  under,  258,  688 

exemptions  from  compulsory  pilotage  under,  258,  684 

pilot  fund,  685 

as  a  Ughthouse  authority — 

may  inspect  northern  lighthouses,  686 

to  manage  what  lighthouses,  685 

general  powers  o^  686,  687 

authority  in  respect  of  new  works  and  alterations,  688 

compulsory  powers  as  to,  subject  to  sanction  of  Board  of  Trade,  688 

exception  as  to  dues  in  the  Channel  Islands,  688 

TRUSTEE. 

shares  in  ships  included  in  '*  stock,"  within  the  provisions  of  Trustee  Act,  1850, 
23  n.  751 
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when  one  who  should  transfer  alone  or  jointly  is  Innatic,  Lord  C9ianoelbr  may 

appoint  another  to  eonyey,  23,  24,  87 
when  gneh  an  one  is  oat  of  the  jarisdiction,  or  not  known  to  be  living  or  dead,  or 

refiues  to  transfer,  Court  of  Chancery  may  appoint  one  to  transfer,  24 

TRUSTS.     (See  Truttees.) 

whether  there  may  be,  under  the  statute,  36,  37,  602 

beneficial  ownerships  and  quasi  trusts,  87,  38 

may  not  appear  on  the  register,  or  be  received  by  the  registrar,  36,  621 

UNCUSTOMfiD  GOODS. 

freighter  bound  not  to  supply  or  load,  376 

UNUVBRY 

by  authority  of  the  Court,  dissolves  the  contract  of  affreightment,  421 

YBNDOB.     (See  Sale^  PurcKase,  Purehaaer,) 
when  his  representations  are  actionable,  8 
when  they  amount  to  warranty,  8 
when  they  amount  to  fraud,  10 
fraudulent  practices  are  actionable,  1 0 
authority  of  master  as,  142,  143,  146 
conditions  of  such  authority,  142^  143,  148 
in  reference  to  cargo,  142,  143 
in  reference  to  ship,  146 

conditions  of  such  authority,  143,  148 
must  be  under  a  twofold  necessity,  143,  148 
law  which  goyems  the  validity  of  such  a  sale,  155-163 
position  of  vendor  in  law  after  sale  of  goods,  505 
after  parting  with  possession,  505 
his  right  of  stoppage  in  trantUu,  504,  505 
when  this  may  be  exercised,  507 

the  transit  defined  in  relation  to  the  ceding  of  possession  by  vendor,  503 
and  the  gaining  of  possession  by  vendee,  510 
transit  may  end  before  the  voyage  or  be  prolonged  beyond  it,  511,  513 
constructive  possession,  516 

vendor  cannot  stop  unless  he  is  unpaid,  and  vendee  bankrupt  or  insolvent,  519 
only  the  vendor  has  this  right,  517 
and  his  authorised  agent,  517 
not  a  surety,  518 

nor  a  stranger,  unless  his  act  be  ratified  in  time,  518 
this  stoppage  may  be  effected  by  corporal  touch,  521 
or  by  notice  to  the  person  who  has  control  of  the  goods,  521,  522 

VOLUNTBBRING  INTO  ROYAL  NAVY.     (See  Seam^.) 
effect  of  on  wages,  211,  653 
does  not  give  him  a  better  daim  to  his  wages  than  he  had,  211,  658 

and  does  not  purge  the  offence  of  desertion  already  committed,  211 
right  of  the  owners  in  case  they  have  lost  by  it,  212,  653 

to  claim  from  Admiralty  return  of  wages  paid  in  advance,  212,  653 
to  receive  from  Admiralty  surplus  of  increased  wages  paid  for  a  sub- 
stitute, 212,  653 
how  to  proceed  for  these  monies,  212,  654 
duty  of  master  to  permit  such  volunteer  to  quit  the  ship,  211,  653 
to  deliver  up  his  clothes  and  pay  his  wages,  653 

VOYAGE.    (See  Wages.) 

description  o^  in  ship's  articles,  198 

how  fiu-  binding,  198,  194,  217 
rule  of  construction  as  to  general  terms  in  description,  194 
discharge  during,  effect  on  wages,  205,  207 
failure  of,  effect  on  wages,  212,  214 

deviations  from,  effect  of,  on  seaman's  obligations  and  rights,  217,  193,  194 
what  voyages  are  within  the  Passengers  Act,  290,  303 
who  may  send  ship  on  a  voyage,  88 
contract  of  a&eightment  for,  307-848 
time  of  sailing,  322,  356 

"  to  sail,"  "  to  depart  "  on,  meaning  o^  826,  327 
port  of  discharge,  328 
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TOYAGB— (oovKfiMiecO.    . 

to  proceed  to  or  as  near,  329 
deTiAtioiiB  froDL,  illegal,  d61 

nnleas  justified  by  usage  or  contract^  862 
or  humanity,  362 
order  of  sacoession  as  to  ports  of  call,  863 
atatatory  termination  o^  as  regards  seamen,  218 

*'  during  the  voyage,"  when  the  voyage  shall  be  said  to  have  commenced,  so  as  to 
make  the  exoepticm  applicable,  46i 

WAGES 

of  master — 

same  rights  and  remedies  as  common  seamen,  188,  189,  646 
this  law  applied  in  fitvonr  of  foreign  captain,  as  being  the  lex  forif  226 
may  prooeed  in  Admiralty  for,  189 
how  shape  his  claim  there,  189 
oonsequenoes  of  pleading  a  set-off,  189 
may  be  insured,  188 
of  seamen — 

stipulation  for,  192,  689 
for  increase  oi^  195 
term  from  which  to  county  196,  645 
liable  to  be  reduced,  196 
allotment  o^  196,  643 
advance  of^  198 

void  stipulations  as  to.  199,  200,  645 
may  not  be  attached,  202,  657 
may  not  be  insured,  188 
may  not  be  e£bctually  assigned,  202,  657 
a.  when  payable — 

in  case  of  home  trade  ships,  208,  645 

of  all  others,  except,  203 
payment  on  account  o^  beforejthat  time,  how  much,  203 
penalty  for  not  paying  at  the  statutoiy  time,  203,  646 
duty  in  respect  o^  when  disputes  arise,  202 
5»  what  amount  is  due — 

principles  applicable  hereto,  204,  645 
freight  no  longer  the  mother  of  wages^  204 
when  whole  due,  204-206 

notwithstanding  sLokness,  204 

or  improper  discbarge,  205 
subject  to  what  deductions,  205 

notwithstanding  temporaiy  detention  by  embargo  under  capture^  &c., 
206 
when  part  only  is  due— 

dlschaiged  for  imfitness,  207 
despatched  as  witness,  207 
in  case  of  death,  207 

of  change  of  owners,  209 
of  wreck,  210 
of  capture^  210 

of  volunteering  into  royal  navy,  211 
of  fSftilure  of  voyage,  212.  213 
when  none  are  due,  214 

performance  partial,  contract  indivisible,  214 
&  forfeiture  of — 

by  desertion,  215,  659 
desertion,  what,  216 
legal  excuse  for,  217 

statutory  modification  of  punishment^  215,  218  and  note  ',  659 
by  misconduct,  659,  660 
in  case  of  officers,  219 

of  common  seamen,  219 
waiver  of  forfeiture,  220 

evidence  requisite  for  declaring  a  forfeiture,  221,  661 
evidence  on  which  fines  may  be  dedacted  firom,  221,  662 
onus  probandif  222 

amount  of  forfeiture,  how  ascertained,  661 
before  what  court,  661,  663 
application  of  forfeitures,  222,  661 

3  a 
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WAGBS— (eonfmneef), 
d.  recovery  of — 

lien  for,  228 

enforceable  only  in  Admlnltj  Goarty  22i 

mie  of  ranking  liens,  597 

in  respect  of  liens  conaeqnent  on  wrong,  598 

may  be  postponed  to,  598 

limit  of  jnriisdietion,  284,  646 

sammary  remedy  for,  284,  646 

when  this  is  displaced,  284,  646 

not  reooTerable  abroad,  except  when,  234,  285,  646 
penalty  on  the  master  in  certain  cases,  286,  646 
when  they  become  a  general  average  lots,  571 
WAIYSB  OP  POEPEITUKB. 

master's  anthority  is  competent  to  thi%  220 
what  amounts  to,  220 

in  case  the  ship  is  in  distress,  seeus,  221 

WAS.    (See  Captwre,  Prize.) 

eilptnre  by  sea  is  a  right  of  war,  17 

and  is  coeval  with  the  existence  of  hostilities,  17 
in  virtne  of  the  law  of  nations,  17 
deolaration  of— 

imports  a  prohibition  of  oommercial  intereonrse  with  the  enemy,  473 

a  friend  or  snbject  remaining  after  that  in  the  enemy's  country  is  finr  that 

pnrpose  a  ^ucut-enemy,  478 
cases  on  which  this  rule  has  been  enforced,  478 

how  fiir  it  is  lawful  after  tbat  to  carry  off  the  goods  of  a  friend,  either  por- 
cbased  before,  or  procured  after  frtnn  an  ally  in  the  enemy's  couniiyy 
474 
opinion  of  Queen's  Bench,  474 

of  Exchequer  Chamber,  474  n. 
law  of  America  regarding,  474 
all  contracts  made  after  with  an  inhabitant  of  the  oountry  by  a  British 

subject  are  illegal,  475 
executory  contracts  at  the  lame  are  dissolved,  475 
claims  due,  are  suspended,  475 
partnership  is  dissolved,  475 

therefore  a  freighter  is  not  liable  ibr  merely  neglecting  to  load  before, 
if  the  contract  is  dissolved  afterwards  by  the  declaration  of  war,  476 
but  the  mere  expectation  of  it  is  no  defence  to  an  action  for  non-per- 
formance, 476 
nor  is  a  war  in  the  oountry  of  performance,  both  parties  to  the  contract 
being  neutrals,  476 
the  sovereign  power  which  declares  war  may  suspend  the  legal  effects  of  it^ 

477 
the  same  law  is  binding  on  allies,  and  may  be  enforced  against  the  subjects 

of  the  one  by  the  courts  of  the  other,  477 
after  this,  the  transfer  of  enemy's  property  in  trantitu  operates  no  effect  in 

fraud  of  the  belligerent  right,  477 
unless  it  has  reached  the  hand  of  the  transferee  before  capture,  477 
such  property  takes  character  from  the  person  of  the  owner,  478 

or  from  the  soil  of  which  it  is  the  produce,  478 
and  even  if  war  be  only  imminent,  the  subeequent  declaration  of  it  is  retro- 
active in  effect,  478 
transfers  are  narrowly  investigated,  and  the  onus  of  proving  hona  fides  is  on 

the  claimant,  478 
transfer  is  not  bad  because  a  gift  to  a  relative,  479 

or  because  part  of  the  consideration  money  renudns  unpaid,  479 
(See  Convoy^  Capturef  Blockade,) 
WABEANTT 

what  representations  of  the  vendor  amount  to,  8 

the  scienter  is  not  in  issue  in  an  action  on  a  warranty,  9 

but  the  representations  must  appear  in  the  written  contract,  9 

effect  of  the  compulsory  form  of  bill  of  sale  on  this  kind  of  remedy,  15,  82 

WILLS  OF  SEAMEN 

the  right  of  making  a  nuncupative  will  heretofore  expressly  preserved,  244 
the  operation  thereof,  as  to  effects  in  the  hands  of  the  Board  of  Trade^  is  put  uto 
its  discretion,  244,  649 
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WILLS  OP  SEAMBN~(oonf»fitt«(Q. 

to  be  oeitunly  operatiye  thereon,  should  be  in  writing,  and  attested  bj  whom, 

244,  649 
in  ease  there  is  no  will,  or  the  Board  refbae  to  act  on  aach  aa  exiats,  how  effecta 

are  dealt  with,  245,  649 
probate  or  administration  indiapenaable  for  anma  aboje  502.,  245,  648 
for  leas,  discretionary  in  the  Board  of  Trade^  245,  64^^ 
creditora  cannot    entitle  themaelTea  to  the  effecta  by  taking  ont  probftte  or 

administration,  245,  649 
administration  of  effects  with  regard  to  the  claims  of  erediton,  245,  649 
conflict  of  British  kwa,  246,  669 

WITNESS. 

attesting  witness  requisite  to  the  exeention  of  bill  of  sale^  82 
bnt  not  to  the  proof  of  it,  82,  709 
ia  requisite  to  exeention  of  mortgage^  40 
but  not  to  proof  of  it,  40,  707 
aeamen  sent  home  aa,  effect  on  wagea,  207 

criterion  of  costs  o(  207  n. 
attesting  witness  requisite  to  any  document  under  Merchant  Shipi^  Aet,  need 

not  be  called  to  prove,  607,  709 
passenger  suing  under  Passengers  Act'is  a  competent  witness  on  his  own  behalf  801 
emigration  officer  or  officer  of  customs  may  prore  in  any  proceeding  under  the  aet 

by  parol  that  he  ia  such  officer,  801 
power  of  consular  officer  to  send  witnesses  home  from  abroad,  664 
depositions  taken  abroad,  may  be  used  at  home  in  eridence,  when,  665 

WBBCK. 

effect  of,  on  wages  of  seamen,  210 

in  caae  of  proof  that  seaman  did  not  exert  himself  to  the  utmoat  to  save  ship,  &o., 

204 
powers  and  person  to  make  inquiry  into  the  causes  of  particular  wrecks  and  acci- 
dents, 614,  692 
wreck  of  tbe  sea,  what,  at  common  law,  552 
derelict,  what,  552 

Ib  not  within  the  cognisance  of  the  common  law,  558 

is  a  droit  of  the  Admiralty,  558 

oonflict  of  rights  when  same  article  on  aame  spot  may  be  wreck  or  derelict 

at  different  times  of  the  tide^  558 
wreckers,  558 
wreck  within  the  statute,  what,  558 

receivers  of  wreck,  their  duties  and  jxrwera,  554,  698 
finden  of  wreck,  their  duty,  554,  698,  695 
powers  for  securing  wreck,  554,  695 

for  rendering  assistance  to  vessels  in  distress,  555,  698,  694 
examination  as  to  ships  in  distress,  694 
compensation  for  plunder  of  wreck,  555,  699 
penalties  on  wreckers,  555,  699 

punishment  for  fraudulent  removal  and  sale  of  wreck,  555,  700 
unclaimed  wreck,  title  to,  possession  to  be  given  up^  698 
in  case  of  disputed  title,  698 
in  caae  there  ia  no  titie,  699 
foreign  goods  found  derelict  to  pay  what  customs  duties,  708 
goods  from  wrecked  vessels  to  be  forwarded  to  their  destination,  708 
provision  in  case  of  wreck  of  foreign  ships,  752 
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ADVERTISEMENT. 


At  the  request  of  my  publisher,  I  have  edited  "  The 
Merchant  Shipping  Act  Amendment  Act,  1862,"  and  "The 
Admiralty  Court  Act,  1861,"  with  Notes,  and  appended  the 
principal  cases  in  Maritime  Law  since  October,  1860,  intending 
this  collection  as  a  Supplement  to  my  *'  Treatise  on  the 
Law  of  Merchant  Shipping." 

DAVID   MACLACHLAN. 

Goldsmith  Building,  Temple, 
Srd  iV(W.,  1862. 
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THE   MEKCHANT    SHIPPING   ACT 
AMENDMENT   ACT,    1862. 


25  &  26  VICT,  c*  63. 

An  Act  to  amend  "  The  Merchant  Shipping  Act,  1854,"  "  The 
Merchant  Shipping  Act  Amendment  Act,  1855,"  and 
"  The  Customs  Consolidation  Act,  1853." 

[29th  July,  1862.] 

Whereas  it  is  expedient  further  to  amend  "  The  Merchant  17  &  18  Vict. 

Shipping  Act,  1854,"  "The  Merchant  Shipping  Act  Amend- ig^^^fgyj^^ 

ment  Act,    1855,^'    and  "The   Customs  Consolidation   Act,  ;-^^- ^^. 
'  '  '  16  &  17  Vict. 

1853:"  Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  c  107. 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and    Temporal,  and  Commons,  in  this  present   Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  "  The  Merchant  Shipping  Act  Short  title 
Amendment  Act,  1862,"  and  shall  be  construed  with  and  as 
part  of  "  The  Merchant  Shipping  Act,  1854,"  hereinafter  termed 
the  Principal  Act. 

Although  one  express  object  of  this  statute,  according  to  its 
preamble,  be  to  amend  the  Merchant  Shipping  Act  of  1854,  yet 
no  provision  of  the  later  Act  is  to  be  deemed  an  implied  repeal 
of  any  provision  in  the  earlier,  however  inconsistent  they  may  be ; 
that  important  rule  (Daw  v.  The  Metropolitan  Board  of  Works, 
31  L.  J.  (0.  P.)  223)  of  construction  is  excluded  by  the  second 
member  of  this  first  section ;  and  the  limits  of  repeal  are  definitely 
fixed,  so  far  as  respects  the  Act  of  1854,  by  the  section  that 
follows. 

A  paramount  rule  of  construction,  at  the  same  time,  introduced 
by  this  section  is,  that  any  provision  in  the  Act  of  1862  bearing 
upon  the  provisions  of  that  of  1854,  is  to  be   construed  with 
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reference  to  the  general  policy  of  the  earlier  statute,  subject  only 
to  such  modification  thereof  as  is  expressly  authorised  by  the  more 
recent  Act.  Particular  provisions,  not  expressly  repealed,  must 
be  sustained ;  and  if  the  two  statutes  cannot  thus  be  interpreted 
and  applied  as  one  consistent  act  of  legislation,  the  soludon  of 
the  difficulty  is  for  Parliament  only. 

Bnaetments  In      3.  The  enactments  described  in  Table  (A.)  in  the  Schedule 
wpeiuid.         ^^  ^^^3  -^^^  s^^^l  ^®  repealed  as  therein  mentioned,  except  as 
to  any  liabilities  incurred  before  such  repeal. 

This  Act  received  the  Royal  Assent  on  the  29th  of  July,  1862. 
Repealed  immediately  on  the  passing  of  the  Act,  were: — 

8  &  9  Vict.  c.  91,  s.  51,  which  saved  the  lien  for  freight  on 
goods  landed  at  bonded  warehouses. 

16  &  17  Vict.  c.  107,  s.  74,  last  proviso: — giving  the  master 
a  right  to  enter  goods  which  the  owner  of  them  had  neglected  to 
enter  for  forty-eight  hours  after  the  ship  was  reported. 

16  &  17  Vict.  c.  107,  ss.  170,  171,  172,  which  prohibited 
timber  ships  from  British  North  America  and  Honduras  going  to 
sea,  between  the  1st  of  September  and  the  1st  of  May,  with  any 
part  of  the  cargo  on  deck. 

17  &  18  Vict.  c.  104,  s.  300,  which  contained  rules  for  the 
building  of  iron  steamships. 

17  &  18  Vict.  c.  104,  ss.  322,  323,  which  enacted  penalties  on 
passengers  misconducting  themselves  on  board. 

17  &  18  Vict.  c.  104,  ss.  504,  505,  which  limited  the  liability  of 
innocent  owners  of  ships  in  damage  causes. 

19  &  20  Vict.  c.  75,  s.  8,  which  provided  for  the  payment  of 
specified  fees  to  justices'  clerks  in  case  of  investigations  into 
wrecks  by  order  of  the  Board  of  Trade. 

To  be  repealed  from  the  1st  of  June,  1863,  if  no  later  date  be 
fixed  by  Order  in  Council: — 

17  &  18  Vict.  c.  104,  ss.  295,  296,  297,  298,  299,  which  con- 
tain the  rules  as  to  lights  and  fog  signals,  and  for  passing  ships. 

Registry  and  Measurefiieni  of  Tonnage  {Part  IL  of  Merchant 

Shipping  Act,  185  4), 

Equities  not         ^-   ^^  ^^  hereby  declared  that  the  expression  *^  Beneficial 

MCTohftnt^^      Interest,"  whenever  used  in  the  second  part  of  the  Principal 

Shipping  Act.   Act,  includes  interests    arising    under    contract    and    other 

equitable  interests ;  and  the  intention  of  the  said  Act  is  that, 

without  prejudice  to  the  provisions  contained  in  the  said  Act 

for  preventing  notice  of  trusts  from  being  entered  in  the 
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Register-book  or  received  by  the  Registrar,  and  without  pre- 
judice to  the  powers  of  disposition  and  of  giving  receipts 
conferred  by  the  said  Act  on  registered  owners  and  mort- 
gagees, and  without  prejudice  to  the  provisions  contained  in 
the  said  Act  relating  to  the  exclusion  of  unqualified  persons 
from  the  ownership  of  British  ships,  equities  may  be  enforced 
against  owners  and  mortgagees  of  ships  in  respect  of  their 
interest  therein,  in  the  same  manner  as  equities  may  be  enforced 
against  them  in  respect  of  any  other  personal  property. 

Lord  Eldon  states  that  Lord  Hawkesbury  was  surprised  to  learn 
that  equitable  interests  were  not  excluded  by  his  Ship  Registry 
Act,  the  26  Gfeo.  3,  c.  60.  The  subsequent  statute,  34  Geo.  3, 
c.  68,  8.  14,  was  therefore  passed  to  meet  this  presumed  evil,  enact- 
ing that  no  transfer,  contract,  or  agreement  for  transfer,  should  be 
valid  or  effectual  for  any  purpose  whatever,  either  in  law  or  in 
equity,  imless  made  in  the  mode  and  form  prescribed  by  statute. 

The  same  policy  having  been  perpetuated  in  all  the  subsequent 
statutes,  the  consequence,  established  by  repeated  decisions,  has 
been,  that  a  contract  of  purchase,  which  in  the  case  of  any  other 
subject  matter  would  have  clothed  the  purchaser  with  the  owner- 
ship, and  divested  the  vendor  of  all  interest  from  the  moment  of 
purchase,  operated  no  change  whatever  in  respect  of  a  ship  ;  je?^* 
Lord  Eldon,  Ex  parte  Yallop,  15  Ves.  60,  ^7.  See  Curtis  r.  Perry, 
6  Ves.  739;  Mestaer  v.  Gilespie,  1 1  Ves.  621 ;  ^  parte  Houghton, 
17  Ves.  253  ;  Camden  v.  Anderson,  5  T.  R.  709;  McCalmont  v. 
Eankin,  2  De  G.  M.  &  G.  403;  Cato  v.  Irving,  5  De  G.  &  S. 
•  210  ;  FoUett  V.  Delany,  2  id.  235;  Hughes  r.  Morris,  2  De 
6.  M.  &  G.  349;  Duncan  v.  TindaU,  13  C.  B.  258. 

By  this  section,  after  so  long  an  interval,  equitable  rights  are 
for  the  first  time  recognised  within  the  scope  and  intention  of  the 
Merchant  Shipping  Acts. 

Preliminary  to  the  detailed  analysis  of  the  section,  it  should  be 
observed — First,  that  it  is  intended,  as  appears  by  the  superscrip- 
tion which  precedes  it,  to  be  construed  as  portion  of  the  second 
part  of  the  Merchant  Shipping  Act  of  1854,  and  consequently  that 
the  equitable  rights,  which  it  recognises,  concern  shares  in  ships, 
and  that  only.  Secondly,  it  should  be  observed,  that  it  makes  no 
addition  of  rights  or  remedies  at  common  law  to  those  already  pos- 
sessed under  the  previous  Acts.  For  instance,  interests  arising  under 
contracts  not  perfected  by  the  execution  of  a  statutory  bill  of  sale, 
are  not  named  in  the  second  member  [of  the  section,  but  equities 
only ;  and  the  equities  there  named  are  obviously  such  as  admit 
of  being  enforced  by  suit  specifically  founded  upon  them; 
whereas  the   system  in   the   Common   Law   Courts  allows  of 
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eqaitable  defences  only,  and  not  of  equitable  actions.  Moreorer, 
the  phrase  wanting  in  the  second  member  is  to  be  found  in  the 
first,  a  strong  argument  that  the  omission  of  it  elsewhere  was 
not  an  oversight  which  the  interpreter  is  at  liberty  to  supply. 
But  the  mention  of  it  where  it  does  appear  is  for  the  purpose  of 
including  it  under  the  expression  beneficial  interest  wherever  it 
occurs  in  the  Act  of  1854.  That,  however,  is  an  expression  quite 
unknown  to  the  Common  Law,  and  so  far  as  it  is  distinctive  it 
designates  a  class  of  rights,  such  as  those  of  a  legatee  or  ^catui  que 
trust,  which  cannot  be  enforced  in  the  Common  Law  Courts.  The 
Common  Law  rights  or  remedies,  then,  of  a  purchaser  or  yendor  of 
shares  in  a  British  ship  continue  to  be  what  they  were  before, 
restricted  and  defined  as  under  the  previous  Acts. 

The  section  adds  to  the  class  of  interests  formerly  comprehended 
under  the  expression  henejicial  interest  in  the  Act  of  1854:  it 
provides  for  the  enforcement  of  equitable  rights  in  respect  of  ship 
property;  but  it  so  far  hmits  these  new  rights  as  to  preserve 
certain  rights  and  prohibitions  previously  enacted  still  entire,  and 
without  prejudice. 

(1)  The  beneficial  interest  recognised  by  the  Act  of  1854  was 
occasioned  by  the  limit  put  to  the  number  of  owners  that  might 
be  on  the  register ;  and  the  beneficiaries  were  therefore  persons 
entitled,  but  for  that,  to  be  on  the  regbter,  having  acquired  ship 
property  by  means  of  a  duly  executed  statutory  bill  of  sale.  To- 
gether with  these,  the  expression  now  comprehends  interests 
arising  under  contract  and  other  equitable  interests.  '  The  contract 
here  intended  appears  to  be  the  executory  contract  of  sale  or 
mortgage  not  yet  perfected  by  the  execution  of  the  proper  statutory 
instrument,  which  we  have  seen  gave  no  rights  that  could  be 
enforced  heretofore  at  law  or  in  equity;  Trustees  of  Liverpool 
Borough  Bank  v.  Turner,  30  L.  J.  (Ch.)  379;  Duncan  9.  Tindall, 
13  C.  B.  258.  Notwithstanding  the  recognition  now  of  these 
interests,  the  register,  on  which  they  cannot  appear,  continues  to 
be  the  document  of  title,  and  the  respective  statutory  instruments 
of  sale  or  mortgage,  the  use  of  which  is  a  condition  to  registration, 
are  still  indispensable  to  the  acquisition  of  the  full  rights  of 
property  valid  against  all  claimants. 

The  sole  purpose  and  effect  of  the  first  member  of  the  section 
seem  to  be,  to  assort  these  new  interests  with  the  scheme  of  the 
Register  of  1854;  they  cease  to  be  nondescript;  and  their  enforce- 
ment, now  that  it  is  possible,  is  not  a  proceeding  maugre  the 
statutory  theory  of  ship  property.  For  instance,  it  is  said  in  the 
second  member  of  the  section,  that  equities  may  be  enforced 
against  owners,  no  qualification  of  the  last  word  being  necessarj 
or  indeed  admissible.  There  is  but  one  description  of  owner — ^he, 
namely,  that  appears  on  the  register  as  such;  and  equities  make 
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but  a  beneficiarj  vrho,  at  most,  may  be  entitled  to  the  fruits  of 
ownership,  but  is  not  owner. 

(2)  The  second  member  of  the  section  provides  for  the  enforce- 
ment of  equities  against  owners  and  mortgagees  of  ships  in  respect 
of  their  interest  therein,  in  the  same  manner  as  equities  may  be 
enforced  against  them  in  respect  of  any  other  personal  property. 

The  only  equities  named  are  equities  against  owners  and  mort- 
gagees. Equities  in  their  favour  could  not  be  enforced  under  the 
previous  Shipping  Acts  (Brewster r.  Clarke,  2  Mer.  7o\  Hughes 
i\  Morris,  2  De  G.  M.  &  G.  349);  nor  could  damages  be  recovered 
at  law  by  the  vendor  for  non-performance  of  a  contract  of  purchase 
(Duncan  v.  Tindall,  13  C.  B.  258).  It  has  since  been  held  (in  the 
case  of  The  Trustees  of  the  Liverpool  Borough  Bank  v.  Turner, 
29  L.  J.  (Ch.)  827;  on  appeal  30  L.  J.  (Ch.)  379)  that  the 
Merchant  Shipping  Act  of  1854  coincides  in  policy  with  the 
previous  statutes.  The  recent  modifying  statute,  therefore,  since 
it  distinctly  mentions  only  equities  against  owners  and  mortgagees, 
becomes  exclusive  as  to  all  other  rights  not  on  the  register,  which 
could  not  exist  except  in  derogation  of  the  absolute  title  evidenced 
by  that  document.  If  this  reasoning  be  sound,  the  decision  in 
Duncan  r.  Tindall,  against  the  right  to  damages  for  non-perform- 
ance of  an  executory  contract,  and  that  in  Hughes  v,  Morris, 
against  the  right  of  a  vendor  to  specific  performance  of  such  a 
contract,  exhibit  what  is  still  the  law  of  this  country. 

Of  equities  against  the  owner,  and  of  conflicting  eqmties,  the 
most  fruitful  source  is  Ukely  to  be  the  executory  contract  of  sale 
compHcated  with  notice  of  prior  transactions.  See  St.  Leonards, 
V.  &  P.  607,  et  seq.;  Dart,  V.  &  P.  554,  ei  seq.;  2  White  & 
Tudor's  Lead.  Cas.  23,  34. 

(3)  But  such  notice  cannot  reach  the  purchaser  or  mortgagee 
through  the  Register  or  the  Registrar.  That  is  one  of  the  limits 
put  to  the  recognition  of  this  new  class  of  rights  in  respect  of 
ship  property;  it  is  to  be  without  prejudice  to  the  provisions  in 
the  Principal  Act  (17  &  18  Vict.  c.  104,  s.  43),  for  preventing 
notice  of  trusts  from  being  entered  in  the  Register-book,  or 
received  by  the  Registrar.  This  is  in  perfect  accord  with  the  pro- 
vision that  places  these  new  rights  in  the  class  of  beneficial 
interests,  a  class  originally  owing  its  existence  to  the  arbitrary 
exclusion  of  absolute  titles  from  the  register,  to  satisfy  the  require- 
ments of  an  artificial  scheme.  But  that  provision  being  merely 
regulative,  this  seeming  repetition  becomes  necessary  in  the  ope- 
rative member  of  the  section.  By  the  Act  of  1854,  the  title  to 
ship  property  was  individual  and  absolute.  If  now  equitable 
rights  were  to  be  advanced  to  the  degree  of  titles  by  being  placed 
on  the  register,  this  double  description  of  concurrent  ownership, 
with  the  infinite  modifications  created  by  the  blunders,  and  shifts. 
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and  fraud  of  mankind^  would  complicate  the  transfers  of  title  ^th 
the  same  oppressiye  evils  that  now  attach  to  real  property. 

Hence,  also,  this  recognition  of  equities  is  to  be  without  pre- 
judice to  the  powers  of  disposition,  and  of  giving  receipts  con- 
ferred by  the  Principal  Act  (17  &  18  Vict.  c.  104,  ss.  43,  71)  on 
registered  owners  and  mortgagees.  The  power  to  pass  an  absolute 
title  by  the  simplest  of  instruments  lies  in  a  single  hand,  and  that 
hand  is  pointed  out  by  the  register.  Moreover,  the  power  to  give 
effectual  receipts  quiets  for  ever  any  question  in  a  Court  of  Equity 
about  the  duty  of  seeing  to  the  application  of  the  purchase-money. 
(1  White  and  Tudor's  Lead.  Cas.  45  et  seq.  ;  Lewin  on  Trusts, 
309,  et  seq.)  The  purchaser,  before  the  Act  of  1862,  could  not 
possibly  have  a  better  title  than  his  vendor ;  and  since  the  passing 
of  this  Act,  it  may  not  be  worse.  In  virtue  of  notice  reaching 
him  before  the  purchase,  the  transfer  may  pass  to  him  some  or  all 
of  the  liabilities  of  the  vendor  (Le  Neve  r.  Le  Neve,  2  Winte  & 
Tudor's  Lead.  Cas.  32,  33) ;  but  no  such  effect  is  operated  by 
notice  of  a  prior  vendor's  liabilities,  if  the  intermediate  vendor 
purchased  without  notice  (Lowther  v.  Carlton,  2  Atk.  242),  and 
notwithstanding  that,  after  notice,  he  sold  to  one  who  had  none 
(Harrison  v.  Forth,  Prec.  Chan.  51). 

These  two  provisoes,  which  are  expressly  preserved,  combine  to 
produce  this  excellent  and,  on  public  grounds,  most  desirable 
result,  that  those  who  have  acquired  equities  of  a  casual  origin, 
as  distinguished  from  trusts  that  are  deliberately  created,  should 
prosecute  their  claims  with  eager  diligence,  and  without  a  moment's 
delay. 

The  third  proviso  is  directed  solely  to  a  matter  of  public  policy, 
with  an  important  bearing,  however,  on  the  rights  of  ownership  of 
British  ships.  This  recognition  of  new  rights  is  to  be  without 
prejudice  to  the  provisions  in  the  Principal  Act  (17  &  18  Vict- 
c.  104,  ss.  18,  38,  39,  56,  102,  103)  relating  to  the  exclusion  of 
unqualified  persons  from  the  ownership  of  British  ships.  From 
this  proviso  in  the  second  member  of  the  section,  coupled  with  the 
declaration  in  the  first  that  these  new  rights  recognised  by  this 
Act  are  beneficial  interests  under  the  Act  of  1854,  and  taken  in 
connection  with  the  declaration  of  ownership  required  by  the 
17  &  18  Vict.  c.  104,  s.  38,  No.  5,  that  no  unqualified  person  or 
body  of  persons  is  entitled  to  any  legal  or  beneficial  interest  in  the 
ship,  or  any  share  therein,  it  follows  that  no  unqualified  person 
may  acquire  any  equity  in  respect  of  the  ownership  of  a  British 
ship.  See  17  &  18  Vict.  c.  104,  ss.  18,  38,  39,  56^  102,  103; 
and  schedule,  forms  B,  C,  F,  G. 

(Tonnage  rates      4.   Any  body  corporate  or  persons  having  power  to  levy 

under  local 

Acts  may  be    tonnage  rates  on  ships  may,  if  they  think  fiit,  with  the  consent 
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of  the  Board  of  Trade,  levy  such  tonnage  rates  upon  the  levied  on  tbo 

regirtered 

registered  tonnage  of  the  ships  as  determined  by  the  rules  for  tonnage, 
the  measurement  of  tonnage  for  the  time  being  in  force  under 
the  Principal  Act  notwithstanding  that  the  local  Act  or  Acts 
under  which  such  rates  are  levied  provides  for  levying  the  same 
upon  some  different  system  of  tonnage  measurement. 

To  introduce  a  new  basis  for  an  old  impost,  is,  in  fact,  to 
impose  a  new  tax ;  and  hence  the  necessity  for  this  authorit)*  of 
Parliament. 

Certificates  for  Engineers  {Part  III,  of  Merchant  Shipping  Act, 

1854). 

5.  On  and  after  the  first  day  of  June,  one  thousand  eight  Steam  ships  to 

CMTj  oertifl- 

hundred  and  sixty-three,  every  steam  ship  which  is  required  by  cfttedeogineers. 
the  Principal  Act  to  have   a  master  possessing  a  certificate 
from  the  Board  of  Trade   shall  also  have   an  engineer  or 
engineers  possessing  a  certificate  or  certificates  from  the  Board 
of  Trade  as  follows ;  that  is  to  say, 

(1)  Engineers'  certificates  shall  be  of  two  grades,  viz., "  First- 

class  Engineers'  Certificates,"  and  "  Second-class 
Engineers'  Certificates  "  : 

(2)  Every  foreign-going  steam  ship  of  one  hundred  nominal 

horse  power  or  upwards  shall  have  as  its  first  and 
second  engineers  two  certificated  engineers,  the  first 
possessing  a  "  First-class  Engineer's  Certificate,"  and 
the  second  possessing  a  "  Second-class  Engineer's 
Certificate  "  or  a  certificate  of  the  higher  grade  : 

(3)  Every  foreign-going  steam  ship  of  less  than  one  hundred 

nominal  horse  power  shall  have  as  its  only  or  first 
engineer  an  engineer  possessing  a  "  Second-class 
Engineer's  Certificate  "  or  a  certificate  of  the  higher 
grade : 

(4)  Every  sea-going  home  trade  passenger  steam  ship  shall 

have  as  its  only  or  first  engineer  an  engineer  possessing 
a  '*  Second-class  Engineer's  Certificate  "  or  a  certificate 
of  the  higher  grade : 

(5)  Every  person  who,  having  been  engaged  to  serve  in  any 

of  the  above  capacities  in  any  such  steam  ship  as 
aforesaid,  goes  to  sea  in  that  capacity  without  being 
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Examinations 
for  engineers* 
certificates  of 
competency. 


Fees  to  be 
paid  by  appli- 
cnnks  for 
examination. 


at  the  time  entitled  to  and  possessed  of  such  certificaie 
as  is  required  by  this  section,  and  every  person  who 
employs  any  person  in  any  of  the  above  capacities  in 
such  ship  without  ascertaining  that  he  is  at  the  time 
entitled  to  and  possessed  of  such  certificate  as  is 
required  by  this  section,  shall  for  each  such  offence 
incur  a  penalty  not  exceeding  fifty  pounds. 

The  steamships  required  by  the  Principal  Act  (17  &  18  Vict 
c.  1 04,  s.  136)  to  have  a  certificated  master  ou  board  are  distinctly 
specified  in  the  subordinate  part  of  this  section,  Nos.  (2)»  (3), 
and  (4)  :  If  any  ship  within  the  meaning  of  s.  13  of  this  Act  is 
driven  by  steam  power,  the  exemption  probably  extends  to 
engineers  as  well  as  masters  and  mates  on  board  of  her. 

To  escape  this  penalty,  the  engineer  must  not  only  be  entitled 
to,  but  also  possessed  of,  a  proper  certificate ;  for  not  only  is  pro- 
duction of  these  certificates  to  the  Superintendent  of  the  Shipping 
Ofiice  required  by  s.  10,  post,  but  were  it  not  so,  still,  in  case  of 
their  absence,  for  aught  that  appeared  to  the  contrary,  they  might 
be,  at  the  moment  of  engagement,  suspended  for  miscondact  of 
the  officer,  within  s.  il, post. 

For  the  purposes  of  seaworthiness  under  a  policy  of  insurance, 
and  of  an  action  for  injuries  originating  in  the  engineering  or 
marine  departments  respectively,  the  being  entitled  to  a  certificate, 
whether  on  the  part  of  master  and  mates,  or  of  engineers,  is  the 
substantive  requirement ;  and  in  case  this  is  not  satisfied,  that 
circumstance  will  probably  be  held  a  breach  of  the  condition  of 
seaworthiness,  and  evidence  of  negligence  on  the  part  of  the  ship- 
owner. 

6.  The  Board  of  Trade  shall  from  time  to  time  cause 
examinations  to  be  held  of  persons  who  may  be  desirous  of 
obtaining  certificates  of  competency  as  engineers:  for  the 
purpose  of  such  examinations  the  Board  of  Trade  shall  firom 
time  to  time  appoint  and  remove  examiners,  and  award  the 
remuneration  to  be  paid  to  them;  lay  down  rules  as  to  the 
qualification  of  applicants,  and  as  to  the  times  and  places  of 
examination;  and  generally  do  all  such  acts  as  it  thinks 
expedient  in  order  to  carry  into  effect  the  examination  of  such 
engineers  as  aforesaid. 

7.  All  applicants  for  examination  shall  pay  such  fees,  not 
exceeding  the  sums  specified  in  the  Table  marked  (B)  in  the 
Schedule  hereto,  as  the  Board  of  Trade  directs ;  and  such  fees 
shall  be  paid  to  such  persons  as  the  said  Board  appoints  for 
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that  purpose,  and  shall  be  carried  to  the  account  of  the  Mer- 
cantile Marine  Fund. 

8.  The  Board  of  Trade  shall  deliver  to  every  applicant  who  Certificates  of 
is  duly  reported  to  have  passed  the  examination  satisfactorily, Segranted^to 
and  to  have  given  satisfactory  evidence  of  his  sobriety,  expe-  ^^^  ^^° 
rience,  and  ability,  a  certificate  of  competency,  as  first-class 
engineer  or  as  second*class  engineer,  as  the  case  may  be. 

9.  Certificates   of   service    for  engineers,  differing  in  form  Engineers'  oer- 
from  certificates  of  competency,  shall  be  granted  as  follows ;  gervioe  to  be 
that  is  to  say,  ^•"T^  "^  . 

•^ '  proof  of  certain 

(1)  Every  person  who    before  the  first  day  of  April  one  Berrioe. 

thousand  eight  hundred  and  sixty-two  has  served  as 
first  engineer  in  any  foreign-going  steam  ship  of  one 
hundred  nominal  horse  power  or  upwards,  or  who  has 
attained  or  attains  the  rank  of  engineer  in  the  service 
of  Her  Majesty  or  of  the  East  India  Company,  shall 
be  entitled  to  a  "  First-class  Engineer's  Certificate  " 
of  service : 

(2)  Every  person  who   before  the  first  day  of  April    one 

thousand  eight  hundred  and  sixty-two  has  served  as 
second  engineer  in  any  foreign-going  steam  ship  of 
one  hundred  nominal  horse  power  or  upwards,  or  as 
first  or  only  engineer  in  any  other  steam  ship,  or  who 
has  attained  or  attains  the  rank  of  first-class  assistant 
engineer  in  the  service  of  Her  Majesty,  shall  be  entitled 
to  a  "  Second-class  Engineer's  Certificate  "  of  service : 
Each  of  such  certificates  of  service  shall  contain  particulars  of 
the  name,  place,  and  time  of  birth,  and  the  length  and  nature 
of  the  previous  service  of  the  person  to  whom  the  same  is 
delivered ;  and  the  Board  of  Trade  shall  deliver  such  certifi- 
cates of  service  to  the  various  persons  so  respectively  entitled 
thereto,  upon  their  proving  themselves  to  have  attained  such 
rank  or  to  have  served  as  aforesaid,  and  upon  their  giving  a 
full  and  satisfactory  account  of  the  particulars  aforesaid. 

10.  The  provisions  of  the  Principal  Act,  with  respect  to  the  Certain  pro- 

m  ft  M  »  /t  f  TisionB  of 

certificates  of  competency  or  service  of  masters  and  mates.  Merchant  Ship- 
contained  in  the  138th,  139th,  140th,  161st,  and  162nd  sections  fifiA!'!?^. 

'  '  '  '  apply  to  engi* 

of  the  said  Act,  shall  apply  to  certificates  of  competency  or  »«»'  <»«> 

tificatea^ 

service  granted  under  this  Act  in  the  same  manner  as  if  certifi- 
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Power  of 
Board  of 
Trade  and 
Local  Marine 
Board  to 
inTestigate 
oondact  of 
eeriifioated 
•Dgineeri. 


DeeUration  of 
engineer  ear- 
T^or  to  con« 
tain  statement 
concerning 
engineer's 
certificateb 


cates  of  competency  and  service  to  be  granted  to  engineers 
under  this  Act  were  specially  mentioned  and  included  in  the 
said  sections. 

By  s.  138  the  grant,  cancellation,  suspension,  or  alteration  of 
these  certificates  is  to  be  registered,  and  a  copy  of  such  register  is 
to  be  prima  facie  evidence  of  the  truth  of  the  matters  stated  in 
such  entry.  By  s.  139,  in  case  of  the  certificate  being  lost,  a 
copy  to  be  of  the  same  effect  as  the  original  may  be  granted.  By 
s.  140  it  is  a  misdemeanour  to  forge  or  fraudulently  alter  such 
a  certificate,  or  assist  in,  or  procure  the  same,  or  to  use  a 
certificate  that  has  been  forged,  altered,  suspended,  cancelled,  or  to 
which  the  person  using  it  is  not  entitled,  or  fraudulently  to  lend,  or 
allow  his  certificate  to  be  used  by  another.  Sections  161  and  162 
provide  for  the  production  of  these  certificates  by  the  master  to 
the  Superintendent  of  the  Shipping  Office,  before  sailing  and  on 
arrival  in  the  case  of  foreign-going  ships,  and  in  the  case  of  home 
trade  ships  for  their  production  once  in  six  months. 

11.  The  power  by  the  24l8t  section  of  the  Principal  Act  given 
to  the  Board  of  Trade  or  to  any  Local  Marine  Board  of  insti- 
tuting investigations  into  the  conduct  of  any  master  or  mate 
whom  it  has  reason  to  believe  to  be  from  incompetency  or 
misconduct  unfit  to  discharge  his  duties,  shall  extend  to  any 
certificated  engineer  whom  the  Board  of  Trade  or  any  Local 
Marine  Board  has  reason  to  believe  to  be  from  incompetency 
or  misconduct  unfit  to  discharge  his  duties,  in  the  same  manner 
as  if  in  the  said  section  the  words  '^  Certificated  Engineer  "  had 
been  inserted  after  "Master"  wherever  "Master"  occurs  in 
such  section. 

12.  The  declaration  required  to  be  given  by  the  engineer 
surveyor  under  Section  309  of  the  Principal  Act  shall,  in  the  case 
of  a  ship  by  this  Act  required  to  have  a  certificated  engineer, 
contain  in  addition  to  the  statements  in  the  said  section  men- 
tioned, a  statement  that  the  certificate  or  certificates  of  the 
engineer  or  engineers  of  such  ship  is  or  are  such  and  in  such 
condition  as  is  required  by  this  Act. 

The  declaration  here  referred  to  is  made  at  the  time  of  the 
half-yearly  survey. 
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Masters  and  Seamen  {Part  HI.  of  Merchant  Shipping  Act,  1864). 

18.  The  following  vessels ;  that  is  to  say,  Third  part  of 

(1)  Registered    sea-going    ships    exclusively   employed   in^fighi^g?^ 

fishing  on  the  coasts  of  the  United  Kingdom :  J^  ^j^J 

(2)  Sea-going  ships  belonging  to  any  of  the  three  General  and  plearare 

yachts,  with 

Lighthouse  Boards :  ^  oeruOn  ex- 

(3)  Sea-going  ships  being  pleasure  yachts :  oeptiona. 
Shall  be  subject  to  the  whole  of  the  third  part  of  the  Principal 

Act;  except,— Sections  136,  143,  145,  147,  149,  150,  151,  152, 
153,  154,  155,  157,  158,  161,  162,  166, 170, 171,  231,  256,  279, 
280,  281,  282,  283,  284,  285,  286,  and  287. 

14.  Whereas  doubts  have  been  entertained  whether  Local  Local  Marino 
Marine  Boards  have  the  power  of  determining  a  quorum :   It  determine 
is  hereby  declared,  that  the  power  by  the  119th  section  of  the  ^^^f 
Principal  Act  given  to  every  Local  Marine  Board  of  regulating 

the  mode  in  which  its  meetings  are  to  be  held  and  its  business 
conducted,  includes  the  power  of  determining  a  quorum ; 
nevertheless,  after  the  passing  of  this  Act  such  quorum  shall 
never  consist  of  less  than  three  members. 

15.  The  offices  termed  Shipping  Offices  in  the  Principal  Act  Mee  of  ship- 
shall  be  termed  Mercantile  Marine  Offices,  and  the  officers^"*" 
termed  Shipping  Masters  and  Deputy  Shipping  Masters  in  the 
Principal  Act  shall  be  termed  Superintendents  and  Deputy 
Superintendents  of  such  offices;  but  nothing  in  this  section 
contained  shall  invalidate  or  affect  any  act  which  may  be  done 

at  any  such  office  under  the  title  of  a  Shipping  Office,  or  any 
act  which  may  be  done  by,  with,  or  to  any  of  the  said  officers 
under  the  title  of  Shipping  Master  or  Deputy  Shipping 
Master. 

16.  Any  person  appointed  to  any  office  or  service  by  or  PaniBhmeni 
under  any  Local  Marine  Board  shall  be  deemed  to  be  a  clerk  j^^^^  j^  ahiiK- 
or  servant  within  the  meaning  of  the  sixty-eighth  section  of  the  P"*«  ^®*"* 
Act  of  the  twenty-fifth  year  of  the  reign  of  Her  present  Majesty, 
chapter  ninety- six : 

If  any  such  person  fraudulently  applies  or  disposes  of  any 
chattel,  money,  or  valuable  security  received  by  him  whilst 
employed  in  such  office  or  service  for  or  on  account  of  any 
such  Local  Marine  Board,  or  for  or  on  account  of  any  other 
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public  Board  or  Department,  to  Lis  own  use  or  any  use  or 
purpose  other  than  that  for  which  the  same  was  paid,  entrusted 
to,  or  received  by  him,  or  fraudulently  withholds,  retains,  or 
keeps  back  the  same  or  any  part  thereof  contrary  to  any  lawful 
directions  or  instructions  which  he  is  required  to  obey  in  re- 
lation to  such  office  or  service,  he  shall  be  deemed  guilty  of 
embezzlement  within  the  meaning  of  the  said  section : 

Any  such  person   shall,   on  conviction  of  such  offence  as 
aforesaid,  be  liable  to  the   same  pains   and  penalties  as  are 
thereby  imposed  upon  any  clerk  or  servant  for  embezzlement : 
In  any  indictment  against  such  person  for  such  offence  it 
shall  be  sufficient  to  charge  any  such  chattel,  money,  or  valu- 
able security  as  the  property  either  of  the  Board  by  which  he 
was  appointed,  or  of  the  Board  or  Department  for  or  on  account 
of  which  he  may  have  received  the  same;  and  no  greater 
particularity  in  the  description  of  the  property  shall  be  required 
in  such  indictment  in  order  to  sustain  the  same,  or  in  proof  of 
the  offence  alleged,  than  is  required  in  respect  of  an  indict- 
ment or  the  subject-matter  thereof  by  the  seventy-first  section 
of  the  said  last-mentioned  Act. 
Bxaminatioiui       17.  Whereas  it  is  expedient  to  make  provision  in  certain 
mates  fttporu  cases  for  holding  examinations  of  applicants  for  certificates 
are^S^l     of   competency  at   places  where  there  are  no  Local  Marine 
Marine  Boards.  Boards  :  be  it  enacted,  that  the  Board  of  Trade,  if  satisfied 
that  serious  inconvenience  exists  at  any  port  in  consequence  of 
the  distance  which  applicants  for  certificates  have  to  travel  in 
order  to  be  examined,  may,  with  the  concurrence  of  any  Local 
Mai'ine  Board,  send  the  examiner  or  examiners  of  that  Local 
Marine  Board  to  the  port  where  such  inconvenience  exists ;  and 
thereupon  the  said  examiner  or  examiners  shall  proceed  to 
such  port,  and  shall  there  examine  the  applicants  in  the  pre- 
sence of  such  person  or  persons  (if  any)  as  the  Board  of  Trade 
may  appoint  for  the  purpose ;  and  such  examinations  shall  be 
conducted  in  the  same  manner  and  shall  have  the  same  effect 
as  other  examinations  under  the  said  Act. 
Construction         18.  It  is  hereby  declared  that  the  182nd   section   of  the 
ofPrincU»l      Principal  Act  does  not  apply  to  the  case  of  any  stipulation 
^^     .         made  by  the  seamen  belonging  to  any  ship,  which  according  to 

Stipulations 

concerning       the  terms  of  the  agreement  is  to  be  employed  on  salvage 

salvage. 
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service,  with  respect  to  the  remuneration  to  be  paid  to  them 
for  salvage  services  to  be  rendered  by  such  ship  to  any  other 
ship  or  ships. 

The  language  of  section  182  is  "every  stipulation  by  which  any 
seaman  consents  to  abandon  any  right  which  he  may  have  or 
obtain,  in  the  nature  of  salvage,  shall  be  wholly  inoperative.*'  The 
entire  repeal  of  this  provision  could  not  have  been  intended  by 
the  above  section,  as  that  could  have  been  accomphshed  by  a  few 
simple  words.  The  evil  contemplated  in  the  original  provision, 
was  the  abandonment  of  all  salvage  rights  whatsoever  in  favour 
of  the  owners  of  the  ship,  by  a  clandestine  stipulation  inserted  in 
the  ordinary  shipping  articles.  The  exception  now  made  is,  of 
"  any  ship  which,  according  to  the  terms  of  the  agreement,  is  to 
be  employed  on  salvage  service,"  Salvage  is  to  be  definitely 
contemplated  as  an  object  of  the  expedition ;  it  may  be  the  sole 
object,  as  where  the  vessel  to  be  salved  is  in  sight  at  the  time  of 
the  engagement ;  or  it  may  be  one  of  the  objects  on  which  the 
ship  is  ordinarily  employed,  as  if  tugs  were  customarily  sent  to 
sea  both  for  towage  and  for  salvage  purposes.  In  both  instances 
the  seaman  cannot  but  be  aware  that  he  is  engaging  for  a 
dangerous  and  a  gainful  service,  and  he  may  be  safely  left  the 
option  of  stipulating  for  higher  wages  in  consideration  of  his 
abandoning  all  salvage  rights  to  accrue  during  the  service.  Con- 
tingent salvage  services,  and  the  rights  to  be  acquired  thereby  in 
the  course  of  an  ordinary  trading  voyage,  seem  to  be  still  covered 
by  the  provision  in  the  17  &  18  Vict.  c.  104,  s.  182. 

19,  The  payment  of  seamen's  wages  required  by  the  209th  Payment  of 
section  of  the  Principal  Act  shall,  whenever  it  is  practicable  so  J2^  abroad 
to  do,  be  made  in  money  and  not  by  bill :  and  in  cases  where  ^^^f^  „.„  . 

•^  J  >  seoUon  209  of 

payment  is  made  by  bill  drawn  by  the  master,  the  owner  of  the  Principal  Act. 
ship  shall  be  liable  to  pay  the  amount  for  which  the  same  is 
drawn  to  the  holder  or  indorsee  thereof;  and  it  shall  not  be 
necessary  in  any  proceeding  against  the  owner  upon  such  bill 
to  prove  that  the  master  had  authority  to  draw  the  same  ;  and 
any  bill  purporting  to  be  drawn  in  pursuance  of  the  said  sec- 
tion, and  to  be  indorsed  as  therein  required,  if  produced  out  of 
the  custody  of  the  Board  of  Trade  or  of  the  Registrar  General 
of  Seamen,  or  of  any  Superintendent  of  any  Mercantile  Marine 
OflSce,  shall  be  received  in  evidence  ;  and  any  indorsement  on 
any  such  bill  purporting  to  be  made  in  pursuance  of  the  said 
section,  and  to  be  signed  by  one  of  the  functionaries  therein 
mentioned,  shall  also  be  received  in  evidence,  and  shall  be 
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deemed  to  be  primd  facie  eyidence  of  the  facts  stated  in  such 
indorsement. 

The  ill-advised  option  lefl  the  master  by  the  Act  of  1854,  ia 
now  taken  away,  and  payment  in  money  is  imperative  if  it  be 
practicable.  But  as  it  may  happen  that  the  only  practicable 
means  of  payment  is  a  bill,  very  remarkable  changes  in  the  law 
are  introduced  by  thb  section  in  order  to  facilitate  the  negotiation 
of  that  instrument  by  the  mariner.  First,  the  ship-owner  is 
rendered  liable  upon  it  without  acceptance ;  secondly,  this  liability 
is  to  the  holder  or  indorsee  of  the  bill,  notwithstanding  the  absence 
of  any  express  or  implied  contract  between  them  by  means  of  the 
bill,  or  the  consideration  on  which  it  is  founded ;  thirdly,  as  the 
master*  s  drawing  is  thus  tantamount  in  e£fect  to  the  owner's 
acceptance  also,  the  whole  question  of  liability  would  now  hinge 
upon  the  master's  agency  in  the  transaction,  were  it  not  here 
enacted  that  it  shall  be  unnecessary  to  prove  the  master's  autho- 
rity to  draw  the  bill ;  but,  fourthly,  there  is  still  no  proof  that 
the  bill  produced  is  a  genuine  document,  and  therefore  it  is  enacted 
that  the  bill  itself  shall  be  evidence  of  that  on  these  conditions, 
viz.: — ^thatit  purport  to  be  drawn  in  pursuance  of  the  17  &  18 
Vict.  c.  104,  s.  209,  and  to  be  indorsed  as  required  by  that 
section,  and  that  it  be  produced  out  of  the  custody  of  the  Board 
of  Trade,  or  of  the  Registrar  General  of  Seamen,  or  of  a  Super- 
intendent of  a  Mercantile  Marine  Office ;  and,  fifthly,  to  meet  the 
plea  of  want  of  consideration,  an  indorsement  stating  that  the 
bill  is  drawn  for  money  due  on  account  of  seamen's  wages,  is  made 
primd  facie  evidence  of  that  fact,  provided  the  indorsement  purport 
to  be  made  in  pursuance  of  the  above  section,  and  to  be  signed  by 
one  of  the  functionaries  therein  named. 

Wages  and  SO.  The  197th  section  of  the  Principal  Act  shall  extend  to 

d^eas^         seamen  or  apprentices  who  within  the  six  months  immediately 
■eamoD.  preceding  their  death  have  belonged  to  a  British  ship ;  and 

such  section  shall  be  construed  as  if  there  were  inserted  in  the 
first  line  thereof,  after  the  words  "  such  seaman  or  apprentice  as 
last  aforesaid,*'  the  words  "  or  if  any  seaman  or  apprentice  who 
has  within  the  six  months  immediately  preceding  his  death 
belonged  to  a  British  ship." 

The  section  in  question  provides  for  consuls,  and  the  chief 
officer  of  customs,  at  or  nearest  the  place  where  a  seaman  or 
apprentice  in  a  British  ship  dies  during  the  voyage,  taking  charge 
of  the  deceased's  effects,  and  remitting  the  produce  of  their  sale 
together  with  his  wages  to  the  Board  of  Trade.  Seamen  or 
apprentices  who,  within  the  six  months  immediately  preceding 
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their  deaths  have  belonged  to  a  British  ship,  are  now  included 
within  the  provision. 

21.  The  wages  of  seamen  or  apprentices  who  are  lost  with  Becovery  of 
the  ship  to  which  they  belong  shall  be  dealt  with  as  follows,  ILnnen  iwrt 
that  is  to  say :—  ^*^  ^^"^  "^^P- 

(1)  The  Board  of  Trade  may  recover  the  same  from  the 

owner  of  the  ship  in  the  same  manner  in  which  sea- 
men's wages  are  recoverable : 

(2)  In  any  proceedings  for  the  recovery  of  such  wages,  if  it 

is  shown  by  some  official  return  produced  out  of  the 
custody  of  the  Registrar  General  of  Seamen,  or  by 
other  evidence  that  the  ship  has  twelve  months  or 
upwards  before  the  institution  of  the  proceeding  left 
a  port  of  departure,  and  if  it  is  not  shown  that  she 
has  been  heard  of  within  twelve  months  after  such 
departure,  she  shall  be  deemed  to  have  been  lost  with 
all  hands  on  board,  either  immediately  after  the  time 
she  was  last  heard  of,  or  at  such  later  time  as  the 
Court  hearing  the  case  may  think  probable  : 

(n)  The  production  out  of  the  custody  of  the  Registrar 
General  of  Seamen  or  of  the  Board  of  Trade  of  any 
duplicate  agreement  or  list  of  the  crew  made  out  at 
the  time  of  the  last  departure  of  the  ship  from  the 
United  Kingdom,  or  of  a  certificate  purporting  to  be 
a  certificate  from  a  consular  or  other  public  officer  at 
any  port  or  road,  stating  that  certain  seamen  or 
apprentices  were  shipped  in  the  ship  from  the  said 
port,  shall,  in  the  absence  of  proof  to  the  contrary,  be 
sufficient  proof  that  the  seamen  or  apprentices  therein 
named  were  on  board  at  the  time  of  the  loss : 

(4)  The  Board  of  Trade  shall  deal  with  such  wages  in  the 
manner  in  which  they  deal  with  the  wages  of  other 
deceased  seamen  and  apprentices  under  the  Principal 
Act. 

This  was  a  easua  omissus  in  the  Principal  Act.     The  difficulty 

chiefly  lay  in  deahng  with  the  case  of  ships  that  have  not  been 

heard  of  for  a  long  time,  and  are  therefore  presumed  to  have 

'  foundered  at  sea.     But  as  this  is  not  a  presumption  of  law,  but 

merely  of  fact,  three  things  have  been  provided  for  : — First,  a 
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limitation  of  the  time  after  which  such  a  presumption  is  per- 
missihle  at  law,  yiz.,  twelve  months  since  she  left  her  last  port  of 
departure  without  heing  since  heard  of;  secondly,  the  evidence 
to  justify  such  a  presumption  of  loss,  some  official  return  pro- 
duced from  the  custody  of  the  Registrar  General  of  Seamen,  or 
other  evidence,  it  being  for  the  owner  to  defend  himself  by 
showing  that  she  has  since  been  heard  of ;  and,  thirdly,  the 
evidence  to  justify  the  presumption  that  certain  seamen  and 
apprentices  were  on  board  at  the  time  of  the  loss,  to  wit,  any 
duplicate  agreement  or  list  of  the  crew  made  out  at  the  time  of 
the  last  departure  of  the  ship  from  the  United  Kingdom,  pro- 
duced from  the  custody  of  the  Registrar  Greneral  of  Seamen,  or 
of  the  Board  of  Trade,  or  a  certificate  purporting  to  be  from  a 
consular  or  other  pubUc  officer  at  any  port  abroad,  that  certain 
seamen  or  apprentices  were  shipped  from  that  port. 

Beliefofdis.        22.  Whereas  under  the  211th  and  212th  sections  of  the 

^ V^ftAB^Wa      AAA  W\  AVft 

to  be  regnUted  ^^cip^  Act,  and  the  16th  section  of  ''The  Merchant 
TrJdeT^*^^  Shipping  Act  Amendment  Act,  1865,"  provision  is  made  for 
relieving  and  sending  home  seamen  found  in  distress  abroad : 
and  whereas  doubts  are  entertained  whether  power  exists 
under  the  said  sections  of  making  regulations  and  imposing 
conditions  which  are  necessary  for  the  prevention  of  desertion 
and  misconduct  and  the  undue  expenditure  of  public  money: 
Be  it  enacted,  and  it  is  hereby  declared,  that  the  claims  of  sea- 
men to  be  relieved  or  sent  home  in  pursuance  of  the  said  sec- 
tions or  any  of  them  shall  be  subject  to  such  regulations  and 
dependent  on  such  conditions  as  the  Board  of  Trade  may  from 
time  to  time  make  or  impose ;  and  no  seaman  shall  have  any  right 
to  demand  to  be  relieved  or  sent  home  except  in  the  cases  and 
to  the  extent  provided  for  by  such  regulations  and  conditions. 
Power  of  23.  The  following  rules  shall  be  observed  with  respect  to  the 

uSate^rMt  Cancellation  and  suspension  of  certificates,  that  is  to  say : — 
vhfh^h  ^^^      (^^  "^^^  power  of  cancelling  or  suspending  the  certificate  of 
the  case.  a  master  or  mate  by^the  242nd  section  of  the  Principal 

Act  conferred  on  the  Board  of  Trade  shall  (except  in 
the  case  provided  for  by  the  fourth  paragraph  of  the 
said  section)  vest  in  and  be  exercised  by  the  Local 
Marine  Board,  magistrates,  Naval  Court,  Admiralty 
Court,  or  other  court  or  tribunal  by  which  the  case  is 
investigated  or  tried,  and  shall  not  in  future  vest  in  or 
be  exercised  by  the  Board  of  Trade 
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(2)  Such  power  shall  extend  to  cancelling  or  suspending  the 

certificates  of  engineers  in  the  sanie  manner  as  if 
"  certificated  engineer  "  or  "  certificated  engineers " 
were  inserted  throughout  such  section  after  "  master  " 
or  "  masters  : " 

(3)  Every  such  hoard,  court,  or  tribunal  shall  at  the  con- 

clusion of  the  case,  or  as  soon  afterwards  as  possible, 
state  in  open  court  the  decision  to  which  they  may 
have  come  with  respect  to  cancelling  or  suspending 
certificates,  and  shall  in  all  cases  send  a  full  report 
upon  the  case,  with  the  evidence  to  the  Board  of  Trade, 
and  shall  also,  if  they  determine  to  cancel  or  suspend 
any  certificate,  forward  such  certificate  to  the  Board  of 
Trade  wdth  their  report : 

(4)  It  shall  be  lawful  for  the  Board  of  Trade,  if  they  think 

the  justice  of  the  case  require  it,  to  re-issue  and  return 
any  certificate  which  has  been  cancelled  or  suspended, 
or  shorten  the  time  for  which  it  is  suspended,  or  grant 
a  new  certificate  of  the  same  or  any  lower  grade  in 
place  of  any  certificate  which  has  been  cancelled  or 
suspended : 

(5)  The  434th  and  437th  sections  of  the  Principal  Act  shall 

be  read  as  if  for  the  word  "  nautical "  were  substituted 
the  words  "  nautical  or  engineering,"  and  as  if  for  the 
word  "  person  "  and  "  assessor  **  respectively  were  sub- 
stituted the  words  "  person "  or  "  persons"  and 
"  assessor  "  or  "  assessors  *'  respectively : 

(6)  No   certificate   shall  be  cancelled  or  suspended  under 

this  section,  unless  a  copy  of  the  report  or  a  statement 
of  the  case  upon  which  the  investigation  is  ordered  has 
been  furnished  to  the  owner  of  the  certificate  before 
the  commencement  of  the  investigation,  nor,  in  the 
case   of   investigations    conducted    by   justices  or  a 
stipendiary  magistrate,  unless   one  assessor  at  least 
expresses  his  concurrence  in  the  report. 
24.  Every  master  or  mate  or  engineer  whose  certificate  is  or  Certificate  to 
is  to  be  suspended  or  cancelled  in  pursuance  of  this  Act  shall,  ^p. 
upon  demand  of  the  board,  court,  or  tribunal  by  which  the  case 
is  investigated  or  tried,  deliver  his  certificate  to  them,  or,  if  it 
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is  not  demanded  bj  such  board,  court,  or  tribunal,  shall,  upon 
demand,  deliver  it  to  the  Board  of  Trade,  or  as  it  directs,  and 
in  default  shall  for  each  offence  incur  a  penalty  not  exceeding 
fifty  pounds. 


BnMtment  of 
regalatioDfl 
cooeeming 
lights,  fog 
signals,  and 
sailing  rules  in 
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Owners  and 
masters  bound 
to  obey  them. 


Safety  {Part  IV.  of  Merchant  Shipping  Act,  1854). 

25.  On  and  after  the  first  day  of  June,  one  thousand  eight 
hundred  and  sixty-three,  or  such  later  day  as  may  be  fixed  for 
the  purpose  by  order  in  council,  the  regulations  contained  in 
the  Table  marked  (C)  in  the  schedule  hereto  shall  come  into 
operation  and  be  of  the  same  force  as  if  they  were  enacted  in 
the  body  of  this  Act ;  but  Her  Majesty  may  from  time  to  time, 
on  the  joint  recommendation  of  the  Admiralty  and  the  Board 
of  Trade,  by  order  in  council,  annul  or  modify  any  of  the  said 
regulations,  or  make  new  regulations  in  addition  thereto  or  in 
substitution  therefor;  and  any  alterations  in  or  additions  to 
such  regulations  made  in  manner  aforesaid  shall  be  of  the  same 
force  as  the  regulations  in  the  said  schedule. 

26.  The  Board  of  Trade  shall  cause  the  said  regulations 
and  any  alterations  therein  or  additions  thereto  hereafter  to 
be  made  to  be  printed,  and  shall  furnish  a  copy  thereof  to 
any  owner  or  master  of  a  ship  who  applies  for  the  same; 
and  production  of  the  Gazette  in  which  any  order  in  council 
containing  such  regulations  or  any  alterations  therein  or 
additions  thereto  is  published,  or  of  a  copy  of  such  regu- 
lations, alterations,  or  ad^ditions,  signed  or  purporting  to  be 
signed  by  one  of  the  secretaries  or  assistant  secretaries  of 
the  Board  of  Trade,  or  sealed  or  purporting  to  be  sealed 
with  the  seal  of  the  Board  of  Trade,  shall  be  sufficient  evi- 
dence of  the  due  making  and  purport  of  such  regulations, 
alterations,  or  additions. 

27.  All  owners  and  masters  of  ships  shall  be  bound  to  take 
notice  of  all  such  regulations  as  aforesaid,  and  shall,  so  long  as 
the  same  continue  in  force,  be  bound  to  obey  them,  and  to 
carry  and  exhibit  no  other  lights  and  to  use  no  other  fog 
signals  than  such  as  are  required  by  the  said  regulations  ;  and 
in  case  of  wilful  defSault,  the  master  or  the  owner  of  the  ship, 
if  it  appear  that  he  was  in  such  fault,  shall,  for  each  occasion 
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upon  which  such  regulations  are  infringed,  be  deemed  to  be 
guilty  of  a  misdemeanor. 

If  the  person  in  command  of  the  ship  wilfully  disobey  these 
regulations,  or  the  owner  wilfully  neglect  to  supply  the  means 
of  obeying  them,  he  is  guilty  of  a  misdemeanor ;  but  the  wilful- 
ness must  be  proved,  and  appear  to  be  personal.  If,  however, 
proper  orders,  issued  by  the  master  or  owner  respectively,  with 
a  view  to  obeying  the  regulations,  are  neglected  or  wilfully 
disobeyed  by  others,  this  alone  is  not  to  be  regarded  as  wilful 
disobedience  in  the  master  or  owner. 

28.  In  case  any  damage  to  person  or  property  arises  from  BreaoHes  of 
the  non-observance  by  any  ship  of  any  regulation  made  by  or  imply  wilful 
in  pursuance  of  this  Act,  such  damage  shall  be  deemed  to  have  ^^^'in^ 
been  occasioned  by  the  wilful  default  of  the  person  in  charge  of  charge. 
the  deck  of  such  ship  at  the  time,  unless  it  is  shown  to  the 
satisfaction  of  the  Court  that  the  circumstances  of  the  case 

made  a  departure  from  the  regulation  necessary. 

The  master,  the  mate,  or  a  pilot,  is  usually  the  person  in 
command  of  the  deck ;  and  the  intention  of  the  section  appears 
to  be  to  render  such  person  Uable  over  to  the  owner  for  the 
amount  of  compensation  which  he  has  been  obliged  to  pay  to 
the  sufferer ;  the  owner  still  remaining  defendant  to  the  action 
for  negUgence.  The  17  &  18  Vict.  c.  104,  s.  299,  is  to  the 
same  e£fect. 

29.  If  in  any  case  of  collision  it  appears  to  the  Court  before  if  oolliBion 
which  the  case  is  tried  that  such  collision  was  occasioned  by  breach  oTSe 
the  non-observance  of  any  regulation  made  by  or  in  pursuance  'f?^^*]®?^^. 

^  .^  x-  gjjjp  infringing 

of  this  Act,   the   ship  by  which  such  regulation  has  been  to  be  deemed 
infringed  shall  be  deemed  to  be  in  fault,  unless  it  is  shown  to 
the  satisfaction  of  the  Court  that  the  circumstances  of  the  case 
made  a  departure  from  the  regulation  necessary. 

British  vessels  not  only  have  a  right  to  presume  that  other 
British  vessels  will  observe  the  British  rules  of  the  sea,  but  it 
is  at  their  peril  to  act  otherwise  than  on  this  presumption.  The 
presumption  of  fault  on  the  part  of  the  vessel  infringing  these 
regulations,  is  here  made  a  presumption  of  law,  and  as  a  prac- 
tical rule  of  procedure  has  hitherto  been  so  applied  in  collision 
cases  by  the  Courts;  see  The  Mangerton,  1  Swab.  Ad.  123; 
The  Jupiter,  Henck,  3  Hagg,  Ad.  320; 'The  Celt,  Taylor,  3  lb. 
321;  The  City  of  London,  Campbell,  1  Swab.  Ad.  245.  The 
difficulties  of  the  navigation,  however,  a  sudden  change  in  the 
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wind,  or  neglect  of  these  rules  by  the  opposite  ship,  may  compel 
the  vessel  to  consult  her  own  safety  by  any  means  in  her  power. 
If  damage  is  done  thereby,  it  is  for  the  vessel  that  deviates  from 
the  regulations  to  prove  the  justification  in  her  own  defence.  We 
here  quote  from  the  regulations  issued  by  the  Admiralty  to  be 
found  in  the  Schedule,  Table  C,  which  are  of  the  same  force  as  if 
inserted  in  the  body  of  the  Act  {supra,  s.  25). 

"Art.  19.  In  obeying  and  construing  these  rules  due  regard 
must  be  had  to  all  dangers  of  navigation ;  and  due  regard  must 
also  be  had  to  any  special  circumstances  which  may  exist  in  any 
particular  case  rendering  a  departure  from  the  above  rules  neces- 
sary in  order  to  avoid  immediate  danger. 

"  Art.  20.  Nothing  in  these  rules  shall  exonerate  any  ship  or 
the  owner  or  master  or  crew  thereof  from  the  consequences  of 
any  neglect  to  carry  Ughts  or  signals,  or  of  any  neglect  to  keep 
a  proper  look-out,  or  of  the  neglect  of  any  precaution  which  may 
be  required  by  the  ordinary  practice  of  seamen,  or  by  the  special 
circumstances  of  the  case." 

IntpeetioD  for       30.  The  following  steps  may  be  taken  in  order  to  enforce 
regJiuSona.      compliance  with  the  said  regulations ;  that  is  to  say, 

(1)  The  surveyors  appointed  under  the  Third  Part  of  the 

Principal  Act,  or  such  other  persons  as  the  Board  of 
Trade  may  appoint  for  the  purpose,  may  inspect  any 
ships  for  the  purpose  of  seeing  that  such  ships  are  pro- 
perly provided  with  lights  and  with  the  means  of 
making  fog  signals  in  pursuance  of  the  said  regula- 
tions, and  shall  for  that  purpose  have  the  powers  given 
to  inspectors  by  the  14th  section  of  the  Principal  Act : 

(2)  If  any  such  surveyor  or  person  finds  that  any  ship  is 

not  so  provided,  he  shall  give  to  the  master  or  owner 
notice  in  writing,  pointing  out  the  deficiency,  and  also 
what  is,  in  his  opinion,  requisite  in  order  to  remedy 
the  same : 

(3)  Every  notice  so  given  shall  be  communicated  in  such 

manner  as  the  Board  of  Trade  may  direct  to  the 
collector  or  collectors  of  customs  at  any  port  or  ports 
from  which  such  ship  may  seek  to  clear  or  at  which 
her  transire  is  to  be  obtained;  and  no  collector  to 
whom  such  communication  is  made  shall  clear  such 
ship  outwards  or  grant  her  a  transire,  or  allow  her  to 
proceed  to  sea,  without  a  certificate  under  the  hand  of 
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one  of  the  said  surveyors  or  other  persons  appointed 
by  the  Board  of  Trade  as  aforesaid,  to  the  eflfect  that 
the  said  ship  is  properly  provided  with  lights  and  with 
the  means  of  making  fog  signals  in  pursuance  of  the 
said  regulations. 

31,  Any  rules  concerning  the  lights  or  signals  to  be  carried  Rules  for 
by  vessels    navigating  the  waters   of  any  harbour,   river,   or  under  Local 
other  inland  navigation,  or  concerning  the   steps  for  avoiding  ^nueYnTw-ce. 
collision  to  be  taken  by  such  vessels,  which  have  been  or  are 
hereafter  made  by  or  under  the  authority  of  any  Local  Act, 

shall  continue  and  be  of  full  force  and  effect  notwithstanding 
anything  in  this  Act  or  in  the  Schedule  thereto  contained. 

32.  In  the  case  of  any  harbour,  river,  or  other  inland  naviga-  In  barbontB 
tion  for  which  such  rules  are  not  and  cannot  be  made  by  or  ^.^^^6  no 
under  the  authority  of  any  local  Act,  it  shall  be  lawful  for  "^!^  [J^^ 

•^  ^  '  exist  they  may 

Her  Majesty  in  Council,  upon  application  from  the  harbour  ^  "»ade. 
trust  or  body  corporate,  if  any,  owning  or  exercising  juris- 
diction upon  the  waters  of  such  harbour,  river,  or  inland 
navigation,  or,  if  there  is  no  such  harbour  trust  or  body 
corporate,  upon  application  from  persons  interested  in  the 
navigation  of  such  waters,  to  make  rules  concerning  the  lights 
or  signals  to  be  carried,  and  concerning  the  steps  for  avoiding 
collision  to  be  taken  by  vessels  navigating  such  waters ;  and 
such  rules,  when  so  made,  shall,  so  far  as  regards  vessels 
navigating  such  waters,  have  the  same  effect  as  if  they  were 
regulations  contained  in  Table  (C)  in  the  Schedule  to  this  Act, 
notwithstanding  anything  in  this  Act  or  in  the  Schedule  thereto 
contained. 

83.  In  every  case  of  collision  between  two  ships  it  shall  be  in  cue  of 
the  duty  of  the  person  in  charge  of  each  ship,  if  and  so  far  as  ^i^hau"* 
he  can  do  so  without  danger  to   his  own  ship  and  crew,  to  *?***  ^^ 
render  to  the  other  ship,  her  master,  crew,  and  passengers  (if 
any),  such  assistance  as  may  be  practicable  and  as  may  be 
necessary  in  order  to  save  them  from  any  danger  caused  by 
the  collision : 

In  case  he  fails  so  to  do,  and  no  reasonable  excuse  for  such 
failure  is  shown,  the  collision  shall,  in  the  absence  of  proof  to 
the  contrary,  be  deemed  to  have  been  caused  by  his  wrongful 
act,  neglect,  or  default ;  and  such  failure  shall  also,  if  proved 
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upon  any  investigaiion  held  under  the  third  or  the  eighth 
part  of  the  Principal  Act,  be  deemed  to  be  an  act  of  miscon- 
duct, or  a  default  for  which  his  certificate  (if  any)  may  be 
cancelled  or  suspended. 

It  is  a  well-known  fact,  of  frequent  occurrence  in  collision  cases 
both  on  land  and  at  sea,  that  the  party  chai^d  with  doing  the 
damage  is  complained  of  as  running  off  immediately,  whateyer 
might  be  the  plight  of  the  other.  To  escape  detection  is  perhaps 
not  an  mmatural  wish  on  the  part  of  a  wrong-doer,  but  at  sea  it 
is  an  act  of  heartless  cruelty ;  and  it  is  neither  unreasonable  nor 
unjust  that  such  conduct  should  be  made,  as  it  is  in  this  section, 
the  ground  of  a  presumption  of  his  guilt,  and  an  occasion  for 
suspending  or  cancelling  the  master's  certificate. 

34.  Notwithstanding  anything  in  the  811th  section  of  the 
Principal  Act  contained,  it  shall  not  be  necessary  for  the 
surveys  of  passenger  steamers  to  be  made  in  the  months  of 
April  and  October ;  but  no  declaration  shall  be  given  by  any 
surveyor  under  the  Fourth  Part  of  the  said  Act  for  a  period 
exceeding  six  months,  and  no  certificate  issued  by  the  Board 
of  Trade  shall  remain  in  force  more  than  six  monlhs  from  the 
date  thereof. 

35.  The  following  offenders ;  that  is  to  say, 

(1)  Any  person  who,  being  drunken  or  disorderly,  has  been 

on  that  account  refused  admission  into  any  duly  sur- 
veyed passenger  steamer  by  the  owner  or  any  person 
in  his  employ,  and  who,  after  having  had  the  amount 
of  his  fare  (if  he  has  paid  the  same)  returned  or 
tendered  to  him^  nevertheless  persists  in  attempting 
to  enter  such  steamer ; 

(2)  Any  person  who  being  drunk  or  disorderly  on  board  any 

such  steamer  is  requested  by  the  owner  or  any  person 
in  his  employ  to  leave  the  same  at  any  place  in  the 
United  Kingdom  at  which  he  can  conveniently  so  do, 
and  who,  having  had  the  amount  of  his  fare  (if  he  has 
paid  the  same)  returned  or  tendered  to  him,  refuses  to 
comply  with  such  request ; 

(3)  Any  person  on  board  any  such  steamer  who  after  warn- 

ing by  the  master  or  any  other  officer  of  the  steamer 
molests  or  continues  to  molest  any  passenger ; 

(4)  Any  person  who,  after  having  been  refused  admission 
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into  any  such  steamer  by  the  owner  or  any  person  in  peraona  forcing 

"  way  on  board 

his  employ  on  account  of  such  steamer  being  full,  and  the  ship  when 
who  after  having  had  the  full  amount  of  his  fare  (if  he 
has  paid  the  same)  returned  or  tendered  to  him,  never- 
theless persists  in  attempting  to  enter  the  same ; 

(5)  Any  person,  having  got  on  board  any  such  steamer,  And  on perpoM 

who,  upon  being  requested  on  the  like  account  by  the  the^gSp  wh^ 
owner  or  any  person  in  his  employ  to  leave  such^"^* 
steamer  before  the  same  has  quitted  the  place  at 
which  such  person  got  on  board,  and  who  upon  having 
the  full  amount  of  his  fare  (if  he  has  paid  the  same) 
returned  or  tendered  to  him,  refuses  to  comply  with 
such  request ; 

(6)  Any  person  who  travels  or  attempts  to  travel  in  any  such  Penalties  for 

steamer  without  having  previously  paid  his  fare,  and  ^^^t  of  £ei. 
with  intent  to  avoid  payment  thereof; 

(7)  Any  person  who,  having  paid  his  fare  for  a  certain  dis- 

tance, knowingly  and  wilfully  proceeds  in  any  such 
steamer  beyond  such  distance  without  previously  pay- 
ing the  additional  fore  for  the  additional  distance,  and 
with  intent  to  avoid  payment  thereof; 

(8)  Any   person   who    knowingly    and  wilfully  refuses  or 

neglects,  on  arriving  at  the  point  to  which  he  has  paid 
his  fare,  to  quit  any  such  steamer ;  and 

(9)  Any  person  on  board  any  such  steamer  who  does  not 

when  required  by  the  master  or  other  oflBcer  of  such 
steamer  either  pay  his  fare  or  exhibit  such  ticket  or 
other  receipt  (if  any)  showing  the  pajrment  of  his  fare 
as  is  usually  given  to  persons  travelling  by  and  paying 
their  fare  for  such  steamer ; 
Shall  for  every  such  oflFence  be  liable  to  a  penalty  not  exceed- 
ing forty  shillings ;  but  such  liability  shall  not  prejudice  the 
recovery  of  any  fare  payable  by  him. 

36.  Any  person  on  board  any  such  steamer  who  wilfully  Penalty  for 
does  or  causes  to  be  done  anything  in  such  a  manner  as  to  steamer  or 
obstruct  or  injure  any  part  of  the  machinery  or  tackle  of  such  ^J^^*°*^ 
steamer,  or  to  obstruct,  impede,  or  molest  the  crew  or  any 
of  them  in  the  navigation  or  management  of  such  steamer,  or 
otherwise  in  the  execution  of  their  duty  upon  or  about  such 
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steamer,  shall  for  every  such  offence  be  liable  to  a  penalty  not 
exceeding  twenty  pounds. 

37.  It  shall  be  lawful  for  the  master  or  other  officer  of  any 
duly  surveyed  passenger  steamer,  and  for  all  persons  called  by 
him  to  his  assistance,  to  detain  any  person  who  has  committed 
any  offence  against  any  of  the  provisions  of  the  two  last  pre- 
ceding sections  of  this  Act,  and  whose  name  and  address  are 
unknown  to  such  officer,  and  to  convey  such  offender  with  all 
convenient  despatch  before  some  Justice  without  any  warrant 
or  other  authority  than  this  Act ;  and  such  Justice  shall  have 
jurisdiction  to  try  the  case,  and  shall  proceed  with  all  con- 
venient despatch  to  the  hearing  and  determining  of  the  com- 
plaint against  such  offender. 

38.  The  provisions  of  the  329th  section  of  the  Principal  Act 
shall  extend  to  foreign  ships  when  within  the  limits  of  the 
United  Kingdom. 

The  section  in  question  is  as  follows : — 

*'  No  person  shall  be  entitled  to  carry  in  any  ship,  or  to  require 
the  master  or  owner  of  any  ship  to  carry  therein,  any  aquafortis, 
oil  of  vitriol,  gunpowder,  or  any  other  goods  which,  in  the  judg- 
ment of  such  master  or  owner,  are  of  a  dangerous  nature  ;  and  if 
any  person  carries  or  sends  by  any  ship  any  goods  of  a  dangerous 
nature  without  distinctly  marking  their  nature  on  the  outside  of 
the  package  containing  the  same,  or  otherwise  giving  notice  in 
writing  to  the  master  or  owner  at  or  before  the  time  of  carrying 
or  sending  the  same  to  be  shipped,  he  shall  for  every  such  offence 
incur  a  penalty  not  exceeding  100^.  ;  and  the  master  or  owner  of 
any  ship  may  refuse  to  take  on  board  any  parcel  that  he  suspects 
to  contain  goods  of  a  dangerous  nature,  and  may  require  them  to 
be  opened  to  ascertain  the  fact." 

The  effect  of  this  section  seems  to  be,  first,  that  no  charter- 
party  or  contract  of  conveyance,  however  general  in  terms,  will 
entitle  a  shipper  to  send  goods  of  a  dangerous  nature  on  board 
without  the  special  consent  of  the  owner  or  master;  secondly, 
that  to  prevent  evasion  of  this  provision,  the  nature  of  such  goods 
must  be  distinctly  marked  outside,  or  expressly  communicated  to 
the  master  or  owner,  under  penalty  of  lOOl.  for  each  default; 
and,  thirdly,  that  the  master  is  empowered  contrary  to  the 
Common  Law  (Crouch  v.  The  London  and  North- Western  Rail- 
way Company,  14  C.  B.  255)  to  break  open  any  suspected  parcel 
in  order  to  ascertain  whether  the  contents  are  of  a  dangerous 
nature.  This  protection  is  now  extended  to  foreign  ships  when 
they  are  within  the  limits  of  the  United  Kingdom. 
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Pilotage  {Part  V.  of  Merchant  Shipping  Act,  1854). 

39.  Whereas  it  is  enacted  by  the  Principal  Act  that  every  Power  of 
pilotage  authority  shall  have  power,  in  manner  and  subject  to  ^^i^^ 
the  conditions  therein  mentioned,  to  do  the  following  things ; 
that  is  to  say, 

To  exempt  the  masters  of  any  ships  or  of  any  classes  of  To  exempt 
ships  from  being  compelled  to  employ  qualified  pilots :        ^ory  pilotage. 

To  lower  and  modify  the  rates  and  prices  or  other  remunera-  To  alter  and 

reduce  rates  of 

tion  to  be  demanded  and  received  for  the  time  being  by  pilotage, 
pilots  licensed  by  such  authority : 
To  make  arrangements  with  any  other  pilotage  authority  for  To  arrange 
altering  the  limits  of  their  respective  districts,  and  for  pUotage  dia- 
extending  the  powers  of  such  other  authority,  and  trans-  *"®**' 
ferring  its  own  powers  to  such  last-mentioned  authority : 
And  whereas  it  is  expedient  that  increased  facilities  should  be 
given  for  efifecting  the  objects  contemplated  by  the  said  recited 
enactments,   and   for  further   amending  the  law   concerning 
pilotage,  and  that  in  so  doing  means  should  be  afforded  for 
paying  due  regard  to  existing  interests  and  to  the  circum- 
stances of  particular  cases :  Be  it  enacted,  that  it  shall  be  Power  by 
lawful  for  the  Board  of  Trade,  by  provisional  order,  to  do  the  order,— 
following  things ;  that  is  to  say, 

(1.)  Whenever  any  pilotage  authority  residing  or  having  its  To  transfer 

1  i»  i_      •  X  ^1  ...      pilotage  juns- 

place  of  busmess  at  one  port  has  or  exercises  juns-  diction, 
diction  in  matters  of  pilotage  in  any  other  port,  to 
transfer  so  much  of  the  said  jurisdiction  as  concerns 
such  last-mentioned  port  to  any  harbour  trust  or 
other  body  exercising  any  local  jurisdiction  in  mari- 
time matters  at  the  last-mentioned  port  or  to  any 
body  to  be  constituted  for  the  purpose  by  the  provi- 
sional order,  or,  in  cases  where  the  said  pilotage 
authority  is  not  the  Trinity  House  of  Deptford  Sti'ond, 
to  the  said  Trinity  House ;  or  to  transfer  the  whole  or 
any  part  of  the  jurisdiction  of  the  said  pilotage  autho- 
rity to  a  new  body  corporate  or  body  of  persons  to  be 
constituted  for  the  purpose  by  the  provisional  order, 
so  as  to  represent  the  interests  of  the  several  ports 
concerned : 
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And  to  make        (2)  To  make  the  body  corporate  or  persons  to  whom  the 
arraDgementa.  said  transfer  is  made  a  pilotage  authority  within  the 

meaning  of  the  Principal  Act,  with  such  powers  for  the 
purpose  as  may  be  in  the  provisional  order  in  that 
behalf  mentioned : 

To  determine  the  limits  of  the  district  of  the  pilotage 

authority  to  which  the  transfer  of  jurisdiction  is  made : 

To  sanction  a  scale  of  pilotage  rates  to  be  taken  by 

the  pilots  to  be  licensed  by  the  last-mentioned  pilotage 

authority : 

To  determine  to  what  extent  and  under  what  con- 
ditions any  pilots  already  licensed  by  the  former 
pilotage  authority  shall  continue  to  act  under  the  new 
pilotage  authority : 

To  sanction  arrangements  for  the  apportionment  of 
any  pilotage  funds  belonging  to  the  pilots  licensed  by 
the  former  pilotage  authority  between  the  pilots  re* 
maining  under  the  jurisdiction  of  that  authority  and 
the  pilots  who  are  transferred  to  the  jurisdiction  of  the 
new  authority.: 

To  provide  for  such  compensation  or  superannua- 

tion  as  may  be  just  to  officers  employed  by  the  former 

pilotage   authority  and    not   continued  by  the    new 

authority : 

To  ooDstituie        (3)  To  constitute  a  pilotage  authority  and  to  fix  the  limits 

ritiet!'*  °  ^^  ^^^  district  in  any  place  in  the  United  Kingdom 

where  there  is  no  such  authority ;  so,  however,  that 

in  the  new  pilotage  districts  so  constituted  there  shall 

be  no  compulsory  pilotage,  and  no  restriction  on  the 

power  of  duly  qualified  persons  to  obtain  licences  as 

pilots : 

To  exempt  (4)  To  exempt  the  masters  and  owners  of  all  ships,  or  of  any 

Mr™  pillage'  classes  of  ships,  from  being  obliged  to  employ  pilots 

in  any  district.  ^  ^j^y  pilotage  district  or  in  any  part  of  any  pilotage 

district,  or  from  being  obliged  to  pay  for  pilots  when 
not  employing  them  in  any  district  or  in  any  part  of 
any  pilotage  district,  and  to  annex  any  terms  and  con- 
ditions to  such  exemptions  : 
to  enable  (5)  In   cases  where  the  pilotage  is  not  compulsory,   and 
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where  there  is  no  restriction  on  the  power  of  duly  existing  autho- 
qualified  persons  to  obtain  licences  as  pilots,  to  enable  licences  and 
any  pilotage  authority  to  license  pilots  and  fix  pilotage      "^^ 
rates  for  any  part  of  the  district  within  the  jurisdic- 
tion of  such  authority  for  which  no  such  licences  or 
rates  now  exist : 

(6)  In  cases  where  the  pilotage  is  not  compulsory,   and  To  raise  rata. 

where  there  is  no  restriction  on  the  power  of  duly 
qualified  persons  to  obtain  licences  as  pilots,  to  enable 
any  pilotage  authority  to  raise  all  or  any  of  the  pilotage 
rates  now  in  force  in  the  district  or  any  part  of  the 
district  within  the  jurisdiction  of  such  authority : 

(7)  In  cases  where  the  pilotage  is  not  compulsory,   and  To  facilitate 

recoTery  of 

where  there  is  no  restriction  on  the  number  of  pilots,  rates  in  certain 


or  on  the  power  of  duly  qualified  persons  to  obtain 
licences  as  pilots,  to  give  additional  facilities  for  the 
recovery  of  pilotage  rates  and  for  the  prevention  of  the 
employment  of  unqualified  pilots : 

(8)  To  give  facilities  for   enabling  duly  qualified  persons.  To  £Adlitate 
after  proper  examination  as  to  .their  qualifications,  to  licences, 
obtain  licences  as  pilots. 

40.  The  following  rules  shall  be  observed  with  respect  to  Regulations 
provisional  orders  made  in  pursuance  of  this  Act :  to  manner  of 

(1)  Application  in  writing  for  such  order  shall  be  made  to  ^nfijl^i^ 

the  Board  of  Trade  by  some  persons  interested  in  the  provisional 

•'  '^  orders. 

pilotage  of  the  district  or  in  the  operation  of  the  laws 
or  regulations  relating  to  such  pilotage  : 

(2)  Notice  of  such  application  having  been  made  shall  be 

published  once  at  the  least  in  each  of  two  successive 
weeks  in  the  month  immediately  succeeding  the  time 
of  such  application  in  the  Shipping  Oazette,  and  in 
some  newspaper  or  newspapers  circulating  in  the 
county,  or,  if  there  are  more  than  one,  in  the  counties 
adjacent  to  the  pilotage  district  to  be  afiected  by  the 
order : 

(3)  The  notice  so  published  shall  state  the  objects  which  it 

is  proposed  to  effect  by  the  provisional  order : 

(4)  The  Board  of  Trade  on  receiving  the  application  shall 

refer  the  same  to  the  pilotage  iluthority  or  authorities 
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of  the  district,  and  shall  receive  and  consider  any 
objections  which  may  be  made  to  the  proposed  pro- 
visional order,  and  shall  for  that  purpose  allow  at 
least  six  weeks  to  elapse  between  the  time  of  referriog 
the  application  to  the  pilotage  authority  and  the  time 
of  making  the  provisional  order : 

(5)  The  Board  of  Trade  shall,  after  considering  all  objec- 

tions, determine  whether  to  proceed  with  the  provi- 
sional order  or  not ;  and  shall,  if  they  determine  to 
proceed  with  it,  settle  it  in  snch  manner  and  with 
such  terms  and  conditions,  not  being  inconsistent  with 
the  provisions  of  this  Act,  as  they  may  think  fit ;  and 
shall,  when  they  have  settled  the  same,  forward  copies 
thereof  to  the  persons  making  the  application  and  to 
the  pilotage  authority  or  authorities  of  the  district  or 
districts  to  which  it  refers : 

(6)  No  such  provisional  order  shall  take  effect  unless  and 

until  the  same  is  confirmed  by  Parliament;  and  for 
the  purpose  of  procuring  such  confirmation  the  Board 
of  Trade  shall  introduce  into  Parliament  a  public 
general  bill,  or  pubUc  general  bills,  in  which,  or  in 
the  schedule  to  which,  the  provisional  order  or  provi- 
sional orders  to  be  thereby  confirmed  shall  be  set  out 
at  length : 

(7)  If  any  petition  is  presented  to  either  House  of  Parliament 

against  any  such  provisional  order  as  aforesaid  in  the 
progress  through  ParUament  of  the  biU  confirming  the 
same,  so  much  of  the  bill  as  relates  to  the  order  so 
petitioned  against  may  be  referred  to  a  Select  Com- 
mittee, and  the    petitioner    shall  in   such  case   be 
allowed    to    appear  and    oppose   as  in  the  case  of 
private  bills. 
ErtenBionof        41.  The  masters  and  owners  of  ships  passing  through  the 
from  compol-    limits  of  any  pilotage  district  in  the  United  Kingdom  on  their 
Borj  pilotage,    yoy^ges  between  two  places  both  situate  out  of  such  districts 
shall  be  exempted  from  any  obligation  to  employ  a  pilot  within 
such  district,  or  to  pay  pilotage  rates  when  not  employing  a 
pilot  within  such  district:  Provided  that  the  exemption  con- 
tained in  this  section  shall  not  apply  to  ships  loading  or 


Channel  pilota. 
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discharging  at  any  place  situate  within  such  district,  or  at  any 
place  situate  above  such  district  on  the  same  river  or  its 
tributaries. 

42.  Whereas  under  the  provisions  of  the  Bristol  Channel  Arrangemont 

^  ^  of  pilot  fandB 

Pilotage  Act,  1861,  pilotage  authorities  have  been  established  for  Bristol 
at  the  ports  of  Newport  and  Gloucester,  and  the  pilots  thereto- 
fore licensed  by  the  Trinity  House  of  Deptford  Strond  for 
those  parts  have  ceased  to  be  so  licensed :  And  whereas  no 
provision  has  been  made  by  the  said  Act  for  dealing  with  such 
interests  as  the  said  pilots  may  have  in  the  Trinity  House 
pilot  fund  mentioned  in  the  Principal  Act:  Be  it  therefore 
enacted,  that,  notwithstanding  the  said  pilots  have  ceased  to 
be  licensed  by  the  Trinity  House,  the  Trinity  House  may 
make  such  an  equitable  arrangement  in  the  administration  of 
the  Trinity  House  Pilot  Fund  mentioned  in  the  Principal  Act 
with  reference  to  the  interests  of  the  pilots  so  ceasing  to  be 
licensed  by  them  as  aforesaid  as  they  may  in  their  discretion 
think  fit. 


Lighthouses  (Part  VI,  of  Merc/ucnt  Shipping  Act,  1854). 
43.  The  following  rules  shall  be  observed  with  respect  to  Lights,  &c 

under  local 

the  inspection  of  local  lighthouses,  buoys,  and  beacons ;  that  anthoritieB  to 

.  be  Inapeeted, 

18  ^  say*  &c.  bj  Trinity 

(1)  It  shall  be  the  duty  of  each  of  the  general  lighthouse  S^J^^  ^ 

authorities,  or  of  such  persons  as  may  be  authorised  aathonties. 
by  such  authority  for  the  purpose,  to  inspect  all  lights, 
buoys,  and  beacons  situate  within  the  limits  of  the 
jurisdiction  of  such  general  authority,  but  belonging 
to  or  under  the  jurisdiction  of  any  local  authorities, 
and  to  make  such  inquiries  in  respect  thereof  and  of 
the  management  thereof  as  they  may  think  fit : 

(2)  All  officers  and  others  having  the  care   of  such  light- 

houses, buoys,  or  beacons,  or  concerned  in  the 
management  thereof,  shall  furnish  all  such  information 
and  explanations  concerning  the  same  as  they  may 
require : 

(3)  All   such  local  authorities  and  their  respective  officers 

shall  at  all  times  give  to  the  inspecting  authority  all 
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Liability  for 
and  recovery 
light  dues. 


of 


Powers  of 
oontignees  to 
retain  light 
dues  paid  by 
them. 


DaeB  may  be 
levied  for 
local  lighti. 


such  returns,  explanations,  or  information  concerning 
the  lighthouses,  buoys,  and  beacons  Trithin  their 
jurisdiction,  and  the  management  thereof,  as  the  said 
authority  may  from  time  to  time  require : 

(4)  The   inspecting  authority  shall    communicate   to   each 

local  authority  the  results  of  its*  inspection  of  tlie 
lighthouses,  buoys,  and  beacons  within  its  jurisdiction, 
and  shall  also  make  general  reports  of  the  results  of 
its  inspection  of  local  lighthouses,  buoys,  and  beacons 
to  the  Board  of  Trade ;  and  such  reports  shall  be  laid 
before  Parliament : 

(5)  The  powers  given  by  the  d94th  section  of  the  Principal 

Act  to  the  general  lighthouse  authorities  shall,  so 
far  as  the  same  are  applicable,  extend  and  apply  to 
the  case  of  local  buoys  and  beacons,  other  than  local 
buoys  and  beacons  placed  or  erected  for  temporary 
purposes,  as  well  as  to  the  case  of  local  lighthouses. 

44.  The  following  persons  shall  be  liable  to  pay  light  dues 
for  any  ship  in  respect  of  which  light  dues  are  payable  ;  (that 
is  to  say,)  the  owner  or  master,  or  such  consignees  or  agents 
thereof  as  have  paid  or  made  themselves  liable  to  pay  any 
other  charge  on  account  of  such  ship  in  the  port  of  her  arrival 
or  discharge,  and  in  default  of  payment  such  light  dues  may 
be  recovered  in  the  same  manner  as  penalties  of  the  like 
amount  may  be  recovered  by  virtue  of  the  Principal  Act. 

45.  Every  consignee  and  agent  (not  being  the  owner  or 
master)  hereby  made  liable  for  the  payment  of  light  dues  in 
respect  of  any  ship  may,  out  of  any  moneys  in  his  hands 
received  on  account  of  such  ship,  or  belonging  to  the  owner 
thereof,  retain  the  amount  of  all  dues  so  paid  by  him,  together 
with  any  reasonable  expenses  he  may  have  incurred  by  reason 
of  such  payment  or  liability. 

It  was  but  just  that  those  on  whom  the  previous  section  had 
imposed  a  statutory  liability,  where  they  were  not  responsible, 
should  by  this  section  obtain  an  easy  remedy  by  way  of  lien 
upon  any  monies  in  their  hands  belonging  to  the  same  owner, 
although  not  received  on  account  of  the  same  ship. 

46.  If  any  lighthouse,  buoy,  or  beacon  is  erected  or  placed, 
or  reconstructed,  repaired,  or  replaced  by  any  local  authority 
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having  jurisdiction  in  the  matter  of  lighthouses,  huoys,  or 
beacons,  Her  Majesty  may,  on  the  application  of  the  said  local 
authority,  hy  Order  in  Council  fix  such  dues  to  he  paid  to  the 
said  local  authority  in  respect  of  every  ship  which  enters  the 
port  or  harbour  under  the  jurisdiction  of  such  local  authority 
or  the  estuary  wherein  such  lighthouse,  buoy,  or  beacon  is 
situate,  and  which  passes  the  said  lighthouse,  buoy,  or  beacon, 
and  derives  benefit  therefrom,  as  Her  Majesty  may  deem 
reasonable : 

The  dues  for  the  time  being  fixed  by  any  such  Order  in 
Council  as  aforesaid  shall  be  paid  accordingly  by  the  master 
of  the  said  ship  or  other  person  or  persons  by  whom  the  said 
light  dues,  if  levied  by  one  of  the  general  lighthouse  autho- 
rities, would  be  payable,  and  shall  be  recoverable  in  the  same 
manner  as  light  dues  payable  to  such  general  authorities  are 
recoverable. 

47.  All  light  dues  leviable  by  any  local  authority  under  this  Application  of 

^  and  aooomito 

Act  shall  be  applied  for  the  purposes  of  the  construction,  of  such  dues, 
placing,  maintenance,  and  improvement  of  the  lighthouses, 
buoys,  and  beacons  in  respect  of  which  the  same  are  levied, 
and  for  no  other  purpose : 

The  local  authority  to  whom  the  same  are  paid  shall  keep  a 
separate  account  of  the  receipt  and  expenditure  of  such  dues, 
and  shall  once  in  every  year,  or  at  such  other  time  as  the 
Board  of  Trade  may  determine,  send  a  copy  of  such  account 
to  the  Board  of  Trade,  and  shall  send  the  same  in  such  form 
and  shall  give  such  particulars  in  relation  thereto  as  the 
Board  of  Trade  may  require : 

Her  Majesty  may  by  Order  in  Council  from  time  to  time 
reduce,  alter,  or  increase  all  or  any  of  such  dues,  so  that  the 
same  may,  so  far  as  it  is  practicable,  be  sufficient  and  not  more 
than  sufficient  for  the  payment  of  the  expenses  incurred  by 
the  local  authority  in  respect  of  the  lighthouses,  buoys,  or 
beacons  for  which  the  dues  are  levied. 

48.  The  481st  section  of  the  Principal  Act  shall  be  read  as  Exemption  of 
if  after  the  word  "ships"  there  were  inserted  the  words  Ji^Jhthow*" 

"and  boats."  authontiei 

from  tolls, 
dues,  and 
ratoa. 
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Wreck  and  Salvage  {Part  VIIL  of  Merchant  Shipping  Ad,  ISU). 
EztoDBOD  and       49.  The  provisions  contained  in  the  Eighth  Part  of  the 

ameodment  of  .^  .      . 

rammary         Fnncipal  Act  for  giving  sommarj  jorisdiction  to  two  justices 
inBoiaVial.     ^^  Salvage  cases,  and  for  preventing  unnecessary  appeals  and 
TagecaMs.       litigation  in  such  cases,  shall  be  amended  as  follows;    that 
is  to  say, 

(1)  Such   provision  shall  extend  to  all  cases  in  which  the 

value  of  the  property  saved  does  not  exceed  one 
thousand  pounds,  as  well  as  to  the  cases  provided  for 
by  the  Principal  Act : 

(2)  Such    provisions  shaU  be  held  to   apply  whether  the 

salvage  service  has  been  rendered  within  the  limits 
of  the  United  Kingdom  or  not : 

(3)  It  shall  be  lawful  for  one    of  Her  Majesty's  principal 

Secretaries  of  State,  or  in  Ireland  for  the  Lord 
Lieutenant  or  other  chief  governor  or  governors,  to 
appoint  out  of  the  justices  for  any  borough  or  county 
a  rota  of  justices  by  whom  jurisdiction  in  salvage 
cases  shall  be  exercised  : 

(4)  When  no  such  rota  is  appointed,  it  shall  be  la¥rful  for 

the  salvors,  by  writing  addressed  to  the  justice's  clerk, 
to  name  one  justice,  and  for  the  owner  of  the  property 
saved  in  like  manner  to  name  the  other : 

(5)  If  either  party  fails  to  name  a  justice  within  a  reason- 

able time,  the  case  may  be  tried  by  two  or  more 
justices  at  petty  sessions  : 

(6)  It  shall  be    competent  for  any  stipendiary  magistrate, 

and  also  in  England  for  any  county  court  judge,  in 
Scotland  for  the  sheriiBF  or  sheriflf  substitute  of  any 
county,  and  in  Ireland  for  the  recorder  of  any 
borough  in  which  there  is  a  recorder,  or  for  the 
chairman  of  Quarter  Sessions  in  any  county,  to  exer- 
cise the  same  jurisdiction  in  salvage  cases  as  is  given 
to  two  justices :. 

(7)  It  shall  be  lawful  for  one  of   Her  Majesty's  principal 

Secretaries  of  State  to  determine  a  scale  of  costs  to 
be  awarded  in  salvage  cases  by  any  such  justices  or 
court  as  aforesaid : 


AMENDMENT  ACT,    1862.  33 

(8)   All  the    provisions  of   the   Principal  Act  relating  to 
•         summary  proceedings  in   salvage   cases,   and  to  the 
prevention  of  unnecessary  appeals  in  such  cases,  shaU, 
except  so  far  as  the  same  are  altered  by  this  Act, 
extend  and  apply  to  all  such  proceedings,  whether 
under  the  Principal  Act  or  this  Act,  or  both  of  such 
Acts. 
60.  Whenever  any  salvage  question    arises  the  receiver  of  ^*<*|^«' °**y 
wreck  for  the  district  may,  upon  application  from  either   of  valuer  in 
the  parties,  appoint  a  valuer  to  value  the  property  in  respect 
of  which  the   salvage   claim  is   made,  and   shall,  when   the 
valuation    has   been  returned  to    him,   give    a  copy  of   the 
valuation  to  both  parties;   and  any  copy  of  such  valuation, 
purporting  to  be  signed  by  the  valuer,  and  to  be  attested  by 
the  receiver,  shall  be  received  in^'evidence  in  any  subsequent 
proceeding ;  and  there  shall  be  paid  in  respect  of  such  valua- 
tion, by  the  party  applying  for  the  same,  such  fee  as  the  Board 
of  Trade  may  direct. 

See  17  &  18  Vict.  c.  104,  s.  460—470. 

The  parties  may  agree  to  refer  the  amount  of  salvage,  however 
large,  to  such  justices  as  aforesaid;  but  their  compulsory  jurisdic- 
tion, which  was  limited  to  a  claim  of  200^.,  is  now  extended  to 
1000/.  being  the  value  of  the  thing  salved.  As  value  and  not 
claim  is  now  the  limit  of  jurisdiction,  it  ia  of  importance  to  have 
that  question  authoritatively  fixed  as  the  basis  of  all  subsequent 
proceedings.  That  will  be  unnecessary  where  the  value  is 
obviously  below  the  limit;  but  if  that  be  doubtful,  the  party 
proceeding  against  the  will  of  the  other  in  this  summary  way, 
should,  to  save  the  costs  of  an  unfruitful  proceeding,  first  settle 
the  valuation  as  provided  for  by  this  section. 

In  a  case  beyond  the  jurisdiction  of  justices,  but  referred  to 
their  arbitration  by  the  parties,  the  award  is  binding  on  the 
parties  without  appeal.  If  the  proceeding  be  compulsory,  and 
the  sum  in  dispute  exceeds  50/.  there  is  a  right  of  appeal,  but 
notice  to  such  justices  of  the  intention  to  appeal  must  be  given 
within  ten  days  after  the  date  of  the  award,  and  proceedings 
actually  commenced  in  the  Court  of  appeal  within  twenty  days  of 
such  date.     See  17  &  18  Vict.  c.  104,  s.  464. 

51.  The  words  "  Court  of  Session "   in  the  4C8th  section  Jnrisiictioii 
of  the  Principal  Act  shall  be  deemed  to  mean  and  include  gessLi  in 
either  division  of  the  Court  of  Session  or  the  Lord  Ordinary  ■*^^'««  <***^**- 
officiating  on  the  bills  during  vacation. 
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Delireiy  of  52.  Upon  delivery  of  wreck  or  of  the  proceeds  of  wreck  by 

reoeirer  not  to  ^^7  receiver  to  any  person  in  pursuance  of  the  provisions  of 
prejudice  title.  ^^  Eighth  Part  of  the  Principal  Act  such  receiver  shall  be 
discharged  from  all  liability  in  respect  thereof,  but  such 
delivery  shall  not  be  deemed  to  prejudice  or  affect  any  ques- 
tion concerning  the  right  or  title  to  the  said  wreck  which  may 
be  raised  by  third  parties,  nor  shall  any  such  delivery  pre- 
judice or  affect  any  question  concerning  the  title  to  the  soil 
on  which  the  wreck  may  have  been  found. 
Crown  rights  53.  Whereas  by  the  Principal  Act  it  is  provided  that  the 
proceeds  of  wreck,  if  the  same  is  not  claimed  by  the  owner 
within  a  year,  and  if  no  person  other  than  Her  Majesty,  her 
heirs  and  successors,  is  proved  to  be  entitled  thereto,  shaU, 
subject  to  certain  deductions,  be  paid  into  the  receipt  of  Her 
Majesty's  exchequer  in  such  maimer  as  the  Commissioners  of 
the  Treasury  may  direct,  and  that  the  same  shall  be  carried 
to  and  form  part  of  the  Consolidated  Fund  of  the  United 
Kingdom : 

And  whereas  doubts  have  been  entertained  whether  the  said 
last-recited  provision  is  consistent  with  the  arrangements 
concerning  the  hereditary  revenues  of  the  Crown  effected  by 
the  Act  of  the  first  year  of  her  present  Majesty,  chapter  two : 
1  Vict,  c  2.  And  whereas  doubts  have  also  been  entertained  whether  due 
provision  is  made  by  the  said  Act  for  paying  to  the  revenues 
of  the  Duchies  of  Lancaster  and  Cornwall  respectively  such 
of  the  said  proceeds  as  may  belong  to  those  Duchies  : 

It  is  hereby  declared.  That  such  of  the  said  proceeds  of 
wreck  as  belong  to  Her  Majesty  in  right  of  her  crown  shall, 
during  the  life  of  Her  present  Majesty  (whom  G-od  long  pre- 
serve), be  carried  to  and  form  part  of  the  Consolidated  Fund 
of  the  United  Kingdom,  and  shall  after  the  decease  of  Her 
present  Majesty  (whom  God  long  preserve)  be  payable  and 
paid  to  Her  Majesty's  heirs  and  successors  : 

And  it  is  hereby  further  declared,  That  such  of  the  said 
proceeds  of  wreck  as  belong  to  Her  Majesty  in  right  of  her 
Duchy  of  Lancaster  shall  be  paid  to  the  Keceiver  General  of 
the  said  Duchy  or  his  sufficient  deputy  or  deputies  as  part  of 
the  revenues  of  the  said  Duchy  and  be  dealt  with  accordingly : 
And  it  is  hereby  further  declared  and  enacted,  that  the 
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provision  in  the  Principal  Act  contained  regarding  the  sale  of 

unclaimed  wreck   to   which  no   owner  establishes  his   claim 

within  the  period  of  one  year,  and  to  which  no  Admiral,  Vice 

Admiral,   Lord   of    any  Manor,   or  person   other  than  Her 

Majesty,  her  heirs  and  successors,  is  proved  to  be  entitled,  is 

intended  and  shall  be  construed  to  apply  to  wreck  of  the  sea 

belonging  to  Her  Majesty,  her  heirs  and  successors,  in  respect 

of  the  Duchy  of  Cornwall,  or  to  the  Duke  of  Cornwall  for  the 

time  being  in  respect  of  his  Duchy  of  Cornwall :  but  that  the 

proceeds  of  such  wreck  shall,  subject  to  such  deductions  as 

are  in  the  same  Act  mentioned,  form  part  of  the  revenues  of 

the  Duchy  of  Cornwall,  and  be  dealt  with  accordingly. 

The  Act  referred  to  in  this  section  is  the  Act  for  securing  a 
civil  list  to  Her  Majesty,  a  matter  which  is  subject  of  legis- 
lation at  the  commencement  of  a  new  reign,  in  case  the  sovereign 
is  pleased  to  give  up  the  hereditary  revenues  of  the  Crown  for 
a  fixed  revenue  from  the  Consolidated  Fund;  and  this  section 
amends  a  blunder  in  the  Act  of  1854  which  permanently 
alienates  the  Crown  revenues  arising  from  wreck  by  restricting 
the  period  to  the  life  of  Her  present  Majesty. 

Liability  of  Shipowners  {Part  IX,  of  Merchant  Shipping 

Act,  1854). 

64.  The  owners  of  any  ship,  whether  British   or  foreign,  Shipownerg' 
shall  not,  in  cases  where  all  or  any  of  the  following  events  umitad.^ 
occur  without  their  actual  fault  or  privity,  that  is  to  say, 

(1)  Where  any  loss  of  life  or  personal  injury  is  caused  to 

any  person  being  carried  in  such  ship ; 

(2)  Where  any  damage    or  loss  is  caused  to  any  goods, 

merchandise,  or  other  things  whatsoever  on  board  any 
such  ship ; 

(3)  Where  any  loss  of  life  or  personal  injury  is  by  reason 

of  the  improper  navigation  of  such  ship  as  aforesaid 
caused  to  any  person  carried  in  any  other  ship  or 
boat; 

(4)  Where  any  loss  or  damage  is  by  reason  of  the  improper 

navigation  of  such  ship  as  aforesaid  caused  to  any 

other  ship  or  boat,  or  to  any  goods,  merchandise,  or 

other  things  whatsoever  on  board  any  other  ship  or 

boat ; 

i>  2 
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be  answerable  in  damages  in  respect  of  loss  of  life  or  personal 
injury,  either  alone  or  together  with  loss  or  damage  to  ships, 
boats,  goods,  merchandise,  or  other  things,  to  an  aggregate 
amount  exceeding  fifteen  pounds  for  each  ton  of  their  ship^s 
tonnage ;  nor  in  respect  of  loss  or  damage  to  ships,  goods, 
merchandise,  or  other  things,  whether  there  be  in  addition 
loss  of  life  or  personal  injury  or  not,  to  an  aggregate  amount 
exceeding  eight  pounds  for  each  ton  of  the  ship's  tonnage ; 
such  tonnage  to  be  the  registered  tonnage  in  the  case  of 
sailing  ships,  and  in  the  case  of  steam  ships  the  gross  tonnage 
without  deduction  on  account  of  engine  room  : 

In  the  case  of  any  foreign  ship  which  has  been  or  can  be 
measured  according  to  British  law,  the  tonnage  as  ascertained 
by  such  measurement  shall,  for  the  purposes  of  this  section, 
be  deemed  to  be  the  tonnage  of  such  ship : 

In  the  case  of  any  foreign  ship  which  has  not  been  and 
cannot  be  measured  under  British  law,  the  Surveyor  General 
of  tonnage  in  the  United  Kingdom,  and  the  chief  measuring 
officer  in  any  British  possession  abroad,  shall,  on  receiving 
from  or  by  direction  of  the  Court  hearing  the  case  such 
evidence  concerning  the  dimensions  of  the  ship  as  it  may  be 
found  practicable  to  furnish,  give  a  certificate  under  his  hand, 
stating  what  would  in  his  opinion  have  been  the  tonnage  of 
such  ship  if  she  had  been  duly  measured  according  to  British 
law,  and  the  tonnage  so  stated  in  such  certificate  shall,  for  the 
purposes  of  this  section,  be  deemed  to  be  the  tonnage  of 
such  ship. 

The  object  of  this  as  of  the  repealed  sections,  viz.,  17  &  18 
Vict.  c.  104,  ss.  504,  505,  is  to  place  a  limit  to  the  liability  of 
ship-owners  in  cases  of  damage  done  without  actual  fault  in  them 
or  privity  with  that  in  others.  Changes  of  great  importance 
however  are  introduced  by  the  new  section.  Instead  of  the 
language  being  ''any  sea- going  ship"  which  in  construction  by 
the  judicial  tribunals  was  confined  to  British  ships  (General 
Screw  Collier  Company  (Limited)  v.  Schurmanns,  29  L.  J, 
(Ch.),  877;  Cope  v,  Doherty,  4  K.  &  J.  367;  The  Giro- 
lamo,  Guiranovicb,  3  Hagg.  Ad.  187;  The  Carl  Johann, 
cited,  I  Hagg.  Ad.  113;  see  The  Annapolis,  1  Lush.  Ad.  295, 
308),  the  words  are  expressly  "any  ship  whether  British  or 
Foreign."  As  this  is  a  provision  of  the  English  maritime  law, 
it  follows  a  British  ship  into  all  seas,  and  applies  to  all  foreign 
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ships  in  British  waters;  but  it  will  not  avail  British  ships  in 
foreign  Courts,  which  administer  their  own  law  only,  nor  foreign 
ships  before  British  Courts,  in  cases  of  damage  happening  on 
the  high  seas,  beyond  the  jurisdiction  of  the  British  legislature. 
It  remains  to  be  seen  whether  foreign  governments  are  willing 
to  conclude  some  international  arrangements  on  this  and  cognate 
heads  of  shipping  law  in  accordance  with  section  58,  poit. 

The  limit  of  hability  is  determined  by  this  section,  without 
regard  to  the  actual  value  of  the  ship  or  the  calculated  amount 
of  the  freight.  Up  to  1854  the  responsibility  of  owners  was 
measured  by  the  true  value  of  the  ship,  and  the  actual  amount 
of  the  freight  being  earned  at  the  time  of  the  damage.  When 
provisions  as  to  loss  of  life,  were  introduced  into  the  Act  of  1854, 
an  artificial  value  was  put  upon  the  ship  of  not  less  than  1 5/.  a 
ton  in  cases  of  loss  of  life  or  personal  injury.  The  ambiguity  of 
this  provision  (see  17  &  18  Vict.  c.  104,  ss.  504  and  511)  was 
brought  to  the  surface  by  a  case  of  Nixon  v,  Roberts,  30  L.  J. 
(Ch.)  844,  in  which  there  had  been  loss  of  hfe  and  compensation 
for  it  out  of  Court  to  the  amount  of  55/.  The  claimants  for 
damage  of  goods,  nevertheless,  insisted  upon  taking  the  fund 
available  to  them  at  not  less  than  15Z.  a  ton.  It  was  held,  how- 
ever, to  be  a  case  beyond  the  scope  of  that  provision,  the  claimants 
being  hmited  to  the  actual  value  of  ship  and  freight.  But  this  result 
was  not  arrived  at  without  much  doubt  and  considerable  difficulty. 

With  this  decision  in  view  the  legislature  have  enacted  that 
15Z.  a  ton  is  the  maximum  amount  which  the  owners  are  hable 
to  pay;  that  their  liabiUty  is  not  to  exceed  15/.  a  ton  in  case 
of  loss  of  Hfe  or  personal  injury,  either  alone  or  together  with 
loss  or  damage  to  ships,  boats,  or  goods ;  and  that  their  liability 
is  not  to  exceed  8/.  a  ton  in  case  the  loss  or  damage  is  of  ships, 
boats,  or  goods  only. 

This  liability  is  multiplied,  not  indeed  by  the  number  of 
different  losses  on  the  same  occasion,  but  by  the  number  of 
different  occasions  on  which  losses  occur.  See  17  &  18  Vict. 
c.  104,  s.  506,  which  remains  unrepealed. 

By  the  remainder  of  this  section  provision  is  made  for  ascer- 
taining the  tonnage,  the  measure  of  this  maximum  of  liability. 

55.  Insurances  effected  against  any  or  all   of  the   events  Limitation  of 
enumerated  in  the  section  last  preceding,  and  occurring  with-  {SiJ^iiuJcefc 
out  such  actual  fault  or  privity  as  therein  mentioned,  shall  not 
be  invalid  by  reason  of  the  nature  of  the  risk. 

This  section,  which  is  copied  from  the  Passengers*  Act,  18  & 
19  Vict.  c.  119,  8.  55,  provides  for  the  validity  of  poUcies  of 
insurance  made  to  meet  such  contingencies.  See  Gibson  v, 
Bradford,  3  E.  &  B.  516 ;  Willis  v,  Cooke,  5  E.  &  B.  641. 
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Proof  of  56,  In  any  proceedinsr  under  the  506th  section  of  the  Prin- 

board  lort  ship,  cipal  Act  or  any  Act  amending  the  same  against  the  owner  of 
any  ship  or  share  therein  in  respect  of  loss  of  life,  the  master's 
list  or  the  duplicate  list  of  passengers  delivered  to  the  proper 
officer  of  Customs  under  the  16th  section  of  "  The  Passengers' 
Act,  1855,"  shall,  in  the  absence  of  proof  to  the  contrary,  be 
sufficient  proof  that  the  persons  in  respect  of  whose  death  any 
such  prosecution  or  proceeding  is  instituted  were  passengers 
on  boai'd  such  ship  at  the  time  of  their  deaths. 

Evidence  similar  to  that  provided  for  the  case  of  seamen  by 
section  21  supra,  is  here  provided  in  the  case  of  passengers,  less 
however  to  remove  any  great  difficulty,  than  to  avoid  incurrLog 
a  disproportionate  amount  of  expense.  For  the  proceeding  con- 
templated appears  to  be  one  by  the  Board  of  Trade,  it  may  be 
in  a  number  of  cases,  most  of  them  the  cases  of  persons  who 
had  been  of  humble  circumstances.  But  if  that  supposition  be 
correct,  the  section  intended  must  have  been  the  507th ;  whereas 
the  506th  section  which  will  probably  admit  of  a  consonant 
interpretation,  will  give  this  provision  a  general  application  to 
all  proceedings  to  recover  damages  for  loss  of  life  at  sea.  See 
17  &  18  Vict.  c.  104,  s.  511. 

Arrangements  concerning  Lights,  Sailing  Mules,  Salvage,  and 
Measurement  of  Tonnage  in  the  Case  of  Foreign  Ships. 

Such  is  the  heading  prefixed  to  the  following  eight  sections. 
The  attention  of  the  British  Legislature  was  first  called  to  the 
imperative  necessity  for  concert  with  foreign  governments  in 
respect  of  the  rules  of  the  road,  which  govern  commercial  traffic 
on  the  high  seas,  by  the  artificial  system  of  lights  and  steering 
rules  required  by  the  introduction  of  steam  power  in  navigation. 
Before  that  event,  while  ships  were  sailed  by  the  winds  only,  the 
simple  rule  of  the  road,  the  result  of  universal  practice,  might 
have  been  expressed,  one  would  have  thought,  with  the  exphcit 
brevity  of  a  proverb,  had  not  the  Brethren  of  the  Trinity  House 
blundered  so  efficiently  in  the  attempt.  Since  then,  our  ships 
have  been  sailing  the  high  seas  under  the  perils  of  a  code  of  light 
signals  and  steering  rules  which  is  solely  British ;  varying  ftom 
them  at  their  peril  in  presence  of  a  British  vessel,  and  following 
them  at  their  peril  in  presence  of  a  ship  of  any  other  nation ;  the 
overruling  misfortune  of  all  beings  that  this  code  is  most  in 
practice  amidst  the  darkness  of  storm  and  midnight,  when  the 
difference  between  a  British  and  a  foreign  ship  cannot  be 
descried  at  safe  distances.  The  Legislature  are  at  length  im- 
pressed  with  the  necessity  for  concert  with  foreign  governments, 
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not  only  on  these  rules  respecting  lights  and  steeriug,  but  also 
in  respect  of  the  limitation  of  the  shipowner's  liability  in  damage 
causes,  the  salvage  remuneration  for  saving  Ufe,  and  other  similar 
common  remedies  for  common  evils  that  cannot  be  dealt  with 
on  the  high  seas  except  by  common  concert  on  received  principles 
and  acknowledged  rules.  Hence  come  the  following  sections  as 
the  authoritative  basis  for  practical  negotiations  on  the  part  of 
the  British  Executive  vrith  foreign  ministers. 

67.  Whenever  foreign  ships  are  within  British  jurisdiction,  Foreign  sLips 
the  regulations  for  preventing  collision  contained  in  Table  (C.)  jurisdiction  to 
in  the  Schedule  to  this  Act,  or  such  other  regulations  for  J^^^j.®^®*^*?^ 
preventing  collision  as  are  for  the  time  being  in  force  under  Table  (C.)  in 

,  Schedale. 

this  Act,  and  all  provisions  of  this  Act  relating  to  such  regu- 
lations, or  otherwise  relating  to  collisions,  shall  apply  to  such 
foreign  ships  ;  and  in  any  cases  arising  in  any  British  Court  of 
Justice  concerning  matters  happening  within  British  jurisdic- 
tion, foreign  ships  shall,  so  far  as  regards  such  regulations 
and  provisions,  be  treated  as  if  they  were  British  ships. 

58,  Whenever  it  is  made  to  appear  to  Her  Majesty  that  the  Regalations, 

when  adopted 

Government  of  any  foreign  country  is  willing  that  the  regu-  by  a  foreign 
lations,  for  preventing  collision  contained  in  Table  (C.)  in  the  ^"appUed  to 
Schedule  to  this  Act,  or  such  other  regulations  for  preventing}*? ■***?■  ^'^^^^ 
collision  as  are  for  the  time  being  in  force  under  this  Act,  or 
any  of  the  said  regulations,    or  any  provisions  of  this  Act 
relating  to  collisions,  should  apply  to  the  ships  of  such  country 
when  beyond  the  limits  of  British  jurisdiction,  Her  Majesty 
may,  by  Order  in  Council,  direct  that  such  regulations,  and  all 
provisions  of  this  Act  which  relate  to  such  regulations,  and 
all  such    other    provisions    as   aforesaid,  shall   apply  to  the 
ships  of  the  said  foreign  country,  whether  within  British  juris- 
diction or  not 

69.  Whenever  it  is  made  to  appear  to  Her  Majesty  that  the  Provisions 
Government  of  any  foreign  country  is  willing  that   salvage  ^r^l^'^fufe 
shall  be  awarded  by  British  Courts  for  services  rendered  in  ^^^*  T^^J  *^® 

^  consent  of 

saving  life   from  any  ship  belonging  to  such  country  when  »ny  foreign 

.      .  ....  country,  be 

such  ship  is   beyond  the  limits   of   British  jurisdiction.  Her  applied  to  im 
Majesty  may,  by  Order  in  Council,  direct  that  the  provisions  Jigt^e^  * 
of  the  Principal  Act  and  of  this  Act,  with  respect  to  salvage 
for  services  rendered  in  saving  life  from  British  ships,  shall 
in  all  British  Courts  be  held  to  apply  to  services  rendered  in 
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saving  life  from  the  ships  of  such  foreign  country,  whether 

such  services  are  rendered  within  British  jurisdiction  or  not 

Ships  of  foreign      60.  Whenever  it  is  made  to  appear  to  Her  Majesty  that  the 

adopting  the     rul<5S   Concerning  the   measurement  of  tonnage  of  merchant 

^^^  ^^^      .    ships  for  the  time  being  in  force  under  the  Principal  Act  have 

measurement  x-  o  r 

of  tonnage  need  been  adopted  by  the  Government  of  any  foreign  country,  and 

not  be  re- 

meaaured  in  are  in  force  in  that  country,  it  shall  be  lawful  for  Her  Majesty 
<»^^  n-  Y)j  Order  in  Council,  to  direct  that  the  ships  of  such  foreign 
country  shall  be  deemed  to  be  of  the  tonnage  denoted  in  their 
certificates  of  registry  or  other  national  papers ;  and  thereupon 
it  shall  no  longer  be  necessary  for  such  ships  to  be  re-mea- 
sured in  any  port  or  place  in  Her  Majesty's  dominions,  but 
such  ships  shall  be  deemed  to  be  of  the  tonnage  denoted  in 
their  certificates  of  registry  or  other  papers,  in  the  same 
manner,  to  the  same  extent,  and  for  the  same  purposes  in,  to, 
and  for  which  the  tonnage  denoted  in  the  certificates  of 
registry  of  British  ships  is  deemed  to  be  the  tonnage  of  such 
ships. 

Effect  of  order       61.  Whenever  an  Order  in  Council  has  been  issued  under 

u  oounci  ^j^g  ^^^^  applying  any  provision  of  this  Act  or  any  regulation 
made  by  or  in  pursuance  of  this  Act  to  the  ships  of  any  foreign 
country,  such  ships  shall  in  all  cases  arising  in  any  British 
Court  be  deemed  to  be  subject  to  such  provision  or  regulation, 
and  shall  for  the  purpose  of  such  provision  or  regulation  be 
treated  as  if  they  were  British  ships. 

Orders  in  62.  In  issuing  any  Order  in  Council  under  this  Act  Her 

coanoil  may  be         ,  ,     , 

limited  as  to     Majesty  may  limit  the  time  during  which  it  is  to  remain  in 

q«Jified.         Operation,  and  may  make  the  same  subject  to  such  conditions 

and  qualifications,  if  any,  as  may  be  deemed  expedient,  and 

thereupon  the  operation  of  the  said  order  shall  be  limited  and 

modified  accordingly. 

Orders  in  63.  Her  Majesty  may  by  Order  in  Council  firom  time  to 

council  may  be    ,  . 

revoked  and     time  Tcvoke  or  alter  any  order  previously  made  under  this 


altered. 


Act. 


Orders  in  64.  Every  Order  in  Council  to  be  made  under  this  Act  shall 

council  to  be      , 

published  in     be  published  in  the  "  London  Gazette  "  as  soon  as  may  be  after 

Ua!zette.  ^^  making  thereof;    and  the  production  of   a  copy   of  the 

"  London  Gazette  *'  containing  such  order  shall  be  received  in 

evidence,  and  shall  be  proof  that  the  order  therein  published 
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has  been  duly  made  and  issued ;  and  it  shall  not  be  necessary 
to  plead  such  order  specially. 

Legal  Procedure. 

65.  Nothing  in  the  third  section  of  the  Act  passed  in  the  20  &  21  Vict, 
twentieth  and  twenty-first  years  of  the  reign  of  Her  present  not  to  appiy  to 
Majesty,  chapter  forty-three,  except  so  much  thereof  as  pro-  5S^*J^  of 
vides  for  the  payment  of  any  fees  that  may  be  due  to  the  clerk  *[*^®  °'  ^^ 
of  the  Justices,  shall  be  deemed  to  apply  to  extend  to  any 
proceeding  under  the  direction  of  the  Board  of   Trade,  or 
under  or  by  virtue  of  the  provisions  of  the  ^Principal  Act  or 
this  Act,  or  any  Act  amending  the  same. 


Delivery  of  Goods  and  Lien  for  Freight 

66.  The  following  terms  used  in  the  sections  of  this  Act  InterpretaUou 
hereinafter    contained   shall    have    the    respective    meanings 
hereby  assigned  to  them,  if  not  inconsistent  with  the  context 
or  subject-matter ;  that  is  to  say. 

The  word  "Eeport"  shall  mean  the  report  required  by  the  "Keport." 

Customs  Laws  to  be  made  by  the  master  of  any  importing 

ship: 
The  word  "Entry"  shall  mean  the  entry  required  by  the  "Entry," 

Customs  Laws  to  be  made  for  the  landing  or  discharge  of 

goods  from  an  importing  ship : 
The  word  "  Goods"  shall  include  every  description  of  wares  "Goods." 

and  merchandise : 
The  word  "  Wharf"  shall  include  all  wharves,  quays,  docks,  "Wharf." 

and  premises  in  or  upon  which  any  goods  when  landed 

from  ships  may  be  lawfully  placed : 
The  word  "  Warehouse  "  shall  include  all  warehouses,  build-  "  WawbouB©." 

ings  and  premises  in  which  goods  when  landed  from  ships 

may  be  lawfully  placed : 
The  expression  "  Wharf  Owner  "  shall  mean  the  occupier  of  "  Wharf- 

any  wharf,  as  hereinbefore  defined : 
The  expression  "Warehouse  Owner"  shall  mean  the  occu-  "Warebonie- 


pier  of  any  warehouse,  as  hereinbefore  defined : 
The  word  "  Shipowner  "  shall  include  the  master  of  the  ship  "Shipowner." 
and  every  other  person  authorised  to  act  as  agent  for  the 


42  THE   MEBCHAKT  SHIPPING  ACT 

owner,  or  entitled  to  receive  the  freight,  demurrage,  or 
other  charges  payable  in  respect  of  such  ship  : 
gool?^  ^  ^^®   expression   "  Owner  of   Goods "   shall  include  every 

person  who  is  for  the  time  being  entitled,  either  as  owner 
or  ngent  for  the  owner,  to  the  possession  of  the  goods, 
subject,  in  the  case  of  a  lien,  if  any,  to  such  lien. 

Hitherto,  except  at  certain  ports  which  are  privil^ed  by  Act 
of  Parliament,  it  has  been  a  difficulty  of  great  practical  moment 
what  course  to  advise  a  shipmaster  to  follow,  when,  in  consequence 
of  differences  between  the  parties  concerned,  the  consignee  of 
the  cargo  refuses  to  accept  the  goods.  At  one  of  the  privileged 
ports  he  could  land  and  warehouse  the  cargo,  subject  to  his  Uen 
for  freight,  thereby  saving  all  rights  at  the  least  possible  expense. 
Elsewhere  this  could  not  have  been  done,  because  his  lien  for 
freight  being  at  Common  Law,  as  distinguished  from  a  maritime 
lien,  would  have  been  destroyed  by  the  transfer  of  possession. 
The  most  valuable  remedy  of  the  shipowner  being  thereby  los^ 
nothing  would  have  remained  to  him  but  his  action-at-law,  subject 
to  the  event  of  bankruptcy  on  the  part  of  the  defendant.  The 
extension  of  what  has  hitherto  been  the  privilege  of  a  few 
particular  ports  to  all  the  ports  of  the  United  Kingdom  (see  poU^ 
8.  67))  by  a  general  statute,  is  therefore  one  of  the  greatest  boons 
recently  conferred  on  maritime  commerce.  This  boon,  however, 
is  necessarily  fenced  about  with  cautions  to  prevent  injury  to 
others  (ss.  69 — 75),  and  should  be  used  by  the  shipmaster  with 
a  considerate  regard  for  the  stipulations  in  his  own  charter-party 

(see  section  6  7»j'o«0* 

It  is  only  necessary  to  draw  attention  to  a  few  of  the  terms 

above  explained,  and  the  meaning  in  which  each  is  to  be  received 

in  the  following  sections. 

The  word  "wharf"  is  interpreted  so  generally  as  to  relieve 
the  mind  at  once  from  any  notion  of  government  licences  and 
special  restrictions. 

But  the  word  ''  warehouse  "  is  qualified  in  so  special  a  manner 
by  the  term  lawfully,  as  to  suggest  a  peculiarity  of  signification 
which  is  probably  satisfied  by  No.  4,  under  section  67,  and  by 
section  7S,* posi,  whereby  particular  warehouses  provided  by  the 
customs,  and  under  local  Acts,  appear  to  be  pointed  out  as  the 
only  lawful  warehouses  for  the  purposes  in  question. 

That  the  word  "  owner "  should  mean  exclusively  occupier  in 
connection  with  wharf  and  warehouse  is  very  noticeable  both  for 
this  novel  use  of  the  word,  and  for  its  legal  bearing  on  the 
interests  of  the  parties  concerned. 

The  word  "shipowner"  very  properly  includes  every  one 
entitled  to  act  for  him  in  dealing  with  his  interests. 
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Who  is  the  "  owner  of  goods  "  or  his  agent,  entitled  to  receive 
them,  has  been  very  fully  considered  in  Maclachlan  on  the  Law 
of  Merchant  Shipping ,  p.  342,  et  seq. 

67.  Where  the  owner  of  any  goods  imported  in  any  ship  ^/>7®'^  *® 
from    foreign  parts  into  the  United  Kingdom  fails  to  make  to  enter  and 
entry  thereof,  or  having  made  entry  thereof  to  land  the  same  default  of 
or  take  delivery  thereof  and  to  proceed  therewith  with  all  con-  J^^fn^by 
venient  speed,  by  the  times  severally  hereinafter-mentioned,  owner  of  good*. 
the  shipowner  may  make  entry  of  and  land  or  unship  the  said 
goods  at  the  times,  in  the  mamier,  and  subject  to  the  condi- 
tions following ; 

The  object  of  this  section  is  to  provide  for  unloading  the  ship 
without  undue  delay.  The  application  of  the  section  is  restricted 
to  goods  from  foreign  parts,  no  doubt  including  the  British 
Colonies;  the  powers  conferred  by  it  are  confined  to  ports  of 
the  United  Kingdom ;  but  these  may  be  exercised  by  the  ship- 
owner of  any  ship,  British  or  foreign.  The  powers  conferred  are 
to  enter  the  goods  at  the  custom-house,  or  land  them,  or  both. 
The  condition  of  these  powers  being  available  is  failure  of  the 
owner  of  the  goods  to  enter  them,  or  to  land  them,  or  to  take 
delivery  and  proceed  therein  with  all  convenient  speed.  In  that 
case;  the  shipowner  or  master  may  resort  to  his  powers  at  the 
time,  in  the  manner,  and  subject  to  the  conditions  following : — 
(that  is  to  say,) 

(1)  If  a  time  for  the  delivery  of  the  goods  is  expressed  in 
the  Charter  Party,  Bill  of  Lading,  or  Agreement,  then 
at  any  time  after  the  time  so  expressed  : 

This  is  very  indefinite  and  probably  it  is  imperfect  also.  Usually 
there  are  two  periods  of  time  stipulated  for  the  delivery  under 
a  charter-party ;  the  lie-days,  and  the  demurrage-days.  Each  of 
these  being  a  time  expressed  for  the  delivery,  which  is  meant  ? 
There  are  also  three  things,  failure  in  any  of  which  gives  the 
master  a  right  to  interpose ;  is  it  the  same  time  that  is  fixed  for 
interposing  in  any  of  these  ?  Is  he,  because  the  cargo  is  not 
taken  from  alongside  with  all  convenient  speed,  to  be  allowed  to 
interpose  immediately  on  the  expiration  of  the  lie-days,  and  the 
commencement  of  the  demurrage-days?  It  rather  seems,  for 
reasons  of  law  and  convenience,  that  the  same  words  have  a 
different  intention  under  different  circumstances ;  and  that  when 
there  is  an  entire  failure  to  enter  or  to  land,  the  right  of  inter- 
posing arises  at  the  end  of  the  lie-days ;  whereas  if  the  landing 
be  proceeding,  but  sdowly,  that  the  owner  of  the  goods  is  never- 
theless entitled  to  the  whole  of  the  demurrage-days  before  the 
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Deliyery  of  52.  Upon  delivery  of  wreck  or  of  the  proceeds  of  wreck  by 

reoeiyer  not  to  any  receiver  to  any  person  in  pursuance  of  the  provisions  of 
prejudice  title.  ^^  Eighth  Part  of  the  Principal  Act  such  receiver  shall  be 
discharged  from  all  liability  in  respect  thereof,  but  such 
delivery  shall  not  be  deemed  to  prejudice  or  affect  any  ques- 
tion concerning  the  right  or  title  to  the  said  wreck  which  may 
be  raised  by  third  parties,  nor  shall  any  such  delivery  pre- 
judice or  affect  any  question  concerning  the  title  to  the  soil 
on  which  the  wreck  may  have  been  found. 
Grown  rights  «5d.  Whereas  by  the  Principal  Act  it  is  provided  that  the 
proceeds  of  wreck,  if  the  same  is  not  claimed  by  the  owner 
within  a  year,  and  if  no  person  other  than  Her  Majesty,  her 
heirs  and  successors,  is  proved  to  be  entitled  thereto,  shall, 
subject  to  certain  deductions,  be  paid  into  the  receipt  of  Her 
Majesty's  exchequer  in  such  manner  as  the  Commissioners  of 
the  Treasury  may  direct,  and  that  the  same  shall  be  carried 
to  and  form  part  of  the  Consolidated  Fund  of  the  United 
Kingdom : 

And  whereas  doubts  have  been  entertained  whether  the  said 
last-recited  provision  is  consistent  with  the  arrangements 
concerning  the  hereditary  revenues  of  the  Crown  effected  by 
the  Act  of  the  first  year  of  her  present  Majesty,  chapter  two : 
1  Vict,  c  2,  And  whereas  doubts  have  also  been  entertained  whether  due 
provision  is  made  by  the  said  Act  for  paying  to  the  revenues 
of  the  Duchies  of  Lancaster  and  Cornwall  respectively  such 
of  the  said  proceeds  as  may  belong  to  those  Duchies : 

It  is  hereby  declared,  That  such  of  the  said  proceeds  of 
wreck  as  belong  to  Her  Majesty  in  right  of  her  crown  shall, 
during  the  life  of  Her  present  Majesty  (whom  God  long  pre- 
serve), be  carried  to  and  form  part  of  the  Consolidated  Fund 
of  the  United  Kingdom,  and  shall  after  the  decease  of  Her 
present  Majesty  (whom  God  long  preserve)  be  payable  and 
paid  to  Her  Majesty's  heirs  and  successors  : 

And  it  is  hereby  further  declared.  That  such  of  the  said 
proceeds  of  wreck  as  belong  to  Her  Majesty  in  right  of  her 
Duchy  of  Lancaster  shall  be  paid  to  the  Eeceiver  General  of 
the  said  Duchy  or  his  sufficient  deputy  or  deputies  as  part  of 
the  revenues  of  the  said  Duchy  and  be  dealt  with  accordingly : 
And  it  is  hereby  further  declared  and  enacted,  that  the 
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provision  in  the  Principal  Act  contained  regarding  the  sale  of 

unclaimed  wreck  to  which  no   owner   establishes  his   claim 

"within  the  period  of  one  year,  and  to  which  no  Admiral,  Vice 

Admiral,   Lord   of    any  Manor,   or  person   other  than  Her 

Majesty,  her  heirs  and  successors,  is  proved  to  be  entitled,  is 

intended  and  shall  be  construed  to  apply  to  wreck  of  the  sea 

belonging  to  Her  Majesty,  her  heirs  and  successors,  in  respect 

of  the  Duchy  of  Cornwall,  or  to  the  Duke  of  Cornwall  for  the 

time  being  in  respect  of  his  Duchy  of  Cornwall :  but  that  the 

proceeds  of  such  wreck  shall,  subject  to  such  deductions  as 

are  in  the  same  Act  mentioned,  form  part  of  the  revenues  of 

the  Duchy  of  Cornwall,  and  be  dealt  with  accordingly. 

The  Act  referred  to  in  this  section  is  the  Act  for  securing  a 
civil  list  to  Her  Majesty,  a  matter  which  is  subject  of  legis- 
lation at  the  commencement  of  a  new  reign,  in  case  the  sovereign 
is  pleased  to  give  up  the  hereditary  revenues  of  the  Crown  for 
a  fixed  revenue  from  the  Consolidated  Fund;  and  this  section 
amends  a  blunder  in  the  Act  of  1854  which  permanently 
alienates  the  Crown  revenues  arising  from  wreck  by  restricting 
the  period  to  the  life  of  Her  present  Majesty. 

Liability  of  Shipoicners  {Part  JX  of  Merchant  Shipping 

Act,  1854). 

54.  The  owners  of  any  ship,  whether  British   or  foreign,  Shipownen' 
shall  not,  in  cases  where  all  or  any  of  the  following  events  umitedf 
occur  without  their  actual  fault  or  privity,  that  is  to  say, 

(1)  Where  any  loss  of  life  or  personal  injury  is  caused  to 

any  person  being  carried  in  such  ship  ; 

(2)  "Where  any  damage    or  loss  is  caused  to  any  goods, 

merchandise,  or  other  things  whatsoever  on  board  any 
such  ship ; 

(3)  Where  any  loss  of  life  or  personal  injury  is  by  reason 

of  the  improper  navigation  of  such  ship  as  aforesaid 
caused  to  any  person  carried  in  any  other  ship  or 
boat; 

(4)  Where  any  loss  or  damage  is  by  reason  of  the  improper 

navigation  of  such  ship  as  aforesaid  caused  to  any 
other  ship  or  boat,  or  to  any  goods,  merchandise,  or 
other  things  whatsoever  on  board  any  other  ship  or 
boat ; 

D  2 
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be  answerable  in  damages  in  respect  of  loss  of  life  or  personal 
injury,  either  alone  or  together  with  loss  or  damage  to  ships, 
boats,  goods,  merchandise,  or  other  things,  to  an  aggregate 
amount  exceeding  fifteen  pounds  for  each  ton  of  their  ship*s 
tonnage ;  nor  in  respect  of  loss  or  damage  to  ships,  goods, 
merchandise,  or  other  things,  whether  there  be  in  addition 
loss  of  life  or  personal  injury  or  not,  to  an  a^regate  amount 
exceeding  eight  pounds  for  each  ton  of  the  ship's  tonnage ; 
such  tonnage  to  be  the  registered  tonnage  in  the  case  of 
sailing  ships,  and  in  the  case  of  steam  ships  the  gross  tonnage 
without  deduction  on  account  of  engine  room  : 

In  the  case  of  any  foreign  ship  which  has  been  or  can  be 
measured  according  to  British  law,  the  tonnage  as  ascertained 
by  such  measurement  shall,  for  the  purposes  of  this  section, 
be  deemed  to  be  the  tonnage  of  such  ship  : 

In  the  case  of  any  foreign  ship  which  has  not  been  and 
cannot  be  measured  under  British  law,  the  Surveyor  General 
of  tonnage  in  the  United  Kingdom,  and  the  chief  measuring 
officer  in  any  British  possession  abroad,  shall,  on  receiving 
from  or  by  direction  of  the  Court  hearing  the  case  such 
evidence  concerning  the  dimensions  of  the  ship  as  it  may  be 
found  practicable  to  furnish,  give  a  certificate  under  his  hand, 
stating  what  would  in  his  opinion  have  been  the  tonnage  of 
such  ship  if  she  had  been  duly  measured  according  to  British 
law,  and  the  tonnage  so  stated  in  such  certificate  shall,  for  the 
purposes  of  this  section,  be  deemed  to  be  the  tonnage  of 
such  ship. 

The  object  of  this  as  of  the  repealed  sections,  viz.,  17  &  18 
Vict.  c.  104,  ss.  504,  505,  is  to  place  a  limit  to  the  liability  of 
ship-owners  in  cases  of  damage  done  without  actual  fault  in  them 
or  privity  with  that  in  others.  Changes  of  great  importance 
however  are  introduced  by  the  new  section.  Instead  of  the 
language  being  " any  seagoing  ship "  which  in  construction  by 
the  judicial  tribunals  was  confined  to  British  ships  (General 
Screw  Collier  Company  (Limited)  v.  Schurmanns,  29  L.  J. 
(Ch.),  877;  Cope  v.  Doherty,  4  E.  &  J.  367;  The  Giro- 
lamo,  Guiranovich,  3  Hagg.  Ad.  187;  The  Carl  Johann, 
cited,  1  Hagg.  Ad.  113;  see  The  Annapolis,  1  Lush.  Ad.  295, 
308),  the  words  are  expressly  "any  ship  whether  British  or 
Foreign."  As  this  is  a  provision  of  the  English  maritime  law, 
it  follows  a  British  ship  into  all  seas,  and  applies  to  all  foreign 
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ships  in  British  waters;  but  it  will  not  avail  British  ships  in 
foreign  Courts,  which  administer  their  own  law  only,  nor  foreign 
ships  before  British  Courts,  in  cases  of  damage  happening  on 
the  high  seas,  beyond  the  jurisdiction  of  the  British  legislature. 
It  remains  to  be  seen  whether  foreign  governments  are  willing 
to  conclude  some  international  arrangements  on  this  and  cognate 
heads  of  shipping  law  in  accordance  with  section  58,  po9i. 

The  Umit  of  liability  is  determined  by  this  section,  without 
regard  to  the  actual  value  of  the  ship  or  the  calculated  amount 
of  the  freight.  Up  to  1854  the  responsibility  of  owners  was 
measured  by  the  true  value  of  the  ship,  and  the  actual  amount 
of  the  freight  being  earned  at  the  time  of  the  damage.  When 
provisions  as  to  loss  of  hfe,  were  introduced  into  the  Act  of  1854, 
an  artificial  value  was  put  upon  the  ship  of  not  less  than  15^.  a 
ton  in  cases  of  loss  of  life  or  personal  injury.  The  ambiguity  of 
this  provision  (see  17  &  18  Vict.  c.  104,  ss.  504  and  511)  was 
brought  to  the  surface  by  a  case  of  Nixon  v.  Roberts,  30  L.  J. 
(Ch.)  844,  in  which  there  had  been  loss  of  life  and  compensation 
for  it  out  of  Court  to  the  amount  of  55^.  The  claimants  for 
damage  of  goods,  nevertheless,  insisted  upon  taking  the  fund 
available  to  them  at  not  less  than  15L  a  ton.  It  was  held,  how- 
ever, to  be  a  case  beyond  the  scope  of  that  provision,  the  claimants 
being  hmited  to  the  actual  value  of  ship  and  freight.  But  this  result 
was  not  arrived  at  without  much  doubt  and  considerable  difficulty. 

With  this  decision  in  view  the  legislature  have  enacted  that 
15^.  a  ton  is  the  maximum  amount  which  the  owners  are  liable 
to  pay;  that  their  liability  is  not  to  exceed  15/.  a  ton  in  case 
of  loss  of  life  or  personal  injury,  either  alone  or  together  with 
loss  or  damage  to  ships,  boats,  or  goods ;  and  that  their  liability 
is  not  to  exceed  8/.  a  ton  in  case  the  loss  or  damage  is  of  ships, 
boats,  or  goods  only. 

This  liabihty  is  midtiplied,  not  indeed  by  the  number  of 
different  losses  on  the  same  occasion,  but  by  the  number  of 
different  occasions  on  which  losses  occur.  See  17  &  18  Vict. 
c.  104,  s.  506,  which  remains  unrepealed. 

By  the  remainder  of  this  section  provision  is  made  for  ascer* 
taining  the  tonnage,  the  measure  of  this  maximum  of  liability. 

55.  Insurances  effected  against  any  or  all  of  the   events  limitation  of 
enumerated  in  the  section  last  preceding,  and  occurring  with-  i^^i^oL.^ 
out  such  actual  fault  or  privity  as  therein  mentioned,  shall  not 
be  invalid  by  reason  of  the  nature  of  the  risk. 

This  section,  which  is  copied  from  the  Passengers*  Act,  18  & 
19  Vict,  c*  119,  8.  55,  provides  for  the  validity  of  poHcies  of 
insurance  made  to  meet  such  contingencies.  See  Gibson  v. 
Bradford,  3  £.  &  B.  516 ;  Willb  v.  Cooke,  5  £.  &  B.  641. 
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Proof  of  56.  In  any  proceedin£^  under  the  506th  section  of  the  Prin- 

passengen  on       .      i    * 

board  lost  fillip,  cipal  Act  or  any  Act  amending  the  same  against  the  owner  of 
any  ship  or  share  therein  in  respect  of  loss  of  life,  the  master's 
list  or  the  duplicate  list  of  passengers  delivered  to  the  proper 
officer  of  Customs  under  the  16th  section  of  "  The  Passengers' 
Act,  1855,"  shall,  in  the  ahsence  of  proof  to  the  contrary,  be 
suflScient  proof  that  the  persons  in  respect  of  whose  death  any 
such  prosecution  or  proceeding  is  instituted  were  passengers 
on  board  such  ship  at  the  time  of  their  deaths. 

Evidence  similar  to  that  provided  for  the  case  of  seamen  by 
section  21  supra^  is  here  provided  in  the  case  of  passengers,  less 
however  to  remove  any  great  difficulty,  than  to  avoid  incurring 
a  disproportionate  amount  of  expense.  For  the  proceeding  con- 
templated appears  to  be  one  by  the  Board  of  Trade,  it  may  be 
in  a  number  of  cases,  most  of  them  the  cases  of  persons  who 
had  been  of  humble  circumstances.  But  if  that  supposition  be 
correct,  the  section  intended  must  have  been  the  507th ;  whereas 
the  506th  section  which  will  probably  admit  of  a  consonant 
interpretation,  will  give  this  provision  a  general  application  to 
all  proceedings  to  recover  damages  for  loss  of  life  at  sea.  See 
17  &  18  Vict.  c.  104,  s.  511, 

Arrangements  concerning  Lights,  Sailing  Mules,  Salvage,  and 
Measurement  of  Tonnage  in  the  Case  of  Foreign  Ships, 

Such  is  the  heading  prefixed  to  the  following  eight  sections. 
The  attention  of  the  British  Legislature  was  first  called  to  the 
imperative  necessity  for  concert  with  foreign  governments  in 
respect  of  the  rules  of  the  road,  which  govern  commercial  traffic 
on  the  high  seas,  by  the  artificial  system  of  lights  and  steering 
rules  required  by  the  introduction  of  steam  power  in  navigation. 
Before  that  event,  while  ships  were  sailed  by  the  winds  only,  the 
simple  rule  of  the  road,  the  result  of  universal  practice,  might 
have  been  expressed,  one  would  have  thought,  with  the  expUcit 
brevity  of  a  proverb,  had  not  the  Brethren  of  the  Trinity  House 
blundered  so  efficiently  in  the  attempt.  Since  then,  our  ships 
have  been  saihng  the  high  seas  under  the  perils  of  a  code  of  light 
signals  and  steering  rules  which  is  solely  British ;  varying  firom 
them  at  their  peril  in  presence  of  a  British  vessel,  and  following 
them  at  their  peril  in  presence  of  a  ship  of  any  other  nation  ;  the 
overruling  misfortune  of  all  being,  that  this  code  is  most  in 
practice  amidst  the  darkness  of  storm  and  midnight,  when  the 
difference  between  a  British  and  a  foreign  ship  cannot  be 
descried  at  safe  distances.  The  Legislature  are  at  length  im- 
pressed with  the  necessity  for  concert  with  foreign  governmental 
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not  only  on  these  rules  respecting  lights  and  steering,  but  also 
in  respect  of  the  limitation  of  the  shipowner's  liability  in  damage 
causes,  the  salvage  remuneration  for  saving  life,  and  other  similar 
common  remedies  for  common  evils  that  cannot  be  dealt  with 
on  the  high  seas  except  by  common  concert  on  received  principles 
and  acknowledged  rules.  Hence  come  the  following  sections  as 
the  authoritative  basis  for  practical  negotiations  on  the  part  of 
the  British  Executive  with  foreign  ministers. 

67.  Whenever  foreign  ships  are  within  British  jurisdiction.  Foreign  sLips 
the  regulations  for  preventing  collision  contained  in  Table  (C.)  jurisdiction  to 
in  the  Schedule  to  this  Act,  or  such  other  regulations  for  ^f ]|^J.^^*^^ 
preventing  collision  as  are  for  the  time  being  in  force  under  Table  (0.)  in 
this  Act,  and  all  provisions  of  this  Act  relating  to  such  regu- 
lations, or  otherwise  relating  to  collisions,  shall  apply  to  such 
foreign  ships  ;  and  in  any  cases  arising  in  any  British  Court  of 
Justice  concerning  matters  happening  within  British  jurisdic- 
tion, foreign  ships  shall,  so  far  as  regards  such  regulations 
and  provisions,  be  treated  as  if  they  were  British  ships. 

58.  Whenever  it  is  made  to  appear  to  Her  Majesty  that  the  RfgilatioDs, 

*  *        ^  "       "  when  adopted 

Government  of  any  foreign  country  is  willing  that  the  regu-  by  a  foreign 
lations,  for  preventing  collision  contained  in  Table  (C.)  in  the  i^*^ppiie?to 
Schedule  to  this  Act,  or  such  other  regulations  for  preventing  ^f^^P"°^*^® 
collision  as  are  for  the  time  being  in  force  under  this  Act,  or 
any  of  the  said  regulations,    or  any  provisions  of  this  Act 
relating  to  collisions,  should  apply  to  the  ships  of  such  country 
when  beyond  the  limits  of  British  jurisdiction.  Her  Majesty 
may,  by  Order  in  Coimcil,  direct  that  such  regulations,  and  all 
provisions  of  this  Act  which  relate  to  such  regulations,  and 
all  such    other    provisions    as   aforesaid,  shall   apply  to  the 
ships  of  the  said  foreign  country,  whether  within  British  juris- 
diction or  not. 

59.  Whenever  it  is  made  to  appear  to  Her  Majesty  that  the  ProTisiomi 
Government  of  any  foreign  country  is  willing  that   salvage  »?^^'Sflife 
shall  be  awarded  by  British  Courts  for  services  rendered  in  ^^^^^Jf  ^® 
saving  life   from  any  ship  belonging  to  such  country  when  any  foreign 
such  ship  is   beyond  the  limits   of    British  jurisdiction,  Her  applied  to  its 
Majesty  may,  by  Order  in  Council,  direct  that  the  provisions  JigS^e^  * 
of  the  Principal  Act  and  of  this  Act,  with  respect  to  salvage 

for  services  rendered  in  saving  Ufe  from  British  ships,  shall 
in  all  British  Courts  be  held  to  apply  to  services  rendered  in 


^ 
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The  SCHEDULE  referred  to  in  this  Act. 


TABLE  (A.)    See  Sect.  2. 
EnactmetUa  to  be  Repealed. 


Beferenoe  to  Aei. 


Title  of  Act 


8  &  9  Vict.  c.  91 


16  &  17  Vict.  c.  107- 


An  Act  for  the  Ware- 
housing of  Goods. 

Customs     Consolida- 
tion Act,  1853. 


17  &  18  Vict.  c.  104- 


19  &20Victc.  75  - 


Merchant      Shipping 
Act,  1854. 


An  Act  for  the  fur- 
ther Alteration  and 
Amendment  of  the 
Laws  and  Duties  of 
Customs. 


Extent  of  EepeeL 


Section  5 1  to  be  repealed 
immediately  on  the 
passing  of  this  Act. 

The  last  proviso  in  Sec- 
tion 74,  and  Sections 
170,  171,  and  172,  to 
be  repealed  immedi- 
ately on  the  passing  of 
this  Act. 

Sections,  295,  296,  297, 
298,  299,  to  be  re- 
pealed from  the  date 
at  which  the  regular 
tions  contained  in 
Table  C.  in  this  Sche- 
dule come  into  opera- 
tion. Sections  300, 
322,  323,  504,  and 
505  to  be  repealed 
immediately  on  the 
passing  of  this  Act. 

Section  8  to  be  repealed 
immediately  on  the 
passing  of  this  Act. 


TABLE  (B.)     See  Sect.  6. 

Fees  to  he  charged  on  Examination  of  Engineers. 

For  a  first-class  engineer's  certificate  -        -  £2 

For  a  second-class  engineer's  certificate       -         -      1 


0    0 
0    0 
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TABLE  (C.)    See  Sect.  25. 
Regulations  for  preventing  Collisions  at  Sea. 

Contents. 
Article    1.  Preliminarj. 

Bules  concerning  Lights, 

2.  Lights  to  be  carried  as  follows  : — 

3.  Lights  for  steam  ships. 

4.  Lights  for  steam  tugs. 

5.  Lights  for  sailing  ships. 

6.  Exceptional  lights  for  small  sailing  yessels. 

7.  Lights  for  ships  at  anchor. 

8.  Lights  for  pilot  vessels. 

9.  Lights  for  fishing  vessels  and  boats. 

Rules  canceminff  Jog  Signals. 

10.  Fog  signals. 

Steering  and  Sailing  Rules. 

11.  Two  sailing  ships  meeting. 

12.  Two  sailing  ships  crossing. 

13.  Two  ships  under  steam  meeting. 

14.  Two  ships  under  steam  crossing. 

15.  Sailing  ship  and  ship  under  steam. 

16.  Ships  under  steam  to  slacken  speed. 

17.  Vessels  overtaking  other  vessels. 

18.  Construction  of  Articles  12,  14,  15,  and  17. 

19.  Proviso  to  save  special  cases. 

20.  No  ship,  under  any  circumstances,  to  neglect  proper 

precautions. 

Preliminary. 

Art.  1.  In  the  following  rules  every  steam  ship  which  is  under  sail 
and  not  under  steam  is  to  be  considered  a  sailing  ship  ;  and  every  steam 
ship  which  is  under  steam,  whether  under  sail  or  not,  is  to  be  con- 
sidered a  ship  under  steam. 

Rules  concerning  Lights. 

Art.  2.  The  lights  mentioned  in  the  following  Articles,  and  no  others, 

shall  be  carried  in  all  weathers  between  sunset  and  sunrise. 

Art.  3.  Seagoing  steam  ships  when  under  weigh  shall  carry  : 

(a.)  M  the  foremast  head,  a  bright  white  light  so  fixed  as  to  show  an 

uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  20  points  of 

the  compass,  so  fixed  as  to  throw  the  hght  10  points  on  each  side  of 

12 
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the  ship,  viz.,  from  right  ahead  to  2  points  abaft  the  beam  on  either 
side,  and  of  such  a  character  as  to  be  visible  on  a  dark  night  with  a 
clear  atmosphere  at  a  distance  of  at  least  five  miles. 

{b,)  On  the  starboard  side,  a  green  light,  so  constructed  as  to  throw  an 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  1 0  points  of 
the  compass,  so  fixed  as  to  throw  the  light  from  right  ahead  to  2  points 
abaft  the  beam  on  the  starboard  side,  and  of  such  a  character  as  to  be 
visible  on  a  dark  night  with  a  clear  atmosphere  at  a  distance  of  at  least 
two  miles. 

(c)  On  the  part  side,  a  red  light,  so  constructed  as  to  show  an  uniform 
unbroken  light  over  an  arc  of  the  horizon  of  10  points  of  the  compass, 
so  fixed  as  to  throw  the  light  from  right  ahead  to  2  points  abaft  the 
beam  on  the  port  side,  and  of  such  a  character  as  to  be  visible  on  a  dari^ 
night  with  a  clear  atmosphere  at  a  distance  of  at  least  two  miles. 

(d,)  The  said  green  and  red  side  lights  shall  be  fitted  with  inboard 
screens  projecting  at  least  3  feet  forward  from  the  light,  so  as  to  pre- 
vent these  lights  from  being  seen  across  the  bow. 

Art.  4.  Steam  ships,  when  towing  other  ships,  shall  cany  two  bright 
white  mast-head  lights  vertically,  in  addition  to  their  side  lights,  so  as 
to  distinguish  them  from  other  steam  ships.  Each  of  these  mast-head 
lights  shall  be  of  the  same  construction  and  character  as  the  mast-head 
lights  which  other  steam  ships  are  required  to  carry. 

Art.  5.  Sailing  ships  under  weigh  or  being  towed  shall  carry  the  same 
lights  as  steam  ships  under  weigh,  with  the  exception  of  the  white 
mast-head  lights,  which  they  shall  never  carry. 

Art.  6.  Whenever,  as  in  the  case  of  small  vessels  during  bad  weather, 
the  green  and  red  hghts  cannot  be  fixed,  these  lights  shall  be  kept  on 
deck  on  their  respective  sides  of  the  vessel  ready  for  instant  exhibition, 
and  shall,  on  the  approach  of  or  to  other  vessels  be  exhibited  on  their 
respective  sides  in  sufficient  time  to  prevent  collision,  in  such  manner 
as  to  make  them  most  visible,  and  so  that  the  green  light  shall  not  be 
seen  on  the  port  side,  nor  the  red  light  on  the  starboard  side. 

To  make  the  use  of  these  portable  lights  more  certain  and  easy,  they 
shall  each  be  painted  outside  with  the  colour  of  the  light  they  respect- 
tively  contain,  and  shall  be  provided  with  suitable  screens. 

Art.  7.  Ships,  whether  steam  ships  or  sailing  ships,  when  at  anchor 
in  roadsteads  or  fairways,  shall  between  sunrise  and  sunset  exhibit, 
where  it  can  best  be  seen,  but  at  a  height  not  exceeding  20  feet  above 
the  hull,  a  white  light  in  a  globular  lantern  of  8  inches  in  diameter,  and 
so  constructed  as  to  show  a  clear,  uniform,  and  unbroken  light  visible 
all  round  the  horizon,  and  at  a  distance  of  at  least  one  mile. 

Art.  8.  Sailing  pilot  vessels  shall  not  carry  the  lights  required  for 
other  sailing  vessels,  but  shall  carry  a  white  light  at  the  mast-head 
visible  all  round  the  horizon, — and  shall  also  exhibit  a  fiare-up  light 
every  fifteen  minutes. 

Art.  9.  Open  fishing  boats  and  other  open  boats  shall  not  be  required 
to  carry  side  lights  required  for  other  vessels  ;  but  shall,  if  th^y  do  not 
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carry  such  lights,  carry  a  lantern  having  a  green  slide  on  the  one  side 
and  a  red  slide  on  the  other  side  ;  and  on  the  approach  of  or  to  other 
vessels  such  lantern  shall  he  exhibited  in  sufficient  time  to  prtvent 
collision,  so  that  the  green  light  shall  not  be  seen  on  the  port  side,  nor 
the  red  light  on  the  starboard  side. 

Fishing  vessels  and  open  boats  when  at  anchor  or  attached  to  their 
nets  and  stationary  shall  exhibit  a  bright  white  light. 

Fishing  vessels  and  open  boats  shall,  however,  not  be  prevented  from 
using  a  Hare-up  in  addition  if  considered  expedient. 

^ule8  concerning  Tog  SignaU* 

Art.  10.  Whenever  there  is  fog,  whether  by  day  or  night,  the  fog 
signals  described  below  shall  be  carried  and  used,  and  shall  be  sounded 
at  least  every  five  minutes,  viz  : — 

(a.)  Steam  ships  under  weigh  shall  use  a  steam  whistle  placed  before 
the  funnel,  not  less  than  8  feet  from  the  deck. 

(b,)  Sailing  ships  under  weigh  shall  use  a  fog  horn. 

(c.)  Steam  ships  and  sailing  ships  when  not  under  weigh  shall  use  a 
beU. 

Steering  and  Sailing  Rules. 

Art.  1 1 .  If  two  saiUng  ships  are  meeting  end  on,  or  nearly  end  on, 
so  as  to  involve  risk  of  collision,  the  helms  of  both  shall  be  put  to  port, 
so  that  each  may  pass  on  the  port  side  of  the  other. 

Art.  12.  "When  two  saiHng  ships  are  crossing  so  as  to  involve  risk  of 
collision,  then  if  they  have  the  wind  on  different  sides,  the  ship  with  the 
wind  on  the  port  side  shall  keep  out  of  the  way  of  the  ship  with  the 
wind  on  the  starboard  side,  except  in  the  case  in  which  the  ship  with 
the  wind  on  the  port  side  is  close  hauled  and  the  other  ship  free,  in 
which  case  the  latter  ship  shall  keep  out  of  the  way  ;  but  if  they  have 
the  wind  on  the  same  side,  or  if  one  of  them  has  the  wind  aflt,  the  ship 
which  is  to  windward  shall  keep  out  of  the  way  of  the  ship  which  is  to 
leeward. 

Art.  13.  If  two  ships  under  steam  are  meeting  end  on,  or  nearly  end 
on,  so  as  to  involve  risk  of  collision,  the  helms  of  both  shall  be  put  to 
port,  so  that  each  may  pass  on  the  port  side  of  the  other. 

Art.  14.  If  two  ships  under  steam  are  crossing  so  as  to  involve  risk 
of  colUsion,  the  ship  which  has  the  other  on  her  own  starboard  side 
shall  keep  out  of  the  way  of  the  other. 

Art.  15.  If  two  ships,  one  of  which  is  a  sailing  ship  and  the  other  a 
steam  ship,  are  proceeding  in  such  directions  as  to  involve  risk  of 
colUsion,  the  steamship  shall  keep  out  of  the  way  of  the  sailing  ship. 

Art.  16.  Every  steam  Ship,  when  approaching  another  ship  so  as  to 
involve  risk  of  colUsion,  shall  slacken  her  speed,  or,  if  necessary,  stop 
and  reverse  ;  and  every  steam  ship  shall,  when  in  a  fog,  go  at  a 
moderate  speed. 
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Art.  17.  Every  vessel  overtaking  any  other  vessel  shall  keep  out  o 
the  waj  of  the  said  last-mentioned  vessel. 

Art.  18.  Where  by  the  above  rules  one  of  two  ships  is  to  keep  out  of 
the  way,  the  other  shall  keep  her  course,  subject  to  the  qualifications 
contained  in  the  following  Article. 

Art.  19.  In  obeying  and  construing  these  roles,  due  regard  must  be 
had  to  all  dangers  of  navigation  ;  and  due  regard  must  also  be  had  to 
any  special  circumstances  which  may  exist  in  any  particular  case 
rendering  a  departure  from  the  above  rules  necessary  in  order  to  avoid 
immediate  danger. 

Art.  20.  Nothing  in  these  rules  shall  exonerate  any  ship  or  the 
owner,  or  master,  or  crew  thereof,  from  the  consequences  of  any 
neglect  to  carry  lights  or  signals,  or  of  any  neglect  to  keep  a  proper 
look-out,  or  of  the  neglect  of  any  precaution  which  may  be  required 
by  the  ordinary  practice  of  seamen,  or  by  the  special  circumstances  of 
the  case. 


THE  ADMIKALTY  COUKT  ACT,  1861. 


34  VICT.  c.  10. 


An  Act  to  extend  the  Jurisdiction  and  improve  the  Practice  of 
the  High  Court  of  Admiralty.  [I7th  May,  1861.] 

Whereas  it  is  expedient  to  extend  the  jurisdiction  and 
improve  the  practice  of  the  High  Court  of  Admiralty  of 
England :  Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : — 

1.  This  Act    may  be    cited    for    all    purposes    as   *'  The  Short  UUe. 
Admiralty  Court  Act,  1861." 

It  may  be  useful,  at  least  by  way  of  caution,  here  to  present  the 
point  of  view  from  which  many  of  the  notes  subjoined  to  this 
edition  of  the  Act  have  proceeded. 

The  jurisdiction  in  rem,  of  the  English  Admiralty  Court  was 
restricted  to  the  enforcement  of  maritime  liens  (Harmer  v.  Bell, 
7  Moore  P.  C.  267,  284).  It  was  therefore  held  by  the  Court  of 
Appeal  to  be  mal-practice  in  this  Court  to  allow  claimants  for 
necessaries  supplied  (material  men,  as  a  barbarous  use  termed 
them)  to  rank  against  the  proceeds  (The  Neptune,  3  Knapp. 
P.  C.  94). 

In  favour  of  mortgagees  of  ships  in  arrest,  and  of  claimants  for 
necessaries  supplied  to  foreign  ships,  this  Court  was  afterwards 
empowered  (5  &  6  Vict.  c.  65,  ss.  3,  6)  to  deal  effectually  with 
such  interests  and  claims.  But  whether  in  the  latter  case  the 
Act  was  intended  to  confer  a  new  lien  or  to  introduce  a  right  of 
action  in  rem,  to  which  lien  as  a  condition  should  be  unnecessary, 
appears  not ;  the  Court,  however,  in  an  early  case  upon  tliis 
statute,  seems  to  suggest  that  the  right  might  exist  in  the  absence 
of  a  hen  (The  Alexander,  1  Notes  of  Cas.  187;  6  Jur.  241,  S.  C). 

This  is  now  followed  by  the  present  statute  conferring  a  multi- 
farious jurisdiction,  and  closing  with  the  following  remarkable 
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enactment : — *'  The  jurisdiction  conferred  by  this  Act  on  the  EGgh 
Court  of  Admiralty  may  be  exercised  either  by  proceedings 
in  rem,  or  by  proceedings  wi  personam*" 

This  general  enactment,  taken  in  connexion  mth  the  provisions 
that  precede  it,  leave  little  room  to  doubt  that  the  action  in  rem 
is  no  longer  a  proceeding  founded  exclusively  upon  maritime  lien 
(The  Gustaf,  6  L.  T.  N.  S.  660)  :  and  as  it  is  a  mere  mode  of 
procedure,  now  placed  in  the  option  of  all  who  may  be  suitors, 
these  divide  into  two  classes — the  first  consisting  of  those  that 
have  liens  on  the  res  ;  the  second,  and  much  the  more  numerous, 
of  those  that  have  none.  Upon  this  arises  the  question  of  the 
order  of  ranking  among  these  various  claimants  against  a  deficient 
fund, — a  question  of  unusual  importance  to  the  suitors,  that  should 
not  have  been  overlooked  by  the  Legislature,  or  abandoned  to 
Court  rules  and  judicial  decision,  especially  as  the  express  pro- 
vision of  the  French  Code  (Co.  de  Com.,  Art.  191)  for  the  same 
purpose  must  have  been  familiar  to  the  lawyers  in  Parliament. 

The  jurisdiction  of  this  Court  did  not  extend  to  rights  and 
questions  arising  upon  contract.  It  determined  the  reward  of 
merit,  and  the  compensation  for  injuries  ;  but  stipulated  rights, 
though  held  in  view  in  advancing  to  a  result,  never  formed  the  basis 
of  its  proceedings.  A  suit  for  seamen's  wages,  for  instance, 
though  these  are  the  subject  of  contract,  proceeded  solely  upon 
the  assumption  of  services  rendered.  A  seaman,  therefore,  who  had 
signed  articles  for  the  voyage,  but  was  discharged  before  the  ship 
sailed,  could  sue  in  this  Court  (The  City  of  London,  Reynolds, 
1  W.  Rob.  Ad.  88) ;  if  the  voyage,  however,  was  abandoned,  he 
could  not,  his  only  possible  claim  then  being  to  damages  for  breach 
of  contract  (Ibid.).  Consequently,  salvage,  an  act  of  purely  voluntary 
merit,  not  resting  upon  contract,  and  therefore  beyond  the  reach 
of  the  Common  Law  Courts  (Newman  v.  Walters,  3  B.  &  P.  612), 
is  to  this  jurisdiction  native  and  peculiar  (Atkinson  v,  Woodall, 
31  L.  J.  (M.  C.)  174.) 

It  is  in  the  view  here  suggested  of  Admiralty  jurisdiction  as 
exercised  in  determining  the  reward  for  benefit  conferred,  or  the 
compensation  for  injuries  sustained,  in  contradistinction  from  the 
awarding  of  damages  for  breach  of  contract  well-nigh  the  sum  of 
Common  Law  jurisdiction,  and  apart  altogether  from  the  historical 
question  of  its  origin  in  the  Roman  Civil  Law,  that  the  practice  of 
joining  a  plurality  of  claimants  in  the  same  suit,  becomes  intel- 
Ugible^  and  appears  convenient  and  equitable. 

The  High  Court  of  Admiralty,  however,  possessed  no  equit- 
able jurisdiction,  Bernard  v,  Hyne,  6  Moo.  P.  C.  56,  74.  It 
was  incapable  of  ascertaining,  and  then,  by  its  decrees  moulded 
and  enforced  to  that  end,  of  dealing  with  the  conflicting 
rights  and  duties,  the  failures,  omissions,  negligences,  and 
wrongs  of   the  various  parties  to  the  suit ;   and  yet,  with  its 
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proceedings  based  upon  no  other  consideration  than  the  very  merits 
of  the  parties,  equitable  views  of  the  case  are  not  only  natural 
upon  occasion,  but  of  necessity  chiefly  govern  the  judgment  of  the 
Court,  happily  enriching  its  deliverances  with  the  philosophy  of 
general  jurisprudence  and  the  maxims  of  natural  equity.  This 
very  circumstance,  however,  should  make  us  wary  how  we  assume 
that  such  a  jurisdiction  as  it  possessed  not  before,  and  perhaps 
cannot  exercise  now  for  want  of  suitable  machinery,  is  conferred 
impliedly  by  any  of  the  following  provisions. 

2.  In  the  interpretation  and  for  the  purposes  of  this  Act  (if  Interpretation 
not  inconsistent  with   the  context  or  subject)  the  following 
terms  shall  have  the  respective  meanings  hereinafter  assigned 
to  them  ;  that  is  to  say, 

"Ship"  shall  include  any  description  of  vessel  used  in  navi- 
gation not  propelled  by  oars  : 

"  Cause  "  shall  include  any  cause,  suit,  action,  or  other  pro- 
ceeding in  the  Court  of  Admiralty. 

8.  This  Act  shall   come  into   operation   on  the  first  day  Commenoe- 
of  June,  one  thousand  eight  hundred  and  sixty-one- 

4.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  Ab  to  claims 
any  claim  for  the  building,  equipping,  or  repairing  of  any  ship,  e^nip^lnn^  w 
if  at  the  time  of  the  institution  of  the  cause  the  ship  or  the  pro-  "P*i™"8  ^^ 
ceeds  thereof  are  imder  Arrest  of  the  Court. 

This  is  the  first  section  extending  the  jurisdiction ; — does  it 
also  confer  a  Hen  ?  To  none  more  naturally  and  justly  might  this 
species  of  security  be  given  if  that  had  been  the  intention,  since 
it  is  by  their  money  that  the  ship  exists  as  she  is  ;  and,  indeed, 
at  Common  Law,  for  building  and  for  repairs  there  is  a  lien. 
But  on  the  supposition  that  the  statute  confers  a  maritime  lien, 
the  restriction  on  these  persons  against  arresting  the  ship  for 
themselves  is  quite  unintelligible  ;  whereas,  assuming  that  a  new 
right  of  action  in  rem  without  a  maritime  lien  is  conferred,  it  is 
extremely  natural  that  these  parties  should  be  restricted  to  their 
Common  Law  rights  and  remedies,  until  the  proceeding  which  is 
adopted  by  others  against  the  res  places  their  money  in  jeopardy. 
Even  this  limited  right  is  lost  by  the  transfer  of  the  vessel  to  a 
hondjide  purchaser.  This  would  not  have  been  so  if  there  had 
been  a  maritime  hen,  which  follows  the  res  notwithstanding  a 
sale  ;  unless  it  be  a  sale  by  order  of  the  Court.  In  this  appears 
the  importance  of  the  view  suggested  of  the  statute,  that  it  intro- 
duces a  new  right  of  action  in  rem,  without  conferring  a  Uen 
where  it  did  not  exist  before. 

5.   The  High  Court  of  Admiralty  shall  have  jurisdiction  As  to  daima 

for 
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over  any  claiin  for  necessaries  supplied  to  any  ship  elsewhere 
than  in  the  port  to  which  the  ship  belongs,  unless  it  is  shown 
to  the  satisfaction  of  the  Court  that  at  the  time  of  the  institu- 
tion of  the  cause  any  owner  or  part  owner  of  the  ship  is  domi- 
ciled in  England  or  Wales  :  Provided  alwajrs,  that  if  in  any 
such  cause  the  plaintiff  do  not  recover  twenty  pounds  he  shall 
not  be  entitled  to  any  costs,  charges,  or  expenses  incurred  by 
him  therein,  unless  the  Judge  shall  certify  that  the  cause  was  a 
fit  one  to  be  tried  in  the  said  Court. 

In  the  absence  of  a  bottomry  bond,  the  Court  had  no  jmisdic- 
tiog  over  claims  for  necessaries  until  it  was  extended  (3  &  4  Vict. 
c.  65,  s.  6)  to  those  supplied  to  foreign  ships.  This  enactment  is 
in  respect  of  "any  ship,"  provided  the  supply  have  been  made 
elsewhere  than  at  her  own  port,  unless,  ^.  Reading  the  section  as 
we  have  set  it  down,  this  last  word  unless  introduces  a  second  pro- 
viso which  defeats  the  first,  and  makes  the  Admiralty  jurisdiction 
universal.  But  in  this  view  of  it  the  second  proviso  is  not  very 
intelligible.  The  intention  rather  seems  to  be,  that  the  words  of 
the  section  ending  with  "  belongs  "  shall  be  read  as  one  sentence 
containing  no  proviso,  and  then  the  proviso  introduced  by  unlea 
excludes  the  whole  of  the  jurisdiction  previously  conferred.  So 
that  for  supplies  at  the  home  port  there  is  no  action  in  rem,  and 
none  for  supplies  elsewhere  in  case  an  owner  be  domiciled  in 
England  or  Wales  at  the  time  of  instituting  the  cause  ;  the 
law  in  that  case  would  remain  as  it  was  left  by  the  3  &  4  Yict. 
c.  65,  s.  6,  claimants  being  restricted  to  their  common  law  reme- 
dies in  respect  of  English  ships.  Necessaries  under  that  Act 
comprehended  only  such  things  as  are  absolutely  demanded  and 
indispensable  (The  Ocean,  2  W.  Rob.  368;  The  N.  R.  Gos- 
fabrick,  4  Jur.  N.  S.  742 ;  The  Helena  Soghia,  3  W.  Rob.  Ad- 
265 ;  The  Alexander,  6  Jur.  241) ;  but  not  things  required  for 
the  voyage  as  contradistinguished  from  necessaries  for  the  ship 
(The  Comtesse  de  Fregeville,  1  Lush.  Ad.  329).  "I  shall  hold 
that  necessaries  means  primarily  indispensable  repairs, — ^anchors^ 
cables,  sails,  when  immediately  necessary;  and  also  provisions; 
but,  on  the  other  hand,  does  not  include  things  required  for  the 
voyage,  as  contradistinguished  from  the  ship  "  (Per  curiam,  ibid, 
p.  332).  It  has  been  held  by  the  Court  that  this  right  of  action 
in  rem  conferred  by  this  statute  is  not  founded  in  lien  (The  Gustaf, 
6  L.  T.  N.  S.  660). 

As  to  daima         ^-  The  High  Court  of  Admiralty  shall  have  jurisdiction  over 
for  damage  to    g  jjy  claim  by  the  owner  or  consignee  or  assignee  of  any  bill  of 

cargo  imported.       -^  "^  ^        ^       °  *^  "^ 

lading  of  any  goods  carried  into  any  port  in  England  or  Wales 
in  any  ship,  for  damage  done  to  the  goods  or  any  part  thereof 
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ly  the  negligence  or  misconduct  of  or  for  any  breach  of  duty  or 

"breach  of  contract  on  the  part  of  the  owner,  master,  or  crew  of 

the  ship,  unless  it  is  shown  to  the  satisfaction  of  the  Court 

that  at  the  time  of  the  institution  of  the  cause  any  owner  or 

part  owner  of  the  ship  is  domiciled  in  England  or  Wales : 

Provided  always,  that  if  in  any  such  cause  the  plaintiff  do  not 

recover  twenty  pounds  he  shall  not  be  entitled  to  any  costs, 

charges,  or  expenses  incurred  by  him  therein,  unless  the  Judge 

shall  certify  that  the  cause  was  a  fit  one  to  be  tried  in  the  said 

Court. 

The  same  restriction  is  placed  on  this; — if  any  owner  be  domi- 
ciled in  England  or  Wales.  The  object  is  to  give  an  action  against 
the  ship,  where  there  is  practically  no  common  law  remedy,  for 
damage  to  cargo  from  the  causes  named  in  case  the  port  of  delivery 
be  in  England  or  Wales.  But  it  is  the  defaulting  ship,  and  not 
any  other  in  which  this  ship  sends  the  cargo  home,  that  is  liable 
to  arrest  in  such  a  suit  (The  Ironsides,  31  L.  J.  (Ad.)  129).  The 
claimant  may  be  the  owner  or  consignee  of  the  goods,  or  the 
assignee  of  the  bill  of  lading.  The  same  qualification  of  the 
assignee  is  not  required  here  as  in  the  Bills  of  Lading  Act,  18  &  19 
Vict.  c.  Ill,  s.  1 ;  and  probably  any  assignee  may,  for  the  pur- 
pose of  protecting  rights,  institute  the  cause ;  the  Court  retaining 
its  hold  over  the  proceeds  in  case  of  conflicting  claims  till  these  are 
satisfactorily  determined. 

7.  The  High  Court  of  Admiralty  shall  have  jurisdiction  over  As  to  claim* 

for  damage  bj 

any  claim  for  damage  done  by  any  ship.  any  iMp. 

By  the  3  &  4  Vict.  c.  65,  s.  6,  jurisdiction  is  conferred  over 
claims  for  damage  received  by  any  ship  or  sea-going  vessel,  whether 
such  ship  or  vessel  may  have  been  within  the  body  of  a  comity 
or  on  the  high  seas  at  the  time  the  damage  was  received.  The 
present  section  is  the  counterpart  of  that  enactment  providing  for 
the  case  of  damage  done  by  a  ship,  anywhere.  The  damage  done 
in  the  former  case,  the  damage  received  in  the  latter,  may  be  by 
anything.  In  respect  of  personal  claims,  jurisdiction,  if  any,  is 
^ven  by  section  13,po8i  (The  Malvina,  6  L.  T.  N.  S.  369). 

8.  The  High  Court  of  Admiralty  shall  have  jurisdiction  to  High  Court  of 
decide  all  questions  arising  between  the  co-owners  or  any  of  deddeqnes- 
them,  touching  the  ownership,  possession,  employment,  wid**^'^*^  ^ 
earnings  of  any  ship  registered  at  any  port  id  England  oro^^^P* 
Wales,  or  any  share  thereof,  and  may  settle  all  accounts  out- 
standing and  unsettled  between  the  parties  in  relation  thereto, 

and  may  direct  the  said  ship  or  any  share  thereof  to  be  sold^ 
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and  may  make  such  order  in  the  premises  as  to  it  shall 
seem  fit. 

For  the  first  time  the  Court  is  enabled  to  deal  with  pure  ques- 
tions of  contract,  but  as  such  a  jurisdiction  is  concurrent  with 
that  of  the  Common  Law  Courts  and  Chancery,  it  is  limited  here 
to  questions  between  co-owners. 

Suppose  that  several  part-owners  of  a  ship  differ  as  to  her 
employment.  The  majority  propose  to  send  her  into  the  South 
American  trade ;  the  minority  have  possession  of  her,  and  object 
to  the  proposal.  The  majority  apply  to  this  Court  and  obtain 
possession  of  her.  The  minority  finding  their  objection  disregarded, 
might  always  have  obtained  through  this  Court  security  from  the 
majority  for  the  safe  return  of  the  ship.  The  bonds  in  that  case 
required  should  bear  some  relation  to  the  value  of  the  objectors' 
shares.  If  these,  however,  had  not  already  been  ascertained  in 
value,  the  question,  now  become  one  of  ownership  and  contract,  was 
beyond  the  jurisdiction  of  the  Court,  and  the  case  one  to  be  dealt 
with  by  Chancery  (Haly  v.  Goodson,  2  Mer.  75,  77;  The  Frances, 
Syme,  2  Dod.  420).  But  assuming  it  to  be  a  case  in  which  this 
Court  might  order  security  to  be  given,  the  remedy  thus  adminis- 
tered was  but  a  sorry  kind  of  relief:  for  the  capital  of  the  minority 
was  to  be  put  in  use  for  the  profit  of  the  majority,  and  all  that  the 
others  were  to  have  was  security  for  its  safe  return,  diminished,  if 
the  ship  came  home,  by  the  wear  and  tear  of  the  voyage.  To  sell 
the  shares  in  the  general  market  might  be  ruinous;  and  buyers 
are  not  always  to  be  found  vrith  confidence  enough  in  the  rest  of 
the  owners  to  think  of  joining  them.  By  an  action  of  Sett,  the  law 
of  Scotland  enables  any  part-owner  to  ^x  the  price  at  which  his 
own  shares  might  be  purchased  by  the  others,  or  theirs  by  him. 
The  laws  of  other  nations  have  made  analogous  provision  for  this 
case,  as  to  which  the  law  of  England  has  hitherto  been  so  meagre. 
The  Commissioners  for  assimilating  the  mercantile  law  of  Eng- 
land and  Scotland  had  the  point  under  serious  consideration, 
but  were  obliged  to  report  without  being  able  to  recommend  an 
alteration. 

It  is  probably  out  of  such  a  case  as  this,  involving  questions  of 
ownership,  possession,  and  employment,  not  to  say  earnings, 
that  the  present  extensive  provision  has  emanated,  giving  juris- 
diction over  all  questions  between  co-owners  touching  these,  with 
power  of  sale,  and  every  authority  requisite  to  a  satisfactory 
termination  of  the  disputes.  This,  however,  only  for  illustration ; 
such  a  case  by  no  means  presents  the  limits  to  this  new  juris- 
diction. 

The  ship  concerned  must  be  one  registered  at  a  port  in  England 
or  Wales ;  the  parties  to  the  suit  must  be  co-owners ;  and  the 
questions  between  them  such  as  touch  ownership,  possession. 
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employment,  or  earnings ;  the  power  of  settling  accounts,  and  of 
sale  being  subordinate  and  simply  adminicular  to  the  principal 
questions.  To  settle  accounts  means  to  discharge  them  by  pay- 
ment (See  the  17  &  18  Vict.  c.  104,  s.  191).  To  assume  that  it 
means  here  to  take  the  accounts,  and  then  to  institute  a  suit  for 
that  purpose  principally,  would  be  a  construction  of  the  language 
contrary  to  Usage,  and  an  assignment  of  Equity  jurisdiction  to 
this  Court  in  its  largest  sense,  a  construction  not  justified  by 
the  terms  employed,  and  quite  contrary  to  the  caution  manifested 
throughout  the  Act  against  unnecessarily  creating  concurrent  juris- 
dictions.    The  Albion,  6  L.  T.  N.  S.  1 64,  is  an  unopposed  case. 

9.  AU  the    provisions    of   "  The  Merchant  Shipping  Act,  ^^^^i^^j^ 
1854,"  in  regard  to  salvage  of  life  from  any  ship  or  boat  within  c.  104,  <ui  to 

claims  for 

the  limits  of  the  United  Kingdom,  shall  be  extended  to  the  saiTage  of  life. 

salvage  of  life  from  any  British  ship  or  boat,  wheresoever  the 

services  may  have  been  rendered,  and  from  any  foreign  ship  or 

boat,  where  the  services  have  been  rendered  either  wholly  or  in 

part  in  British  waters. 

Salvage  of  life  as  a  distinct  ground  of  remuneration  was  for  the 
first  time  introduced  by  the  Act  of  1854.  It  was  difficult  to 
understand  why  this  salutary  provision  was  hmited  to  the  United 
Kingdom ;  it  is  now  extended  to  the  full  limits  of  the  power  of 
the  British  Parliament;  and  the  British  Government  are  em- 
powered (25  &  26  Vict.  c.  63,  s.  59,  ante,  p.  38)  to  negotiate  with 
foreign  governments  its  extension  to  their  ships  also  (See  The 
Johannes,  1  Lush.  Ad.  182). 

10.  The  High  Court  of  Admiralty  shall  have  jurisdiction  ^  ^  daims 
over  any  claim  by  a  seaman  of  any  ship  for  wages  earned  by  for  disbone- 
him  on  board  the  ship,  whether  the  same  be  due  under  a"^tero^» 
special  contract  or  otherwise,  and  also  over  any  claim  by  the  *^*P* 
master  of  any  ship  for  wages  earned  by  him  on  board  the  ship, 

and  for  disbursements  made  by  him  on  account  of  the  ship : 

Provided  always,  that  if  in  any  such  cause  the  plaintiff  do  not 

recover  fifty  pounds,  he  shall  not  be  entitled  to  any  costs, 

charges,  or  expenses  incurred  by  him  therein,  unless  the  Judge 

shall  certify  that  the  cause  was  a  fit  one  to  be  tried  in  the 

said  Court. 

Seamen's  wages,  whether  due  under  a  special  contract  or  not,*^ 
may  now  be  recovered  in  this  Court.  It  was  not  so  before.  As 
soon  as  the  claim  ceased  to  be  one  in  the  nature  of  a  quantum 
meruit,  it  ceased  to  be  within  the  Admiralty  jurisdiction ;  when 
due  on  a  special  contract^  this  became  the  basis  of  the  proceeding, 
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and  that  moat  bare  been  taken  at  kw  (The  Harriet,  1  Losfa. 
Ad.  285).  Does  the  old  lien  for  seamen's  wages  cover  this  new 
right  of  suit  ? 

A  master  never  could  have  recovered  his  wages  in  the  Admiialtj 
Court  till  the  Act  of  1854  (17  &  18  Vict.  c.  104,  s.  191),  his 
wages  resting  for  the  most  part  on  special  contract.  That  Act, 
however,  gave  him  onlj  the  same  rights,  liens,  and  remedies  as 
the  ordinary  seaman  had  for  the  recovery  of  his  wages,  and  hence 
the  necessity  of  mentioning  his  case  again  here  to  place  both 
pari  panu  in  advantage  (See  The  Princess  Helena,  1  Lush. 
Ad.  190). 

For  his  ordinary  disbursements  on  account  of  the  ship  the 
master  had  no  lien,  and  therefore  no  action  in  rem  (Hussey  o. 
Christie,  9  East,  426 ;  Smith  v.  Plummer,  1  B.  &  Aid.  575). 
All  that  the  Act  of  1854  gave  him  on  this  head  was  the  right 
in  case  a  set-off  to  his  claim  for  wages  in  the  Admiralty  Court 
was  pleaded,  to  have  his  whole  accounts  gone  into  (17  &  18 
Vict.  c.  104,  s.  191 ;  The  Caledonia,  1  Swab.  Ad.  17).  The 
general  law  was  reviewed  and  affirmed  in  a  recent  case  before  the 
House  of  Lords  (Bristow  v.  "Whitmore,  3 1  L.  J.  (Ch.)  467)f  where, 
however,  it  was  held  that  he  had  an  equitable  daim  upon  the 
freight  for  extraordinary  expenditure  incurred  by  him  in  per- 
formance of  the  contract  under  which  this  freight  was  carried. 
This  section  for  the  first  time  gives  him,  not  a  lien,  but  a  right  of 
action  in  rem  for  his  disbursements  on  account  of  the  ship. 

It  is  still  to  be  observed  that  a  limit  is  set  to  this  new  jurisdic- 
tion over  claims  for  wages.  They  are  such  only  as  have  been 
earned  on  board  the  ship.  Earned  on  shore,  they  cannot  be 
claimed  here ;  a  fortiori  if  it  is  rather  in  the  nature  of  a  daim  to 
damages  for  breach  of  contract,  it  is  a  case  for  the  Common  Law 
Courts. 

8lE4Tiet.  11.  The  High  Court  of  Admiralty  shall  have  jurisdiction 

temorteagei  ^^^^  ^^7  claim  in  respect  of  any  mortgage  duly  registered 
extended.         according  to  the  provisions  of  "  The  Merchant  Shipping  Act, 

1854,"  whether  the  ship  or  the  proceeds  thereof  be   under 

arrest  of  the  said  Court  or  not. 

The  jurisdiction  over  mortgages  given  to  this  Court  by  the 

3  &  4  Vict.  c.  65,  s.  3,  was  conditional  on  the  ship  being  already  in 

arrest,  or  the  proceeds  thereof  in  the  registry.     Now  a  registered 

mortgagee  may  have  the  ship  arrested  at  his  own  suit ;  but  still  he 

^         enters  the  Court  without  the  advantage  of  a  maritime  lien. 

Seoii(mi62  12.  The  High   Court  of  Admiralty   shall  have  the   same 

17  &  18  Vict,  powers  over  any  British  ship,  or  any  share  therein,  as  are 
^  d^'  *^*       conferred  upon  the  High  Court  of  Chancery  in  England  by 
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the  62iid,  68rd,  64th,  and  66th  sections  of  "  The  Merchant  ^^  of 

Shipping  Act,  1854."  Admiralty. 

A  person  unqualified  to  be  owner  of  a  British  ship,  to  whom 
property  of  that  description  has  been  transmitted,  may,  under 
these  sections,  apply  to  Chancery,  and  now  to  this  Court,  for  an 
order  for  the  sale  of  such  property. 

13.  Whenever  any  ship  or  vessel,  or  the  proceeds  thereof,  Part  9  of  17  & 
are  under  arrest  of  the  High  Court  of  Admiralty,  the  said  extended  to 
Court  shall  have  the  same  powers  as  are  conferred  upon  the  ?^r^|. 
High  Court  of  Chancery  in  England  by  the  ninth  Part  of 

"  The  Merchant  Shipping  Act,  1864." 

By  section  514  of  the  Act  of  1854,  a  shipowner  who  is 
threatened  with  a  plurality  of  suits  for  damage  done  by  his  vessel, 
is  enabled  to  place  the  whole  fund  at  the  disposal  of  Chancery,  and 
ask  that  Court  to  distribute  it.  Thereupon  proceedings  in  the 
Admiralty  Court  (Leycester  v.  Logan,  26  L.  J.  (Ch.)  306),  and 
elsewhere  have  hitherto  been  stayed.  This  distributive  power  is 
now  conferred  also  on  the  Court  of  Admiralty. 

With  this  section  closes  the  extension  of  jurisdiction ;  with  the 
next  we  enter  upon  the  improvement  of  the  practice  of  this  Court. 

14.  The   High   Court  of  Admiralty  shall  be   a   Court  of  Court  to  be » 
Record  for  all  intents  and  purposes.  Beoord. 

16.  All  decrees  and  orders  of  the  High  Court  of  Admiralty,  Decreegand 

11  /.  At  Ordeni  of 

whereby  any  sum  of  money,  or  any  costs,  charges,  or  expenses,  conrt  of 
shall  be  payable  to  any  person,  shall  have  the  same  effect  as  havTeffect  of 
judgments  in  the  Superior  Courts  of  Conmion  Law,  and  the  judgmenta  at 

"      "  Common  Law. 

persons  to  whom  any  such  moneys,  or  costs,  charges,  or 
expenses,  shall  be  payable,  shall  be  deemed  judgment  ere- 
ditors,  and  all  powers  of  enforcing  judgments  possessed  by  the 
Superior  Courts  of  Common  Law,  or  any  Judge  thereof,  with 
respect  to  matters  depending  in  the  same  Courts,  as  well 
against  the  ships  and  goods  arrested  as  against  the  person  of 
the  judgment  debtor,  shall  be  possessed  by  the  said  Court  of 
Admiralty  with  respect  to  matters  therein  depending ;  and  all 
remedies  at  Common  Law  possessed  by  judgment  creditors 
shall  be  in  like  manner  possessed  by  persons  to  whom  any 
moneys,  costs,  charges,  or  expenses  are  by  such  orders  or 
decrees  of  the  said  Court  of  Admiralty  directed  to  be  paid. 

The  right  of  proceeding  in  personam  is  conferred  (s.  35)  on  the 
suitor  in  this  Court,  and,  for  his  sake,  in  that  case,  it  is  created  a 
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Court  of  Record.  By  a  decree  against  the  re»  in  an  action  in  rem, 
the  property  is  instantly  divested  out  of  the  former  owner  and 
vested  for  the  purposes  of  such  transfer  in  the  Court.  A  decree 
against  the  party  to  an  action  in  personam,  only  determines  his 
liability.  Subsequent  proceedings  by  the  plaintiff  are  necessary  to 
gather  the  fruits  of  his  action ;  but  these  proceedings  are  all  based 
upon  the  previous  decree.  Hence  that  in  which  all  the  prior  pro- 
ceedings end,  and  on  which  all  after  proceedings  are  foimded,  is 
properly  invested  with  the  high  importance  of  a  judgment  of 
record. 

A  record  is  of  such  superior  worth  as  to  admit  of  but  two 
species  of  hostile  averments  in  pleading,  either  that  the  specified 
record  does  not  exist,  or  that  it  ought  not  to  have  existed,  t.  «.,  in 
consequence  of  fraud  or  mistake. 

A  judgment  of  record  in  the  Superior  Courts  of  Common  Law 
extinguishes  the  claim  on  which  it  was  founded  ;  is  valid  for  twenty 
years ;  is  a  charge  upon  all  lands,  tenements,  rectories,  advow- 
sons,  tithes,  rents,  and  hereditaments  (including  lands  and  here- 
ditaments of  copyhold  or  customary  tenure),  of  or  to  which  [the 
defendant]  shall  at  the  time  of  entering  up  such  judgment,  or  at 
any  time  afterwards,  be  seized,  possessed,  or  entitled,  for  any 
estate  or  interest  whatever,  at  law  or  in  equity,  whether  in  posses- 
sion, reversion,  remainder,  or  expectancy,  or  over  which  he  has,  at 
the  time  of  entering  up  such  judgment,  or  at  any  time  afterwards, 
any  disposing  power  which  he  might,  without  the  assent  of  any 
other  person,  exercise  for  his  own  benefit ;  and  is  binding  against 
the  person  against  whom  judgment  is  entered  up,  and  against  all 
persons  claiming  under  him  after  such  judgment,  and  against  the 
issue  of  his  body,  and  all  other  persons  whom  he  might,  without 
the  consent  of  any  other  person,  debar  (1  &  2  Vict.  c.  110,  s.  13), 
provided  such  judgment  is  registered  {Ibid.,  s.  19,  and  18  &  19 
Vict.  c.  15).  By  order  of  a  judge  it  is  a  charge  on  government 
stock,  and  upon  the  shares  of  any  public  company  (1  &  2  '^^ct. 
c.  110,  s.  4;  3  &4  Victc.  82). 

Upon  a  judgment  of  record  execution  may  be  had  against  the 
person  or  the  property  of  the  defendant,  but  not  against  both ;  and 
by  writ  of  elegit  the  whole  of  his  lands  and  hereditaments  may  be 
extended  (See  1  &  2  Vict.  c.  110,  s.  11  ;  2  &  3  Vict 
c.  11,  s.  5). 

As  to  claims         16.  If  any  claim  shall  be  made  to  any  goods  or  chattels 
to  goods  taken  ^^j^  {^  execution  Under  any  process  of  the  High  Court  of 

in  exeention.  v    «■  d 

Admiralty,  or  in  respect  of  the  seizure  thereof,  or  any  act  or 
matter  connected  therewith,  or  in  respect  of  the  proceeds  or 
value  of  any  such  goods  or  chattels,  by  any  landlord  for  rent, 
or  by  any  person  not  being  the  party  against  whom  the  process 
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has  issued,  the  Registrar  of  the  said  Court  may,  upon  appli- 
cation of  the  officer  changed  with  the  execution  of  the  process, 
whether  before  or  after  any  action  brought  against  such  officer, 
issue  a  summons  calHng  before  the  said  Coui-t  both  the  party 
issuing  such  process  and  the  party  making  the  claim,  and 
thereupon  any  action  which  shall  have  been  brought  in  any 
of  Her  Majesty's  Superior  Courts  of  Recordf  or  in  any  local 
or  inferior  Court,  in  respect  of  such  claim,  seizure,  act,  or 
matter  as  aforesaid,  shall  be  stayed,  and  the  Court  in  which 
such  action  shall  have  been  brought,  or  any  Judge  thereof,  on 
proof  of  the  issue  of  such  summons,  and  that  the  goods  and 
chattels  were  so  taken  in  execution,  may  order  the  party 
bringing  the  action  to  pay  the  costs  of  all  proceedings  had 
upon  the  action  after  issue  of  the  summons  out  of  the  said 
Admiralty  Court,  and  the  Judge  of  the  said  Admiralty  Court 
shall  adjudicate  upon  the  claim,  and  make  such  order  between 
the  parties  in  respect  thereof  and  of  the  costs  of  the  proceed- 
ings, as  to  him  shall  seem  fit,  and  such  order  shall  be  enforced 
in  like  manner  as  any  order  made  in  any  suit  brought  in  the 
said  Court.  Where  any  such  claim  shall  be  made  as  afore- 
said the  claimant  may  deposit  with  the  officer  charged  with 
the  execution  of  the  process  either  the  amount  or  value  of  the 
goods  claimed,  the  value  to  be  fixed  by  appraisement  in  case 
of  dispute,  to  be  by  the  officer  paid  into  Court  to  abide  the 
decision  of  the  Judge  upon  the  claim,  or  the  sum  which  the 
officer  shall  be  allowed  to  charge  as  costs  for  keeping  posses- 
sion of  the  goods  until  such  decision  can  be  obtained,  and  in 
default  of  the  claimant  so  doing  the  officer  may  sell  the  goods 
as  if  no  such  claim  had  been  made,  and  shall  pay  into  Court 
the  proceeds  of  the  sale,  to  abide  the  decision  of  the  Judge. 

Under  this  section  a  proceeding  in  the  nature  of  an  interpleader 
summons  may  be  had,  with  a  view  to  quieting  conflicting  claims 
to  propeKy  taken  in  execution.  The  adverse  claimant  proceeds 
elsewhere  after  receipt  of  the  summons  from  this  Court  at  the 
peril  of  having  to  pay  all  subsequent  costs. 

17.  The  Judge  of  the  High  Court  of  Admiralty  shall  have  Powenofsupe 
all  such  powers  as  are  x)ossessed  by  any  of  the  Superior  Courts  extended  to 
of  Common  Law  or  any  Judge  thereof  to  compel  either  party  ^d^Ji^ty. 
in  any  cause  or  matter  to   answer   interrogatories,  and  to 
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enforce  the  production,  inspection,  and  delivery  of  copies  of 
any  document  in  his  possession  or  power. 

DiscoTerv  is  not  mentioned  in  this  section. 

Leave  to  administer  interrogatories  is  obtained  by  order  of  the 
Judge  upon  affidavit.  (See  17  &  18  Vict.  c.  125,  s.  51,  52.) 
Interrogatories  will  be  disallowed  when  the  object  is  to  discover  the 
opponent's  case ;  when  they  are  fishing  interrogatories  thrown  out 
for  the  chance  of  getting  hold  of  some  fact  or  admission  whicji 
might  help  the  applicant's  case;  when  their  tendency  is  to 
contradict  a  written  document ;  when  their  tendency  is  to 
ehcit  in  answer  the  contents  of  a  written  document.  (Moor 
V.  Roberts,  2  C.  B.  N.  S.  671  ;  Whateley  v.  Crowter,  5  E.  & 
B.  709,  712  ;  Osborne  v,  London  Dock  Company,  10  £xch., 
698.)  Every  question  may  be  asked  which  might  be  put  to 
a  witness  at  the  trial  (Osborne  v.  London  Dock  Company,  10 
Exch.  698,  702)  ;  but  only  such  matters  may  be  inquired  into 
as  would  be  evidence  in  the  cause.  (Edwards  r.  Wakefield,  6  £. 
&  B.  462.) 

Persons  have  the  same  protection  against  answering  written 
interrogatories  as  when  put  orally  at  the  trial  (Chester  t?.  Worthy, 
25  L.  J.  (C.  P.)  117) ;  but  usually  the  objection,  e,  g.y  to  giving 
an  answer  which  would  tend  to  criminate,  must  be  taken  on  oath 
when  the  respondent  comes  to  answer  the  interrogatories,  and  it 
would  be  premature  to  raise  it  as  a  ground  for  disallowing  them, 
(Bartlett  v,  Lewis,  31  L.  J.  (C.  P.)  230.) 

Refusal  to  answer  the  interrogatories  may  be  ground  for  attach- 
ment as  for  contempt  of  Court,  or  perhaps  the  Court  may  order  the 
oral  examination  of  the  defaulter  under  17  &  18  Vict.  c.  125,  s.  53, 
or  in  virtue  of  the  power  previously  vested  in  it  of  ordering  oral 
examinations  before  itself  or  the  Registrar. 

Production  and  inspection  of  documents  and  deUvery  of  copies 
is  obtained  upon  afiidavit  stating  that  an  action  is  pending,  the 
nature  of  it,  and  the  question  at  issue  that  the  applicant  has  just 
grounds  for  maintaining  or  defending  it,  the  nature  of  the  docu- 
ments to  be  inspected,  that  they  relate  to  the  matters  in  the  cause, 
and  that  it  is  material  to  the  applicant's  case  that  he  should  be 
allowed  to  inspect  them.  (See  14  &  15  Vict.  c.  99,  s.  6  ;  Chitty's 
Archb.  Practice,  Vol.  II.,  Inspection  of  DocumenU.) 

Party  in  Court  18.  Any  party  in  a  cause  in  the  High  Court  of  Admiralty 
may  app™  for  shall  be  at  liberty  to  apply  to  the  said  Court  for  an  order  for 
^m»**ection*b     ^^^®  inspection  by  the  Trinity  Masters  or  others  appointed  for 

Trinity  the  trial  of  the  said  cause,  or  by  the  partv  himself  or  his  wit- 

Masters.  »         J  r      . 

nesses,  of  any  ship  or  other  personal  or  real  property,  the 
inspection  of  which  may  be  material  to  the  issue  of  the  cause. 


THE    ADMIRALTY  COURT  ACT,   1861.  67 

and  the  Court  may  make  such  order  in  respect  of  the  costs 
arising  thereout  as  to  it  shall  seem  fit. 

This  is  a  provision  for  what  is  analogous  to  a  view  by  the  jury 
at  common  law.     (See  also  17  &  18  Vict.  c.  125,  s.  58.) 

19.  Any  party  in  a  cause  in  the  High  Court  of  Admiralty  Admission  of 
may  call  on  any  other  party  in  the  cause  by  notice  in  writing 

to  admit  any  document,  saving  all  just  exceptions,  and  in  case 
of  refusal  or  neglect  to  admit,  the  costs  of  proving  the  docu- 
ment shall  be  paid  by  the  party  so  neglecting  or  refusing, 
whatever  the  result  of  the  cause  may  be,  unless  at  the  trial  the 
Judge  shall  certify  that  the  refusal  to  admit  was  reasonable. 

20.  Whenever  it  shall  be  made  to  appear  to  the  Judge  of  the  Power  to  Court 

*  of  Admiralty, 

High  Court  of  Admiralty  that  reasonable  efforts  have  been  when  personal 
made  to  effect  personal  service  of  any  citation,  monition,  or  tioiTbM^not 
other  process  issued  under  seal  of  the  said  Court,  and  either  ]>eoQ  effect®^. 

^  to  order  parties 

that  the  same  has  come  to  the  knowledge  of  the  party  thereby  to  proceed, 
cited  or  monished,  or  that  he  wilfully  evades  service  of  the 
same,  and  has  not  appeared  thereto,  the  said  Judge  may  order 
that  the  party  on  whose  behalf  the  citation,  monition,  or  other 
process  was  issued  be  at  liberty  to  proceed  as  if  personal 
service  had  been  effected,  subject  to  such  conditions  as  to  the 
Judge  may  seem  fit,  and  all  proceedings  thereon  shall  be  as 
effectual  as  if  personal  service  of  such  citation,  monition,  or 
other  process  had  been  effected. 

A  reasonably  short  time  before  application  for  this  order  is 
made  to  the  Judge,  search  should  be  made  at  the  registry  to  ascer- 
tain whether  the  party  has  appeared  to  the  process  in  question- 
If  he  has  not,  application  is  then  made  upon  affidavit.  The  affi- 
davit should  set  out  the  particular  instrument  to  be  served^  the 
efforts  made  to  serve  it,  such 'grounds  as  exist  for  believing  that  it 
has  come  to  the  party's  knowledge,  or  that  be  evades  service,  that 
he  is  or  is  not  resident  in  England,  and  if  there  be  a  set  time 
allowed  for  appearing  to  the  process,  that  such  period  has  elapsed 
since  the  time  of  the  party's  acquiring  knowledge  or  evading  ser- 
vice of  it.  The  period  last  mentioned  should  have  expired  before 
application  is  made  under  this  section  ;  at  the  same  time  there 
should  be  no  unreasonable  delay. 

21.  The  service   in  any  part  of  Great  Britain  or  Ireland  As  to  the  ser- 
of  any  writ  of  subpoena  ad  testificandum  or  subpoena  duces  poena  out  of 
tecum,  issued  imder  seal  of  the  High  Court  of  Admiralty,  shall  WiJea 
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be  as  effectual  as  if  the  same  had  been  served  in  England 

or  Wales. 
Power  to  issae       22.  Any  new  writ  or  other  process  necessary  or  expedient 
other  process    ^^^  giving  effect  to  any  of  the  provisions  of  this  Act  may  be 

issued  from  the  High  Court  of  Admiralty  in  such  form  as  the 

Judge  of  the  said  Court  shall  from  time  to  time  direct. 
Judge  and  23.  All  the  powers  possessed  by  any  of  the  superior  Courts 

iJwl  aame  of  Common  Law,  or  any  Judge  tliereof,  under  the  ''  Common 
SbitratioiTaa  ^^^  Procedure  Act,  1854,"  and  otherwise,  with  regard  to 
judges  and       references  to  arbitration,  proceedings  thereon,  and  the  enforcing 

masters  at  . 

Common  Law.  of  awards  of  arbitrators,  shall  be  possessed  by  the  Judge  of 
the  High  Court  of.  Admiralty  in  nil  causes  and  matters 
depending  in  the  said  Court,  and  the  Registrar  of  the  said 
Court  of  Admiralty  shall  possess  as  to  such  matters  the  same 
powers  as  are  possessed  by  the  masters  of  the  said  superior 
Courts  of  Common  Law  in  relation  thereto. 

Compulsory  powers  in  respect  of  arbitrations  were  conferred  on 
the  Superior  Courts  of  Common  Law  by  the  17  &  18  Vict.  c.  125, 
ss.  3-17. 

Sec.  3. — "  If  it  be  made  appear,  at  any  time  after  the  issuing  of  the 
writ  to  the  satisfaction  of  the  Court  or  a  Judge,  upon  the  application 
of  either  party,  that  the  matter  in  dispute  consists  wholly  or  in  part 
of  matters  of  mere  account  which  cannot  conveniently  be  tried  in 
the  ordinary  way,  it  shall  be  lawful  for  such  Court  or  Judge,  upon 
such  application,  if  they  or  he  think  fit,  to  decide  such  matter  in  a 
summary  manner,  or  to  order  that  such  matter,  either  wholly  or  in 
part,  be  referred  to  an  arbitrator  appointed  by  the  parties,  or  to  an 
officer  of  the  Court,  or,  in  country  causes,  to  the  Judge  of  any 
County  Court,  upon  such  terms  as  to  costs  and  otherwise  as  such 
Court  or  Judge  shall  think  reasonable  ;  and  the  decision  or  order 
of  such  Court  or  Judge,  or  the  award  or  certificate  of  such  referee, 
shall  be  enforceable  by  the  same  process  as  the  finding  of  a  jury 
upon  the  matter  referred." 

This  power  of  compulsory  reference  is  restricted  to  applications 
before  trial.     (Robson  v.  Lees,  30  L.  J.  (Ex.)  235.) 

References  may  not  now  be  made  to  County  Court  Judges, 
21  &  22  Vict.  c.  74,  s.  5. 

Tlie  cause,  though  referred,  remains  in  the  control  of  the  Court, 
which  will  make  such  amendments  as  it  may  think  fit,  and,  if  neces- 
sary, send  back  the  award  to  the  arbitrator  to  be  re-considered  by 
him,  but  only  in  the  same  cases  in  which  it  does  this  when  the 
reference  is  by  consent,  (Hogge  v.  Burgess,  5  H.  &  N.  293;  Gibbs 
V.  Knightlv,  2  II.  &  N.  34). 
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Sec.  4. — "  If  it  shall  appear  to  the  Court  or  a  Judge  that  the 
allowance  or  disallowance  of  any  particular  item  or  items  in  such 
account  depends  upon  a  question  of  law  fit  to  be  decided  by  the  Court, 
or  upon  a  question  of  fact  fit  to  be  decided  by  a  jury,  or  by  a  Judge 
upon  the  consent  of  both  parties  as  hereinbefore  provided,  it  shall 
be  lawful  for  such  Court  or  Judge  to  direct  a  case  to  be  stated,  or 
an  issue  or  issues  to  be  tried  ;  and  the  decision  of  the  Court  upon 
such  case,  and  the  finding  of  the  jury  or  Judge  upon  such  issue 
or  issues,  shall  be  taken  and  acted  upon  by  the  arbitrator  as 
conclusive. 

Sec.  5. — "  It  shall  be  lawful  for  the  arbitrator  upon  any  compul- 
sory reference  under  this  Act,  or  upon  any  reference  by  consent  of 
parties  where  the  submission  is  or  may  be  made  a  rule  or  order  of 
any  of  the  Superior  Courts  of  Law  or  Equity  at  Westminster,  if 
he  shall  think  fit,  and  if  it  is  not  provided  to  the  contrary,  to  state 
his  award,  as  to  the  whole  or  any  part  thereof,  in  the  form  of  a 
special  case  for  the  opinion  of  the  Court,  and  when  an  action  is 
referred,  judgment,  if  so  ordered,  may  be  entered  according  to  the 
opinion  of  the  Court. 

Sec.  6. — "  If  upon  the  trial  of  any  issue  of  fact  by  a  Judge  under 
this  Act  it  shall  appear  to  the  Judge  that  the  questions  arising 
thereon  involve  matter  of  account  which  cannot  conveniently  be  tried 
before  him,  it  shall  be  lawful  for  him,  at  his  discretion,  to  order 
that  such  matter  of  account  be  referred  to  an  arbitrator  appointed 
by  the  parties,  or  to  an  oflicer  of  the  Court,  or,  in  country  cases, 
to  a  Judge  of  any  County  Court,  upon  such  terms  as  to  costs,  and 
otherwise,  as  such  Judge  shall  think  reasonable  ;  and  the  award 
or  certificate  of  such  referee  shall  have  the  same  effect  as  herein- 
before provided  as  to  the  award  or  certificate  of  a  referee  before 
trial ;  and  it  shall  be  competent  for  the  Judge  to  proceed  to  try 
and  dispose  of  any  other  matters  in  question,  not  referred,  in  like 
manner  as  if  no  reference  had  been  made." 

Section  6  refers  to  a  trial  of  fact,  with  consent  of  the  parties,  by 
a  Judge,  without  a  jury. 

Sec.  7. — "  The  proceedings  upon  any  such  arbitration  as  aforesaid 
shall,  except  otherwise  directed  hereby  or  by  the  submission  or  docu- 
ment authorising  the  reference,  be  conducted  in  hke  manner,  and 
subject  to  the  same  rules  and  enactments,  as  to  the  power  of  the  arbi- 
trator and  of  the  Court,  the  attendance  of  witnesses,  the  production 
of  documents,  enforcing  or  setting  aside  the  award,  and  otherwise,  as 
upon  a  reference  made  by  consent  under  a  rule  of  Court  or  Judge's 
order. 

Sec.  8. — "In  any  case  where  reference  shall  be  made  to  arbitration 
as  aforesaid,  the  Court  or  a  Judge  shall  have  power  at  any  time, 
and  from  time  to  time,  to  remit  the  matters  referred,  or  any  or  either 
of  them,  to  the  re-consideration  and  re-determination  of  the  said 
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arbitrator,  upon  such  terms  as  to  costs  and  otherwise  as  to  the 
Court  or  Judge  may  seem  proper. 

Sec.  9. — "All  applications  to  set  aside  any  award  made  on  a  com- 
pulsory reference  under  this  Act  shall  and  may  be  made  within  the 
first  seven  days  of  the  term  next  following  the  pubUcation  of  the 
award  to  the  parties,  whether  made  in  vacation  or  term  ;  and  if 
no  such  application  is  made,  or  if  no  rule  is  granted  thereon,  or  if 
any  rule  granted  thereon  is  afterwards  discharged,  such  award  shall 
be  final  between  the  parties." 

As  to  sending  back  an  award,  9ee  Hogge  v.  Burgess,  3  H.  &  N. 
293  ;   Hodgkinson  r.  Femie,  3  C.  B.  N.  S.  189  ;  and  supra,  note 
to  section  3. 

Sec.  1 0. — "Any  award  made  on  a  compulsory  reference  under  this 
Act  may,  by  authority  of  a  Judge,  on  such  terms  as  to  him  may 
seem  reasonable,  be  enforced  at  any  time  after  seven  days  from  the 
time  of  publication,  notwithstanding  that  the  time  for  moving  to 
set  it  aside  has  not  elapsed. 

Sec.  11. — "  Whenever  the  parties  to  any  deed  or  instrument  in 
writing  to  be  hereafter  made  or  executed,  or  any  of  them,  shall  agree 
that  any  then  existing  or  future  differences  between  them  or  any  of 
them  shall  be  referred  to  arbitration,  and  any  one  or  more  of  the 
parties  so  agreeing,  or  any  person  or  persons  claiming  through .  or 
under  him  or  them,  shall  nevertheless  commence  any  action  at  law 
or  suit  in  equity  against  the  other  party  or  parties,  or  any  of  them, 
or  against  any  person  or  persons  claiming  through  or  under  him 
or  them  in  respect  of  the  matters  so  agreed  to  be  referred,  or  any 
of  them,  it  shall  be  lawful  for  the  Court  in  which  action  or  suit  is 
brought,  or  a  Judge  thereof,  on  application  by  the  defendant  or 
defendants,  or  any  of  them,  after  appearance  and  before  plea  or 
answer,  upon  being  satisfied  that  no  sufficient  reason  exists  why 
such  matters  cannot  be  or  ought  not  to  be  referred  to  arbitration 
according  to  such  agreement  as  aforesaid,  and  that  the  defendant 
was  at  the  time  of  the  bringing  of  such  action  or  suit,  and  still  is, 
ready  and  willing  to  join  and  concur  in  all  acts  necessary  and 
proper  for  causing  such  matters  so  to  be  decided  by  arbitration,  to 
make  a  rule  or  order  staying  all  proceedings  in  such  action  or  suit, 
on  such  terms  as  to  costs  and  otherwise  as  to  such  Court  or  Judge 
may  seem  fit  :  Provided  always,  that  any  such  rule  or  order  may 
at  any  time  afterwards  be  discharged  or  varied  as  justice  may 
require." 

A  voluntary  agreement  of  the  parties,  although  being  acted  upon, 
could  not  oust  the  jurisdiction  of  the  Court,  and  was  therefore  held 
a  bad  plea,  (Harris  v,  Reynolds,  7  Q.  B.  71,  subject  to  the  decision 
in  Scott  V,  Avery,  5  H.  of  Lords'  Cas.  811). 

Sec.  12. — "  If  in  any  case  of  arbitration  the  document  authorising 
the  reference  provide  that  the  reference  shall  be  to  a  single  arbitra- 
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tor,  and  all  the  parties  do  not,  after  differences  have  arisen,  concnr 
in  the  appointment  of  an  arbitrator  ;  or  if  any  appointed  arbitrator 
refuse  to  act,  or  become  incapable  of  acting,  or  die,  and  the  terms 
of  such  document  do  not  show  that  it  was  intended  that  such 
vacancy  should  not  be  supplied,  and  the  parties  do  not  concur  in 
appointing  a  new  one  ;  or  if,  where  the  parties  or  two  arbitrators 
are  at  liberty  to*appoint  an  umpire  or  third  arbitrator,  such  parties, 
or  arbitrators,  do  not  appoint  an  umpire  or  third  arbitrator  ;  or  if 
any  appointed  umpire  or  third  arbitrator  refuse  to  act,  or  become 
incapable  of  acting,  or  die,  and  the  terms  of  the  document  autho- 
rising the  reference  do  not  show  that  it  was  intended  that  such  a 
vacancy  should  not  be  supplied,  and  the  parties  or  arbitrators 
respectively  do  not  appoint  a  new  one  ;  then  in  every  such  instance 
any  party  may  serve  the  remaining  parties  or  the  arbitrators,  as 
the  case  may  be,  with  a  written  notice  to  appoint  an  arbitrator, 
umpire,  or  third  arbitrator  respectively  ;  and  if  within  seven  clear 
days  after  such  notice  shall  have  been  served  no  arbitrator,  umpire, 
or  third  arbitrator  be  appointed,  it  shall  be  lawful  for  any  Judge  of 
any  of  the  Superior  Courts  of  Law  or  Equity  at  Westminster, 
upon  summons  to  be  taken  out  by  the  party  having  served  such 
notice  as  aforesaid,  to  appoint  an  arbitrator,  umpire,  or  third  arbi- 
trator, as  the  case  may  be,  and  such  arbitrator,  umpire,  and  third 
arbitrator  respectively  shall  have  the  like  power  to  act  in  the 
reference  and  make  an  award  as  if  he  had  been  appointed  by 
consent  of  all  parties. 

Sec.  14. — "When  the  reference  is  or  is  intended  to  be  to  two  arbi- 
trators, one  appointed  by  each  party,  it  shall  be  lawful  for  either 
party,  in  the  case  of  the  death,  refusal  to  act,  or  incapacity  of  any 
arbitrator  appointed  by  him,  to  substitute  a  new  arbitrator,  unless 
the  document  authorising  the  reference  show  that  it  was  intended 
that  the  vacancy  should  not  be  supplied  ;  and  if,  on  such  a  refer- 
ence one  party  fail  to  appoint  an  arbitrator,  either  originally  or  by 
way  of  substitution  as  aforesaid,  for  seven  clear  days  after  the 
other  party  shall  have  appointed  an  arbitrator,  and  shall  have 
served  the  party  so  failing  to  appoint  with  notice  in  writing  to 
make  the  appointment,  the  party  who  has  appointed  an  arbitrator 
may  appoint  such  arbitrator  to  act  as  sole  arbitrator  in  the  refer- 
ence, and  an  award  made  by  him  shall  be  binding  on  both  parties 
as  if  the  appointment  had  been  by  consent ;  provided,  however, 
that  the  Court  or  a  Judge  may  revoke  such  appointment,  on  such 
terms  as  shall  seem  just. 

Sec.  15. — **The  arbitrator  acting  under  any  such  document  or  com- 
pulsory order  of  reference  as  aforesaid,  or  under  any  order  referring 
the  award  back,  shall  make  liis  award  under  his  hand,  and  (unless 
such  document  or  order  respectively  shall  contain  a  different  limit 
of  time)  within  three  months  after  he  shall  have  been  appointed^ 
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and  shall  have  entered  on  the  reference,  or  shall  have  heen  called 
upon  to  act  by  a  notice  in  writing  from  any  party,  but  the  parties 
may  by  consent  in  writing  enlarge  the  term  for  making  the  award-, 
and  it  shall  be  lawful  for  the  Superior  Court  of  which  such  sub- 
mission, document,  or  order  is  or  may  be  made  a  rule  or  order,  or 
for  any  Judge  thereof,  for  good  cause  to  be  stated  in  the  rule  or 
order  for  enlargement,  from  time  to  time  to  enlarge  the  term  for 
making  the  award  ;  and  if  no  period  be  stated  for  the  enlargement 
in  such  consent  or  order  for  enlargement,  it  shall  be  deemed  to  be 
an  enlargement  for  one  month  ;  and  in  any  case  where  an  umpire 
shall  have  been  appointed  it  shall  be  lawful  for  him  to  enter  on  the 
reference  in  lieu  of  the  arbitrators,  if  the  latter  shall  have  allowed 
their  time  or  their  extended  time  to  expire  without  making  an 
award,  or  shall  have  delivered  to  any  party  or  to  the  umpire  a 
notice  in  writing  stating  that  they  cannot  agree. 

Sec.  1 7. — "Every  agreement  or  submission  to  arbitration  by  con- 
sent, whether  by  deed  or  instrument  in  writing  not  under  seal,  may 
be  made  a  rule  of  any  one  of  the  Superior  Courts  of  Law  or  Equity 
at  Westminster,  on  the  application  of  any  party  thereto,  unless 
such  agreement  or  submission  contain  words  purporting  that  the 
parties  intend  that  it  should  not  be  made  a  rule  of  Court ;  and  if 
m  any  such  agreement  or  submission  it  is  provided  that  the  same 
shall  or  may  be  made  a  rule  of  one  in  particular  of  such  Superior 
Courts,  it  may  be  made  a  rule  of  that  Court  only  ;  and  if  when 
there  is  no  such  provision  a  case  be  stated  in  the  award  for  the 
opinion  of  one  of  the  Superior  Courts,  and  such  Court  be  specified 
in  the  award,  and  tlie  document  authorising  the  reference  have 
not,  before  the  publication  of  the  award  to  the  parties,  been  made 
a  rule  of  Court,  such  document  may  be  made  a  rule  only  of  the 
Court  specified  in  the  award  ;  and  when  in  any  case  the  document 
authorising  the  reference  is  or  has  been  made  a  rule  or  order  of 
any  one  of  such  Superior  Courts,  no  other  of  such  Courts  shall 
have  any  jurisdiction  to  entertain  any  motion  respecting  the 
arbitration  or  award.** 

This  latter  section  refers  to  submissions  to  arbitration  bv  consent 
of  the  parties,  which  are  now  controlled  by  this  and  some  of  the 
preceding  sections  here  cited.  When  once  entered  into,  this 
agreement  of  submission,  unless  it  is  expressly  provided  that  it  shall 
not  be  a  rule  of  Court,  may  not  be  revoked  by  one  of  the  parties 
without  the  leave  of  a  Judge  (3  &'4  AVill.  4,  c.  42.  s.  39).  The  Court 
may,  by  rule  or  order,  compel  the  attendance  of  witnesses  (3  &  4 
Will.  4,  c.  42,  s.  40),  who  may  be  examined  upon  oath,  (14  &  15 
Vict.  c.  99,  s.  16  ;  3  &  4  Will.  4,  c.  42,  s.  4  1.)  If  there  be  no 
power  reserved  to  the  arbitrator  for  tliat  purpose,  and  no  consent  of 
the  parties,  the  Court  may  enlarge  the  time  for  making  the  award 
under  section  15  cited  above.     The  award  may  be  set  aside  by  the 
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Court,  for  sufficient  cause,  if  application  be  made  without  delay 
(9  &  10  Will.  3,  c.  15,  s.  2),  upon  affidavit  stating  the  grounds  of 
objection,  unless  the  objection,  by  the  conduct  of  the  party  entitled 
to  take  it,  has  been  obviously  waived.  Within  the  time  allowed 
for  motion  to  set  aside  the  award,  the  Court  may,  with  consent  of 
the  parties,  send  it  back  to  the  arbitrator  for  re-consideration.  It 
may  be  enforced  by  attachment,  or,  if  it  be  for  payment  of  money 
merely,  by  execution  under  the  1  &  2  Vict.  c.  110,  s.  18.  {See 
2  Chitt.  Archb.  part  vii.  Arbitration »     Russell  on  Arbitration.) 

These  powers  of  the  Court  are  only  applicable  to  submissions 
that  may  be  made  a  rule  of  Court  ;  but  that,  it  seems,  cannot  be 
done  in  the  case  of  submissions  not  in  writing  ;  Ansell  v,  Evans, 
7  T..R.  1  ;  Godfrey  v.  Wade,  6  Moore,  488. 

24.  The  Registrar  of  the  High  Court  of  Admiralty  shall  have  Section  15  of 
the  same  powers  under  the  fifteenth  section  of  the  "  Merchant  c.  io4,  ex- 
Shipping  Act,  1854,**  as  are  by  the  said  section  conferred  o^^^^J^^of 
the  Masters  of  Her  Majesty's  Court   of    Queen's   Bench  in  Court  of 

Admiralty. 

England  and  Ireland. 

That  is,  to  fix  the  amount  of  expenses  payable  to  witnesses 
examined  before  Board  of  Trade  Inspectors,  in  case  the  amount 
be  in  dispute. 

25.  The  Registrar  of  the  High  Court  of  Admiralty  may  Power*  of 

.,,  /.  ,  •        1  •  1  KegUtrar  and 

exercise,  with  reference  to  causes  and  matters  m  the  said  of  deputy  or 
Court,  the  same  powers  as  any  surrogate  of  the  Judge  of  the  ^^*JJ^ 
said  Court  sitting  in  Chambers  might  or  could  have  heretofore 
lawfully  exercised ;  and  all  powers  and  authorities  by  this  or 
any  other  Act  conferred  upon  or  vested  in  the  Registrar  of  the 
said  High  Couii  of  Admiralty  may  be  exercised  by  any  deputy 
or  Assistant  Registrar  of  the  said  Court. 

26.  The  Registrar  of  the  stiid  Court  of  Admiralty  shall  have  False  oath  or 
power  to  administer  oaths  in  relation  to  any  cause  or  matter  Jee^y^r. 
depending  in  the  said  Couil ;  and  any  person  who  shall  wilfully  J"''^* 
depose  or  affirm  falsely  in  any  proceeding  before  the  Registrar 

or  before  any  Deputy  or  Assistant  Registrar  of  the  said  Court, 
or  before  any  person  authorised  to  administer  oaths  in  the  said 
Court,  shall  be  deemed  to  be  guilty  of  perjury,  and  shall  be 
liable  to  all  the  pains  and  penalties  attacliing  to  wilful  and 
corrupt  perjury. 

27.  Any  advocate,  barrister-at-law,  proctor,  attorney,  or  Appointment 
solicitor  of  ten  years'  standing  may  be  appointed  Registrar,  or  ^nd  of  deputy 
Assistant  or  Deputy  Registrar  of  the  said  Court.  ^"'Z***^' 
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Appointment 
of  examinen. 


Stamp  Duty 
not  payable  on 
subseqaent 
admiasiona  of 
proctors  or 
•olicitora. 


Proctor  may 
act  as  agent  of 
solicitors. 


2  Hen.  4,  c.  11, 
repealed. 


Power  of 
appeal  in  inter- 
locutory 
matters. 


Bail  given  in 
the  Court  of 
Admiralty 
good  in  the 
Court  of 
Appeal. 


As  to  the 
hearing  of 
causes  and 
cross  causes. 


28.  Any  advocate,  barrister-at-law,  proctor,  attorney,  or 
solicitor  may  be  appointed  an  Examiner  of  the  High  Court  of 
Admiralty. 

29.  Any  person  who  shall  have  paid  on  his  admission  in  any 
Court  as  a  proctor,  solicitor,  or  attorney  the  full  stamp  duty  of 
twenty-five  pounds,  and  who  has  been  or  shall  hereafter  be 
admitted  a  proctor,  solicitor,  or  attorney  (if  in  other  respects 
entitled  to  be  so  admitted)  shall  be  liable  to  no  further  stamp 
duty  in  respect  of  such  subsequent  admission. 

80.  Any  proctor  of  the  High  Court  of  Admiralty  may  act  as 
agent  of  any  attorney  or  solicitor,  and  allow  him  to  participate 
in  the  profits  of  and  incident  to  any  cause  or  matter  depending 
in  or  connected  with  the  said  Court;  and  nothing  contained  in 
the  Act  of  the  fifty-fifth  j^ear  of  the  reign  of  King  George  the 
Third,  chapter  one  hundred  and  sixty,  shall  be  construed  to 
extend  to  prevent  any  proctor  from  so  doing,  or  to  render  him 
liable  to  any  penalty  in  respect  thereof. 

31.  The  Act  passed  in  the  second  year  of  the  reign  of  King 
Henry  the  Fourth,  intituled  "  A  Remedy  for  him  who  is 
wrongfully  pursued  in  the  Court  of  Admiralty,"  is  hereby 
repealed. 

32.  Any  party  aggrieved  by  any  order  or  decree  of  the  Judge 
of  the  said  Court  of  Admiralty,  whether  made  exparU  or  other- 
wise, may,  with  the  permission  of  the  Judge,  appeal  therefrom 
to  Her  Majesty  in  council  as  fully  and  effectually  as  from  any 
final  decree  or  sentence  of  the  said  Court. 

33.  In  any  cause  in  the  High  Court  of  Admiralty  bail  may 
be  taken  to  answer  the  judgment  as  well  of  the  said  Court  as  of 
the  Court  of  Appeal,  and  the  said  High  Court  of  Admiralty 
may  withhold  the  release  of  any  property  under  its  arrest  until 
such  bail  has  been  given ;  and  in  any  appeal  from  any  decree 
or  order  of  the  High  Court  of  Admiralty  the  Court  of  Appeal 
may  make  and  enforce  its  order  against  the  surety  or  sureties 
who  may  have  signed  any  such  bail  bond  in  the  same  manner  as 
if  the  bail  had  been  given  in  the  Court  of  Appeal. 

34.  The  High  Court  of  Admiralty  may,  on  the  application  of 
the  defendant  in  any  cause  of  damage,  and  on  his  instituting  a 
cross  cause  for  the  damage  sustained  by  him  in  respect  of  the 
same  collision,  direct  that  the  principal  cause  and  the  cross 
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cause  be  heard  at  the  same  time  and  upon  the  same  evidence  - 
and  if  in  the  principal  cause  the  ship  of  the  defendant  has  been 
arrested  or  security  given  by  him  to  answer  judgment,  and  in 
the  cross  cause  the  ship  of  the  plaintiff  cannot  be  arrested, 
and  security  has  not  been  given  to  answer  judgment  therein, 
the  Court  may,  if  it  think  fit,  suspend  the  proceedings  in  the 
principal  cause,  until  security  has  been  given  to  answer  judg- 
ment in  the  cross  cause. 

35.  The  jurisdiction   conferred  by  this  Act  on  the  High  JnriBdicUon  of 

the  Gonrt. 

Court  of  Admiralty  may  be  exercised  either  by  proceedings  in 
rem  or  by  proceedings  in  personam. 


CASES  IN  MAEITIME   LAW. 


The  following  ai'e  the  principal  cases  in  Maritime  Law  decided 
since  October,  1860,  arranged  in  the  order  followed  by 
"  Maclachlan  on  the  Law  of  Merchant  Shipping." 

Ship  property.  By  assignment  of  an  unfinished  ship,  she  becomes  then  and  continues 
afterwards  to  be  when  perfected,  although  at  the  assignor's  expense,  the 
property  of  the  assignee,  and  no  further  act  is  necessary  to  secure  him 
against  the  assignor's  creditors  if  the  assignor  and  builder  is  the  same 
person ;  but  if  he  is  not,  then  notice  to  the  builder  of  the  assignment 
is  indispensable ;  Holderness  v,  Rankin,  29  L.  J.  (Ch.)  753,  758. 

The  builder  meanwhile  retains  a  lien  for  the  price  of  the  ship,  but 
such  lien  does  not  involve  a  power  of  sale  ;  The  Thames  Iron  Works 
and  Shipbuilding  Company  (Limited)  r.  The  Patent  Derrick  Company 
(Limited),  29  L.  J.  (Ch.)  714.  Nor  can  he  charge  rent  for  dock- 
room  during  the  time  that  he  enforces  his  hen ;  The  British  Empire 
Shipping  Company  r.  Somes,  House  of  Lords,  30  L.  J.  (Q.  B.),  229  ; 
and  mere  notice  of  his  intention  to  make  such  a  charge,  although  it 
had  been  paid  previously  during  the  repairs,  is  not  sufficient  to  raise  an 
implied  assumpsit,  ibid. 

By  the  sale  of  a  ship  under  execution  in  an  action  in  personam,  the 
purchaser  acquires  only  such  title  as  the  parties  to  the  action  possessed; 
and  the  judgment,  though  of  a  foreign  court,  is  not  binding  on  the 
Courts  of  this  country;  Simpson  v.  Fogo,  29  L.  J.  (Ch.)  657;  Cas- 
trique  r.  Imrie,  29  L.  J.  (C.  P.)  321.  Secus,  if  the  judgment  be  in  rem; 
Castrique  c.  Imrie  (in  error)  30  L.  J.  (C.  P.)  177. 

The  builder*s  lien  for  reasonable  repairs  to  a  ship  is  valid  against  a 
mortgagee  not  in  possession,  his  consent  to  the  repairs  being  implied 
from  the  fact  of  his  leaving  the  vessel  in  the  hands  of  the  mortgagor; 
Williams  v,  Allsup,  30  L.  J.  (C.  P.)  353 ;  sceposf,  Tlie  Gustaf,  6  L.  T. 
N.  S.  660. 

A  mortgagee  who  takes  possession  for  the  purpose  of  sale  is  bound 
to  use  the  care  and  diligence  of  a  prudent  man  in  order  to  sell  to  the 
best  advantage ;  and  if  he  employ  the  ship  meanwhile  in  a  speculative 
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adventure  with  loss,  the  loss  falls  on  him ;  Marriott  r.  The  Anchor 
Reversionary  Company,  30  L.  J.  (Ch.)  122.  Semble,  he  has  a  right  to 
use  it,  per  V.  C.  Wood;  De  Mattosi?.  Gibson,  30  L.  J.  (Ch.)  145  ;  but 
if  he  do  not,  as  to  what  expenses  will  be  allowed  him  for  keeping  it, 
see  iifid. 

Bailment  of  a  ship,  subsequent  mortgage  to  a  third  party,  and  pos- 
session taken  by  the  mortgagee,  the  bailor's  right  against  the  bailee  to 
have  a  return  of  the  ship  is  defeated  by  his  own  act,  but  his  right  to 
payments  under  the  contract  of  bailment  accrued  whilst  the  bailment 
lasted,  remains ;  The  European  and  Australian  Royal  Mail  Company  r. 
The  Royal  Mail  Steam  Packet  Company,  30  L.  J.  (C.  P.)  247. 

The  register  may  be  vacated  by  order  of  a  Court  of  equity  for  fraud  Evidence  of 
or  mistake,  or  because  of  the  nulUty  of  the  transaction;  Holderness  v.  *'^*'^®- 
Lamport,  30  L.  J.  (Ch.)  489;  Orr  r.  Dickenson,  1  Johns.  1. 

The  certificate  of  registry  is  necessary  to  the  navigation  of  the  ship, 
and  the  detention  of  it,  although  by  a  pledgee,  is  good  cause  of  action ; 
Wiley  V.  Crawford,  29  L.  J.  (Q.  B.)  244  ;  30  L.  J.  (C  B.)  3  9. 

What  are  necessaries  within  the  3  &  4  Vict.  c.  65,  s.  6,  has  been  con-  The  owDera. 
sidered  by  the  judge  of  the  Admiralty  Court,  who  for  that  purpose 
distinguishes  between  the  ship  and  the  voyage,  and  holds  that  neces- 
saries comprises  only  indispensable  repairs  for  the  ship,  and  provisions ; 
The  Comtesse  de  Fregeville,  1  Lush.  (Ad.)  329.  Money  advanced 
for  the  purchase  of  necessaries,  or  a  bill  accepted  and  paid,  which  was 
drawn  by  the  master  to  raise  money  for  necessaries,  is  a  valid  ground 
of  action  in  rein  against  the  ship  within  this  section;  The  Onni, 
1  Lush.  (Ad.)  154;  unless  the  parties  by  express  contract  stipulate  for 
a  different  security,  ibid. 

Not  the  mere  fact  of  loss  of  life  or  personal  injury  having  occurred, 
but  the  presence  in  court  of  claimants  on  such  grounds  entitles  the 
claimants  for  damage  to  goods  to  call  for  not  less  than  15/.  a  ton  as  the 
contributory  value  of  the  ship  that  did  the  damage  under  17  &  18  Vict, 
c.  104,  s.  504;  Nixon  v.  Roberts,  30  L.  J.  (Ch.)  844;  but  that  and 
the  following  section  have  been  repealed  and  replaced  by  provisions  of 
the  Act  of  1862;  anie,  pp.  35,  36,  37. 

The  Umitation  of  the  owners'  liability  in  damage  causes  under  the 
17  &  18  Vict.  c.  104,  s.  504,  was  applicable  to  British  ships  only;  Cope  r. 
Doherty,  4  K.  &  J.  367 ;  2  D.  &  J.  614;  and  in  British  waters  it  was 
available  in  favour  of  such  owners  against  the  claims  of  a  foreign  ship ; 
The  General  Iron  Screw  Collier  Company  (Limited)  r.  Schurmanns, 
29  L.  J.  (Ch.)  877.  By  the  Act  of  186?  the  right  is  extended  to 
foreign  ships  also;  anle,'^p.  35,  36,  37. 

Irrespective  of  the  statute,  under  the  Maritime  Law,  e.  g.  in  case  of 
a  foreign  ship,  damage  by  collision  imposed  no  lien  on  the  cargo, 
although  it  belonged  to  the  owners  of  the  ship  ;  The  Victor,  1  Lush. 
(Ad.)  72. 

It  is  not  within  the  ordinary  authority  of  a  ship's  husband  to  bind  The  agents. 
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the  owners  by  a  contract  for  lengthening  the  ship  ;  Chappell  r.  Bray, 
20  L.  J.  (Ex.)  24. 

The  master  is  within  the  17  &  18  Vict.  c.  104,  s.  187,  applicable  to 
seamen,  so  as  to  be  entitled  to  double  pay  for  delay  in  payment  of 
his  wages,  unless  he  is  himself  the  occasion  of  it;  The  Princess 
Helena,  Connell,  1  Lush.  (Ad.)  190;  but  in  case  he  has  refused  a 
proper  tender,  he  is  not  necessarily  deprived  of  costs  in  the  Conrt  of 
Admiralty;  The  Lemuella,  1  Lush.  (Ad.)  147;  The  WiUiam,  1  Id. 
199.  For  his  disbursements  he  had  no  action  in  rem  until  the  Act 
of  1862;  but  for  money  laid  out  in  the  performance  of  a  contract  of 
affreightment  afterwards  adopted  by  his  owners,  he  has  an  equitable 
lien  on  the  freight  earned  thereby;  Bristow  r.  Whitmore,  House  of 
Lords,  31  L.  J.  (Ch.)  467. 

If  a  pilot  acts  with  reasonable  care  and  prudence  under  known  cir- 
cumstances of  danger,  he  is  not  liable  for  damage  that  occurs  not- 
withstanding; and  such  knowledge  of  the  danger  is  no  bar  to  recovering 
against  third  persons  whose  negligence  occasioned  the  danger  and  the 
loss;  Thompson  t?.  The  North  Eastern  Bail  way  Company,  30  L.  J. 
(Q.  B.)  67,  affirmed  in  error,  6  L.  T.  N.  S.  127. 

A  British  statute  may  through  custom  and  necessity  become  binding 
on  a  foreign  ship  beyond  the  limits  of  British  waters,  e.g,  in  the 
matter  of  taking  a  pilot  on  board;  The  Annapolis,  1  Lush.  (Ad.) 
149.     As  to  Indian  waters,  see  The  Peerless,  1  Lush.  30,  103. 

The  compulsory  employment  of  a  pilot  exempts  the  owners  from 
liability  for  damage  occasioned  by  his  neghgence;  but  the  burthen  of 
proving  that  it  was  so  occasioned  lies  on  the  owners;  The  Chris- 
tiana, 8  Moore,  (P.  C.)  160;  The  Schwalbe,  1  Lush.  (Ad.)  239. 
The  principle  on  which  this  exemption  rests  extends  to  the  case  of 
harbour  masters  when  the  ship  is  bound  by  statute  to  obey  their 
orders;  The  Bilboa,  1  Lush.  149. 

The  ordinary  contract  of  towage  is  not  a  warranty  to  tow  the  ship 
to  her  destination,  but  an  engagement  to  use  the  best  endeavours  and 
competent  skill  with  a  properly  equipped  steam-tug.  This  obUgation 
is  terminated  by  vi»  major,  rendering  performance  impossible;  but  not 
by  mere  unforeseen  difficulties;  yet,  if  in  consequence  of  these  the  tug 
encounters  danger,  and  performs  duties,  and  sustains  losses,  not  within 
the  contemplation  and  scope  of  her  engagement,  she  is  entitled  to 
salvage  reward;  The  Minnehaha,  coram  P.  C.  1  Lush.  (Ad.)  335, 
347;  The  Julia,  1  Id.  224,  231;  The  Saratoga,  1  Id.  318,  321. 
Charter-party.  Although  there  may  not  .be  specific  performance  had  of  a  Charter- 
party,  De  Mattos  r.  Gibson,  28  L.  J.  (Ch.)  498,  502 ;  the  Court  may 
grant  an  injunction  against  the  performance  of  any  other  but  the 
Charter-party  in  question,  Sevin  v,  Deslandes,  30  L.  J.  (Ch.)  457. 

As  to  conditions  precedent  in  a  Charter-party,  see  Seger  r.  Duthie, 
29  L.  J.  (C.  P.)  253;  30  L.  J.  (C.  P.)  65;  Santos  v.  Brice,  30  L.  J. 
(Ex.)  108;  Behn  «;.  Burness,  31  L.  J.  (Q.  B.)  72. 


Towage. 
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The  ordinary  clause  "  now  in  the  port  of "  at  the  commence- 
ment of  the  ordinary  memorandum  of  Charter-party,  without  more, 
does  not  make  a  condition  precedent;  Behn  v,  Bumess,  31  L.  J. 
(Q.  B.)  72,  on  the  authority  of  Dimech  v.  Corlett,  12  Moore,  P.  C. 
199. 

A  Charter-party  to  "a  safe  port"  in to  be  afterwards  named, 

is  not  satisfied  by  a  port  which,  though  the  navigation  be  safe,  cannot 
be  entered  without  danger  of  confiscation;  Ogden  v.  Graham,  31  L.  J. 
(Q.  B.)  26. 

Warranty  to  sail  before  any  other  ship  except "  under  penalty 

of  forfeiting  half  the  freight ;  "  held  that  hquidated  damages  were 
here  intended  by  the  parties;  Sparrow  v»  Paris,  31  L.  J.  (Ex.)  137. 

Transhipment  of  a  cargo  at  an  intermediate  port  upon  stipulation  Performanoe 
of  a  much  higher  freight  than   the  current  rate   does  not  bind  the  ^^^^  charter- 
owner  of  the  cargo  to  pay  more  than  the  original  freight,  this  stipula- 
tion being  fraudulent  as  to  him,  and  only  binding,  if  at  all,  on  the 
original  shipowner;  Matthews  v.  Gibbs,  30  L.  J.  (Q.  B.)  55. 

If  a  cargo,  after  being  duly  laden  on  board,  is  necessarily  put  on 
shore  again  for  the  purposes  of  the  ship,  there  is  no  obUgation  on 
the  freighter  to  re-load  it;  General  Steam  Navigation  Company  v. 
Slipper,  31  L.J.  (C.  P.)  185. 

The  indorsee  of  a  bill  of  lading  ceases  to  be  liable  for  the  freight  Paymenta 
when  he  indorses  away  the  bill  of  lading,  notwithstanding  the  terras  ""^®''  charter- 
of  the  18  &  19  Vict.  c.  Ill,  s.  1;  Smurthwaite  v.  Wilkins,  31  L.J.  ^'^^' 
(C.P.)214. 

The  chartered  freight,  being  higher  than  that  in  the  bill  of  lading, 
is  binding  on  the  consignee  when  he  is  the  agent  of  the  shipper 
and  owner  of  the  cargo,  or  when  he  takes  the  bill  of  lading  with 
full  notice  of  the  terms  in  the  Charter-party;  Kern  v.  Deslandes, 
30  L.  J,  (C.  P.)  297. 

The  assignees  of  a  bill  of  lading  are  not  rendered  liable  for  demur- 
rage by  the  appearance  in  the  margin  of  these  words  :  "  there  are  eight 
working  days  for  unloading  in  London  " ;  Chappel  v.  Comfort,  31 
L.  J.  (C.  P.)  58.  But  if  the  assignee  expressly  promised  the  master 
to  discharge  the  cargo  within  a  reasonable  or  a  specified  time,  the 
delivery  of  the  goods  to  him  is  a  good  consideration  for  that  con- 
tract, notwithstanding  the  master  was  under  contract  with  the  consignor 
to  make  delivery  to  the  same  person ;  Scotson  v,  Pegg,  30  L.  J.  (Ex.) 
225. 

Injury  or  loss  of  a  salvor's  vessel  whilst  engaged  in  salvage  services.  Salvage. 
is  presumed  to  have  been  occasioned  by  the  nature  of  the  service,  and 
the  onus   of  proving    the  contrary  is    upon  the    other  party;    The 
Thomas  Blyth,  1  Lush.  (Ad.)  16. 

If  a  ship  or  cargo  be  not  saved,  there  can  be  no  salvage ;  and  if 
this  result  follow  from  the  miscarriage  or  misconduct  of  the  salvors' 
agent,  however  meritorious  their  own  exertions  may  have  been,  thev  are 
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identified  with  their  agent  for  this  purpose,  and  their  cLiim  for  salrage 
entirely  fails.  Nerertheless,  if  the  salvage  is  finally  effected,  those 
who  meritoriously  contributed  to  it,  are  entitled  to  share  in  the 
reward,  although  the  part  they  took,  standing  by  itself,  would  not  in 
fact  have  produced  it.  And  when  success  is  finally  obtained,  no  mere 
mistake  or  error  of  judgment  in  the  manner  of  procuring  it,  short 
of  wilful  or  criminal  misconduct,  will  work  an  entire  forfeiture  of 
the  salvage;  The  Atlas,  6  L.  T.  N.  S.  737;  The  Undaunted, 
1  Lush.  (Ad.)  90. 

Plea, — that  the  underwriters  on  an  ordinary  policy  of  insurance  are 
by  a  custom  known  to  the  plaintiff  and  defendant  not  liable  for  jettison 
of  deck  cargo,  —  held  good  on  demurrer ;  Miller  r.  Tetherington, 
30  L.J.  (Ex.)  217. 

In  an  action  in  rem  founded  on  a  lien  (see  the  notes  to  the  statute 
of  1861)  there  is  no  question  of  ultimate  liability;  the  lien  must 
be  satisfied,  if  need  be,  to  the  extent  of  the  ship*s  value;  The 
Ruby  Queen,  1  Lush.  (Ad.)  266;  Duncan  v,  Benson,  1  Exch.  537> 
555. 

The  rule  of  ranking  claims  is  a  rule  of  the  hx  fori;  The  Union, 
Degan,  1  Lush.  (Ad.)  128. 

A  shipwright  receives  a  vessel  into  his  yard  and  repairs  her,  sub- 
ject to  existing  obUgations  upon  her,  and  therefore  his  tien  b  post- 
poned to  prior  salvage,  and  to  prior  wages  of  seamen  and  master, 
including  allowances  to  foreign  seamen  to  carry  them  home.  Subse- 
quent necessaries  and  wages  rank  after  the  shipwrights  hen;  The 
Gustaf,  6  L.  T.  N.  S.  660. 

The  Court  of  Admiralty  never  remits  seamen  to  the  doubtful  chance 
of  recovering  their  wages  against  an  embarrassed  owner ;  The  Union, 
1  Lush.  128,  136. 

Seamen's  wages  are  preferred,  it  seems,  before  other  liens,  and 
without  regard  to  the  ordinary  rule  of  ranking,  "I  have  in  the 
cases  quoted — the  Mary  Ann,  the  Janet  Wilson,  and  the  Jonathan 
Goodhue — intimated  an  opinion  that  the  bondholder  ought  to  be 
preferred,  because  the  bond  has  been  auxiliary  to  the  saving  of  the 
wages, — because  it  has  saved  the  fund  to  which  the  seaman  is  resort- 
ing. I  have,  however,  never  decided  the  question.  Upon  an  examina- 
tion of  all  the  cases,  and  upon  investigation  of  the  practice  of  the  Court. 
I  find  that  no  distinction  has  ever  been  taken  between  wages  earned 
before  and  wages  earned  after  a  bond;  that  in  practice  both  have  been 
alike  preferred  to  the  bond.  I  think  it  better  that  the  ancient  prac- 
tice of  the  Court  should  not  be  disturbed,"  per  curiam ;  The  Union, 
Degan,  1  Lush.  128,  137 ;  30  L.  J.  (Ad.)  17,  S.  C.  N.B.  This  is  an 
important  correction  by  the  learned  judge  of  what  is  set  down  at  p.  597 
of  the  treatise  on  the  Law  of  Merchant  Shipping  on  his  own  authority. 
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Regulations  for  preventing  Collisions  at  Sba. 


Notice, 

1 .  By  virtue  of  the  "  Merchant  Shipping  Act  Amendment  Act, 
1862/'*  and  of  an  Order  in  Council  dated  9th  January,  1863,  the 
following  Regulations,  containing  certain  verbal  amendments,  are 
substituted  for  the  Regulations  contained  in  the  Schedule  to  the  Act. 

2.  The  following  Regulations  come  into  operation  on  the  1st  of 
June,  1863. 

3.  The  following  Regulations  apply  to  all  ships,  whatever  their 
nationality,  within  the  limits  of  British  jurisdiction,  and  to  British 
and  French  ships  whether  within  British  jurisdiction  or  not. 

4.  The  Order  in  Council  containing  these  Regulations  is  published 
in  the  London  Gazette  of  the  13th  January,  1863.f 

T.  H.  FARRER, 

Board  of  Trade,  Assistant  Secretary, 

January,  1863.  Marine  Department, 
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t  A  French  Iruslatioii  of  these  fiegnIaiioDi  has  been  published  in  France  under 
the  authority  of  the  French  QoTemment. 
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16.  Ships  under  steam  to  slacken  speed. 

17.  Vessels  overtaking  other  vessels. 

18.  Construction  of  Articles  12,  14, 15,  and  17. 

19.  Proviso  to  save  special  cases. 

20.  No  ship  under  any  drcumstanoes  to   n^lect  proper 

precautions. 

Preliminary, 

Art.  I.  In  the  following  rules  every  steam  ship  which  is  under 
sail  and  not  under  steam  is  to  be  considered  a  sailing  ship;  and 
every  steam  ship  which  is  under  steam,  whether  under  sail  or  not,  is 
to  be  considered  a  ship  under  steam. 

Bules  concerning  Lights. 

Lights.  Art.  2.  The  lights  mentioned  in  the  following  Articles,  numbered 

3,  4,  5,  6,  7,  8,  and  9,  and  no  others,  shall  be  carried  in  all  weathers, 
from  sunset  to  sunrise. 

J^*"^r  Art.  3.  Seagoing  steam  ships  when  under  weigh  shall  carry: 

(a.)  At  the  Foremen  Head,  a  bright  white  light,  so  fixed  as  to 
show  an  uniform  and  unbroken  light  over  an  arc  of  the  horizon  of 
20  points  of  the  compass;  so  fixed  as  to  throw  the  light  10  points 
on  each  side  of  the  ship,  viz.,  from  right  ahead  to  2  points  abaft  the 
beam  on  either  side ;  and  of  such  a  character  as  to  be  visible  on  a 
dark  night,  with  a  clear  atmosphere,  at  a  distance  of  at  least  five 
miles: 

(&.)  On  the  Starboard  Side,  a  green  light,  so  constructed  as  to 
throw  an  uniform  and  unbroken  light  over  an  arc  of  the  horizon  of 
10  points  of  the  compass  ;  so  fixed  as  to  throw  the  light  from  rig^t 
ahead  to  2  points  abaft  the  beam  on  the  starboard  side;  and  of 
such  a  character  as  to  be  visible  on  a  dark  night,  with  a  dear  atmo- 
sphere, at  a  distance  of  at  least  two  miles : 

(c.)  On  the  Port  Side,  a  red  Ught,  so  constructed  as  to  show  an 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  10  points 
of  the  compass ;  so  fixed  as  to  throw  the  hght  from  right  ahead  to 
2  points  abaft  the  beam  on  the  port  side ;  and  of  such  a  character 
as  to  be  visible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  distance 
of  at  least  two  miles : 

(d,)  The  said  green  and  red  side  lights  shall  be  fitted  with  inboard 
screens,  projecting  at  least  three  feet  forward  from  the  light,  so  as 
to  prevent  these  hghts  from  being  seen  across  the  bow. 

Lights  for  Art,  4.  Steam  ships,   when  towing   other  ships,    shall  carry  two 

steam  tugs.  jjnglit  white  mast-head  lights  vertically,  in  addition  to  their  side 
hghts,  so  as  to  distinguish  them  from  other  steam  ships.  Each  of 
these  mast-head  lights  shall  be  of  the  same  construction  and  character 
as  the  mast-head  hghts  which  other  steam  ships  are  required  to 
carry. 

Lights  for  Art.  5.  Sailing  ships  under  weigh,  or  being  towed,  shall  carry  the 

eailiiig  ships. 
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same  lights  as  steam  ships  under  weigh,  with  the  exception  of  the 
white  mast-head  lights,  which  they  shall  ncTcr  carry. 

Art.  6.  Mlienever,  as  in  the  case  of  small  vessels  during  bad  weather,  Ezoeptioiml 
the  green  and  red  lights  cannot  be  fixed,  these  lights  shall  be  kept  on  ^^  ^y^i*" 
deck,  on  their  respective  sides  of  the  vessel,  ready  for  instant  exhi- 
bition; and  shall,  on  the  approach  of  or  to  other  vessels,  be  exhibited 
on  their  respective  sides  in  sufficient  time  to  prevent  collision,  in  such 
manner  as  to  make  them  most  visible,  and  so  that  the  green  Ught 
shall  not  be  seen  on  the  port  side,  nor  the  red  light  on  the  starboard 
side. 

To  make  the  use  of  these  portable  lights  more  certain  and  easy; 
the  lanterns  containing  them  shall  each  be  painted  outside  with  the 
colour  of  the  light  they  respectively  contain,  and  shall  be  provided  with 
suitable  screens. 

Art  7.  Ships,  whether  steam  ships  or  sailing  ships,  when  at  anchor  Lighti  for  ships 
in  roadsteads  or  fairways,  shall  exhibit,  where  it  can  best  be  seen,  but  **  anchor, 
at  a  height  not  exceeding  twenty  feet  above  the  hull,  a  white  light  in  a 
globular  lantern  of  eight  inches  in  diameter,  and  so  constructed  as  to 
show  a  clear  uniform  and  unbroken  light  visible  all  round  the  horizon, 
and  at  a  distance  of  at  least  one  mile. 

Art.  8.  Sailing  pilot  vessels  shall  not  carry  the  lights  required  for  Lights  for  pilot 
other  sailing  vessels,  but  shall  carry  a  white  light  at  the  mast-head,  ^^"^^ 
visible  all  Tound  the  horizon, — ^and  shall  also  exhibit  a  flare-up  light 
every  fifteen  minutes. 

Art.  9.  Open  fishing  boats  and  other  open  boats  shall  not  be  required  Lights  for 
to  carry  the  side  lights  required  for  other  vessels;  but  shaU,  if  they  do  ^j'^^J^T*^ 
not  carry  such  lights,  carry  a  lantern  having  a  green  slide  on  the  one 
side  and  a  red  slide  on  the  other  side;  and  on  the  approach  of  or  to  other 
vessels,  such  lantern  shall  be  exhibited  in  sufficient  time  to  prevent 
collision,  so  that  the  green  light  shall  not  be  seen  on  the  port  side,  nor 
the  red  Hght  on  the  starboard  side. 

Fishing  vessels  and  open  boats  when  at  anchor,  or  attached  to  their 
nets  and  stationary,  shall  exhibit  a  bright  white  light. 

Fishing  vessels  and  open  boats  shall,  however,  not  be  prevented  from 
using  a  flare-up  in  addition,  if  considered  expedient. 

Rules  concerning  Fog  Signals. 

Art.  10.  ^Whenever  there  is  fog,  whether  by  day  or  night,  the  fog  Fog  signals, 
signals  described  below  shall  be  carried  and  used,  and  shall  be  sounded 
at  least  every  five  minutes;  viz.: — 

(a.)  Steam  ships  under  weigh  shall  use  a  steam  whistle  placed  before 
the  funnel,  not  less  than  eight  feet  from  the  deck: 

(6.)  Sailing  ships  under  weigh  shall  use  a  fog  horn: 

(c.)  Steam  ships  and  sailing  ships  when  not  under  weigh  shall  use 
a  bell. 
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Steering  and  Sailing  Rules. 
Two  sailing  Art.  1 1 .  If  two  sailing  ships  are  meeting  end  on  or  nearly  end  on  so 

I  ips  mee    g.   ^  ^^  involve  risk  of  collision,  the  helms  of  both  shall  be  put  to  port,  so 

that  each  may  pass  on  the  port  side  of  the  other. 

TwoniUng  Art.  12.  When  two  sailing  ships  are  crossing  so  as  to  involve  risk 

sbipB  croKring.  ^f  coUision,  then,  if  they  have  the  wind  on  different  sides,  the  ship 

with  the  wind  on  the  port  side  shall  keep  oat  of  the  way  of  the  ship 

with  the  wind  on  the  starboard  side  ;  except  in  the  case  in  which  the 

ship  with  the  wind  on  the  port  side  is  close  haaled  and  the  other 

ship  free,  in  which  case  the  latter  ship  shall  keep  out  of  the  way;  but 

if  they  have  the  wind  on  the  same  side,  or  if  one  of  them  has  the 

wind  aft,  the  ship  which  is  to  windward  shall  keep  out  of  the  way 

of  the  ship  which  is  to  leeward. 

Twosbipa  Art.   13.  If  two  ships  under  steam  are  meeting  end  on  or  neariy 

under  ateam      end  on  SO  as  to  involve  risk  of  collision,  the  helms  of  both  shall  be 

^'  put  to  port,  so  that  each  may  pass  on  the  port  side  of  the  other. 

Two  ships  Art.  14.  If  two   ships  under  steam  are  crossing  so  as  to  involve 

under  steam      ^gj^  ^£  collision,  the  ship  which  has  the  other  on  her  own  starboard 
croBsmg.  '         «  t 

side  shall  keep  out  of  the  way  of  the  other. 

Sailing  ship  Art.  15.  If  two  ships,  one  of  which  is  a  sailing  ship,  and  the  other 

a^lriiip under  ^  gteam    ship,   are   proceeding  in   such  directions  as  to  involve  risk 

of  collision,  the  steam  ship  shall  keep  out  of  the  way  of  the  saOing 

ship. 
Ships  under  ^^'  ^^-  ^^^^  Steam  ship,  when  approaching  another  ship  so  as 

■tc^m  to  to  involve  risk  of  collision,  shall  slacken  her  speed,  or,  if  necessaij, 

en  speed.    ^^^^  ^^^  reverse;  and  every  steam  ship  shall^  when  in  a  fog,  go  at  a 

moderate  speed. 
Vessels  over-         Art.  17*  Every  vessel  overtaking  any  other  vessel  shall  keep  out  of 
teddng  other     ^y^^  ^^^  ^^  ^j^^  ^^  last-mentioned  vessel. 

Construction  of     Art.  18.  Where  by  the  above  rules  one   of  two  ships  is  to  keep 
Articles  12, 14,  q^i  ^f  ^j^g  ^^y,  the  other  shall  keep  her  course  subject  to  the  Quali- 

'  *      fications  contained  in  the  following  article. 

Proviso  to  saTo      Art.  19.  In  obeying  and  construing  these  rules,  due  regard  must 
special  cases.     \^q  j^^d  to  all  dangers  of  navigation;  and  4ue  regard  must  also  be  had  to 
any  special  circumstances  which   may   exist  in   any  particular  case 
rendering   a   departure  from  the  above  rules  necessary  in  order  to 
avoid  immediate  danger. 
No  ship,  under      Art.  20.  Nothing  in  these  rules  shall  exonerate  any  ship,  or  the 
any  circnm-      owner,  or  master,  or  crew  thereof,  from  the  consequences  of  any  neglect 
r^ert  proper   ^  ^"7  lights  or  signals,  or  of  any  neglect  to  keep  a  proper  look-out, 
precautions.      or  of  the  neglect  of  any  precaution  which  may  be  required  by  the  ordi- 
nary practice  of  seamen,  or  by  the  special  circumstances  of  the  case, 

DIAGRAMS. 
N.B.  For  the  iUnstratiTe  diagrams,  see  pp.  271,  272  of   ''Maclachlan's  Law  of 

Merchant  Shipping." 
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ACTION  AT  COMMON  LAW, 
DO  new  rights  of,  3,  i,  5 
none  for  salyage,  56 

ACTION  IN  REM 

hiiherto  grounded  on  lien,  55 

no  longer  ezoliudvely  so,  56,  57 

for  baUding,  equipping,  repftiiing,  57 

necessaries,  57,  58 

damage  to  caigo  on  board,  58 
against  what  ship,  59 

damage  by  any  ship,  59 

life-salvage  in  what  cases,  61 

wages  of  master  and  seamen,  61 

disbursements  of  master,  61 

ADMIRALTY  COURT, 
Act  for,  1861,  55 

former  limits  to  the  jurisdiction  of,  55,  56 
jurisdiction  extended,  55,  5Q 

over  claims  for  bnUding,  equipping  and  repairiug,  57 
for  necessaries,  58 
what  are  necessaries,  57,  58 
for  damage  to  cargo,  58 

damage  by  any  ship,  59 
between  co-owners,  59,  60 
former  jurisdiction,  60  . 
extends  to  what  ships,  60 
does  not  include  equitable  jurisdiction,  61 
for  life-salTage,  61 
wages  of  master  and  seamen,  61 
disbursements  of  master,  61 
basis  of  former  jurisdiction,  55,  61,  62 
limits  of  former  jurisdiction,  55,  61,  62 
mortgages,  62 

sale  of  transmitted  shares,  68 
distribution  of  fund  in  damage  causes,  63 
is  made  a  Court  of  Record,  63 
reason  for,  63,  64 
nature  of  a  record,  64 
decrees  and  orders  to  haye  effect  of  judgment  of  record,  63 
judgment  of  record  is  a  charge  on  what,  64 
must  be  restored  for  that  purpose,  64 
execution  upon,  64 
proceedings  in  nature  of  interpleader,  64,  65 
may  order  to  answer  interrogatories,  65,  66 

inspection  or  production  of  documents,  65,  66 
inspection  of  property  by  Trinity  Masters,  66 
to  proceed  without  service  of  citation,  67 
subpoBua  0^  may  be  served  out  of  England  and  Wales,  67,  G3 
powers  in  respect  of  arbitrations,  68—73 
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ADMIBALTT  COXJRr--{eoniinwd). 
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oaths  before,  73 
perjury  before,  78 
appeal  from,  in  interlocatory  matters,  74 
bail  in,  good  in  Court  of  Appeal,  64 
power  to  hear  causes  and  cross  canses  together,  74 
to  equalise  in  point  of  security  lodg^  74,  75 
jurisdiction  o^  in  personam  or  in  remy  75 

BKNEFICUL  INTEREST, 

includes  what,  under  new  Act,  2,  4,  5 
does  not  include  fordgner's  interest,  6 
purpose  of  extending  the  meaning  of,  4 

BENBFICIART 

not  to  be  confounded  with  owner,  4 
may  not  be  a  fordgner,  0 

CASES  IN  MARITIME  LAW,  75—80 

CONSTRUCTION, 

rules  of,  1,  2,  3,  55,  56 
interpretation  of  terms,  41,  57 

CONTRACT, 

interests  arising  under,  dassed  with  beneficial  interesU,  2 
object  of  80  classing  them,  4 
executory,  effect  of,  generally,  3 

in  respect  of  shipping,  3,  5 

no  ground  of  action,  3,  4,  5 

ground  of  suit  in  equity,  when,  5 
not  within  Admiralty  jurisdiction  formerly,  56 
now  it  is  within  it»  56,  59,  60,  61,  62 

DANGEROUS  GOODS, 

provision  as  to,  extended  to  foreign  ships,  24 

EMBEZZLEMENT, 

persons  under  Local  Marine  Board  may  be  guilty  or,  11 

what  acts  of  theirs  amount  to,  11,  12 

pains  and  penalties  for,  12 

description  of  property  in  indictment  for,  12 

ENGINEERS 

most  be  certificated,  7,  9 

what  grade  of  oeiiificate  for  what  ship,  7 

I^enalty  for  breach  of  the  law  in  respect  of  ceitiiicalcij,  7,  ^ 

civil  consequences  of  such  breach,  8 

examination  and  examiners  of  engineers,  8 

fees,  in  respect  of,  8 
certificates  of  competency  or  service,  9 

conditions  of,  8,  9 

registration  of,  evidence  of  what,  10 

renewable,  10 

offences,  in  respect  of,  10 

production  of,  to  whom,  10 
conduct  of  engineers  may  be  investigated  by  whom,  10 
report  of  engineer  surveyor,  10 
power  of  withdrawal  or  renewal  of  certificates,  16,  17 
by  whom  to  be  used,  16 
penalty  for  not  delivering  up  certificates  to  such  pei-sons,  17,  18 

ENGINEER-SURVEYOR, 

additional  particulars  required  in  his  report,  10 

ENTRY, 

meaning  of,  41 

EQUITIES 

in  respect  of  ship  propei-ty,  former  law,  3 
how  affected  by  the  new  Act,  5 
what  equities  may  be  enforced,  8,  5 
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KQUITIS3— (con^tMcQ. 

how  affected  by  notice,  5 

do  not  appear  on  the  registeri  2,  4,  5 

do  not  affect  the  powers  of  registered  owner,  6 

how  affect  purchaser,  6 

who  may  not  acquire  an  equity  in  respect  of  ship  property,  6 

how  far  regarded  formerly  by  AdminUty  Courts  56,  57 

BYIDENCK 

registsr  of  engineers'  certificates,  primd  facie  evidence  of  what,  10 

under  indictment  for  embezzlement,  12 

in  an  action  on  a  bill  of  exchange  for  wages,  14 

for  wages  of  seamau  lost  with  his  ship,  15 
of  safety  regulations,  18 
breach  of,  implies  personal  fault,  19 

is  ground  for  presuming  fkult  in  collision,  19 
running  away  after  collision  is  a  presumptive  evidence  of  fault,  21 
of  passengers  having  been  on  board  lost  ships,  88 

powers  to  enforce  answers  to  interrogatories,  inspection  and  production  of 
documents,  65,  66 

EXAMINEES, 

who  may  be,  74 

FISHING  BOATS 

subject  to  Merchant  Shipping  Act,  11 

FOG-SIQNALS.     (See  Safety  Regvlati<yM.) 

GOODS, 

meaning  of,  41 

owner  of,  includes  whom,  42,  43 

his  ^ilure  empowers  shipowner  to  land,  &c.,  43 
he  may  interpose  notwithstanding,  44 
may  have  them  after  assortment,  when,  44,  45 
may  obtain  his  goods  by  deposit,  46 
course  open  to  him  in  respect  of,  46 — 48 
damage  to,  on  board,  action  in  rem  for,  58 

INSUEANCES 

protected  firom  prejudice  under  limited  liability  provisions,  87 
non-seaworthiness  from  lack  of  certificates,  8 

INSPECTION 

of  documents,  order  for,  65,  66 

of  property  by  Trinity  Masters,  66^  67 

INTEEPLEADEE  PEOCEEDINGS, 

Admiralty  jurisdiction  over,  64,  65    , 

INTEEEOOATOEIES, 

order  to  answer,  65,  66 
practice  relating  to,  66 

JUDGMENT 

in  Admiralty  Court,  effect  of,  63,  64 

LANDING  CAEGO, 

difficulty  attending,  so  as  to  preserve  lien  for  freight,  42 
provisions  for  &cilitating,  41—49 
powers,  in  whom  vested,  43 
for  what  reasons,  48 
to  be  exercised,  when  and  how,  43,  44 

LIEN  AT  COMMON  LAW 

for  freight,  difficulty  of  preserving  hitherto,  42 
may  be  preserved,  how,  45 
what  lien,  45,  46 
for  how  much,  46 

LIEN,  MAEITIME, 

the  sole  foundation  formerly  of  action  in  r«m,  55 
no  longer  exclusively  so,  55,  56 
ranking  of,  5G 
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LIGHT  DUBS, 

peraonB  made  liable  for,  30 
repayment  of  such  persomi,  30 
may  be  leTied,  for  what,  31 
aoooontA  of,  and  application  of,  31 

LIGHTHOUSE  AUTHORITIES, 

their  boats  subject  to  Merchant  Shipping  Act,  11 

their  ships  and  boats  exempted  from  tolls,  light-daes,  and  rates,  31 

rules  for  inspection  of  lights,  29 

LIGHTS.     (See  Safety  Regulations.) 

LOCAL  ACTS, 

powers  under,  saved,  49 

LOCAL  MARINE  BOARD, 

power  of  determining  quorom,  11 

MASTERS, 

new  places  of  examination  for  certificates,  12 

powers  of  suspending,  cancelling,  or  renewing  certificate,  17 

in  whom  Tested,  16,  17 
penalty  for  not  deliyering  np  certificate,  17,  IS 
wages  0^  suit  in  rem  for,  61,  62 
disbursements  of,  action  in  rem  for,  61,  62 

MATES, 

new  places  of  examination  for  certificates,  12 
powers  of  cancelling,  &c.,  certificate  of,  16,  17 
person  to  exercise  them,  1 6 
penalties  for  not  delivering  up  certificate,  17,  18 

MORTGAGE, 

questions  touching,  within  Admiralty  Court  juriidieiion,  62 

MORTGAGEE, 

equities  may  be  enforced  against,  3,  5 
how  efi'ected  by  notice,  5,  6 

NECESSARIES, 

action  in  rem  for,  57,  58 
what  are,  58 

OWNER 

of  ship  is  individual  and  absolute  in  power,  4,  6 
distinguished  from  a  beneficiary,  4 
equities  may  be  enforced  against,  3,  5 

not  in  favour  of,  5 
no  action  at  law  for,  on  executory  contract,  5 
limited  liability  of,  provisions  for,  35,  86 
effect  of,  36,  37 

upon  insurances,  37 
includes  whom,  41 

powers  of  landing  cargo,  &c.,  vested  in,  43 
how  and  when  to  be  exercised,  43,  44 
power  of  landing  cargo  subject  to  lien,  45 

what  lien,  and  for  how  much,  46 
course  open  to,  in  respect  of  goods  so  landed,  46  —  48 

questions  between  co-owners  within  Admiralty  Court  jarisdictioD,  59,  60,  61 
and  in  damage  causes,  63 

PASSENGERS, 

misconduct  of,  22,  23 

penalties  for,  22,  28 
arrest  of,  how,  and  by  whom,  24 
how  proved  to  have  been  on  board  of  lost  ship,  88 

PILOTAGE. 

Powers  of  Board  of  Trade  to  make  new  arrangements,  25,  26,  27 


INDEX  TO  SUPFLEMEKT. 

PILOTAGE,— (eon(tn«€d). 

confirmation  of  proYiBional  orders,  28 
exemption  from  oompnkory  pilotage  extended,  28 
funds  of  the  Bristol  and  CH^annel  pilots,  29 

PRACTICE  IN  ADMIRALTT. 

decrees  in  nature  of  judgments  of  record,  63,  61 

execution  upon,  64 

interpleader  summons,  64,  65 

answer  to  interrogatories,  65 

inspection  and  production  of  documents,  65,  66 

inspection  of  property  in  the  nature  of  a  fiew  bj  jvy«  ^6,  67 

admission  of  documents  by  parties,  67 

order  to  proceed  without  service  of  citation,  67 

service  may  be  made  out  of  England  and  Waki,  67 

powers  to  refer  to  arbitration,  68 

and  to  deal  with  references,  78—73 
powers  of  registrars,  73 

oaths  before,  78 

perjury  before,  73 
appeal  in  interlocutory  matters  by  leave  of  tk)  jtsdgfl^  74 

bail  below,  good  above,  74 
causes  and  cross  causes  may  be  heard  together,  75 

and  made  alike  in  point  of  security  lodged,  75 

PROCTORS, 

stamp  duties  not  payable  on  subsequAnt  adnission^  74 
may  be  agents  of  solicitors,  74 

PURCHASER, 

acquisition  of  rights  generally,  3 
under  Merchant  Shipping  Act,  8 
executory  contract^  3,  4,  5 
statutory  bill  of  sale,  4 
what  equities  he  may  enforce,  5 
how  affected  by  notice^  5,  6 

REGISTER 

not  affected  by  the  new  Act,  2,  8,  4,  5,  6 

REGISTRAR 

may  not  receive  notice  of  trust,  3 

powers  0^  in  respect  of  arbitrations,  68 — 78 

to  determine  amount  of  fees  for  witnesses,  73 

power  of,  to  administer  oaths,  73 

perjury  before,  73 

appointment  of,  73 

who  may  be,  73 

REPEAL 

of  statutory  provisions,  2 
impUed,  excluded,  1,  2 
consequent  rules  of  construction,  1,  2 
of  statutory  provisions,  74 

REPORT, 

meaning  o(  41 

RULES  OF  THE  SEA.    (See  Safety  JUfiuUUumt,) 

SAFETY  REGULATIONS 

as  to  lights,  fog  signals,  and  rules  of  the  sea,  18,  19,  20,  21,  56,  54 

new  regulations,  when  come  in  foree^  18 

how  proved,  18 

are  binding  on  all  owners  and  masten^  18 

breach  of,  is  misdemeanor,  18,  19 

implies  wilful  de£ftult  in  person  in  command,  19 
primd  fcteU  evidence  of  fitult  in  case  of  oollision,  19 

inspection  for  enforcing,  20 
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SAFETY  BEGULATIONS— ((xm/tftuecQ. 
local  roles  for,  21 

in  case  of  collision,  one  ship  to  wait  and  assist  the  other,  21 
time  of  sanrejing  steamers,  22 
period  covered  by  the  report,  22 
misconduct  of  passengers,  2^  23 

penalties  for,  22,  28 
penalties  for  injoring  steamer  or  molesting  the  crew,  23 
arrest  of  offenders,  how  and  by  whom,  24 
provision  as  to  dangerous  goods  extended  to  foreign  ships  in  United  Kingdom, 

24 
international  arrangements,  38,  39,  40 

SALVAGE, 

right  to,  may  be  abandoned  by  sesman*s  contract^  when,  12,  13 

when  not,  13 
summary  jurisdiction  over,  extended,  82,  33 

regulations  affecting,  32,  33 
valuer,  appointed  by  whom,  83 
Court  of  Session  includes  what,  56 
not  within  common  law  jurisdiction,  56 
life-salvage,  extended  jurisdiction  and  powers  over,  61 

SBAMBN 

may  abandon  right  to  salvage,  when,  12,  13 

when  not,  13 
payment  of  wages  to,  abroad,  how,  13 
rules  of  evidence  In  respect  of,  13,  14 
wages  and  effects  o^  when  deceased  abroad,  14 
recovery  of  wages  o^  when  lost  with  ship,  15 

by  what  evidence,  15,  16 
conditions  of  relief  abroad,  16 
actions  in  rem  for  wages,  extended  jurisdiction,  61,  62 

SHIPOWNER.     (See  Owner.) 

SHIPWRIGHT, 

action  in  rem  for  building,  equipping,  repairing,  57 

SUPERINTENDENTS  OF  SHIPPING  OFFICES, 
what,  11 

TONNAGE  RATES, 

basis  of,  may  be  altered,  7 

WAGES 

to  be  paid,  when  abroad,  in  money  if  practicable,  13,  14 

if  by  bill,  new  rules  of  evidence  in  respect  of,  14 
of  deceased  seaman,  14 
of  seaman  lost  with  the  ship,  15 

evidence  in  recovery  of,  15,  16 
extended  jurisdiction  as  to,  61,  62 

WAREHOUSE, 

includes  what,  41,  42 

WAREHOUSE-OWNER, 
is  who,  41,  42 

his  duties  when  cargo  is  landed  subject  to  lien,  46  —  49 
his  rights,  48,  49 
protection  of,  49 

WHARF, 

includes  what,  41,  42 

WHARF-OWNER, 

is  who,  41,  42 
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W£KCK, 

title  to,  preserred  from  prejudice,  34 
Crown  title  to,  preserved,  84 

and  in  respect  of  Dachies  of  lAncaster  and  Cornwall,  34,  35 


YACHTS, 

subject  to  Merchant  Shipping  Act^  11 
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In  Tuto  Vols,    Demy  8ro.    Pria  2iL  12*.  6(2.  cloth, 

WARREN'S    LAW    STUDIES. 

Third  EdUum. 

A  Popular  and  Pbaotical  Introduction  to  Law  Studies,  and  to  every 
department  of  tbe  Legal  Frofenion.  B7  Samuil  Warren,  of  the  Inner  Temple, 
Esq.,  D.CL.  Ozoo,  F.R.S.,  one  of  Her  MtgoBty'a  Couniel,  Recorder  of  Hull,  and 
Master  in  Lunacy.    1863. 

*^*  In  this  work  are  contained  careful  elementary  expoations,  dengned  for  both 
tbe  profession  and  the  public  at  large,  of  all  the  important  changes  effected  during 
the  last  forty  years,  in  every  department  of  our  remodelled  jurisprudence,  including 
even  the  legislation  of  the  present  year. 


<ti 


'  The  part  of  the  work  which  we  concelTe  to 
be  of  most  value,  ia  that  In  which  the  author 
gives  aa  aocount  of  the  admiuuitration  of  dvil 
JuBtioo,  aud  of  its  varioos  departmente.  A  stu- 
dent will  find  nowhere  else  so  readable  aud 
gzaphio  an  introductoty  sketch  ol  SngUsh  law 


and  tribunnlfl.    Even  a  banister  who  is  oon- 


venant,  fhim  his  reading  and  practice,  with 
onlv  one  of  the  great  branches  of  law,  may  read 
with  pro&t  Mr.  Wamm's  summary  rolating  to 
the  othoi-s.'*— fioeicftor*'  Journal,  March  26, 1864. 


In  One  Vol.    Soyal  Svo.    Price  12. 16s.  eloih, 

MACLACHLAN'S    LAW    OF    MERCHANT    SHIPPING. 

A  Tbeatisb  ox  THB  LjlW  of  Mbrchant  Shipping,  with  Supplsusnt.   By  Datio 
Maclachlan,  M.A.,  of  the  Middle  Temple,  Barrieter-at-Law.    1862. 


"Whatever  Mr.  Madachlan  has  written  is 
evidently  tho  result  of  his  best  oonsideratioD, 
and  is  expressed  with  precision  and  condsenoss. 
.  .  Indeed  we  hanuy  know  how  to  give  a 
higher  praise  to  a  legal  author,  or  we  should  be 
dispoaed  to  awatd  it  to  Mr.  Maclachlan  for  his 
perforouinoe ;  for  we  have  seldom  met  with  a 
law  book  that  deserves  more  praise  in  many 
respects  than  that  now  before  uh."— Solieitori* 
Journal,  Nov.,  1860. 

**It  is  a  careful,  well-considerBd,  and  tho- 
roughly conscientious  treatise  —  an  original 
essay,  and  not  a  mere  compilation.'*— law  3wn«t, 
Dec.  1860. 

"  That  case  (Oammell «.  Sewell)  is  well  oom- 
mented  on  in  a  work  on  the  Law  of  Shipping, 
by  Mr.  Madachlan,  which,  so  &r  as  I  have 


se^n,  appears  to  be  an  acquisition  to  Legal 
Literature."  —  Per  Williams,  J.,  in  Maitlond 
and  others  r.  Oroham  and  otiien,  corask  C.  B., 
14th  Nov.,  1860. 

'*  It  is  not  so  laid  down  in  a  book  I  was  look- 
ing into  last  night,— the  work  uix)n  Sliipnlng, 
by  Mr.  Maclachlan,  which  is  an  excoUont, 
able,  and  well-writton  work." — Per  Cockbum, 
L.  C.  J.,  in  Castrique  v.  Imrio,  coram,  £xch. 
Ch.  80th  Nov..  I860. 

"  As  to  the  hiw  upon  matters  of  this  descrip- 
tion, the  pxactloe  aud  prinoiples  laid  down  will 
be  found  in  Mr.  Pritcbard^  Digest,  and  Mr. 
Maclachlan's  excellent  work  on  Shipping  Law, 
which  I  commend  most  sincerolv  as  a  useAil 
volume."— Dr.  Luahington's  Juagment,  Law 
JowrwU,  Febniaxy,  1862. 


Royal  8vQ.    Price  5«.  doth, 

A  SUPPLEMENT  TO   MACLACHLAN'S   LAW  OF 

MERCHANT  SHIPPING. 

Indading  the  MmoBAHT  Shiffino  Act  Amsndmznt  Act,  1862,  and  the  Admibaltt 

Act,  1861.    1862. 
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12iiio.    Price  lOt.  6(f.  doth. 

BATEMAN'S    LAW    OF    AUCTIONS. 

Fourth  EdiUon. 
Tee  AnonovBXB*8  Ouidb,  coKTAixiNa  ▲  Pbaohcal  Trxatibb  on  thi  Ijlw  of 
AucnoNs;  with  a  complete  Series  of  ConditionB  of  Sale,  Rules  for  Valuing  Propertji 
the  Law  of  Diatrees,  and  numerous  Forma,  Tables  and  Precedents.  By  J.  BATKKjat^ 
Esq.,  LL.D.,  of  Lincoln's  Inn,  Borrister-at-Law,  late  Assistant  Solicitor  of  Excise,  &c. 
Fourth  Edition.  By  Rolla  Uoube,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  1863. 


In  TSffo  VoU    JeoyaZ  Svo,    Price  Zl.  8«.  dolh. 

LI ND LEY'S    LAW    OF    PARTNERSHIP. 

A  Tbbatisb  ok  thb  Law  of  pASTimaHip,  including  its  application  to  Joimt'StoA 
and  other  Compamet.  By  Nathaniel  Lindlbt,  Esq.,  of  the  Kiddle  Temple,  Banister* 
at-Law.     1863. 

"Wo  have  rarolv  met  with  a  treatise  con- 
oemiug  which  we  haye  ao  little  hesitation  in 
saying  that  it  reflects  the  liighest  honour  upon 
the  author,  who  has  by  this,  his  first  publica- 
tion, added  another  name  to  the  list  of  eminent 
writers  on  EuffUfih  jurisprudence." — Lav  Ma- 
gazine, August,  lb60. 

"  Such  a  work  requires  a  rare  combination  of 
intellectual  qualities — a  depth  of  intellect  to 
grasp  first  principles,  uutiriug  industry  in  the 
collection  of  cases,  clearness  of  perception  in 
detecting  the  principle  which  has  led  to  the 
decision  of  each  particular  case,  and  order  and 
clearness  in  stating  the  results  to  be  deduced 
ft-om  them  ooUeotiTely ;  all  these  are  the  quali- 
ties required  in  an  author  who  could  pro|)erlv 
xuidertake  and  execute  such  a  task.  A  work 
has  lately  appeared  fW>m  the  pen  of  Mr.  N. 
Liodley,  entitled  '  A  Treatise  on  the  law  of 
Partnership,  indudiug  its  a])plication  to  Joint- 
Stock  and  other  Companies,'  which  supplies 


the  want  to  which  we  have  alhided,  and  pcoi 
that  its  author  did  not  overrste  his  abilitica 
when  he  undertook  so  <merous  a  labour.  The 
language  is  rery  perspicuous,  and  the  arrange- 
ment of  the  work  eminently  scientific.*'— Zm 
Time*,  August.  1800. 

"  Mr.  lindley  approaches  his  laboara  in  a 
philosophical  spirit  He  first  lays  down  the 
general  principles  which  govern  Uie  legal  relsr 
tion  of  partners,  and  thenoe  branches  into  tiioae 
special  rules  which  apply  to  the  dlflbrent  species 
of  partnerships.  The  liaUUttes  of  directors  and 
also  of  sharonolderay  the  duration  of  those  lia- 
bilities, and  all  the  intricate  and  costly  mysteries 
of  the  winding-up  process,  are  hero  fhlly  de- 
veloped. The  Ixwk  was  wanted,  for  the  law  has 
bean  much  ehang«d,  and  we  are  not  aware  of 
any  single  work  which  has  brought  the  whole 
subject  of  partnership  together,  and  presented  it 
as  it  at  present  stands  in  the  Statute-book  and 
the  Reports.*'— TA«  TimeM,  Novomber  i,  186a 


Soyal  Svo.    Price  16*.  doth, 

A  SUPPLEMENT  TO  LINDLEY'S  LAW  OF  PARTNERSHIP. 

Including  the  Compaities  Act,  1862,  with  an  Essat  upon  it ;  also  the  Obosrb,  &e.j 
and  Index.    1863. 


In  One  Vol    12mo.    Price  1/.  Am.  doth, 

JARMAN'S    CHANCERY    PRACTICE. 

Third  Edition. 

The  Practioe  of  the  High  Court  of  Chancert,  in  the  Conduct  of  Suits,  by  Bill, 
or  original  Summons,  including  Proceedings  in  the  Judge's  Chambers ;  Forms  of  Costs 
and  numerous  other  Forms,  the  Practice  relating  to  Special  Cases  and  Petitions  of 
Kigbt ;  Acts  concerning  Trustees,  Executors,  Administrators,  and  Mortgagees  (inclu- 
ding, inter  alia,  the  Trustee  Acts  and  Trustees  Relief  Acts) ;  Acts  relating  to  Charitable 
Trusts ;  the  Settled  Estates  Act?,  and  the  Infant's  Marriage  Settlement  Acts ;  with 
the  General  Orders  and  Decisions  of  the  Court  thereunder,  and  a  copious  Index.  Third 
Edition.    By  Henrt  Jarman,  a  Solicitor  of  the  Court    1864. 


Svo.    Price  10«.  Sd,  cloth, 

HAWKINS   ON   WILLS. 

A  CoKoiBE  Treatise  on  the  Cokstrdction  op  Wills.  By  P.  Vauqhan 
Hawkins^  M.A^  of  Lincoln's  Inn,  Barrister-at-Law,  and  Fellow  of  Christ's  College, 
Cambridge. 

MoycU  12mo.    Price  6«.  cloth, 

INDERWICK    ON    DIVORCE. 

The  Diyobob  Ain)  ICatrdionlal  Causes  Acts,  with  the  Rules  and  Orders,  Notes 
and  Forms.   By  F.  A.  Inderwick,  £sq.,  of  the  Inner  Temple,  Barrister-at-Law.    1862. 


Svo.    Price  lOt,  Qd,  cloth. 


AN  ESSAY  ON  WASTE,  NUISANCE,  AND  TRESPASS, 

Chiefly  with  reference  to  Remedies  in  Equity  ;  treating  of  the  Laws  of  Timber, 
MniEs,  Lights,  Water,  Support,  the  Construction  of  Pubuo  Works,  &o.  By 
Georqe  y.  YooL,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Fellow  of  Trinity 
College,  Cambridge.    1863. 


In  Two  Vols.    Royal  Svo, 

TAYLOR'S    LAW    OF    EVIDENCE. 

Powrth  Edition, 

A  Trbatibb  on  the  Law  of  Evidence,  as  administered  in  England  and  Ireland, 
with  Illustrations  from  the  American  and  other  Foreign  Laws.  By  John  Pitt 
Tatlob,  Esq.,  Judge  of  the  County  Courts  for  Lambeth,  Qreenwich,  and  Woolwich. 

1864. 


In  Tvio  VoU,  Royal  Svo,    Price  SI,  Se,  doth, 

WHITE   AND    TUDOR'S    LEADING    CASES    IN    EQUITY. 

Second  Edition, 

A  Selbotion  of  Lbadino  Cases  in  Equitt;  with  Notes;  in  Two  Volumes. 
Vol.  I. — By  Frederick  Thomas  White  and  Owen  Dayies  Tudor,  Esqrs.,  of  the 
Middle  Temple,  Barristers-at-Law.  Vol.  II. — By  Owen  Datiss  Tudor,  Esq.,  of  the 
Middle  Temple,  Barrister-at-Law,  1858. 

In  thlB  rospoct  beings  second  only  to  Its  famous 
predecGBflor.  Theao  two  voliitnM  will  be  a  trea- 
sure to  the  reading  lawyer — to  him  who  doiiiros 
a  sdeutiflo  acquaintonoe  with  his  profesaion/'— 
LoM  Tima, 


<f  f 


'  This  work  is  Indispensable  reading  for  the 
student  who  would  properly  master  equity  law, 
the  most  scientific  and  interesting  branch  of 
our  Jurispnidenee.  The  selection  is  made  with 
the  soundest  judgment,  and  the  appended  com> 
mentaries  are  learned,  and  yet  slsgularly  lucid ; 


Grown  Svo,    Price  10«.  doth, 

HADDAN'S   ADMINISTRATIVE    JURISDICTION    OF    THE 

COURT    OF    CHANCERY. 

Outlines  or  the  ADifiNisTRATiyE  Jurisdiction  or  the  Court  or  Chanobrt. 
By  Thos.  Ht.  Haddan,  Esq.,  B-CL.,  of  the  Inner  Temple,  Barrister-at-Law,  late 
Fellow  of  Exeter  College,  and  Eldon  Scholar,  and  Vincrian  Follow  in  the  UnlTorsity 
of  Oxford.     1862. 


*'  Mr.  Haddau,  In  his  book,  maintains  his 
own  reputation  as  an  acoomplished  lawyer  end 
scholar,  and  the  Inoorporated  Law  Society  may 


well  be  proud  of  being  the  means  of  g:irinfr  to 
the  profession  so  useful  and  creditable  a  work." 
'^SolicUor^  Journal. 


LAW  BOOKS  PUBLISHED  BY 


In  One  Vol.    Royal  12mo.    Price  22.  cloth, 

SHELFORD'S    (U    LAW   AND    PRACTICE    OF 

BANKRUPTCY. 

Third  EdUion. 

Tax  Law  ov  B^KKSUFrcT  and  Iksolvknct,  comprising  the  Statutes  now  in  force 
on  those  snbjects,  methodically  arranged,  with  the  Reported  Caaes  thereon  to  the 
present  time  :  with  an  Appendix,  containing  the  General  Orders  and  Forms  and  the 
Practice  in  Bankruptcy.  By  Liohabd  Shxliobd,  Bsq.^  of  the  Middle  Templej 
Batrister-at-Law.    1862. 


In  One  Vol.    8vo.    Price  II.  lis.  6d.  dcilu 

BROOM'S    COMMENTARIES. 

Second  Edition. 
CoxMEKTABiES  OK  TUB  CoMHON  Law,  Designed  as  introductory  to  its  study.    By 
HxBBSRT  BfiOOM,  M.A.,  Banister-at-Law,  Header  in  Common  Law  to  the  Inns  of 
Ck>urt,  1861. 

8vo. 

BROOM'S    LEGAL    MAXIMS. 

Pourih  EdUion, 
A  Selection  or  Legal  Maxius,  Classified  and  Illustrated.    By  Hebbset  Bboov, 
Esq.,  of  the  Inner  Temple,  Barrister-at-Law.    1864. 


VoU.  I.  (nird  Edition)  III.  d:  IV.  {Second  Edition),  Sayol  Svo.    Price  51. 6c  doth. 

DAVIDSON'S    PRECEDENTS    IN    CONyEYANCINQ. 

Precedents  and  Forks  in  Conyetancino,  with  an  Introduction  and  Practical 
Kotes.  By  Charles  Davidson,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law,  Thomas 
Cooke  Wright,  Esq.,  of  Lincoln's  Inn,  Barrister-at-Law,  and  J.  Walst,  Esq.,  of 
Lincoln's  Inn,  Barrister-at-Law.    1860-4. 

*^*  Vol.  2,  Third  Edition,  is  nearly  ready.  Vol.  5,  containing  •*  Leases,  Miscel- 
laneous Deeds,**  &c.,  by  C.  Datidson,  T.  C.  Wbiqht,  and  J.  Wxutebead,  Esqrs.,  will 
be  published  as  speedily  as  poasiblew 


In  One  Vol.   Demy  Zvo*    Price  11. 10^}  doth. 

BROOM'S    PRACTICE    OF    THE    COUNTY   COURTS. 

Second  Edition. 

The  Practice  in  an  Ordinary  Suit,  with  all  matters  incidental  thereto.  By 
Herbert  Broom,  M.A.,  Barrister-at-Law,  Header  in  Common  Law  to  the  Inns  of 
Court  J  together  with  the  PRACTICE  IN  INSOLVENCY  and  under  the  Protection, 
Charitoble  Trusts  Acts,  Friendly  Societies,  Probate  and  other  Acts.  By  Leohabd 
Shelford,  Esq.,  Barrister-at-Law.     1858. 


In  Two  Fob.    6vo.    Price  S2,  St.  cloth. 

SMITH'S  (J.    SIDNEY)    CHANCERY    PRACTICE. 

Seventh  Edition. 

A  Pbactice  of  the  Coubt  of  Chakokrt.  With  Forms,  Bilk  of  Costs,  &c.  By 
John  Sidket  Smith,  Esq.,  M.A.,  Barrister-at-Law.  SeyeDth  Edition,  revised  and 
enlarged  by  the  Author  and  Alfred  S:yaTH,  Esq.,  M.A.,  Barrister-at-Law.    18C2. 


In  Two  VoU,    12ino.    Price  18«.  eloUu 

THRINQ>S    LAW  OF   JOINT-STOCK   COMPANIES. 

The  Law  and  Pbactioe  of  Joint-Stook  Companies,  including  the  Statutes ; 
with  Notes  and  the  Forms  required  in  making,  administering,  and  winding-up  a 
Company.   By  Hsnbt  Thrino,  U.A.,  of  the  Inner  Temple,  Barrister-at-Law.  1861-3* 


12mo.    Price  7«.  6d  cloiJi, 

A    SUPPLEMENT    TO    THRINQ'S   JOINT-STOCK 

COMPANIES, 

Containing  The  Companies  Act,  1862,  with  Rules,  Orden^  and  Forms. 
Hknbt  Thbino,  HJL,  Barrister-at-Law.    1863. 


By 


Ia  One  Volmme,    8vo.    Price  17.  fie.  doth.    ' 

SIDNEY    SMITH'S    PRINCIPLES    OF    EQUITY. 

A  Tbbatisb  on  the  Princiflxs  of  Equitt.    By  John  Sionbt  Smith,    Esq.| 

Barrister-at-Law,  Author  of  "  The  Practice  of  the  Court  of  Chancery."    1856. 

"  A  work  on  tho  Principles  of  Equity  wu  required  both  by  tho  practitioner  and  student.    This 
desldoiatum  has  boon  ably  supplied  by  Mr.  Bldney  Smith."— I«yaZ  OtMrvtr,  Nov.  8, 1S5C. 


12flio.    Price  15«.  cloth, 

CHRISTIE'S    CONCISE    PRECEDENTS    OF    WILLS. 

Second  Edition. 
CoNCiBS  Pbscsdents  with  an  Introductory  Essay  on  the  Law  of  Wills,  adapted  as 
a  Manual  for  the  ready  use  of  SoUcitors.    By  James  Tbaill  Cbbistie,  Esq.,  of  tho 
Middle  Temple,  Barrister-at-Law.    1857. 


12JIM.    Ftmrth  SdUUm.    Price  12.  2j.  doth, 

RAWLINSON'S    CORPORATION    ACTS. 

The  Munioifal  Corporation  Aoi,  5  ft  6  WilL  IV.  c  76,  and  the  Acts  since  passed 
for  amending  the  same,  and  otherwise  in  relation  to  Municipal  Corporations ;  with 
Notes  and  References  to  the  Cases  thereon :  and  an  Apppndix,  containing  the  prin- 
cipal Statutes  referred  to,  including  those  relating  to  Mandamus  and  Quo  Warranto; 
a  List  of  Boroughs  having  Quarter  Sessions ;  Borough  Court  Rules,  &c.  By  Sir 
Chribtophbr  Rawunson,  Chief  Justice  of  Madras.  Fourth  Edition.  By  W.  N. 
Weubbt,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law,  and  Recorder  of  Chester.  1863. 


12mo.    Price  128. 

SMITH'S   ACTION   AT    LAW.     BY    PRENTICE. 

Sigkih  EdUim. 
An  Eluxntabt  View  or  thb  pBOCXKDiNas  ur  ah  Aceioh  at  Law.     By  Johv 
William  SiarH,  Esq.,  late  of  the   Inner   Temple,  Barriater-at-Law ;    Author  of 
"Leading  Casee,"  "A  Compendium  of  Mercantile  Law,"   ftc.     ]^£^th   Edition. 
By  Samuel  Prentice,  Esq.,  Barrister-at-Law.    1862. 


In  Tufo  VoU.    Royal  Zvo.    Price  3Z.  8«.  doUi, 

SMITH'S    LEADING    CASES. 

Fifth  Edition. 

Smith's  Selection  or  Leading  Cases  in  various  Branghxb  or  the  Law,  with 
Kotea.  By  James  Shaw  Willes,  Esq.,  of  the  Inner  Temple,  now  one  of  the  Judges 
of  Her  Majesty's  Court  of  Common  Pleas ;  and  Henrt  Singer  Kxatino,  Esq.,  of 
the  Inner  Temple,  one  of  the  Judges  of  H.  M.  Court  of  Common  Pless.  Fifth  Edition. 
By  F.  P.  Maude  and  T.  £.  Chittt,  Esqrs.,  Bsrristers-at-Law.    1862. 


In  One  VoL    8w>.    Price  Us.  doth. 

SMITH'S    LAW   OF    LANDLORD    AND    TENANT. 

The  Law  or  Landlord  and  Tenant,  in  a  Course  of  Lectures  deUvered  in  the 

Law  Institution.     By  John   Wiluam   Smith,  Esq.,  late  of  the  Inner  Temple, 

Barrister-at-Law;  Author  of  "  A  Selection  of  Leading  Cases,"  kc    With  Notes  and 

Additions,  by  Frederick  Philif  Maude,  Esq.,  of  the  Inner  Temple,  Batrister^t- 

Law.    1855. 

"With  this  long  commautsry,  saggested  by  "The  volume  before  os  will  be  found  fully 

the  peculiar  features  of  this  volume,  but  of  to  sustain  the  great  reputation  of  its  deceased 

general  application,  we  close  it  with  a  heai-ty  Author,  and  aa  rqpArds  the  notes  and  references 

commondation  of  its  contents  to  the  perusal  contained  in  it»  which  have  been  respectiTely 

of  all  students  and  of  all  practitioners  who  do  prepared  and  selected  with  much  care  and  di»> 

not  feel  themselves  to  poesess  a  sufficient  mas-  cemment^  to  confer  veiy  considerable  credit  on 

tery  of  the  principles  of  the  law  of  Landlord  its  learned  Editor." — Law  Magatine. 
and  Tenant,  and  of  the  broad  outlines  of  its 
pracUoe/'— Xaw  Tima. 


Bcyal  ^00,    Price         doth, 

SMITH'S    MERCANTILE    LAW. 

Seventh  Edition. 

A  CoupsNDiUM  ov  Meboantilb  Law.  By  John  William  Smith,  Esq.,  of  the 
Inner  Temple,  Barrister-at-Law.  Seventh  Edition,  by  G.  M.  Dowdbbwbli^  Esq.,  of  the 
Inner  Temple^.  Borrister-at-Law.     {In  the  press.) 


I 


In  One  Vol.    Demy  %vo.    Price  16f.  do^ 

SMITH'S    (JOHN    WM.)    LAW    OF    CONTRACTS, 

Third  Edititm. 
By  J.  Q.  Maloolm. 


WILLIAM  MAXWELL  BBLL  TAED. 
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In  Omt  Vol.    8vo.    Price  12«.  doth. 

WESTLAKE'S    CONFLICT    OF    LAWS. 

A  Trxatisi  on  Privatb  Intbrkatiokal  Law,  os  ths  Contliot  or  Laws, 
with  Principal  Beferenca  to  its  Pnctioe  in  the  English  and  other  Cognate  SyBtems 
of  Jurispradenoe.  By  John  Wsbtlakk,  of  Lincoln's  Inn,  Esq.,  Baznstex^at-Law, 
and  Fellow  of  Trinity  College,  Cambridge.  1858. 


"  A  work  that  will  be  a  permanent  addition  to  legal  literature.    It  is  not  a  mere  compilation, 
but  an  original  treatiM,  which  the  student  will  read  with  profit,  and  the  practitioner  consult  with 


8ro.    Price  7s.  6<l.  sewed. 

DE    BODMERIA 


Secondam  jus  per  so  necnon  seoandam  jus  Qermanicum,  Htnseatioam,  Boroad- 
cum,  Danioum,  Konregicam,  Suedcum,  Batayicum,  Angllcum,  Rossiounii  Gallioum, 
Italicum,  Hispanicum,  Lusitanicum,  Brasilicum,  Romanumque  scripsit  Cabolus 
HBUiAifirus  HBNBICI78  Franok,  Doctor  Juris  utriusque. 


Svo.    Priee  15s.  doth. 

STEPHEN'S    PRINCIPLES   OF   PLEADING    IN    CIVIL 

ACTIONS. 

Sixth  Edition. 

A  Trbatibb  oir  the  Pbinciflbs  or  PLEAriva  in  Ctvil  Actions;  compridng  a 
Summary  Aocount  of  the  whole  Proceedings  in  a  Suit  at  Law.  Being  the  Sixth 
Edition  of  Mr.  Sbajbant  Stbphbn's  work  under  that  title,  with  alterations  adapting 
it  to  the  present  system.  By  Jaubb  Stsfhbn  and  Framois  F.  Pindbb,  Bsrristers-ai- 
Law.  1860. 


In  One  Vol.    Royal  %vo.    Price  II.  Us.  doth, 

TUDOR'S    LEADING    CASES    ON    MERCANTILE   AND 

MARITIME    LAW. 

A  Sblbction  of  Lbadino  Cabbb  on  Mbroantilb  and  MABimni  Law,  with  Notes. 
By  OwBN  Dayies  Tudor,  Esq.,  Baizister-at-Law.    1860. 


*'  In  the  volume  now  beforeut,  both  lawyers 
and  merchants  wiU  find  an  invaluable  epitome 
of  the  mercantile  and  maritime  law  oi  Eng«- 
land ;  and  those  of  the  former  who  desire  to  be 
informed  not  only  of  the  rules  which  constitute 
the  Ux  mtreatoria,  but  also  the  reasons  of  them, 


and  to  learu  the  manner  in  which  it  has  frawn 
up  into  an  elaborate  system  of  law  out  of  some- 
tunes  ill-defined  and  not  always  very  reason- 
able customs,  will  find  here  all  that  they  need." 
•SoUcitora^  JourwUt  April,  1800. 


8vo.    Price  10s.  M,  boards. 

RAM'S   TREATISE    ON    FACTS. 

A  TfiEATiax  oir  Facts,  as  subjects  of  Inquiry  by  a  Jury.    By  Jaxbb  Rav,  M.A., 
Barrister-at-Law.    1861. 

'*  We  can  only  add  that  Mr.  Bam  has  written  a  very  readable  and  amnring  book,  and  one  oalcu- 
lated  to  be  of  use  to  beginners  in  law."— JSMietfort*  yeiinia<,  July,  1861. 
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12mo.    Price  ISs.  doih. 

STONE'S    PETTY   SESSIONS    PRACTICE. 

Stoitb'b  PBAOBd  or  PsnT  &MSioH8y  with  iha  Statutes,  a  List  of  Somiiiaiy  Con- 
Tiotioiis,  and  an  Appendix  of  f  onns.  Seyenth  Kdition.  With  a  SapplenMBt 
coaUining  the  Statntea  and  Dedaions  to  1863.  By  Thomas  Bsll  and  Lbwis  W. 
Cave^  Btaqn.,  Barristera-at-Law.    IMS. 


Royal  Svo.    Price  IL  11«.  6(2.  cloth. 

LEWIN^S    LAW  OF    TRUSTS  AND    TRUSTEES. 

F<mrth  SdUian, 
A  PBAOncAL  Tbbatise  on  the  Law  of  Tbusts  ahd  Tbusiebs.    By  Thojcas 
Lbwut,  Esq.,  of  Linooln'a  Lin,  Barrister-at-Law.    1861. 


12mo.    Price  Bt.  doik, 

BROWN'S   RAILWAY  AND  CANAL  TRAFFIC  ACT,  1864. 

A  Trkatibe  on  the  Railway  and  Canal  Tbaitio  Act,  1854 ;  and  on  the  Law 
of  Carriers  as  affected  thereby  :  with  on  Appendix,  containing  copious  Beporta  of  the 
principal  Cases  decided  under  the  Act  By  Qsobob  Bbown,  Secretary  to  the  South 
Durham  and  Lancashire  Bail  way,  1859. 


In  One  Vol    Royal  Sw.    Price  IL  5$.  cloUL 

CHALMERS'   OPINIONS  OF   EMINENT   LAWYERS. 

Opinions  or  EimrflNT  Lawtbbs  on  Tsrious  points  of  English  Jnrispnideneei 
chiefly  concerning  the  Colonies,  Fisheries,  and  Commaree  of  Great  Britain ;  eolleeted 
and  digested  from  the  Originals  in  the  Board  of  Trade  and  other  Bepositoriea.  By 
Qeobqi  Chaluebs,  Esq.,  FJLS.,  S.A. 


In  Two  Vols.    Royal  8«o.    Price  21  10a  doth. 

DOMAT'S   CIVIL  LAW. 

The  CiTtL  Law  in  rrs  Natxtbal  Obdeb,  together  with  the  PubUo  Law.  Trans- 
lated into  English  by  William  Stbahan  ;  with  Remarks  on  some  Differences  between 
the  Ciril  Law  and  the  Law  of  England.  Printed  entire  fh>m  the  last  London  Edition. 
Edited  by  the  Hon.  Luthbb  S.  CosHnra,  late  one  of  the  Judges  in  the  Court  of 
Common  PleaS|  now  Lecturer  in  Civil  and  Parliamentary  Law  in  Hanrard  UniTexsity. 


12mo.    Price  7s,  6d,  cloth, 

BAKER'S   LAW  OF   BURIALS. 

Third  Rdiiion, 

Tms  Laws  belatiko  to  Bubials  ;  with  Notes,  Forms,  and  Practical  Instmctions. 

By  Thomas  Bakbb,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law  (of  the  Burial  Acts 

Office).    Second  Edition,  including  the  Statutes  of  the  Present  Session,  and  the 

Scotch  and  Irish  Acts.    1863. 

'This  is  a  moat  useful  digest  of  tho  laws  passed  during  the  lost  five  yean  relative  to  bnriala.**^ 
Kteord* 


WILLIAM  MAXWELL,  BBLL  YARD. 
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BAKER'S   BURIAL   FORMS. 

The  undermentioned  Forms  for  BookB  of  Account,  Registers,  Table  of  Fees,  and 
Regulations,  Ac.,  for  the  use  of  Burial  Boards,  Managers  of  Cemeteriea,  Cleiigyitien, 
kc,  drawn  up  by  Thomas  Bakxb,  Esq.,  of  the  Burial  Acts  Office^  Author  of  tha 

'*  Laws  relating  to  Burials." 

No.  1.  Order  Book.  For  lutermeuta.  Including  receipts  for  money  paid,  and  authority  to  the 
Soxtou,  at  7«.  6d.  per  hundred.    (Price  of  biiidiiig  tho  above  in  half  roan  will  be  2s.) 

No  2  Interment  Book,  or  Register  of  Graves.  Serving  as  an  Index  to  the  situation  of  each 
Grave,  at  8t.  per  quire.    (Price  of  binding  the  above  In  rough  calf,  10».  6d.) 

No.  3.  Grant  Book.  For  pnrchaaed  Gravea  and  Vaults,  with  record  of  each,  at  8*.  per  doxen. 
(Price  of  binding  tho  above  in  rough  calf,  10«.) 

No.  4.  Becoipt  Book.  For  all  payments  except  Burials,  at  55.  i)er  hundred.  (Price  of  binding 
the  aix)ve  in  half  roan,  U.) 

No.  5.  Cadi  Book.  Conveniently  headed  and  ruled,  at  «t.  per  quire.  (Price  of  binding  tho  above 
in  rough  calf,  12<.  td.) 

No.  6.  Monthly  Sheet.    (Headed  and  ruled  to  check  Cash  Account,  at  7«.  per  quire.) 

No.  7.  Register  of  Burials,  at  9c  per  quire.    (Price  of  binding  the  above  in  rough  calf,  13«.) 

No.  8.  Certificate  Book.  Of  Extxacts  ttom  Register,  at  9*.  per  hundrM.  (Price  of  Unding  tho 
above  in  rough  calf,  S».) 

No.  ».  Index,  at  5i.  per  quire.    (Price  of  bindtog  the  above  In  rough  calf.  7«.  6d.) 

Regulations,  suggested  for  care  and  conduct  of  Cemeteries,  including  Table  of  Fees,  PUm,  Ac, 
at U.  6(2.  perdozen. 

A  Specimen  Set  of  the  above  Forms,  containing  a  single  sheet  of  each,  can  be  forwarded 
Post  Free,  on  receipt  of  stamps,  or  a  Post  Office  Ordarfor  2s. 


12mo,    Price  9s,  cloth, 

DR.  BATEMAN'S  GENERAL   HIGHWAY  ACTS. 

The  Obnbral  Highway  Acts,  with  Notes  and  an  Index ;  also,  Practical  Forms,  In 
addition  to  those  included  in  the  Schedule,  Statutes,  and  parts  of  Stetutes  referred 
to  in  the  General  Act,  or  bearing  upon  the  Law  of  Highways ;  Alphabetical  Lilts  of 
persons  and  property  liable  to  be  rated,  Taljlo  of  Calculations  for  regulating  Team 
Work,  General  Rules  for  Repairing  Roads  iisiud  by  the  Parliamentary  (Jommis- 
sioners,  with  Plates,  &c.  Second  Edition.  By  W,  N.  Wklbby,  Esq.,  Barrist«»-at- 
Law,  Recorder  of  Chester.    1863. 

In  One  Jliidc  Vol.   Boyat  Svo.    Prioe  II,  15s. 

WOODFALL'S    LAW    OF    LANDLORD    AND    TENANT. 

Eighth  Edition, 
A  Practical  Treatibk  on  tub  Law  of  Landlord  and  Tbnant,  with  a  full 
Collection  of  Precedents  and  Forms  of  Procedure.  By  &  B»  Haaboon,  Esq.     Eighth 
Edition.    By  W.  R.  Colb,  Esq.,  Barrister-at-Law.    1863. 


Price  8s.  chth* 

HADDAN'S    LIMITED    LIABILITY   ACT,    1866. 

Thi  Lihitbd  Liability  Act,  1866.  With  Precedents  of  a  Deed  of  Settlement 
for  eonstituting  a  Company  with  limited  liability  under  the  Act  (or  without  limited 
liability,  under  the  7th  and  8th  Vict.  o.  110) ;  and  of  a  Deed  of  Alteration,  for 
enabling  an  existing  Company  to  register  under  the  Limited  Liability  Act;  and  Notes 
on  the  Application  of  the  Act,  and  on  the  Law  relating  to  registered  and  other  Joint- 
Stock  Companies.  By  Thojcas  Hbnry  Haddan,  M.A.,  of  the  Inner  Temple,  Barrister- 
at-Law,  and  Yineiian  Law  Fellow,  and  kte  Fellow  of  Exeter  College>,  Oxford.    1865. 


In  One  Vol,  Pott  Bvo.    Price  15e.,  doth, 

DAX'S  COSTS. 
A  Book  or  Coan  iv  thb  Coubis  of  Qukxh'b  Bknch,  Commoh  Plsas,  abb 
BzcHBQUBB,  the  Crown  and  Queen's  Remembranoen,  Offices  in  Benkraptcj,  and  tlie 
Court  for  Relief  of  Inaolyent  Debtors,  Conveyancing,  and  MiaceUaneous  Kattersy  in 
oonformity  with  the  general  Scale  of  Charges  allowed  on  Taxation,  and  with  the 
Common  Law  Procedure  Acts,  1852  and  1854,  and  Bills  of  Exchange  Act»  1855. 
By  Richard  G.  Daz,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.    1856. 


In  One  Vol,    12mo.    Price  7f.  6d  doUi 

WOOLRYCH'S     GAME     LAWS. 

The  Game  Laws,  including  the  Law  as  to  Deer  and  other  wild  Animals  and 
Birds ;  with  Notices  of  the  Decisions  on  Appeals  against  the  Assessed  Taxes,  and 
an  Appendix,  containing  the  Game  Acts.  By  Humphbt  W.  Woolbtch,  Serjeant- 
at-Law.    1858. 


Demy  Svo.    Price  26t,  doth, 

ARNOLD'S   JUSTICE   OF    THE    PEACE.   OUT    OF 

SESSIONS. 

A  SUMICABT  OF  THB  DUTIBS  Of  A  JuSTIOB  OF  THB  PBACB,  OUT  OF  SlBBIOBB.  Sum- 
mary Convictions.  By  Thomas  James  Abnold,  of  Lincoln's  Inn,  Esq.,  one  of  the 
Ketropolitan  Magistrates.    1860. 


In  one  Vol,    12mo.    Price  10«.  6d,  hoardt, 

FRANCIS'    NEW    COMMON    LAW    PROCEDURE. 

Thb  New  Common  Law  Pbocedurb,  founded  on  the  Acts  of  1852  and  1854, 
including  the  New  Rules  on  Practice  and  Pleading,  with  Notes  of  Cases  decided 
thereon,  and  Forms,  Tables,  and  an  Index.  By  Philip  Fbaboib,  of  the  If  iddle  Temple, 
Esq.,  Barristerat-Law.    1854. 


12mo.    Price  Zs.  doth. 

LOCAL    GOVERNMENT   ACT,     1868. 

The  Local  GoyBBiiMBNT  Act,  1858,  with  an  Introduction,  Notes^  and  Index. 
By  Touumr  Smith^  Esq.,  of  Lincoln's  Inn,  BarriBter-at-Law. 


12mo.    Price  5s,  hoards, 

BRICKDALE*S    LEASES    AND    SALES    OF    SETTLED 
ESTATES   ACT   (19  ft  20  Vict  c.  120): 

And  the  Gehbbal  Obdebs  made  in  ptLrsuanoe  thereof.  With  an  Introduction, 
Notes,  and  the  Amending  Act  of  21  &  22  Yict.  o,  77.  By  Mathbw  Ibolbtt  Bbick- 
DALE,  Esq.,  Barrister-aV-Law.    1861. 


ii 


12mo.    Priee  U.  6d, 

WILLS'    VESTRYMAN'S    GUIDE. 

A  Treatiss  on  tbe  Powebs  and  Dutlss  oi*  Parish  Yebtrus  m  EcoLmAsncAL 
Hattbhs,  being  a  Vestryman's  Quide.  By  Alfred  Wilu,  of  the  Middle  Templei 
Esq.,  Barri8ter<at-Law.    1855. 


In  One  VoL    \2mo.    Price  Be,  doth, 

METROPOLIS    LOCAL    MANAGEMENT   ACT,    1865. 

With  an  Introduction,  copioua  Practical  Notes,  and  a  full  Double  Index ;  also  a 
Table  of  Qualifications  for  Voters,  Vestrymen,  Auditors,  &c.  By  Toulmin  SmitH|  of 
Lincoln's  Inn,  Esq.,  Barristerat-Law.  1855. 


Royal  12f»o.    Priee  ISe.  doth, 

GREAVES'    CRIMINAL   ACTS. 

Second  Ediium. 

The  Criminal  Law   Consolidation  and  Amendment   Acts,    24  &  25  Vict. 
With  Notes  and  Observations  by  C.  S.  Qrsayeb,  Esq.,  Q.C.    1862. 


In  12mo.    Priee  7f.  6d.  hoarde, 

THE    LAW    RESPECTING    NUISANCES. 

TMrd  Edition,  greatly  enlarged. 

Practical  Proceedings  for  the  Remoyal  of  Kuisances  to  Health  and  Safety,  and 
Execution  of  Drainage  Works  in  cTeiy  Parish,  Town,  and  Place  in  England  and 
Wales,  by  means  at  Common  Law,  and  under  the  Nuisances  Bemoval  and  other 
Acts,  and  bj  other  course  of  Law,  with  numerous  Forms  and  complete  Instructions 
for  the  conduct  of  Parish  Committees.  Bj  TouuiiN  Smith,  Esq.,  Banister^t-Law ; 
Author  of ''  The  Parish,"  Ac.  &c.     1861. 

Books  of  FORMS  necessary  for  carrying  into  operation  the  Nuisances  RemoTal  Act 
for  England,  1855.    Prepared,  with  Instructions  for  use,  by  Toulmin  Smith,  Esq. 

1.  PruttUmtnt  Book  for  Bntiy  <tf  Cbmplaintt.    (100  sheets,  price  7«.  td.  bound.) 

2.  Impeetor's  Report  Book.     (100  sheeta  In  eaoh  book,  price  7m.  td.  bound.) 

8.  Order  <if  Authorization  to  Jtapeetor.    (100  eheete  in  each  book,  price  6«.  bound.) 
4.  Notice  <tf  Application  for  Order  of  Admitdon,    (100  sheeta^  price  6«.  bound.) 
6.  Ifoticee  qfJfuieanee  and  Benudy.    (250  iheete  in  eaoh  book,  price  12f.  bound.) 

6.  Sotiea  <nfCompubonf  Proeeedinffe.    (100  aheeta  in  each  book,  i^ce  (te.  bound.) 

7.  Notice  to  Occupiers  FouUnff  Braini.    (200  aheeis,  price  10».  ed.  bound.) 

8.  Ueenet  to  uee  (hmmon  Braint  on  Payment.    (200  aheeta,  price  lOi.  6d.  bound.) 

A  Complete  Set  of  the  above,  price  81.  6«. 


u 


JiAW  BOOKS  FDBLISHBD  BT 


12mo.    Price  lOt.  elotK, 

URLIN  AND   KEY'S   LAND  TRANSFER  AND 

REGISTRATION. 

A  PBAcncAL  Trxatibs  ok  thb  Lavb  Tbaksfer  avd  DicLASAnov  or  Tmi 
Acts  ;  illustrated  by  the  Pntctiee  and  Dec'iBions  under  the  Analogous  Irish  Acts, 
with  the  Acts  of  1862,  Notes,  General  Orders,  Forms,  Fees,  the  Practical  Directions 
of  the  Land  Registry,  and  a  full  Index.  By  R.  Dknkt  UaEJir,  of  the  Middle  Temple, 
Barristerat-Law,  and  Examiner  in  the  Land  Estates  Courtj  Ireland ;  and  Thomas 
Kit,  of  Lincoln's  Inn,  Barrister-at-Law.    1863. 


Jtoyal  12mo.    Price  11, 10«.  cloth, 

ROSCOE'S    CRIMINAL    EVIDENCE. 

Sixth  EdUian. 

A  DiGtfT  or  THi  Law  of  Etxdihgi  in  Cbimihal  Oases.  By  H.  Bobcob,  Esq. 
Fifth  Edition.  With  oonsiderable  Additions.  By  Dayid  Powsb,  Esq.,  Barrister- 
at-Law,  Recorder  of  Ipswich.    1862. 


Jloyal  1 2mo.    Price  12. 11«.  6d,  cloth, 

ROSCOE'S    EVIDENCE   AT    NISI    PRIUS. 

TeniA  Sdition. 
DroMT  Of  TBI  Law  or  Etidsmos  on  the  Tbial  or  Aotionb  at  Nni  Pbius. 
By  K  Smirki,  Esq.,  Banister-at-Law.    1861. 


In  F<mr  VoU,    Mcyal  8vo.    Price  U  7e. 

CHITTY'S    EQUITY   INDEX. 

T^M-d  Edition. 

An  Index  to  all  the  Reported  Cases  decided  in  the  seyeral  Courts  of  Equity  in 
England  and  Ireland,  tiie  PriTy  Council  and  the  House  of  Lords;  and  to  the  Statoles 
on  or  mlatiag  to  the  Prinoqiles,  Pleading,  and  Praotiee  of  Equity  and  Baakruptojy  from 
the  earliest  period.  By  Edward  Chittt,  Eaq.,  of  Lineohi's  Inn,  Bsirister^t-Law. 
The  Third  Edition,  brought  down  to  the  year  1858.  By  Jaxbb  Maolaulat,  Esq.,  of 
the  Inner  Temple,  Barriaterrat-Law.    1858. 


In  One  Vol.    12mo.    Price  lie.  cloth. 

SHELFORD'S    LAW    OF    COPYHOLDS,  WITH 

SUPPLEMENT. 

The  Law  or  Coptholdb  in  reference  to  the  Enfranchisement  and  Commutation  of 
Hanorial  Rights ;  and  the  Copyhold  Acts :  with  Notes,  and  the  Forms  and  Dfrections 
of  the  Copyhold  Commissioners.  By  Leonard  Shelfoed,  Esq.,  of  the  Inner  Temple, 
Barristei^t-Law.    1858. 


"  Mr.  Bhellbrd  is  a  legal  author  of  nest  ex- 
pericnee  and  raputetion;  and  the  voiumo  be- 
fore UB  It  not  <mly  the  latest  but  the  most  com- 
plete woric  on  Oopyhold  Laws  which  has  ap- 
peared alnoe  the  promolgatkn  of  the  impottsnt 


alterations  whioh  It  has  rooootiy  vndetgtona.*— 
Morning  Pott. 

"  Undoubtedly  it  is  one  of  the  best,  if  not  the 
▼ery  best,  book  that  has  amMared  on  the  Law  of 
OopyholdandltsenAanchisement**— Xov  Tiamu. 


WILLIAM  MAXWBLL^  BELL  YARD. 


U 


I2mc    Price  2c  Bd.  MwecC 

A  SUPPLEMENT  TO  THE  LAW  OF  COPYHOLDS, 

Including  the  Copthold  Act  1858,  and  other  Acts,  with  the  New  Forms  and 
Direotions  of  the  Copyhold  CommissioneES.  By  Jjeonabd  BoiuroBDi  Ssq.,  of  the 
Middle  Temple,  BorziBter-at-Law.    18(8. 


12mo.    Price  9t.  boanU, 

DAVIDSON'S    CONCISE    PRECEDENTS. 

Fifth  Edit\<m, 
CoRCiSB  pREOBDENTB  vs  CoiTTBTANaKG,  adapted  to  the  Act  to  amend  the  Law 
of  Real  Property,  8  &  9  Vict*  c.  106 ;  with  Practical  Notes  and  Observations  on  the 
Act,  and  on  the  Act  for  the  Cesser  of  Attendant  Terms.  By  Charlbb  Davidson, 
Esq.,  of  linooln's  Inn,  Bazrister-at-Law,  and  late  Fellow  of  Christ's  College,  Cam- 
bridge.   1867.  

,HOn$VoL    12mo.    Price  5i.  Bd.  cloth, 

THE    NEW    PARISHES   ACTS,    1M3,  1844,  ani  1886. 

Bxuro  Sut  BOBXBT  Pkbl's  Aoib,  and  Lord  Blandford's  Act  for  making  provision 
for  the  Spiritual  Care  of  Populous  Parishea  With  Introduotion,  Explanatory  Notes, 
and  copious  Index,  adapted  as  a  Manual  for  all  Clergjrmen.  By  James  Cubibtib 
Traill,  M.  A.,  of  the  Inner  Temple,  Barriater-at-Law.    1 857. 


8vo.    Price  lOi.  hoards, 

BENNETTS    OFFICE    OF    RECEIVER. 

A  PBACnOAL  TbBATISB  on  THB  AfPOINTMENT,  OFnOE,  AND  DdTIBS  or  A  RiCBIYBR 

UNDEB  THE  HiQH  CouRT  Off  CHANCERY,  with  an  Appendix,  containing  Leading 
Cases,  Precedents  and  Practical  Directions.  By  William  Hjsath  Bbhjixt,  Esq.,  of 
Lincoln's  Inn,  Barristcr-at-Law.    1849. 


In  Two  Volt,    Bvo,    PMished  at  3/.  IZs,  Bd.  doth  hoarde.    {Now  reduced  to  2/.) 

SAUNDERS    ON    PLEADING    AND    EVIDENCE    IN    CIVIL 

ACTIONS. 

Second  Edition. 
Thb  Law  ov  I^badino  and  Etidence  in  Ciyil  AcmoNS,  arranged  alphabetically; 
with  Practical  Forms,  and  the  Pleading  and  Evidence  necessary  to  support  them.   By 
J.  S.  Saundbbs,  Esq.    Second  Edition,  much  enlarged^  by  Bobbbt  Lube,  Esq.,  of 
Qra/s  Inn,  Barristerat-Law.    1861. 


Jtoytd  Bvo,    Price  Ih  11«.  Bd.  hoards^ 
MACQUEEN'S  PRACTICE  OF  THE   HOUSE  OF  LORDS. 

A    PBACnOAL    TRBATIBB    ov    the    ApPBLLATB    JUBIBOIOnOlf    Of    THB  HOUBB   Of 

Lords  and  Pbivt  Council,  and  on  Parliambhtabt  Ditobob;  with  a  Selection 

of  Leading  Cases.    By  John  Pbabbr  Macqubbn,  Esq.,  Q.C.    1842. 

"  One  of  the  most  lueAil  books  that  baTO  for  many  yean  appoarod ;  a  work,  too.  of  no  HtUe 
importanoe  to  our  ooosUtutloBal  hiBtoi7."-*Ion(  »ro^gktm'$  JUttmr  to  «fr  /oma  X  0.  tfrateM,  1843, 


1« 


LAW  BOOKS  PUBLISHED  BT 


In  One  V6L    Svo,    Price  IBe.  dotk. 

MACQUEEN    ON    THE    LAW   OF    DIVORCE. 

Second  SdUum, 

A  PBAonoAL  Tbs^tibi  ok  thb  Law  of  Habbiaob,  Ditobok^  and  Lbgitimact, 
SB  adminiitered  in  the  DiTorco  Court  and  in  the  House  of  Lords.  Bj  Johh  Fbabkr 
Maoqubbh,  Eaq.,  Q  C.    1860. 

Roifol  Svo.    Price  12<.  boarde. 

LINDLErS   JURISPRUDENCE. 

Air  iRTBODUcnoK  TO  THB  SiuDT  07  JuBiSFBUDBNOB,  heing  a  TruisUtion  of  the 
general  part  of  Thibaut's  '*  STstem  dee  Pandekten  Rechta;"  with  Note&  By  Nathahisl 
liiXDLET,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.    1855. 

""■"^^       ■      • 

Royal  Svo,     Price  25«.  cloih, 

TROWER*S    LAW    OF   DEBTOR   AND    CREDITOR. 

Thb  Law  or  Dbbtor  and  Cbbditor  :  to  which  is  subjoined  a  Table  of  the  Courts 
in  England  and  Wales  for  the  Reooyery  of  Debts.  By  Chablbs  Fbanois  Tbowbb, 
Esq.,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law,  late  Fellow  of  Exeter  College^  and 
Viuerian  SohoUr,  Oxford.    1 860. 


In  Seven  very  Thick  Fo/i.    Svo,    Price  71.  lOf.  etrong  doth  hoards. 

BURN'S   JUSTICE    OF   THE    PEACE   AND    PARISH 

OFFICER. 

Tweniy^inth  Ed4Hon,  with  SupplemenL 

The  Twenty-ninth  Edition,  oorreeted  and  greatly  enlarged,  containing  the  Statutes 
and  Cases  of  14  ft  16  Vict.  incluslTe,  with  a  new  Collection  of  Precedents.  The  Title 
"  Poor"  by  Mr.  Commibsionxb  Bbbe,  of  the  Exeter  District  Court  of  Bankruptcy ;  the 
rest  of  the  Work  by  Thomas  Chittt,  Esq.,  of  the  Inner  Temple.    1845—  62. 


In  One  Hiick  Vol,    Svo,    Price  12.  8^.  cloth  hoards, 

SUPPLEMENT    TO    CHITTY'S    BURN'S   JUSTICE. 

Chittt's  Bubn's  Justiob  or  thb  Pxace  and  Pabesh  Officbb.  Supplement  to  the 
Twenty-ninth  Edition,  containing  the  Cases  and  Statutes  to  1852.  By  Edwabd  Wisb, 
Esq.,  of  the  Middle  Temple^  Borrister-at-Law.     1852. 

*«*  A  new  edition  of  Bum's  Justice  is  in  the  press.    See  page  25. 


12mo.    Price  6t.  cloth. 

MAUGHAM'S    QUESTIONS. 

Sighth  Edition. 
A  DiOBBT  or  THB  EXAMINATION  QUESTIONS  in  Commou  Law;  Conveyandng; 
Equity ;  Bankruptcy ;  and  Criminal  Law ;  from  Hilary  Term,  1858  (according  to  the 
alterations  then  effected).  With  the  Examination  Rules,  Instructions  to  Candidates, 
Forms  and  Practical  Directions.  By  Robert  Mauqhax,  Secretary  to  the  Incorporated 
Law  Society  and  the  Board  of  Examiners,  and  Deputy-Registrar  of  Attorneys,    1861. 


WILLIAM  MAXWELL,  BELL  TARD. 
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8vo,    Price  1/.  lOi.  hoards, 

SHELFORD'S  REAL  PROPERTY  STATUTES. 

SeverUh  Edition, 

Thb  Real  PbofbbttStattttbs  pawed  in  the  Reigns  of  King  William  lY.  and  Queen 
Victoriay  including  Frescription,  Limitation  of  Actions,  Abolition  of  Fines,  &o.y 
Payment  of  Debts,  Wills,  Judgments,  the  Trustee  Acts,  and  Leases  and  Sales  of 
Settled  Estates.  With  copious  Notes  and  Forms  of  Deeds.  Seyenth  Edition,  with 
many  Alterations  and  Additions.  By  Leoxabd  Sheltobd^  Esq.,  of  the  Middle 
Temple,  Barrister«t-Law.    1868. 


In  One  VoL    8vo,    Price  12.  8t.  dM. 

STEER'S    PARISH     LAW. 

TkirdEdUion. 

BBiira  A  DiaiBT  ov  the  Law  relating  to  the  Civil  and  Eodesiastical  Goremment 
of  Pisriahesy  FHendly  Societies,  Ac.,  fta ;  and  the  Relief,  Settlement  and  Removal  of 
the  Poor.  Considerably  enlaiged  and  altered,  by  Herbt  John  Hodobon,  I^b^*! 
Barrister^tt-Law,  Recorder  of  Ludlow,  late  Fellow  of  Trinity  College,  Cambridge. 
1857.  

Price  9<.  ehth. 

ROUSE'S    PRACTICAL    MAN. 

Tenth  BditioH, 

Rouse's  PRAonoAL  Man  :  giving  nearly  400  carefully  prepared  Forms  in  Legal 
Matters,  requiring  prompt  attention,  and  a  complete  collection  of  Tables  and  Rules 
applicable  to  the  Management  of  Estates  and  Property,  and  to  the  Calculations  of  all 
Values  dependent  on  Lives,  Reversions,  Terminable  Payments,  ftc.  By  Rolla 
RouBB,  Esq.,  of  the  Middle  Temple,  Barrister-at-Law.    1868. 


Svo.   Price  11. 4f.  doth, 

WATSON'S    OFFICE   AND    DUTY    OF    SHERIFF. 

Second  Edition, 
A  PRAcnoAL  Tbbatibb  oir  the  OmoB  or  Sherift.  Comprising  the  whole  of 
the  Duties,  Remuneration  and  Liabilities  of  Sheriffo  in  the  Execution  and  Return  of 
Writs,  and  in  the  Election  of  Knights  of  the  Shire.  By  William  Hbvbt 
Watbok,  Esq.,  one  of  Her  Majesty's  Counsel  Second  Edition  by  W.  N.  Welsbt,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law.    1848. 


In  Two  VoUma.   Royal  8vo.    Price  8^  18«.  6<l.  doth, 

WILLIAMS    ON    EXECUTORS   AND   ADMINISTRATORS. 

Fifth  Edition. 

JLTRiAjnSB    OR    TBB    LaW    OV   EXBOITTOBS   AND    ADUNiarrRATOBS.     By   Edwabo 

Vaughan  Williaicb,  Esq.,  of  Lincoln's   Inn,  Barrister^^Law  (now  one  of  the 
Judges  of  Her  Mijesty's  Court  of  Common  Pleas).    1856. 


Umo.    Priet  Kk.  9d.  doth. 

JERVI8  ON  THE  OFFICE  AND  DUTIES  pF  CORONERS. 

Seeofid  Editicn, 
Jl  Practical  Tbiatibb  on  THB  Duties  of  Coeoksbs,  with  Fomu  and  Precedenta. 
By  John  Jebvis,  Eiq.  (now  Lord  Chief  Justice  of  the  Court  of  Common  Fleas). 
The  Second  Edition,  by  W.  N.  Wkubt,  Esq.,  BarTister«b>Law,  Beoorder  of  Chester. 

1864.  

In  Oh€  7oL    12mo.    Price  12c  cbtk. 

DR.  BATEMAN'S    GENERAL   TURNPIKE    ROAD   ACTS. 

FowtkEdUicn. 

With  Notes,  Forms,  fta  By  W.  K.  Wxubt,  Esq.,  Banister-at-Law,  Beoorder  of 
Chester.    1864.  

In  One  VoL    12mo.    Price  S*.  doth. 

STONE'S    BENEFIT    BUILDING     SOCIETIES. 

A  pRAcmoAL  Treatise  os  Beitefit  BuiiDiira  Sooirieb»  embracing  their  Origin, 
Constitution  and  Change  of  Character;  and  the  Superiority  of  Permanent  over 
Terminating  Societies;  also  the  Principles  and  Practice  of  Tontine  Building  Com- 
panies, Freehold  Land  Societies,  kc ;  and  the  Law  relating  to  these  Societies ;  ^th 
the  Statutes  and  Cases  to  the  present  time.  Also  Rules,  Forms  and  Precedents  of 
Freehold,  Copyhold  and  Leasehold  Securities ;  with  Practical  Notes.  By  Wiluah 
Stone,  Attomey-at-Law.    1861. 

'  The  plan  of  the  woxk  Is  dear  and  praetioaL  "—Olobe. 


til 


In  Four  Vole,   Foyol  Svo.    PMuhed  <U  62.  04.  hoardt.    (Now  reduced  to  82L  3s.) 

CRABB'S    DIGEST    OF   THE    STATUTES. 

A  Digest  and  Index,  with  a  Chronological  Table  of  all  the  Statnten^  from  llagnn 
Charta  to  the  end  of  the  9  ft  10  Viet.  To  which  are  added,  with  great  care  and 
exactness,  the  Reported  DecisioDS  of  all  the  Courts  with  which  each  section  is  con- 
nected.   By  Oeoroe  Crabb,  Esq.,  of  the  Inner  Temple,  Barrister«t-Law.    1844 — 7. 

*•*  The  Publiflber  respectMly  begs  leare  to  call  the  attention  of  the  ProfeMion  to  the  &ct» 
tbnt  Mr.  Crabb 's  Diflrest  and  Index  le  the  only  woric  that  nrofeesca  to  embraoe  all  the  Btatatea. 
anil  that  it  cont:ilus  an  account  of  every  Statute,  more  or  less  copious  according  to  Its  pnctical 
utility.  The  value  of  the  whole  is  materially  enhanced  by  the  uidex  to  the  four  volumes  now 
publiahcd. 


Ato,    Price  12«.  hoarde, 

BRADY'S    EXECUTOR'S   ACCOUNT   BOOK. 

* 

The  Executob's  Account  Book;  exhibiting  a  safe  and  eaqr  Method  of  keeping 
Executorship  Accounts ;  with  an  adequate  number  of  Ruled  Psges,  so  arranged  as  to 
be  adapted  to  the  Circumstances  of  every  Estate :  and  a  Fictitious  WUl,  comprising 
a  variety  of  Bequests  of  Personal  Property,  the  Aeoounts  under  whieh,  from  the 
Death  of  the  supposed  Testator  to  the  Termination  of  the  Exeontorshipy  are  aooa- 
rately  arranged  and  posted  on  the  Plan  proposed,  as  an  Illustration  of  the  Simplicity 
and  Comprehensiveness  of  the  System,  and  an  infallible  Guidance  to  Exaoatora 
under  any  other  Estate.  By  John  H.  Bbadt,  late  of  the  Legacy-Duty  Office, 
Somerset  House ;  Author  of  '<  Plain  Instructions  to  Exeoaton  and  Administntor^," 
"Plain  Advice  on  Wills,"  ftc.    1845. 


WILLIAM  HAXWELL^  BBLL  YABD. 
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In  Two  VoU,    Royal  8«q.    PMitKed  at  21 18«.  hoards,    {Now  redwsed  to  12.  lOi.) 

CRABB'S    LAW    OF    REAL    PROPERTY- 

Thb  Law  or  ILbal  PsonBTT  nr  ns  PBasszrT  Staxs,  practioally  uxvnged  and 
digested  in  all  its  BrancheB;  including  the  very  latest  Deoisions  of  the  Courts.  By 
QsoBOX  Ca^B,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.    1849. 


8vo.    PMithed  at  IBi,  hoards,    (Now  reduced  to  lOi.) 

BELL'S    LAW    OF    HUSBAND   AND   WIFE. 

Thx  Law  or  Propibtt,  as  Axmaa  moM  thx  Relation  or  Husband  and  Wm. 
By  Stdnbt  SiOTH  Bsll,  Esq.,  of  Lincoln's  Inn,  Barrister^t-Law  (now  Second  Puisne 
Judge  at  the  Cape  of  Good  Hope).    1849. 


In  Two  VoU.    Royal  8w.   PtibUeUd  at  12. 12t,  hoards,    {Now  reduced  to  12.) 

SANDERS    ON    USES   AND    TRUSTS. 

FyihSdUum, 

An  EflSBAT  ON  TJsxB  AND  Tbubts,  and  on  the  Nature  and  Operation  of  Conyeyances 
at  Common  Law,  and  of  those  which  derive  their  effect  from  the  Statute  of  Uses.  By 
the  late  Francis  Williaic  Sandkbs,  Esq.  Fifth  Edition,  with  additional  Notes 
and  Baferenoes^  by  Gxosob  Wiluam  Sandibs,  Esq.,  of  linooln's  Inn,  and  John 
Wabnxb,  Esq.,  of  the  Inner  Temple,  BsnistenHOrLaw.    1844. 

"  Thii  ediUon  is  Twy  ably  edited  ^7  the  son  of  the  Teiy  learned  anthor  and  Mr.  Wamer, 
both  ezperienoed  oonyeyanoen."— TFarrm't  law  Studkt,  p.  578. 


8vo.    Price  IBs,  hoards, 

WIQRAM'S    LAW   OF    DISCOVERY. 

Second  Edition. 

PoiNiB  IN  THB  Law  or  Disootnut.  By  James  Wigbam,  Esq.  (now  the  Eight  Hon. 
Sir  jAMn  WiORAM).    1840. 

In  Two  Vols,   Royal  8vo.    PuhUshcd  at  22. 10«.  hoards.    {Now  reduced  to  11.  IOjl) 

PLATT    ON    LEASES. 

A  Tbiatibi  on  ths  Law  or  Lbau^  with  a  Copious  Appendix  of  Forms  and 
Precedents,  adapted  to  the  Practice  of  the  present  day.  By  Thomas  Platt,  Esq.,  of 
Lincoln's  Inn,  BarristSMti-Law.    1847. 


Royal  Svo.    Price  12.  6s.  hoards. 

MACPHERSON    ON    THE    LAW    OF    INFANTS. 

A  PBAonoAL  Tbbatibx   on  thx  Law  BXLATiNa  to  iNrARTB.     By  William 
Maofbibson,  Esq.,  of  the  Inner  Temple,  Barristers-Law.    1€42. 

"Theentlralaw  of  Inftmey  In  aU  Ito  brandies  has  been  well  digested  by  Mr.  Maq>h0non  in 

I  neaily  600  pi^res,  ezcluave  of  Appendix  and 


this  able  and  ywj  taloable  -work,  which  oontains 
Index."— low  Moffosme,  Feb.,  1844^  p.  119. 


0  2 
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12mo.    Priee  5$,  doth. 

FARRER'S    CONTRIBUTORIES    UNDER   THE   JOINT- 
STOCK   COMPANIES   WINDING-UP   ACTS. 

CONTBIBUTOBIXS  USDZB  THS  JoINT^StOCK  COMPAXIXB  WiKSIKO-UP  AcTS  (11  &  12 

Vict  e.  45,  tnd  12  ft  18  Vict.  e.  108),  thkib  Righis  ahd  LiABnJTm;  with  the  Acts 
and  abort  Kotaa.  By  Ouyib  William  Fabbsb,  Esq.,  of  the  Inner  Temple,  Ber- 
185a 


Two  Vols.    Bo^  Bvo,    Price  ZL  St.  loardi. 

ROPER'S    LEGACIES. 

FowrthBdUUm. 

Trxatui  on  TBI  Law  or  Lbgacdbb.    Bj  R.  S.  D.  Bofxb,  Esq.    Fourth  Edition, 
b7H.H.WHin.    1847. 

Two  VoU.  Bojfoi  %vo.    Price  21 16c  doth. 

ARNOULD'S    MARINE    INSURANCE. 

Second  BdiHom. 

A  TuATm  OK  nn  Law  ov  Kabiki  Isbusaxob  akd  Atsbaob,  with  refeMDces  to 

the  American  Oasei^  and  the  later  Ckmtinental  Authorities.  By  Jobefh  Abhould,  Eaq^ 

of  the  Middle  Temple,  BarriBter^t-Law,  and  late  Fellow  of  Wadham  Collego,  Oxford. 

1857. 

"Mr.  Amould'sTreatiie  on  Marine ftsnnnce 
is  a  text-book  to  which  English  Jawyen  can 
point  with  much  ■atis&oUoa.  It  ia  leanied,  it 
la  aoourate^  it  ia  inistructiira,  and  it  handles 
law  in  a  Uxgo  and  comprehensive  manner. 
It  haa  now  reached  a  second  edition,  and  its 
author  has  conscientiously  exerted  himself  to 
bring  his  work  down  to  the  present  state  of 
the  law,  both  hare  and  olsswhore/'-HfiWictforf' 
JowTHol,  Deo.  5th,  1807. 


"  In  pre|iaring  this  edition  for  the  Press,  the 
Author  haa  spared  no  pains  to  render  his  work 
practically  usratal  to  the  mercantile  would.  We 
have  referred  only  to  those  parts  of  the  book 
more  immediately  interesting  to  mendiants; 
bat  the  other  portions  of  it  display  the  same 
ability  and  painstaking  researoh,  and  the  Author 
bos  left  nothing  undone  to  render  it  one  of  pno- 
tical  utility  and  ready  reference  to  all  tboae 
engaged  in  the  important  buaiuees  of  IfariDe 
Insurance."— Z>ai<y  Netu,  Nov.  6, 1867. 


12ino.     Price  14f.  boards, 

COLLIER'S    RAILWAY   ACTS. 

SeeondBdiiioH. 

Railway  Clauses,  Comfakhs'  Clauses,  and  Lanss^  Clauses  Cohsoltoatiok 
Acts  ;  with  Kotee;  with  an  Appendix,  treating  of  the  Formation  of  a  Ball  way  Com- 
pany, the  mode  of  passing  a  Bill  through  Parliament,  ftc ;  and  an  Addenda  of 
Statutes  and  Forms.     By  R.  P.  Colueb.     Second  Edition,  by  H.  Maonamaba. 

1847. 


Hoyal  8w.    Price  12.  6«.  doth 

CURTIS    ON    PATENTS. 

A  Tbbatibb  om  TBI  Law  ov  Patents  aitd  Usbvul  Intentions  nr  thb  United 
States  or  Amebioa.    By  Gboboe  Tiokneb  Cubtib,  Counselloi^t-Law.    1849. 


Royal  8vo.    Price  12.  It.  hwurdM, 

VATTEL'S    LAW   OF    NATIONS. 

Law  or  Natxoks  ;  ob,  Pjuvoiflis  op  teb  Law  o?  Nature  ;  applied  to  the  Conduct 
and  Affairs  of  Nations  and  Sovereigng.  By  M.  Yattbl.  A  New  Edition,  with  Notes, 
and|  for  the  first  time,  a  copious  Index.    By  J.  Chittt.    1884. 


Two  VoU,  Royal  Svo.  Price  2L  hoardi. 

PARK'S    MARINE   ASSURANCE. 

JBighih  RdiUaik 

Stbtem  of  Mabims  InsuBAiTCESy  with  Three  Chapters  on  Bottomry;  on  Insuranoes 
on  Lives;  and  on  Insurances  against  fire.  By  J.  A..  Fabk  (now  Mr.  Justice).  Witii 
considerable  Additions.    By  Fbanois  HildtabDi  HA.    1842. 


Svo.    Price  12. 16«.  boards. 

ROGERS'    ECCLESIASTICAL    LAW. 

Second  Bdition, 
Pbactioal  Abbaxgembmt  or  Ecoliesiastical  Law.    By  F.  N.  Roobbs.    1849. 


In  Two  VoU.    Svo.    PMished  at  2L  10*.  boards.    (Now  reduced  to  12.  6s.) 

SANDERS'    ORDERS    IN    CHANCERY. 

Obdbbs  or  THB  HiOH  CouBT  or  Chakobbt,  from  the  Earliest  Period  to  the  Present 
Time  (12  Rich.  2  to  8  Vict).  By  Qbobob  Wiluam  Sandebs,  Esq.,  Barrister-at-Law 
and  Chief  Secretary  at  the  Rolls.    1845. 


Two  Vols.    Royal  Svo.    Price  21.  ISs.  hoards. 

LAWS    RELATING    TO    THE    CLERGY. 

PBAonoAL  Trbatisb  or  THB  Laws  belatinq  to  tut  Clebgt.    By  A.  J.  STBFHBzra, 
Esq.    1848. 

Svo.    PMished  at  9^.  hoarde.    (Now  reduced  to  6s.) 

DR.   IRVING'S    CIVIL    LAW. 

Fourth  Edition. 

Ax  iNTBODUcnoN  TO   THB   CiviL   Law.     By  David  Ibyiko,  LL.D.     Fourth 
Edition.    1837. 

"  Thowork  is  written  in  aliToly  style,  aboandioi^  with  acuto  oritlclsm,  dUplayliiggraat  leamliig 
and  roseareb,  with  Infinite  loal  in  behalf  of  the  study  ho  rcoommcnds."— ZcpaZ  Observer. 
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12mo.    PMiJied  at  6s.  6d.    {N<fw  rtdmeed  to  Ul 

TAYLOR'S    BOOK   OF    RIGHTS. 

Thx  Book  or  Rightb  ;  or,  A  Collectioii  of  Acta  of  Parliament  relatiTe  to  Ci^ 
and  Religious  Liberty,  from  Magna  Charta  to  the  Present  Time;  Historically 
arranged,  with  Notes  and  Observations.    By  Edoab  Tatlob,  F.S.A.    1S33. 

The  above  work  forms  a  useful  Supplement  to  Sir  James  Macintosh's  History  of 
England. 


"  His  oommfintaries  are  oondaely  sod  forctblT  wiittea,  and  Conn  of  themaalvw  •  Taluble 
•ommiuy  of  tbo  most  importaot  acta  of  Wng^lah  bgUatian  to  the  preaent  time.*-'X9><  OtarMr. 


In  Svo.    Price  II,  Is.  hoards. 

HINDMARCH    ON    THE    LAW    OF    PATENTS. 

A  Tbbatibb  on  tbx  Law  belaxdio  to  Paxbht  Pbiyilxob  ior  thk  Solb  Use 
or  IvYEM TiONS ;  and  the  Practice  of  obtaining  Letters  Patent  for  biventions ;  with 
an  Appendix  of  Statutes,  Rules,  Fomu^  ftc,  &a  By  W.  M.  HnroKUtOH,  Esq.   1846. 


In  Svo.     Price  9«.  hoards, 

PHILLIMORE    ON    THE    LAW   OF    DOMICIL. 

TBI  Law  or  Domioil.    By  Robkbt  Philumobe,  Esq.,  Bairisterai-Law.    1847. 


In  8vo.    Price  16«.  hoards. 

PHILLIMORE    ON    THE    LAW    OF    EVIDENCE. 

Thb  Hibtobt  ahd  Principlbb  or  thb  Law  or  Eyidbiigji  sa  illustfaiiug  omr 
Social  Progress.    By  J.  G.  Philldcobb,  Esq.,  Q.  G.    1850. 


In  Svo.    Price  15s.  hoards, 

PHILLIMORE    ON    THE    ROMAN    LAW. 

iNTBODuonoN  TO  THB   Stodt  abd   Hibioby  or  THB  RoMAB  Law.    By  J.  Q. 
Philldcobb^  Esq.,  Q.C.    1848. 


In  Bvo,    Price  8«.  6d  sewed. 

PHILLIMORE    ON    JURISPRUDENCE. 

An  Inauoubal  Lbotubb  on  Jubispbudenob^  and  a  Lecture  on  Common  Law, 
delivered  at  the  Hall  of  the  Inner  Temple,  Hilary  Term,  1851.  By  J.  G.  Phillzmobb, 
Esq.,  Q.  C.    1851. 


Royoi  8vo.    PriGe  12. 10«.  hocardi, 

PRitCHARD'S   ADMIRALTY    DIGEST. 

An  Akalttioal  Diobst  or  all  thb  Rbfobtbd  CAass  determined  by  tho  High 
Court  of  Admiralty  of  England,  the  Lords  Commi«doners  of  Appeal  in  Prise  Caiuee, 
and  (as  Questions  of  Maritime  and.Intemational  Law)  by  the  Judicial  Committee  of 
the  Privy  Coimcil ;  also  of  the  analogous  Cases  in  the  Common  Law,  Equity,  and 
Ecclesiastical  Courts,  and  of  the  Statutes  applicable  to  the  Cases  reported;  with 
Notes,  from  the  Text  WritexB  and  other  authorities  of  Maritime  Law,  and  the  Scotch, 
Irish,  and  American  Reports.  Tflth  an  Appendix,  oontaloiiig  the  principal  Statutes, 
&o^  &0.    1347. 

Boifal  8vo.    Price  II,  1#.  ho(grd», 

TAPPING    ON    MANDAMUS. 

Thb  Law  ahd  PsAonoB  or  thb  High  Pbsbogatiyb  Wxn  om  Mahdakvs  as  il 
obtains  both  in  Englsad  and  Ireland.    1848. 


In  Two  Volt.   Sva.    Price  12.  2«.  6d  boardt, 

WILDMAN   ON   INTERNATIONAL  LAW. 

iNSimiTES  Of  iHTBBKAnQifAL  IiAW,  In  Time  of  Peaoe  and  Time  of  War.    By 
BiORABiD  WmncAV,  B8q.,Barrister«t-Law.    1849^50. 


JSoyoZ  8iu    Price  IL  lOi.  boardt, 

HILDYARD   ON    MARINE  INSURANCE. 

A  Tbiatibi  on  tbb  Pbihoiflbs  Of  THB  Law  of  Mabinb  Insubaitois.  In  Two 
Parts.  I.  On  the  Contract  itself,  between  the  Assured  and  the  Assurer.  II.  Of  the 
Causes  whieh  yaoate  the  Coniraot.  2.  In  what  Cas«B  the  Assured  is  entitled  to 
recoTor  back  the  Consideration  paid  by  him.  8,  and  lastly.  What  is  the  Remedy 
provided  by  the  Law  for  either  party  against  the  other.    1845. 


8vo.    Price  1/.  4^.  hoardt, 

CLARK'S    COLONIAL    LAW. 

A  SuMMABT  Of  CoLOSiAL  Law,  and  Fhtctioe  of  Appeals  from  the  Plantations. 
1834. 


In  Ma^  8*0.    Price  Ids.  boarde. 

AMOS  AND   FERARD  ON  FIXTURES. 

Second  Sdilicin. 

A  Tbkatisi  09  THB  Law  Of  FixTuaxB  Avo  OTHiB  PBOPZBTT,  comprising  tho 
Law  relative  to  AnnexaUons  to  Freeholds  in  general;  as  also  Smblements,  Charters, 
Heir-Looms,  ftc ;  with  an  Appendix,  containing  Pnwtieal  Roles  ud  Directions 
nqpectiDg  the  Removal  Purchase,  Valuation,  fta,  of  Fixtures  between  Landlord 
and  Tenant,  and  between  Outgohig  and  Incoming  Tenants.    1847. 
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MISCELLANEOUS  PUBLICATION& 


IncmVoLfooUce^Sto.    Priet  79.  6d.  extra  dotk, 
{ Wiik  mmeroui  woodaU 


CRABB'S   TECHNICAL    DICTIONARY. 

A  TxomnoAL  DionovABT ;  or  a  IXctioiiAiy  ezplaining  all  Termi  of  Axt  and  ScieaDea 
By  OsoBoa  Cbabb,  Esq.,  ILA.,  aathor  of  the  **  UniTerail  Technological  Dietioiaxy/ 
tha  "  Dictionaiy  of  Bjnxmymm,"  kc 


"WUhin  the  eompMt  of  a  thlokbat  portable 
Tolume  we  have  a  uuv*  ^xx^J  o'  uaeAil  infor- 
mation of  a  Und  which  ceimot  fUl  to  be  aooept- 
able  to  all  who  reqnire  a  general  explanation  of 
the  Tariooa  terme  in  edenoe  and  art  eo  generally 
need  in  literature.  The  great  merit  of  theee 
explanation*  is  their  bre^ty.  vd  the  maiynw 
in  which  the  compiler  hae  d(me  hie  task  is  meet 
■atlafactory."— ^rfVoumoi. 


•<i 


'  Thie  !■  a  well  printed  Tolume  of  068  pagee, 
containing  short  deftnitions  of  as  many  twms 
in  art  and  science  as  can  be  compressed  into 
such  a  space."— 6km(<n«n'  CAnmscIe. 


««i 


'This  Is  an  abridgment,  in  a  portable  form, 
of  a  well-lmown  larger  Dictionary,  hj  the  same 
author.  It  is  calculated  to  be  extenaivelyusefol 
to  those  who  cannot  afford  to  purchase,  or  have 


not  leieare  to  eoimlt,  any  of  those  boDcy  aad 
hirii-priced  Dictionaries  wtaidi  are  ao  mneh  the 
fiMnion."— iteily  2f<«t. 

"This  is  a  work  of  groat  practieal  utility  to 
all  who  are  connected  with  or  interested  in  tlie 
Arts  and  Sdenoes.  It  forms  a  sort  of  poekei 
cydopndia*  and  rather  a  ccMnpcehenaiTe  one  of 
its  kind,  embracing  'as  it  does  a  wide  range  of 
subject^  much  of  it  such  as  erery  day's  ei^eri' 
enoe  shows  us  the  advantage  of  bdng  acquainted 
with.  'To  bring  it  within  the  aiae  and  price 
that  will  be  moet  generally  acceptable^' the  pre- 
face tells  u%  'care  has  been  takom  to  make  the 
definitions  as  concise  as  possible,  consistently 
with  the  deamess  and  fulness  of  esxlanatka 
which  the  sul^ect  may  demand.*  And  this  idea 
is  admirably  carried  out"— (^crtl  rmeenily 
and  OtnaUjf  HtnUd. 


In  <me  Vol,  Sva.    PMiMhed{Ulii.extrachihhdi,    (l^w  redmeed  to  7i.  MJ) 

PROFESSOR    QREENLEAF'S    EXAMINATION    OF   THE 
TESTIMONY    OF    THE    FOUR    EVANGELISTS, 

Bt  thi  Rules  or  Evidsnoe  adminibtxbbd  ik  Coubts  or  Law  ;  with  the  Harmony 
of  tha  Four  Gospelfiy  airaoged  in  four  parallel  oolumnsy  and  a  Synopaw  of  their 
Contents.    To  which  is  added, 

M.  DUPIN'S    REFUTATION    OF  JOSEPH    SALVADOR'S 
TRIAL  AND   CONDEMNATION   OF  OUR  SAVIOUR. 

Translated  from  the  French  by  Dr.  PiOKKBnro.    1847. 
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'The  desif^  of  this  work,  as  its  title  imports, 
is  to  brinfc  tho  uarratiyes  of  these  witnesses  to 
the  tests  usually  applied  to  the  evidence  of  other 
tranaactions  in  Courts  of  Law,  as  woU  docu- 
mentary as  oraU  in  order  to  oscortalu  what 
decree  of  credit  they  would  be  entitled  to  receive 
in  human  tribunals.  The  principles  of  the  Law 
of  Evidence  applicable  to  such  subiects  are 
stated  in  a  proliminary  disoouxee,  in  which  also 
the  characters  and  situation  of  the  Evangelists, 
their  motives  of  conduct^  and  the  nature  ana 
probability  of  their  narratives  and  aasortions^ 
are  examined.    The  four  Oospels  are  exhibited 


in  parsllel  columns,  arrsnaed  after  the  order  of 
Archbishop  Newcome's  Harmony,  as  rooentiy 
collected  and  published  by  Profeseor  BobinsoD. 
In  the  Appendix  is  contained  a  legal  account  of 
the  two  trials  of  Jesus,  before  the  Sanhedrim 
and  Pilate ;  and  a  translation  of  tha  Jewish 
acooimt  of  those  transactions,  given  hy  If. 
Salvador,  a  learned  Jew,  in  his  Histoire  dea 
Institutions  de  McAse  et  du  Peuple  HAneu. 
This  work  is  inscribed  to  the  members  of  the 
lM:al  profession;  but  it  will  be  found  equally 
interesting  to  clergymen,  and  to  all  others  irtu» 
may  be  dispoasd  to  examine  the  sul^ect.'* 
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BURFS  JUSTICE  OF  THE  PEACE 

AKD 

PARISH    OFFICER. 

Thirtieth  Edition, 

IN  FIVB  VOLUMES,  ENTIRELY  BE-MODELLED»  AND  BBOUQHT  DOWN  TO  THE 

PfiESENT  TIME 

UVDEB  THE  SUFKRIKTENDENCB  Of 

W.   N.    WELSBY,    Ebq., 

JIAttBIgnR-AT-LAW,  &COOBDSB  OT  OHXsm  : 
ASSISTED  BT 

JAMES  EDWARD  DAVIS,  of  «he  Middle  Temple,  Eeq. 
CHARLES  MANLET  SMITH,  of  the  Inner  Temple,  Esq. 
THOMAS  SIBBEL  PBITCHARD,  of  the  Inner  Temple,  Eiq. 
LEWIS  W.  CAYJ^  of  the  Inner  Temple^  Eeq. 

Barristen-at-Law. 


The  Publbhers  beg  to  state,  that  in  consequence  of  the  numerous 
and  important  changes  in  Magisterial  and  Parochial  Law  since  the 
publication  of  the  last  edition  of  this  work,  this  forthcoming  edition 
will  be  entirely  re-constructed  and  re-arranged ;  and,  much  superfluous 
matter  being  retrenched,  the  whole  will  be  contained  in  five  volames. 
The  names  of  the  gentlemen  who  have  kindly  undertaken  to  edit  the 
work,  under  the  superintendence  of  Mr.  Welsbj,  will  be  a  sufficient 
guarantee  that  it  will  become  the  most  perfect  Cyclopaedia  of  Magis- 
terial and  Parochial  Law  hitherto  offered  to  the  Profetoion. 


LIST  OF  LAW   BEPOKTS  AND   TREATISES 

OFFBaBB  AT  REDUOHD  FBICBS  TO  THE  PfiOFBSSION. 


Th«  Rbpor«  are  itated  at  the  Boumd  PrieeB,  in  best  Law  Cal^  and  quite  new. 

The  Tbiatibes  are  in  strong  Boardt,  and  also  quite  new. 

The  RsDUOBD  Pbiceb  are  for  Cash,  and  without  J)i§eouiiU, 

Those  RiFORn,  excepting  the  cnrrent  series,  that  haTe  no  Mces  attached,  are  only 

to  be  had  Second  Hand,  and  at  the  Market  Price. 
All  the  Rbfo&ts  are  in  Jtoyal  Svo.,  and  in  every  esse  the  best  edition,  except  where 

otherwise  expressed. 
The  remaining  stock  of  many  of  lliese  Reporte  being  tmaU,  an  early  implication  is 

neoessary  to  secure  them  at  the  present  prices. 
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Seporti  in  fhe  Eoose  of  Lords. 

CoLLE8» — ^W.  III.  and  Anne,  8to.    Dublin.    1  ToL  . 
Bbowk, — 17  to  40  G.  IIL,  by  ToMLiirs.    8  vols. . 
Dow,— 58 to  58  a.  III.    Secondhand,    6  toIs. 
Dow  end  Clark,~8  G.  IV.  to  2  W.  IV.    2  vols. 
Clabk  and  Fdikkllt,— 2  W.  IV.  to  t  ft  10  Viet*    12  vols, 
Haolban  and  BoBiireoN,~2  k  8  Viot    1  voL     . 

WsaT,~2  &  8  to  5  Vict    1  voL 

Haoqubbn  (Scotch  Appesl  Csses).    8  vols.,  and  VoL  4,  Part  1 
HousB  or  Lords  Casks.   9  voUj  and  VoL  10«  Parts  1  ft  2     • 

Boports  in  fhe  High  Court  of  Chanoery. 

Cabt, — Msry,  Eliz.  ft  James  1, 12mo.    1  vol 0 

ToTBiLi^ — Elisabeth,  James  L  and  Charles  I.,  12mo.    1  toL  .    0 
Fbbemait, — Charles  IL,  James  II.,  W.  III.  ft  Anne,  Second 

EdiHan,  by  Hoybitden.    1  voL 1 

Vbbnon,— Charles  IL,  James  II.,  W.  IIL,  Anne,  ft  G.  I.,  TMrd 

Edition,  by  Ratthbt.    2  vols. 

PXBBB  WiLUAMB,— W.  IIL,  Anne,  ft  G.  L  ft  IL,  F^  Ediium, 

by  Monro,  Lowitobb,  sad  Rabdall.    8  Vols.  .       . 
MosELET,— 12  G.  L  to  8  G.  II.,  Svo.    Dublin.    1  voL 
Talbot,  Csses  Temp.— 7  to  10  G.  IL,  Svo.    DaUk.    IvoL    . 

Cox,— 28  to  86  G.  IIL    2  vols. 

Bdeb,— 80  G.  n.  to  7  G.  IIL    2  vols. 

Ambler,— 11  G.  IL  to  24  G.  IIL,  Second  Edition,  by  Blunt. 

2  vols.  *  .  •  .  .  .  .  •'•  • 
Brown,— IS  to  84  G.  IIL,  Fourth  Edition,  by  Eden.  4  vols.  . 
Vbbbt,  Jith.,--29  to  52  G.  UL^  with  Index,  and  Hotenoxn'b 

Notes.    22  vols 

Vbset  and  BEAiaE8,->52  to  54  G.  IIL    8  vols.    .... 

Cooper,— 55  G.  III.  .  1  vol 0 

Herivalb,— 56  ft  57  G.  IIL    8  vols.  

SwANBTON,- 58  ft  59  G.  IIL    8  vols 4 

Whboh,— 58  ft  59  G.  IIL,  4  parts  in  1  voL         .       .        .    .    1 

N.B.  All  (hat  were  published. 

Jacob  and  Walker,— 60  G.  IIL  to  1  ft  2  G.  IV.    2  vols. 

Jacob, — 2  ft  8  G.  IV.    1  vol ,    1 

Turner  and  Rubbeli^ — 8  to  5  Geo.  IV.  >  1  vol. 
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PvbHeaUon       JXwb  offend 
FriceinOoAf,         inCoJIf. 

£   $.   d,      £   $.    (L 

RussBLi^ — 6  to  9  G.  IV.    4  voIb.,  and  Yol.  5,  Parts  1  and  2  . 

N.B.  Vol.  6  baa  noTer  been  completed. 

RufiasLL  and  Mtlni,— 10  G.  IT.  to  1  &  2  W.  IV.  2  Tola.  .426  100 
Mtlnx  and  Kbens,— 8  to  6  W.  lY.  S  vols.  .  .  ..426  1100 
If  TLNE  and  Cbaio,— 6  W.  IV.  to  4  &  5  Vict    5  vols.         .    .    8  16    6        2  10    0 

Cbaio  and  Phillifb^ — i  ft  5  Yiot    1  vol 14    0        0  10    6 

Phillifs,~6  to  11  Yiot    2T0la. 4  16    6        1  11    6 

Hall  and  Twzlus,^12  to  14  Yict.  2  vola.  .  .  .  .  8  10  0  110 
ILiCNAOHTBM  and  GoBDOM,— 12  to  15  Yict.  8  vols.  .  .  .  6  18  6  2  10  0 
Db  Gbz,  Haonaghtbn  ft  QovDOV, — 15  Yict.  to  present  time. 

7vo1b.,  and  Yol.  8,  Partol,2,  8,and4     .        .        .        .  22    8    0 

Db  Gbz  and  Jokbb.    4  toIb.  .        .  .     .    9  14    6 

Db  Gbx,  Fishbr,  and  Jokbs.    2  voIb..  and  Yol.  8,  Parts  1  ft  2    5  17    6 

Jonbb, .and Smith.    YoLl, Parti        .        .        •    .    0  12    0 

Reports  in  fhe  Bolls  Court 

KBBir,--6  W.  lY.  to  1  Yict    2  Tolg 4    2    6       0  18    0 

Beayak,— 81  Yols.,  and  YoL  82,  Part  1 65    2    6 

Beports  in  fhe  Vioe-Chanoellor  of  England's  Conrt 

Maddoox,— 55  G.  in.  to  1  ft  2  G.  lY.    Sectmd  hand.    6  yols.1 
Simons  and  Stu ART, — ^2to7G.  lY.    2  vols.    .        .        •        •  Lio  to    ti    no  in    a 
SiMOHB,— 7  G.  lY.  to  12  and  18  Yict    17  vols.  .        .       ,      ^4»  i3    »    l»  l«    0 
Simons  (New  Series},— 18  to  15  ft  16  Yict    2to1s.        .       .J 

Together  87  Volumea. 

Simons  and  Stuabt— 2  to  7  G.  lY.  2  vols.  .  •  ..890*150 
Simons,— 7  G.  lY.  to  12  and  18  Yict    17  vols.       .       .       .  88  11    6      10  10    0 

Simons  (New  Series),— 18  ft  14  to  15  ft  16  Yict  2  Tols.  ..850  1  18  0 
Drxwbt, — 16  Yict.  to  present  time.     4  vols.          .        .        .900 

■  and  Smalb.    Vol  1,  and  Yol.  2,  Part  1        .  .    .    2  18    0 

Reports  in  Vice-Cliancellor  Sir  Knight  Brace's  Court 

YouNOB  and  Colltbb, — 5  to  6  ft  7  Yict.    2  vols.    .        •        .406        180 

Colltbb,— 7  to  9  Yict    2  vols. 480        110    0 

De  Gbx  and  Smalb,— 9  ft  10  to  16  Yiot  5  toIs.  .  .  .  11  6  0  5  5  0 
Smalb  ft  GirrARD,— 16  Yict  to  18  ft  19  Yict     8  toIs.  .590 

Gotabd.    8  vols.,  and  Yol.  4^  Parts  1  and  2       .  ..816 

Beports  in  Vioe-Ohanoellor  Sir  James  Wigram,  Sir 
Qeo.  Jas.  Tnmer«  and  Sir  Wm.  Page  Wood's  Ck^nrts. 

Habb,— 5  to  14  ft  15  Yict.    8  toIs 16    4  0        8  10    0 

Habb,— 1851, 1852,  and  1858.    Yols.  9, 10,  and  11        .        .810 

Kat,— 1858,  1854.    1  Yol 1  18  6 

Kat  ft  Johnson,— 1854  to  1858.    4  toIs.       .        .        .       .  10  19  4 

Johnson,— 1859.    Yol.  1 2  17  0 

■   and  HBMMiNa.    2  toIs. 5  10  6 

HBMMura  and  Millbb.    Parts  1,  2,  and  8 1  12  6 

Beports  in  the  Conrt  of  (lneen*s  Bench. 

Coke,— 14  Eliz.  to  18  James  I.,  New  £dUi<m,  by  Thomas 

ft  Fbaser.    6  toIb. «  .770 

Yelvebton,— 44  Eliz.  to  10  James  I.,  8to.    Dublin.     1  voL   .080        046 

Saundebs,— 24  Charles  XL,  6th  Edition^  by  Serjt  Williams 

and  Justices  Pattebon  ft  £.  Y.  Williams,  1845.    8  toIs.    4  14    6       1  10    0 

Fbeeman, — Charles  11.,  James  XL,  W.   ft  Mary,  and  Anne, 

Seeond  EdUkn,  by  Smibkb.    1  toL 19    6        0    6    0 
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PuUieatum 

Friee  in  CaJlf, 

£    9.    d. 


inCaKf. 
£   9.    d. 
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)  26  Tola.     50    4    6        8    0    0 


Adolphus  and  Ellis  (New  Series).    YoIb.  16,  17,  and  18     .    8  16 

Ellis  and  Blackburn.    8  vols 28 

Ellis,  Blackburn  and  £lli&    VoL  1 3 

Ellis  and  Elli&    Vol.  1  and  YoL  2,  Parts  1  and  2  .        .    4 

Bbst  and  Smith.    2  vols.,  and  Vol.  8,  Parts  1,  2,  and  3        .    •    7 
DowLiNG  and  Rtland, — 2  to  8  G.  IV.    9  rols. 
Kbvillb  and  Mannino, — 8  to  6  W.  IV.    6  vols.    . 
Nevillk  and  Perry,— 7  W.  IV.  to  1  Vict.    8  vols. 
Pbrbt  and  Dayibon, — 1  to  5  Vict.    4  vols.  • 
Qalb  and  Davison, — 6  to  6  Vict.    8  vols.         .    . 
Davison  and  Mjeriyalb, — 6  to  8  Vict    1  vol. 

Bail  Court  Seports. 

DowLiNa,--l  W.  IV.  to  4  Vict,    9  vols. 19  10 

5    4 
15    6 

4    7 
0  11 


6 
0 
0 
0 
6 
6 


DowuNO  (New  Series), — 4  to  5  &  6  Vict    2  vols. 
DowLiNQ  and  Lowndbb, — 6  to  12  &  13  Vict    7  vols. 
Lowndes,  Maxwell,  and  Pollock, — 18  &14  tol4&15  Vict 

2  vols. 

Bail  Court  Cases,  Parts  1  to  4,  in  Parts       •        .       .        • 


0 
6 
0 

0 
0 


Reports  in  the  Court  of  Common  Pleas. 

Bridoman,  Orlando, — Charles  II.,  by  Bannister.    1  vol. 

Blaokstone,'H. — 28  to  36  G.  III.     2  vols 8    0 

Bosanquet  and  Puller, — 86  to  47  G.  III.    5  vols.     .        .    .    7  •  8 
Taunton,— 48  to  59  G.  III.    8  vols.        .        .     '  .        .        .114 
Broderip  and  Bingham, — 59  G.  III.  to  1  &  2  G.  IV.    8  vols. 
Bingham,— 3  G.  IV.  to  4  W.  IV.    10  vols.  .... 

Bingham  (New  Coses),— 4  W.  IV.  to  8  Vict  6  vols.  .  .  11  7 
Manning  and  Granger^ — 8  to  8  Vict  7  vols.  .  .  •  .  17  8 
Manning,  Granger  and  Scott  (or  Common  Bench), — 8  to  12 

&  18  Vict.    8  vols. 19    7 

Manning,  Granger  &  Scott  (or  Common  Bench) — 18  Vict. 

to  20  Vict    Vols.  9  to  18 23  12 

Common  Bench  (New  Series).    14  vole,  and  Vol.  15,  Parts 

1  2,  &  8 41    9 


0 
0 
0 


0 
0 


0  10    0 


9    0        0J6    0 


Leyivs,— Chsrles  IL,  James  11.,  and  W.  k  Mary,  by  ViCKXBa, 

8vo.    Dublin.    8  vols. 

Strange,— 2  G.  L  to  21  G.  II.,  Tkird  Edition^  by  Nolan.  2  vols. 
Hardwickb,  Cases  temp^ — 7  to  10  G.  II.,  Second  £dUion,  by 

Lee.    1  vol 

WiLLES,— 11  to  82  G.  n.,  8vo.    Dublin.    1  vol.      . 
Blaokstoni^  W. — 1  to  20  G.  IIL,  Neio  Edition,  by  Eulbt. 

2  vols. 2 

LoPTT,— 12  to  14  G.  ni.,  8vo.    Dublin.    1  voL 
CowFBR,— 14  to  18  G.  III.,  8vo.    Dublin.    1  voL 
Douglas,— 19  to  25  G.  IIL  Fourth  Edition,  by  Faebb  and 

RosooE.    4  vols. 4  14    0 

DuRNroRD  and  East, — 26  to  40  G.  IIL,  iViw  Edition,    8  vols. 

East,- 41  to  58  G.  III.    16  vols. 

Maulb  and  Selwtn, — 58  to  58  G.  III.    6  vols. 

Barnewall  and  Aldbbson,— 58  G.  IIL  to  1  ft  2  G.  IV.    5  vols.    8  12    0        15    0 

Barnkwall  and  Crbbswell, — 8  to  10  G.  IV.    10  vols.        .    . 

Barnewall  and  Adolfhub, — II  G.  IV.  to  4  W.  IV.    5  vols.  .    9 

AD0LFHT7S  and  Ellis,— 4  W.  IV.  to  4  Vict.    12  vols.      .        .  22 

Adolfhub  and  Ellis  (New  Series), — 4  to  12  &  18  Vict    15 

vols. 89 


1  10    0 
3  15    0 


12  12    0 


8    5  0 

0  18  0 
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2  0    0 
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12  12 
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12  12 
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PvbUeatUm 
Price  in  Mf. 

£  9.  a, 
Seports  in  the  Court  of  Ezchequeri  Plea  Side. 

BuNBURT,— 12  Anne  to  14  G.  IL  8vo.,  Dublin.    1  vol.        ..080        046 
Parksb,--80  Chas.  IL  to  6  G.  III.  8to.,  Dublin.    1  voL  . 

Akbtbuthkb,— 32  to  87  G.  III.    8  vols. 

M*Clilahd,— 4  &  6  Q.  rv.    1  vol 1  16    6 

M'Clxland  and  Toukqb,  5  &  6  G.  IV.  1  voL  .  .  ..1180 
TouNoa  and  Jbbtib,— 7  to  11  G.  lY.    8vola.  .        .        .586 

CBOUPTOir  and  Jebvib,— 11  G.  IV.  to  1  &  2  W.  IV.  2  vols.  .896 
Cromfton  and  Mebboh,— 2  to  4  W.  IV.  2  vols.  .  ..426 
Cbomftok,  Mrsson  and  Rosoor, — 4  to  6  W.  IV.  2  voIb.  .450 
Mrrboh  and  Wrmbt,— 6  W.  IV.  to  10  Vict  17  vols.  .  .  86  6  0 
Exchequer  Refortb,  The^  (by  Wsubt,  Hurutonb,  and 

GoRDOK).    11  vols. 27  14    6 

HuRiaroKB  and  NoRKAir.    7vola 18    5    6 

and  CoLTMAN.    Vol.  1,  and  VoL  2,  Part  1        ..810 

Beports  in  the  Conrt  of  Ezcheqneri  Equity  Side. ! 

WiuBOir,— 57  G.  m.  #«wd.    Parti 0    6    0       0    10 

N.B.  The  only  ptft  publiBhed. 

Darisll, — 57  to  59  G.  III.    1  voL 

YouRaH,— 11  G.  IV.  to  1  W.  IV.    1  vol 1  18    0        0  10    0 

YouHQE  and  Collteb,— 4  W.  IV.  to  5  Vici    4  vols.         .    .    7  18    0       2    0    0 

Beporti  at  Visi  Prins. 

PBAn,— 80  to  52  G.  IIL   2volfl. 1  18    0       0  15 

Ebfinasbe,— 88  to  47  G.  IIL    6  vols,  in  8 

Cakpbell,— 48  to  56  G.  III.    4  vols.       ...  .43010 

Starkie,— 57  G.  III.  to  8  G.  IV.    2  voU.,  and  VoL  8,  Part  1    . 

N.B.  Vol.  8  was  never  completed. 

Rtar  and  Hoodt,— 4  to  7  G.  IV.    1  vol 16    6 

Moody  and  Malkin,— 8  G.  IV.  to  1  W.  IV.    1  voL    .  ..1126       076 
MooDT  and  Robikbor, — 1  W.  IV.  to  7  &  8  Vict    2  vols. 

Carrirqtor  and  Patne, — i  G.  IV.  to  4  Vict.    9  vols.  .    .  15    7    0        6  10 
Carbirotor  and  Harshmar, — 8  to  5  &  6  Vict.    1  vol.  .    1  17    0        0  12 

Carrirotor  and  Kirwar,— 6  to  13  Vict.    2  vols.       .  ..516        1  12 
Carrirgton  and  Kirwar, — ^Vol.  8,  Parts  1  and  2  .        .        .    0  19    6 
*••  ToL  S,  Part  2  is  the  Uuit  part  published  at  this  date. 

FonxB  and  Fnn.ABOR,— 8  vols. 8    7    0 

*»*  lliese  Beports  will  be  regularly  continued. 

Seports  be&re  the  Privy  Conncil. 

Krafp,-11  G.  IV.  to  6  &  7  W.  IV.    3  vol«.   .       .       .        .440        1  15    0 

Moore.    14vo]8.,  and  VoL  15,  Part  1 27    7    0 

MooRR  (New  Series).    Vol.  1,  Part  1 0  12    6 

MooRB,  Easi  Irdia  Appeals.  7volB.,andVoL8>Pftrt8l,2^&8,  15    9    0 

Seports  in  the  Ecoledastical  Coiirt& 

Philldiorr,~49  G.  III.  to  1  ft  2  G.  IV.    8  vols.       .       .    . 
AODAMB,— 2  to  7  G.  IV.    2  vols.,  and  VoL  8,  Part  1        .        .3110        0  18    0 

N.&  YoL  8  was  never  completed. 

Haooard,— 8G.IV.to8&4W.  IV.  8  vols,  and  Vol.  4,  Parts  1 

and2 8  18    0        2  10    0 

N.B.  VoL  4  was  never  completed. 
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'PubUeatum  ITow  offend 

l*rieeinCatf.  mOt^. 

£    $^    a.  £   «.   d 

CuBTEi8,~5W.  FV.  toT&SYiet    8toIb.     .        •        •        .886  2  10    0 

RoBUTBOV,— 7  to  18  ft  14  Yict    Vol  1  end  2,  Viat  1       .    .    2  18    0  10    0 

RoBBBTBOK,-->14  &  15  Yict.    Vol.  2,  Parts  2  and  8  •        .18    6 

N.B.— 'Vol.  S  is  not  yet  oompletai 

DxAjn  and  Swabit.    1865-7.    YoL  1        .       ,       •       •    ,    1  10    0 

AeporU  in  Bankruptey. 

Ro«^--50  to  56  a.  m.    2  vola. 2  15  0        0  10    0 

DxAOOH  and  Chittt,— 2  to  5  W.  lY.    4  Tola.      .               •    •  4  18  0        10    0 

UmAOOVr-S  W.  lY.  to  8  Yiot    4  vols. 6  18  0        10    0 

Da  Qez,— 8  to  11  ft  12  Yict.    1  toL 2    4  0        0  12    0 

Da  Qmx,  HAONAOHznr  and  Gobdoh,— 15  Ylet   to   pment 

time.    0  parts 1  17  0 

Da  Gax  and  JoKO.    Parts  1, 2, 8,  and  4      '.       •       .        .14  6 

Da  QaXy  Fishib  and  Johk .    Part  1 0    6  0 

Beports  of  Bailway  and  Canal  Cases. 

KioHOiX)  Habb^  Cabbow^  OLxyxB,  Bbyan,  and  XiBTBot.  7  toIs.  18    1    0       9   S   0 

Beports  of  Election  Cases. 

PaoKwaLL^ — 48  to  47  G.  III.,  8ro.    2  Tola.      .       .  .       .210  0  10    0 

CoRBarr  and  Diinxi^— 59  G.  III.,  8to.    1  toL   .  .            .    0  16    6  0    5    0 

Ck>OKBURir  and  Rowa,~2  ft  8  W.  lY.,  8to.    1  toL  .        .10    6  0    7    6 

Kn APP  and  Omblbb,— 4  ft  5  W.  lY.,  8to.    1  toL  .        .,156  076 

Babbon  and  Ausmr, — 5  ft  6  Yict,  8to.    1  toL       .  .        .    1  16    6  0  15    0 

Babbov  and  Abnold, — 6  to  0  Yict,  8to.    1  toI.  •       ..216  0  15    0 

Beports  of  Magistrates'  Cases. 

DovLiira  and  RTLAin>,~2  to  8  G.  lY.,  8to.    4  toIs.        . 
MAKNTwa  and  Rtlakd, — 8  G.  lY.  to  1  W.  lY.,  8to.     2  Tola., 

and  Yol.  8,  Part  1 

K.B.  AU  puUiBbedL 

KaviLB  and  Uaknivo, — 8  to  6  W.  lY.^  8to.    8  toIs. 

KaviLB  and  Pbbbt,— 7  W.  lY.  to  1  Yict,  8to.    Parts  1  and  2 

N.B.  AU  the  parts  published. 

Cabbow,  HAHaBTOK  and  Aluen  (New  SafiBiONsCAfiBB), — 7  ft  8 
to  14  ft  15  Yict    8  toIb.,  and  YoL  4,  Parts  lto4        .        .826        2  10    0 
N.B.  All  the  parts  of  YoL  4  which  are  published. 

Crown  Cases. 

Liwnv'g  Cbowh  Casbs  on  thb  Nobthbbn  Cibcxthv  1822  to 

1888, 12mo.    2to18. 110 

TaMFLB  and  Hjrt/s  Cbdoval  Apfbal  Cabeb,— 1840,  1852, 

8T0.    iTol 17    6       0  10   6 

DaaiBOH,  Cbown  Cases  Resebyed, — 1844  to  1851.    2  toIs.  8  12    0 
Dbabslt,                   ditto                    1852  to  1856.    1  toI.   .256 

Dbabslt  and  BaLL,  ditto                    1856  to  1857.    1  toL    .  2    6    6 

Bbll,                         ditto                    1858  to  1860.    1  toI.  .  1    7    0 

LaiaH  and  Caye,       ditto               YoL  1,  Parts  1,  2,  8,  and  4,  1    4    0 

Beports  in  the  Probate  and  DiToree.  Courts. 

SwABKT  and  TBiBn!BAM.~2  Yols.,  and  YoL  8,  Ftot  1        .       .640 
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TREATISES,  BOOKS  OF  FBAGTIGE,  &c. 

FrietmMU,  inSdi. 

£    i,   d.  £    i.    d. 
Anoeix  on  ih«  Law  of  Canien  of  Goods  and  Passengers  by 

Land  and  Water,  8to.     1849 150  0  10    0 

Abhubt's  Practice  of  Attachment  in  the  Major's  Court, 
London,  Second  Ediiion,  ^YO,    1810 0    7    0        0    5    0 

Bill's  Law  of  Husband  and  Wife,  8to.    1849         .       .        .    0  18    0       0  10    0 

Bljlgkbtonb*s  Commentariesy  TtoeiUp-Jini  Sdition,  by  Hab- 
OBATB,  SwBR,  Ck>ncH,  and  Wslsbt,  8yo.    1844.    4  vols.    8    8    0        15    0 

Bbiqht  on  the  Law  of  Husband  and  Wife^  royal  8va  1849. 
2  Tola. •        .        .        .        .    2  10    0        1  10    0 

Burkb'b  Celebrated  Trials  connected  with  the  Aristocracy  and 
with  tb«  Upper  daaaos  of  Sodrty.Sro.    1851.    8  Tola.  .    .    1  12    0       0  16    0 

*«*  Vol.  2  may  be  had  separately. 

CooTX's  Treatise  on  the  Law  of  Mortgage,  Third  Edition.  1850    110    0        10    0 

Crabb  8  Law  of  Real  Property,  8Ta    1846.    2  toIs.       .        .    2  18    0        1  10    0 

CiUBB'a  Digest  and  Index  of  all  the  Statutes  from  Magna 
Charta  to  end  of  the  Sess.  9  &  10  Vict.  8yo.  1841—1847. 
4  vols. 660        380 

Cbibf^b  CouTeyanoer^s  Guide,  5nUrKiJRIdtoi»  poet  8to.    1885  .076       050 

DwABBia^  Qenera]  Treatise  on  Statutes.  Second  EdiUon,  8yo. 
1848 110    0        100 

FiABin  on  RemainderB  and  Executory  Devises,  Tenth  Edition, 
with  an  Original  View  of  Executoxy  Interests  in  Real  and 
Personal  Property,  &c,  by  JoeiAH  W.Smith,  1844.   2  vols.    2    4    0        15    0 

Frt's  Report  of  the  Case  of  the  Oanidian  Priaonen.  1839, 
sewed 060080 

lBTivo*a  Introduction  to  the  Study  of  the  CivU  Law,  Fowih 
Edition,  6jo.    1847 090        050 

Matthews'  Digest  of  the  Criminal  Law,  12mo.    1887     .       .0160        060 
MxBBWBTHBB  and  Stbfhxk'b  Hiatoiy  of  Boroughs  and  Muni- 
eipal  Corporations.    1885.    8  vols. 4  14    6       0  12    0 

Philliffs  on  the  Law  of  Evidence,  Tenth  Edition,  by  Phillifs 
andABHOlA.    1852.    2  vols. 2  16    0       116    0 

Piatt's  Treatise  on  the  Law  of  Leases.    1847.    2  vols.      .    .    2  10    0       1  10    0 

BAXontf  Eanj  on  Use*  andTziisti,  1^  JidMoiH  by  Sajqbbs 
and  Wabmbb,  8vo.    1848.    2  vols 1  12    0        10    0 

SandbbsT  Orders  in  Chancery  from  the  Earliest  Period,  8vo. 
1845     .       .       . 2  10    0       15    0 

Saubdbbs  on  Pleading  and  Evidence,  Second  Edition,  by  Lush, 
8vo.    185L    2  vols. 8  18    6       2    0    0 
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PvbKaUion  ir^wtiffertd 
PrMtfmAb.         in  Mds. 

£    t.    d.  £    M,     d. 

TATLOB'8BookofRighti,12mo.    1883 0    6    6  0    4     0 

Watkinb'   Principlas   of   Gonveyuioiiig^  Ninth  Editiim,   by 

Wmri,  8ro.    1845. ..018    0  0    T    6 

Wobthxnoton'b  Qenenl  Precedent  for  Willsy  Fourth  EdUion, 

12ma    1842        ; 0  15    0  050 

WooLBTCHontheLawofSewen,  iS^oondJSUitfOisSTO.    1849,    0  10    0  0    7     6 

WoOLBTOH  on  the  Law  of  Waters,  induding  Rights  in  the 

Sea,  Biven,  Canals,  &o.,  Seetmd  BdUUm,  8yo.    1851     .        .    0  18    0  0  10     0 

WooLBTOH  on  the  Law  of  Legal  Time,  Sva    1851  .        .076  040 

WooiBTOH  on  the  Pablio  Health  Act,  12mo.    1848    •       ..050  026 


f9r  THE  NXW  BEPOBTS,  a  Kew  Weekly  Pablioation,  grvtag 
tlie  Beports  of  Oaaes  decided  up  to  and  including  the  Tuesday 
previous. 

Published  every  Friday  afternoon  in  each  week  of  the  legal  year. 

The  price  of  each  No.y  consisting  of  not  less  than  82  pp.  and 
a  Wrapper,  is  18d. 

If  the  No.  consists  of  more  than  that  nximber  of  pages,  then  an 
extra  charge,  pro  rata,  is  imposed. 

Subscribers  for  the  whole  legal  year,  by  payment  in  advance, 

will  ensure  the  punctual  delivery  of  the  **  KBW  BJBPOBTS "  on 

the  following  terms  :-— 

£      s.      d. 

The   <<NEW  BEPOBTS"  (only)     ..220 

„  „  „         including  Digest      2      7      6 

(Published  Half-yearly). 

Volumes  I.  n.  m.  are  now  published,  each  containing  the 
List  of  Cases,  dbc,  and  the  Half-yearly  Digest,  and  may  be  had 
at  the  Publishing  Office :  W.  MAXWELL,  82,  Bell  Yard,  Lincohi's 
Inn,  E.G., 

Where  Subscriptions  also  will  be  received. 
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